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Counsel for the Appellants hereby respectfully move this Court, pursuant to Rule
212, SCACR, for an Order allowing them to supplement the Record on Appeal with the
transcript of hearing conducted in this case before the Honorable Benjamin H. Culbertson,
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Motion to Reinstate/Restore. The hearing on the Appellants’lmotion was held in March 7,
2013. The Circuit Court denied the Appellants’ motion to reinstate/restore by a Form 4
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to Alter or Amend Judgment on or about April 10, 2013. The Circuit Court denied the
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by formal Order filed on June 21, 2013.
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also ordered the transcript of the March 7, 2013 hearing. Inadvertently, the transcript of
the June 6, 2013 hearing on the Appellants’ Motion to Alter or Amend was not ordered until
December 5, 2013 and received by Appellants’ Counsel on January 14, 2014. The Initial
Brief and Designation of Matter was filed on or about December 10, 2013.

3. When the Initial Brief was prepared, therefore, the parties did not have a copy
of the June 6, 2013 transcript. Nonetheless, the Appellants referenced this proceeding in
their Initial Brief and their Reply Brief, indicating that this transcript had inadvertently been
requested late, and that Appellants would seek to supplement the Record by the addition
of this transcript wheﬁ it was received. Appellants served the transcript “upon the

Respondents immediately upon its receipt by them.
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petition to supplement the record with the transcript of the June 6, 2013 hearing.

Wherefore, Appellants respectfully submit that interests of justice will be served by
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(On the record, June 6, 2013.)
THE COURT: All right, we’ll take the first one is

2009-CP-22-1045. This is the case of John Steven Goodwin and

others versus Landquest Development, LLC, and others.

According to my roster the matter is before the Court on.a
motionvto alter or amend judgment. Please give the court
reporter your names and Qho you represent.

MR- LEITER: Your Honor, John Léiter; together with
Doug Thornton, representing the Plaintiffs.

THE COURT: All right. |

MR. HERSHON: Lawrence Hershon, Your Honor, from Parker
Poe on behalf of Hartford.

THE COURT: All right, sif, thank you.

MR. SMITH: Charles Smith. I represent Ronald L.
Charlton, Bonnie N. Charlton, James R. Charlton‘and Bayside

Pfoperty, Inc.

THE COURT: All right, thank ycu.

MS. CROSBY: . FElise Crosby, Your Honor, for the City of
Georgetown..

MR. HUNT; Good morning, Your Honor, Don Hunt on

behalf of the Landquest entities. They’ve brought each a

motion was submitted a few, I guess it was last week and that

the order’s not =---
THE COURT: Yeah, well, it was - I don’t know when we

got it. The letter was dated Friday. We’ve been in Horry.
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I"ve gone over it and the épplicatibn/ everyghiﬁg looks fine
to sign it. I have not signed it yét, but I am going to sign
it because it meets everything we did. Okay?

MR. HUNT: Very well, then Don Hunt for the Landgquest

parties, Your Honor.

THE COURT: All right, and I'm sorry, your name again?
MR. HUNT: - Don Hunt, H-U-N-T.
THE COURT: All right, Mr. Leiter, Mr. Thornton, this

is your motion?

MR. LEITER: Correct, Your Honor.

THE COUﬁT: All right,-let mé hear from whoever’s
going to argue 1it.

MR. LEITER: And we - I’1l begin the argument, Your
Honor, and ---. |

THE COURT: All right.

MR. LEITER: --—- we are here téday, Your Honor, asking
the Court to reconsider its previous orde; of March 27, 2013,
where the Court denied our reguest to reinstaté or restore the
case to the active trial roster.

When I argued it the first time or argued the motion to
restore, Your Honor, the first time maybe, I thought about it
afterwards, maybe I used the wrong analogy. I am a religion
méjor by undergraduate training and maybe a religious overview
is the right way to approach it first and that is the - what

we’re looking at rather than the nature of the soul and the
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Goodwin, et al. v. Landquest, et al. 5

status of the soul at death islwhat is the status of this case
having been stricken. If a case is dismissed it’s easy to
compare that to the death of the person and thét person either

goes to heaven or hell depending on which side of the case

'they may be. When the case is stricken, however, our analogy

would be that the case is really in a ¢oma or as one case
referred to it that we’ll mention it’s in a slumbering state,
but 1t’s still filed, it ié still on the roster, it isxstill
pending. It’s just in a different state. |

We would ask the Court to reconsider its ruling on the
following basis that first of all the Court analogized the
fact that the Plaintiffs did not move to restore within one
year to Rule 40(J). We believe that 40(J), the wording of
40(J) and the case law that interprets it is actually
supportive of our motion to restore. ASecondly,.we would argue
that under the facts of this case considering the large number
of companion céses, meaning cases that were filed against the
various Defendants, same Defendants other than the Charlton
Defendants, those cases were all restored and including the
Charltons’ request to have the case, their own case restored
were all done well after any one year period that would have
otherwise been applicable in a 40 (J) scenario, apd lastly, we
don’t believe the bankruptcy court rule that the Court used as
suppo;ting law actually supports the ruling tha% we are not

allowed to restore the case at this point.




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Goodwin, et al. v. Landquest, et al. : A ©

In our motion we do recite SOﬁe of the core facts which
this Court is aware of through other motions and having heard
the matter in status confgrence, but they do give an insight
into what has happened and why we are here today. The Court

is aware of the factual allegations that give rise to the

.{various causes of action including the Charltons’ cause of

action and the other matter that they had restored in November

of 2012, but I think the important place to begin is what

happened in the journey of the soul or the journey of this

case as it progressed. There’s no.guestion that‘the Plaintiff
filed ciearly well within the - any applicable statute of
limitatiqn period, no question about it. As we set forth in
our motién the,>the infrastructure that, that should have been
put in place pursuant to the contract and the various filings
of the - the Defendants was supposed to have been completed in
2008. So there was no cause of action that accrued until it
became cleaf that that infrastructure that was promised to all
these Plaintiffs were not going to be built. So the
Plaintiffs’ complaint was filed within a year of that. It was
filed in 2009. The ---

THE COURT: All right, so, when, when did the cause of
action arise? |

MR. LEITER: 2000 and - the earliest it could have

been, Ybur Honor; 1is 2008. The - before that they were still

Jwithin the purchase period and within the contractual period
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sét out in the contract.

THE COURT: All right.

MR. LEITER: So the Plaintiffs filed their actiocn in
2009 when it became clear that the infrastructure was simply
not going to be built, and in fact the Charltons had already
filed their lawsuit against the developer for breach as well
as the surety company for failing and refusing to fund the
surety bond that covered the project that was required to be
filed in order to get the appropriate building permits and
filiné permits.

So our complaint as well as the other éomplaints, the
related case compléihts were filed in the 2009 time period.
The Landquest~Defendants or South Bay LLC, in particular,
filed for bankruptcy protection in 2010. So I want to bring
that out to the Court’s attention, and so the case clearly was
stayed from that point on. Now, nothing happened on the court
roster until Judge Hyman, I believe, dismissed the case‘or I'm
sorry struck the case pursuant t5 his Rule 4'Qrder sometime in
June, I believe, of 2000 - let me gét the exact date, in - on
July 22", 2011, Judge Hyman struck the case from the active
roster because 1t had - because of the bankruptcy filing and
that’s what the Form 4 order says. So, again, the bankruptcy
proceedings started in June of 2010, no action was taken
either by the parties to this litigation or the Court itself

until I believe it came up on a trial roster and the Court was
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made aware that the mafter was in bankruptcy.and that’sAwhen
Judge Hyman entered his Form 4 order in'July of 2011.
Thereafter the bankguptcy was dismissed in August of 2011 and
that’s now what brings us to this Court, when should any
motion to restore have been filed based on the facts of this
case?

In our motion ifself we 1list the various rélated cases
that were pending at tHe time and that were struck as a result
of the bankruptcy proceeding and we list the dates that they
were £estored and it shows that they all were restéred well
after any 30-day period. |

THE COURT: But were any of them challenged? Was the
restoration of any of those cases objecfed to by any of the
parties?

MR. LEITER: I don’t know that either way but for the
purposes of my argument I will take the position, you know,
least favorable to us, most favorable to the other side, that
they were not challenged, but I, I don’t know the answer to
that particular question, but let’s, let’s - that actually is
part of our argument challenged or not, what kind of notice
were the Plaintiffs under in order to know when to file any
mection to restore, whether it was as eariy as May the 2",
2012, when the first order restofing the-case was filed or as
late as November 2", 2012, when the Charltons actually

restored their action that included the bonding compahy and
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the Landquest Defendants. So the first point of the Court’s

order was an analogy to 40(J) that there is some application

of 40(5) to the facts of this case and I would like to addfess
that first because I think thét actually does go in part to
the question the Court is asking about what was challenged,
what wasn’t challenged and what might be the éffect of that.
40(J) does strike the case ﬁrom the docket much like what
happened in this case wherelwe'were struck from the.docket as
Well. " The difference, however, is that 40(J) is a right or
privilege that the Plaintiff has to take the case off the
active docket and the Court, the rules in essence say if

you’ re going to, you, Plaintiff, if you’re.going to take
advantage of the right or privilege to remove the case from
the active docket and we, the Court through our rules are
giving you that right, you also have to abide by the rules
thét we say you have to follow in the event that you actually
do take advantage of that right and the Court says that the
statute of - the rule says that the statute of limitations
will otherwise be tolled if you, Plaintiff, take advantage of
40 (J) and restore your case within one year. So if you want
to take advantage of this privilege and you otherwise have a
statute problem and you don’t want to worry about the statute
problem then we are tolliné it if you restore it within fhat
one year. That - obviously the differgnce between a 40 (J)

scenario and scenario we’re in is that we didn’t ask for the
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Goodwin, et al. v. Landguest, et al. 10

continuance or we didn’t ask for the case to be strﬁek, That
was on the motion of the Court'itself and appropriately so

because of the bankruptcy. So} there is no clear demarcation
or guilde or anything that tells the Plaintiffs or anyone else

that after bankruptcy you have to file by a certain date. The

| rules don’t say you have to. do it within 30 days, you have to

do - you don’t have to do it within one year. It’s just
silent to that. There is no notice given to the Plaintiffs
and that’s because really the case.is held in abeyance because
of the bankruptcy but it doesh’t go away. It’s still there.
It’s still pending. There’s not a statute problem. The
Plaintiff has not taken advantage or requested a right or a
privilege that“it wouldn’t have otherwise had. We weren’t
asking for anything. We were just observing the bankruptcy
formalities and the case was in abeyance, was in a coma state
for the 14 months while it was in bankruptcy. So thén it’s
dismissed. So what happens then? What would have happened
héd let’s say on May the 2™, 2012, the first time that a party
asked that the case be restoréd? Well, it clearly would have
been within one year after the dismissal of the bankruptcy
proceeding, but there’s no fule that says it has to be brought
within that one year and we have capable counsel opposing us
in this case if you wili, and by and large those are the same
counsel that were in the ?ther cases. So had there been a

right to oppose the restoration of these cases I believe that
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the Court would have heard about it and I'm golng toc argue in

part that the reason it wasn’t raised is that there wasn’t

grounds ‘to raise it, quite honestly, and that goes to our
second point which is ﬁndér the facts of these, of, of these
cases, of these reléted cases it’s just fundémenﬁally unfair
to say, okay, with everyone else we’re going to aliow you to
restore it challenged or not but as to you, Plaintiffs, we’re
not going to allow you to restore 1it.

One case that His Honor cites in his order denying our

motion to restore is the case of Maxwell versus Genez. It’'s a

2004 Supreme Court decision where in that case the lower
court; theitrial court denied a 40(J) motion to restore
because it was not filed within the one year time period that
40(J) allows and the trial courtvsaid under the circumstances
of that case because QOu didn’t file it and have it restored

within one year we’re not going to let you restore it. Now,

‘lunder the facts of those cases it’s clear that the statute of

limitations had run otherwise becéuse the car wreck case that
precipitated that lawsuit happened in 1999, some three or
four, four or five years before the motion to restoré was
finally filed.

The Court of Appeals reversed the trial court but they
said, “Well, we’re going to allow you to proceed under Rule
6(D). to enlarge ghe time in which to file your motion to

restore.” One of the parties took it up on cert. The Supreme
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Court took it and they said, fNo, we’re reversing outright.
Court of'Appeals you’ re wrong. We're not going to allow you
to use Rule 6, the motion to extena the time, but we/re going
to‘tell the trial court that they were wrong as well.”
Nothing in Rule 40 (J) séys that.you can’t restore‘your case
after the one—yeér time period, but if you want to take
advantage of the tolling period you might lose out on that.

So they reversed the trial court for not allowing the case to

be restored, even thbugh it was clearly after the one-year

time period to restore, and clearly after the statute of
limitations had otherwise run, but they were saying, “We're
going to go - let this go back. 1It!/s going to be restored and
tﬁe parties can bring up whatever-issues they want to the
action once it’s put back on thé active trial docket.”

Lastly, the bénkruptcy action I believe, Your Honor, the
rule that you cited basically says there’s going to be a 30-
day window where if soﬁe other time period had otherwise run
in your case at the state court level you have 30 days in
which to bring your action. So if you hadn’t filed your
lawsuit because of the pendency of the baﬁkruptcy and the
statute of limitations had otherwise run we’re giving you 30
days in which to file it after the case comes out of
bankruptcy. We are not in ﬁhét situation, Your Honor, because
as I've already said and as the record reflects the case was

already pending. It was timely filed. It was pending. It
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was just simply struck at that point. It was in iimbo but it
was still an active case. So we believe that the only — the
right action is to réstore it under the facts of this éaée and
the related cases. So many other cases were allowed to be
restored it really doesn’t make sense equitably to say no to
this casevand 40(J) itself would allow the case to be
restored. There could be a statute of limitations argument
interposed but the case itself would be restored. We believe
iflthe Court were to follow that -logic énd then a motion on
the statute of limitations was filed that the Defendénts woula
lose on that ground for any number of reasons including the
fact that when we moved to have the case restored we were
still within the applicable statute of limitations. The
problem we have with His Honor}s order is that it doesn’'t
spell out any of that. It just simply doesn’t say when the
statute of limitations began, when it ended,:what was the
effect of the bankruptcy, was that a tolling period, what was
the legal effect of the case being struck, you know, 1is the
statute runniné against that while it’s still an active case
or at least it’s not been dismissed, which is a clear
demarcation line, and I believe we have an older case where
the Court andvthis épes back to 1961 where I believe Judge
Littlejohn was the trial court and reversed. This 1s the case

of Thomas and Howard Company versus William B. Fowler, and

that’s found at 119 S.E.2d 97, Your Honor, and in that case
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the, the South Carolina Supreme Céurt refers to a California
court that says a case that was struck aﬁd was - and moved to
be restored after four years and ten months was okay, that the
case had during that time period was slumbering, but it was

still allowed to be restored and in the ---

THE COURT: It was struck becquse of bankruptcy?

MR. LEITER: I don’t - it doesn’t say, Your Honor,

' THE COURT: Okay.

MR. LEITER:l The case is cited and I did not gb back
and look at the underlying Califofnia case. I can do that if

the Court wishes.

THE COURT: I mean, I guess the - you said it was
restored four years later, but i mean, had it been pending in
bankruptcy for three and a half years or had it been
discharged from bankruptcy after a week and it had been just
sitting out there slumbering for four years without bankruptcy
protection?' That’s, that’s my primary question following your
argument is this case Was discharged or the parties in this
case were discharged from bénkruptcy in August of 2011.

MR. LEITER: Right.

THE COURT: Under  your analogy there is no deadliné in
which to seek restoration of the case to the active docket or
if there is then what.is that deadline?

MR. LEITER: Well, I believe I can answer that, Your

Honor. There is no statutorily or case law mandated deadline.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Goodwin, et al. v. Landquest, et al. ’ o 15

If we had that we would have followed it. So clearly there’s

nothing by way of notice or otherwise that tells us you better

1do it by X date because if YOu do it on Y date you’ve run

afoul of that rule by even one day. We just don’t know what
that is.

THE COURT: So 20 years down the road you could seek
to restore it? '

MR. LEITER: - It could be, Your Honor; I believe that
the greater argument is what are the factqrs fhat are '
compeiling that would instruct the Court not to restore it? I
think that’s the greater argument here. I think at the end of
the day there has to be an equi£able analysis of the facts of
this case to make that very determination. I mean; if it were
20 years down the road, parties have passed away, property has
been conveyed away, I could see some strong equitable
arguments that might make restoring it a more difficult task,
but those equitable arguments simply don’t exist in this case.
I mean, if the, if the Charlton Plaintiffs restore it in
November of 2012 and we then move to restore ours in January
of 2013, only two months later, where is the inequity in that?
If simply just doesn’t exist. If, 1f it were 20 years I think
we would be having a different conversation based on two
monthé without any notice of any specific rule, rule of law,
rule of the court that says otherwise that two months

shouldn’t make that, should not make the life or death kind of
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scenario that we are now facing.

THE COURT: ALl right.

MR. LEITER: Thank you.

THE COURT: Anything further?

MR. LEITER:  Thank you, Your Honor.

THE COURT: All right, who wants to go first?

MR." SMITH: May it please the Court?

THE COURT: Yes, sir.

MR. SMITH: This matter was fully argued before the

Court originally and then carefully considered by theACourt
after arguments. So I will just be brief in touching ﬁpon a
couple of the arguments that have been made again today.
Three matters specifically I.did want to address: one, the
argumént has been repéatedly made that other cases have been
restored, therefore in fairness this case should be restored.
As the Court has already noted none of the other cases was
there an issue coﬁcerning the statute of limitations.

Therefore, they have a completely different situation. The

second thing is every one of the cases where the order

restoring it was attached to the motion the restoration was by

Wells Fargo Bank because they were seeking to enforce their
mortgage,.the statute of limitations on a mortgage being 20
years from maturity date of the mortgage. That’s why the

statute of limitations was not an issue in aﬁy of those cases.

The case brought by the Charltons involved not the developer
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as was suggested but only the City of Georgetown and the
bonding-cnmnany. The purpose of that action was to bring a
resolution to the outstanding bond. That action has been
successful in that the parties are right now nearly at the
point of a settlement of that caée, restoring that case was by
full agreement of all thé parties involved. So the other
cases really have no influence on.the present action. The two
arguments concerning the statute of limitations advanced by
the Plarntiffs are first that the statute of limitations
should not have begun to run‘when they nurchased their lots
back in 2007, instead tne'statute of limitations should be
delayed in running until August of 2008, and the argument is

made that no cause of action existed until. August of 2008. Of

| course to determine whether there’s a — whether a cause of

action did exist we need merely to look at the complaint. The
complaint is based strictly upon the actions that occurred
prior tn the purchase of the lots, primarily the
representations that the Plaintiffs’ ciaim-were made to them
by wvarious Defendants,'thé compliance by various Defendants
with Unfair Trade Practices Act in marketing the lots, the
compliance by various Defendants in the disclosure
requirements under both federal and state law. The only
action, the only thing in the complaint in all. of the 12
causes of action fhat points to the date of August of 2008 is

paragraph 60, Section E of the complaint in which it’s alleged
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that it was represented to the Plalntlffs that the

1nfrastructure and amenity constructlon would be commenced in
September 2007 and was expected to be completed in
approximetely August of 2008. ©Now if the Plaintiffs were
complaining that the amenities weren’t completed in August of
2008, that they were a week, a month, a year late in being
completed then the completion date would be important but what
the complaint alleges not that the amenities were completed
late, the amenities were never started, they‘have hevef beeﬁ
built. So based upon even that provision,‘the fact that the
amenities were not commenced in 2007 the cause of action arose
back in 2007, aimost six years égo; The second key argument
that the Plaintiffs make, although not as cleariy, is that
during the time that their action was actively pending from
the time it was filed in July of 2009 until July of 2011 when
the action was stricken that the statute of limitations should
be tolled for those two yeérs but they point to no statute, no
court rule, no opinion tolling the statute of limitations
during that time. The two cases, appellate cases we’ve cited
to the Court and that afe mentioned .in the Court’s order there
is no suggestion in there that there’s a tolling during that
period of time. What the Plaintiffs are asking you to do is
to create a new, a tolling statute for that period. There are
two tolling statutes that may be of assistance or might have ‘

been of assistarice to the Plaintiffs if they had restored the
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case within one year of the time that it was stricken then

'there would have been a tolling,'but they did not do that.

Secondly, this bankruptcy code provides a tolling during the
time that the bankruptcy prevented this case fromAqoing
forward but that was only 30 days. What happened is they
extended 18 montﬁs after the bankruptcy was dismissed. So we
have a case that’s well past the statute of limitations. I
think the Court has adequ;tely addressed the case in its prior
order and therefore we’d ask that the motion to reconsider be
denied. | ,

THE COURT:» All right, so, so your argﬁment is that
and let/s just say for the sake of their argumént the statute
of limitationsvstarted to run in August of 2008 and this case

they filed bankruptcy in - not when it was stricken but it was

MR. SMITH: I'm not sure when the bankruptcy was
filed, four Honor. The action was stricken due to the
bankruptcy in july of 2011 and then the bankruptcy was
dismissed in August of 2011, about 20 days later.

THE COURT: Okay, do we have'any information as to

when they actually filed bankruptcy?

MR. HOUNT: Your Honor, Don Hunt. I was co-counsel of
record in that particular case. It was filed in June 2010.
THE COURT: _' Okdy, so even if it had not - let’s say

for the sake of argument it appeared on a roster in June of
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2010. it couldn’t have géne forward because they were in
bankruptcy. So acfually thé,sﬁatﬁte ~ bankruptcy tolled it
from June of 2010 Qntil August of 2011; is that éorrect? 1
Wduld that be the correct analogy? If it arose in August of
2008, nine, so you had not quite two years when they filed
bankfuptcy, and- then the statute of limitationSZWOuld be
tolled by bankruptcy from June of 2010 until August of 2011.
Would that ---

MR. SMITH: Your Honor, bankruptcy is not my area. I
think one ¢f my - the other Defehdants’ counsels might be
better able to address that than I am.

MR. HERSHON: Your Honor, I would - Lawrence Hershon for
tﬁe, for the Hartford'Defegdants. I would just like to
differentiate the Court between the tolling and‘the stay and
really the bankruptcy there’s a stay and there’s, there’s

federal case law. There’s a case out of the - and this is out

of the Eighth Circuit, Hussman v. TWA, 169 F.3d 1151 that says
that bankruptcy code does not prbvide for a tolling of the
state statute of limitations auring the period of bankruptcy
but rather just that the action may bé - must'be commenced
within ‘30 days after the termination of that stay.

THE COURT: Okay, so the fact thét they filed
bankruptcy does not toll the statute of limitations ---

MR. HERSHON: Right, and that’s with the ---

THE COURT: —-—— like it would under 40(J).




10

11

12

13

14

15

16
17
18
19
20
21
22
23
24

25

Goodwin, et al. v. Landguest, et al. ‘ 21

Bankrﬁptcy, it continues to run; is that ---

MR. HERSHON: Right, that’s correct, that’s correct,
Your Honor, and that’s where I think that, that, that statute
11 U.S.C. 108 comes in that gives that 30 days after the
termination of a bankruptcy.

THE COURT: . So in other words if you file bankruptcy
the statute of limitations continues to run. If you’ re
discharged from bankruptcy or released from bankruptcy you’ve

got the remainder of what’s on the statute of limitations or

30 days?
MR. HERSHON: That’s my understanding, Your Honor.
THE COURT: I got ybu, okay. I’'m sorry to cut you

off, Mr. Smith. Anything further?

MR. SMITH: Oh, no, no, Your Honor. I appreciate
having someone more‘capéble of responding to the Court’s
questions. |

THE COURT: All right, does anybody else have any
arguments? |

MR. HUNT: Your Honor, just very briefly, Don Hunt,
because I’ve been their counsel in North Carolina, the
Landquest Defendants for this, I’'ve been involved directly and-
indirectly with all the cases that have been hére in
Georgetown for the last four Years, five years,rgoing on five
years. They’re all about to wind down. This oné was

dismissed and it’sAback before you and I want to address just
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twe points that the Plaintiffs made and one the Court
addressed, which is they seem to be vague and suggestive as to
when their statute of limitations accrued and that at a later
date they could make whatever arguments they want to support
whatever date they want for accrual. Well, I think that’s a
bit disingenuous because Qhen did they know it accrued? At
the very latest when the Plaintiffs themselves filed the
lawsuit, which is 2009. So they had to have known or should
have known there was a reason that they were harmed because
they themselves acted by 2009. So we know that the statute
accrued well before 2069. According to their Rule 59 motion
all of their causes of action are subject to a three-year
statute of limitations. That statute of limitations would
have lapsed sometime in 2012. If they wanted to take
advantage of relation back under 40(J), that is, you know,
it’s as if they met their statute of limitations in 2009, the?
should have reactivated within 12 months. They did not, and
in the other what I call lot owner cases there were two
strains‘of those. The Goodwin strain which I think was more
economical in its approach, you join multiple-Plaintiffs that
sue the Defendants in a single action, we have what my office
referred to\as the Robert Maring strain; which essentielly
took about 20 Plaintiffs and filed 20 different lawsuits.
Wachovia Bank did move to reactivate those cases and there was

absolutely no opposition from any perty in those cases, and
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lastly I would. point out kind of what I detected as kind of

the philosophical upshot of an otherwise'religious argument

lwhich is essentially restoration should be allowed even if

it’s.futile. ‘That’s essentially what the Plaintiffs are
saying, restore us, we’ll fight about statute of limitations
later when it’s obvious to evérybody here that the statute of
limitations has lapsed. Restore if it’s futile. What does
tHat do? 1It’s bad public policy. It_rewards.the Plaintiffs'
for - slumbering on their rights-éna notAdoing anything for 18
months and it restoreé a case and wastes further juﬁicial
resources that could be devoted to other cases that don’t have

timing issues and that the Plaintiffs themselves did not sleep

on their rights. So we ask the Court to deny the motion.
THE COURT: All right, thank you. Anyone else?
MS. CROSBY: vNo, sir, Your Honor, Elise Cﬁosby for the

City of Georgetown, no argument. I just would point out
factually that the City is a Defendant not only as a named

Defendant but also of a cross-claim of Mr. Smith’s clients.

’

We are defending a cross-claim in this action as well as the

Goodwins’ action.

THE COURT: "~ All right.
MS. CROSBY: Thank you, Your Honor.
THE COURT: Thank you.

Anvything in replY?

MR. LEITER: Your Honor, I know that time is short and
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I will make it brief, but Mr. Hunt suggested that we are being

vague and suggestive about when the statute of limitations

ran. - I'm trying to do everything but be vague and suggestive.

I would argue that we’re being put to the burden. They’re
saying the statute has run. That’s all we're gding to say
about it. Now prove that it hasn’t fun.

THE COURT: Well, what about their argument that
bankruptcy does not stay the statute of limitétions and that
that’s what - Qhat ié the statute in the order? 11 U.S.C. A
108 that that’s what that is for, that if you - &hat the
statute of limitations is not tolled.b§ bankruptcy. It
continues to run and if it expires during the period of
bank:uptcy then 11 108 gives you 30 days to reinstitute your
action or restore it? | |

MR. LEITER: Well, number one, I disagree with that
interpretation; but let me go to a more theological point of
view, Your Honor. It’s a rhetorical question but a real one,
we filed within the statute of limitation period. There -
it’s absolutely not argued otherwise. There’s no question
that we did. AI mean, I found Mr. Smith’s argument interesting
that when our Plaintiffs closed on these lots %n September of
2007 they knew that the infrastructure was not going to be
built and that they had been lied to but they had closed on
these lots anyway. . I mean, I can»Q——

THE COURT: - Well, for the sake of this argument I'm
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giving you August 2008 as the starting of your statute.of
limitations.

| MR. LEITER: dkay, so I beliéve that’s the kind of
analysis that would otherwise have to be done 1f the case had
been dismissed and we were askiﬁg to reinstate a disﬁissed
case. What 'is the nature of a stricken case that was not
struck pufsuant to 40(J)? The case was struck not by - at the
Plaintiffs’ request, not necessarilyvgven by the Defendants’
requeét, by the Court’s own motion. We - our position is not
equivocal. It’s not vague. It’s clearly not shggestive. We
filed within the statutofy time period of under any statute of
limitations. We continued the case. We even have motions to
compei pending against Landguest that were stayed because of
the bankruptcy. We filed - we were stayed. Now, when did the
statute of limitations start running again, at what point? |
When was - when did it ever --- l

THE.COURT: So you’re saying that filing bankruptcy
tolls the statute of limitations?

MR. LEITER: I'm saying we filed our action within the
time period. It was - we were never dismissed. It was never
téken off. We filed within the appropriate time‘period.

THE COURT: .All right.

MR. LEITER: It's, it’s the Defendants who are sayiné
that the statute of limitations is not tolled by the filing of

the bankruptcy. If it’s not been tolled we filed within the
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statute of .limitations. When did another ‘statute of
limitations start running? Thot’s why this analysis is not
based on the statute of limitations. It’s based on equitable
issues. We had a case pending. We never asked that it be
removed. We filed - we were pursuing it in the appropriate
way. We were seeking discovery. The bankruptcy was filed.
It was taken off the active roster but it was still pending.
There’s no issue of a statute of limitations - a new statute
of limitation time period coming up. That simply is our
position. 108(C) clearly deals with if you have not filed
your action by the time the bankruptcy is filed. You have a
30 day window i1f your statute is otherwise run. So I don’t )
know what you‘call itAbut it sounds like-a tolling of the
statute of limitations to me if 108(C) has any efficacy, and
this is our position why no one else restored the other cases.
Mr. Smith said that Wachovia or Wells restored because of
their mortgage foreclosures. I don’t believe any of those
cases are mortgage foreclosure cases. I don’t believe a
counterclaim was filed in those - I'm being told that they
wére. If that is, in fact, the case then I stand corrected.

THE COURT: - So what do you say 11 U.S.C. 108 does, 11
U.S.C. (A) 108(C)?

MR. LEITER: Our position on that is simple, hopefully
clear, not equivocal, but first let me begin by saying I’'ve

noticed that the - the other side has not presented any case
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to the Court or us that says 108(C) stands for thé proposition
that they claim it stands for. 1I’ve been looking for that
case. I certainly haven’t found it.

| THE COURT: But I mean the étatute says you’ve got 30
dayé from discharge of bankruptcy to pursue.

MR. LEITER: It says that if you - if there is a clear
demarcation, ief’s say that you haven’t filed your lawsuit'by
the time that the bankruptcy is instituted, clearly if someone
then while the bankruptcy is pending files a lawsuit they’'re
going to be held inicontempt of court of violating the
automatic stay provisions of'bankruptcy. So they can’t file
their lawsuit. So if you, if you’re stuck in bankruptcy the
statute runs, bankruptcy is dismissed. You then have 30 days
in which to file your action. If there is another
demarcation, a clear demarcation and let’s even say that the
Court Said.you ha&e one year in which to move to restore your
case, let’s say it’s out - the case has been struck because of
40(J), bankruptcy i; filed, your year comes and goes, you‘
can’t file your 40(J) motion while the bankruptcy is pending.
You have to wait till the bankruptcy is terminated. You then
have 30 days in which under that kind of scenario to file your
motion to restore, if you want to take advantage of your one-
vear tolling period. So even if fhe case, ‘bankruptcy went
longer than the one year that would otherwise be under 40 (J)

you still have that. protected window. Here we have - we all
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agfee that there’s no rule, there’s no court case, there’s no
Qothing that tells us on what date you better file in order,
your motion in order to take advantage of 108(C). So it
simple doesn’t apply to the facts of this case.

THE COURT: All right, I uﬂdersfénd your argumént, you
know, an& I want ﬁo - I'm going to go ahead and put-it on the
record because, you know, if I’m wrong, I'm wrong, the
Appellate Court can deal with it, but I think 11 U.STC.(Af
108 (C) stands for the proposition that if this case was struck
pursuant to bankruptcy and the statute of limitations ran
during that period of bankruptcy, even though you had filed,
the acfion is stricken because of bankruptcy, stayed because
of bankruptcy, that the statute of limitations expires while
the case is in bankruptcy, then I think 11 U.S.C.(A) 108(C)
gives you 30 days to seek restoration after the case is-
discharged from bankruptcy.. So I'm going to deny ybur mqtion
to-alter or amend. It’s pretty clear what my ruling is. If
I'm wrong, I’m'wrong. The Appelléte Court will tell me, and
they have in the past, but I have - but at least‘it gives them
a definitive line as to why I ruled the way I did. Is there
anything else you want me to address because I think that’s
pretty clear for them to ---

MR. LEITER: No, I believe the Court’s'cléar.

THE COURT: Okay, all right.

MR. LEITER: Being, you’re not being equivocal or
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unclear on that. The only thing we would ask, Your Honor, is
that we - that there is a formal order to that effect that one

of the other side prepare an order and allow you to —---

THE COURT: = Who wants to do an order or ---
MR. SMITH: ‘I’11 be happy'to volunteer, Your Honor.-
THE COURT: Okay, and just - thank you, Mr. Smith, and

just make sure it’s clear in there that I'm denying their
motion to alter or amend because I don’t think that this is,
even though my othér order did address Rule 40(J), I think
it’s ¢lear, even though I'm not certain, it just makes more
sense to me that if you file a case that is stayed because of
bankruptcy the statute of limitations expires during that
period, even though you filed the action you’ve got a -
there’s a time limit on this that 11 U.S.C.(A) 108(C) gives

you 30 days after discharge from bankruptcy to seek

'restoration of the case or if you hadn’t filed to file your

action or that it basically gives you a 30-day time period
there. All right.

MR. LEITER: Thank you, Your Honor.

MR. HERSHON: Thank you, Your Honor.
THE COURT: Thank you very much.
(Adjourned.)
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