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ISSUE PRESENTED
o075 TRESENIED

Whether the trial court inappropriately left the burden of
Persuasion on the pParty opposing the Batson motion to show that

a8 peremptory strike was not racially discriminatory?
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STATEMENT

Petitioner Donnell McFadden for distributing crack cocaine. App.

The State alleged that on April 2, 2008, Petitioner

sold crack cocaine to ga confidential police informat in Lake Cityv
App. 47, 1line 25 -~ App. 49, line 20. The State had videotape evid-
ence showing Petitoner had two prior convictions for distribution
and was facing a ﬁandatory fifteen - year sentence for a third. App.
163, line 22 - App. 164, line 8 i App. 171, lines 13-16.

Fortunately for Petitioner, Attorney Scott Floyd raised ap Batson
Motion towards the solicitor, John Jepertinger for the way he was
selecting the jury. App. 222, lines 2-25 i and also App. 223, lines
1-24, However, the Honorable Judge Russo ruled that tﬁe solicitor
Mr. Jepertinger provided an racially neutral reason towards the cha-

llenge. Which Petitoner will show he did not Provide an proper expl-

Unfortunately for Petitioner, the Honorable Judge Russo found
that the solicitor John Jepertinger clearly shown an racially neutral
reason why the Batson Motion was proper. App. 230, lines 4—2; ; and
also App. 231, lines 1-6. |

Acdordingly, the reasons Stated why the Strikes was made is clearly
challenge Prevailed. At the conclusion of the trial on April 25, 2009
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the jury found Petitioner suilty, and the trial court imposed a

twenty-two year sentence App.158, line 20 - App. 159, 1ljine 2’; App.

172, lines 11-21.

174-187. On December 19, 2012, the State filed its Return, App. 188-
192. On October 10, 2013,Petitioner appeared at an evidentiary hear-
ing before the Honorable'William H. Seals,‘Jr., Josh Thomas represe-

nted Respondents and Daryl Corbin 'epresented Petitioner. App.194,

Stricken from the Jury. App. 209, lines 15~-19, Trial Counsel also

testified and confirmed Petitioner testimony. This issue was perse-
rved and Appellate Counsel ineffectively overlooked this issye which
Attorney Scott Floyd reflected upon. App. 225, lines 2-25 ; App. 226

lines 1-8,

On December 11, 2013, the PCR court issued its order of dismissal

ate counsel was not ineffective towards raising the issue on appeal

which is improper. App. 241.
ARGUMENT

DID THE TRIAL JUDGE ERR IN NOT FINDING A BATSON VIOLATION.

The record does not support the PCR court's finding that solicitor

John Jepertinger clearly shown all three (3) steps towards proving the
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Batson challenge. The Sixth Amendment to the United States Constit-
ution quarantees a defendant the right to effective assistance of
counsel. U.S. Const. amend. VI ; Strickland v. Washington, 466 U, S.

668 (1984). The United States Supreme Court has created a two-pronged

test to establish ineffective assistance of counsel by which a PCR

app11cant must show: (1) counsel s 'performance was deficient; 'and (2)

the deficient performance prejudiced the defendant. Strickland, 466

U.S. at 687.

The right to assistance of counsel extends towards Batson Motions.

See: Batson v. Kentucky, 106 S.Ct. 1712, (1986) ("If a party asserting

a Batson challque to an peremptory strike of Juror makes a brima
facie showing that the challenge was based on race, trial court will
nove to the second step in the process, which requires the»party oppo-
sing the Batson challenge, if the trial court finds that burden has
been met, the bprocess will proceed to the third step, at.which point
th trial court must determine whether the barty asserting the challenge
has provided purposeful discrimination. Specifically, it is sHown that
trial counsel and appellate counsel representatlon fell below an obJe-
ctive standard of reasonableness and that there is a reasonable proba-
bility that, but for counsel's errors, the defendant would have won

hs Batson challenge at the process of the Appellate Qourt. App. 224,
lines 12-17. Had attorney proceeded under professional norms the

"Hot Issue" which was perserved would've easily prevailed during the
Appellate Court stages. However, Appellate Counsel Mrs. Blanchard fai-
led to brief all objected to and arguable issues this deeming her

ineffectiveness toward the Batson challenge. See: State v. Inman,

2014 WL 2765674, quoting in the standard of review that in all cri-

: "
minal cases, the appellate court sets to review errors of law only
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State v, Wilson, 545 S.E.2d 827 (2001). A court is "bound by the
trial court's factual findings unless they are clearly erroneous", Id

at 545 S,.E.24 at 829; see also; State v. Edwards, 682 S.E.2d 820 20-

09); State v, Haigler, 515 S.E.2d 88 (1999)(" The trial court's fip-
dings regarding Purposeful discrimination one accorded great deference
and will be get aside on appeal only if erroneous."),

Appellate Counsel's performance was deficient based on sandbagging

ellate Counsel, It's stili Prejudicing the Pettioner from éver receiv-
ing an fair trial. Which this court should zero in o°n and rule on the

merits of thisg petition.

CONCLUSION
=2 oUolUN

For the foregoing reasons, this Court should drant Petitioner
Donnell McFadden's petition to allow full'briefing on the issue at hand

and after viewing vacate his sentence.

This the day of August 2014,

Respectfully Submitted,

(6) ‘ Donnell McFadden, #229635




