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STATEMENT OF ISSUES ON APPEAL 

Should the JUry have been mstructed that they were actmg "for the communIty" and 

that theIr verdIct would represent truth and JustIce for the partIes? 
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STATEMENT OF THE CASE 

On Apnl2, 2009, Appellant was mdIcted by the Florence County Grand Jury for the 

offenses of Murder and posseSSIOn of a fireann dunng the commISSIOn of a VIOlent offense 

On Apnl 12, 2010, Appellant was called to tnal before the Honorable Thomas Russo and a 

Jury R 1 Appellant was represented by Jack Lawson and Grayson SmIth The State was 

represented by John Jepertmger and Steven Deberry 

The JUry found Appellant gmlty on both charges R 547, I 19 - R 548, I 4 

Appellant was sentenced to lIfe R 555,11 3-10 
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ARGUMENT 

The JUry should not have been mstructed that they were actmg "for the commumty" 

and that theIr verdIct would represent truth and JUstIce for the partIes 

IntroductIOn 

"[T]here IS no physIcal eVIdence hnkmg [Appellant] to thIS cnme, no eyewItnesses", 

Said Deputy SohcItor John Jepertmger dunng the State's opemng argument R 12, 11 21-

22 In fact, outsIde of an alleged confessIon made to a smtch lookmg for a federal sentence 

reductIOn, there was no dIrect or substantIal cIrcumstantIal eVIdence l presented showmg that 

Appellant commItted the murder The maJonty of the State's eVIdence was presented to 

show SUSpICIOUS behaVIOr or a pOSSIble motIve However, the eVIdence of motIve was so 

weak that the State had to present at least two completely dIfferent theones of why 

Appellant mIght have commItted the offense 

In the mIdst of thIS tnal that was plagued by the State's vacuous lack of proof, the 

tnal court mstructed the Jurors that they are "actmg for the commumty" and that theIr verdIct 

"WIll represent truth and jUstlce for all partles that are mvolved" ThIS charge demanded 

that the Jurors to do more than merely weIgh the eVIdence, but reqUIred them to seek JustIce 

m the mterest of the commumty In domg so, thIS charge also dIluted the reasonable doubt 

standard 

Relevant Facts 

I But for a few hnes m the transcnpt from the least credIble WItness called, thIS tnal mIght 
have ended m a dIrected verdIct Cf State v Bostlck, 392 S C 134, 142, 708 S E 2d 774, 
778 (2011) ("The eVIdence presented by the State raised, at most, a mere SuspICIOn that 
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On September 4, 2005 Appellant attended a cookout wIth some fifty to a hundred 

other people m North Florence The party goers consIsted of people from the nval 

neIghborhoods of Wood mont and North Florence R 172,11 6-25 

The decedent was also at the cook out At the cookout there was a dIspute between 

the decedent and Bernard Cooper Appellant was trymg to fuel thIS dIspute by talkmg about 

the decedent to Cooper R 177, 11 2-16 At some pomt, Appellant and the decedent 

allegedly got mto a verbal argument Appellant allegedly asked the decedent to come down 

the street to presumably fight hIm R 103, 11 4-5 The decedent declmed, and later 

Appellant left the party However around 3 30 a m the next mornmg, Appellant was 

allegedly seen walkmg around the neIghborhood Appellant was wearmg dark clothmg R 

104,11 3-4 

Around 5 a m that morrung the decedent was walkmg to meet up WIth hIS gIrlfrIend 

The decedent was on the phone WIth Shovonne Gass RIght before hIS death the decedent 

told Gass "That n**** I was argumg WIth at the cookout IS behmd me you want to talk to 

hIm" R 194, 11 4-5 Appellant was kIlled by a gunshot wound to the back of the head 

Around the tIme of the gunshot ills gIrlfnend claims to have seen a man dressed m dark 

clotillng runnmg from the scene R 29,11 3-10 Appellant was arrested for the murder of 

decedent 

Three months pnor to tnal, Andre Bradley, an acquamtance of Appellant was facmg 

federal drug charges Bradley deCIded to gIVe a proffered statement to the Umted States 

Attorney In that Statement Bradley Claimed that Appellant had been paid to kIll the 

BOStICk commItted thIS cnme Under settled pnnciples, the tnal court should grant a 
dIrected verdIct motIon when the eVIdence merely raises a SuspICIOn of gUIlty") 
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decedent by Gary BostIc R 354, 11 2-7 Bradley agreed to testIfy agamst Appellant m 

hopes ofreceIvmg a sentencmg reductIon R 343,11 2-6 

At tnal, the State presented diffenng verSIOns of the alleged argument between 

decedent and Appellant The State presented dIfferent theones concernmg Appellant's 

motIve to kIll the decedent He eIther had an argument at the cook out whIch escalated mto 

the kIllmg or Appellant was paid to kIll hIm The State's key eVIdence were letters that 

Appellant had wntten to hIs gIrlfnend In these letters Appellant nghtly mforms her that the 

court can not convIct hIm wIthout "substantIal" eVIdence agamst hIm R 507,11 2-3 

Pnor to closmg arguments, the tnal court held a charge conference Dunng thIS 

conference Appellant was able to reVIew the tnal court's proposed JUry mstructIOns CItmg 

to Cage v Loulslancl, Appellant objected to the proposed charge to the JUry that everyone IS 

entItled to JustIce because It shIfted the burden from the State R 469,11 5-12, R 470,11 3-

17 In overrulmg Appellant's obJectIOn, the tnal court announced that he mtended to 

mstruct the JUry that "everyone IS entItled to JustIce" R 469, 11 20-24, R 470, 118 - R 

471, I 6 Appellant also argued that mstructmg the Jury to act "for the communIty" to return 

aJust verdIct essentIally was a "golden rule vIOlatIOn" R 467, I 21 - R 468,1 7, R 472,11 

8-12 The tnal court overruled Appellant's "golden rule" ObjectIOn R 473,11 2-8 

Dunng hIS charge on the law, the tnal court mstructed the Jury, "You are actmg for 

the communIty and that IS why we must see to It that thIS tnal IS fair and that the verdIct IS 

Just" R 538, 11 14-17 The Jury was also mstructed, "thIS court IS of the confirmed opmIOn 

that whatever verdIct you reach wIll represent truth and Justice for all parties Involved m 
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thIs case" R 539, 11 15-18 When the tnal court firushed hIs charge, Appellant dId not 

rmse any ObjectIOns "other than what was [prevIOusly] dIscussed" R 541, 11 16-18 

Burden Shlftmg DISCUSSIOn 

"In state cnmmal tnals, the Due Process Clause of the Fourteenth Amendment 

'protects the accused agamst convIctIOn except upon proof beyond a reasonable doubt '" 

Cage, 498 US at 39, 111 S Ct at 329 (cltmg In re WmshlP, 397 US 358, 364, 90 S Ct 

1068, 1073 (1970)) A jury's job IS to weIgh the eVIdence and determme If the State has 

proven ItS case beyond a reasonable doubt Courts should not Impute truth or JustIce to a 

verdIct because It IS essentially askmg the JUry to make theIr decIsIOn on somethmg other 

than the reasonable doubt standard Cj State v Aleksey 343 S C 20, 26-27, 538 S E 2d 

248, 251 (2000) ("Jury mstructIOns on reasonable doubt whIch charged the JUry to seek 

the truth are dIsfavored because they run the nsk of unconstItutIonally shIftmg the burden 

of proof to the defendant") "A jury's job IS not to solve a case It IS not, as the State 

clmms, to declare what happened on the day m questIOn Rather, the jury's duty IS to 

determme whether the State has proved Its allegatIOns agamst a defendant beyond a 

reasonable doubt" State v Anderson, 153 Was, App 417, 429, 220 P 3d 1273, 1280 

(Wash Ct App 2009) (emphasIs added) (mternal CItatIOns omItted) 3 

2 Cage v LOUlslana, 498 U S 39, 111 S Ct 328 (1990) (the test used m Cage was later 
dIsapproved ofm footnote four of Estelle v McGUire, 502 US 62,73, 112 S Ct 475, 
482 (1991)) 

3 In Anderson, the Washmgton Court of Appeals found that the prosecutIOns demands to 
"declare the truth" were Improper However, that court found the prosecutIOns comments 
about JustIce were not error because "they were clearly made m the context of jury 
mstructIOns that explamed what 'JustIce' would be m thIS case" See Anderson, 153 
Wash App at 429,220 P 3d at 1280 
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When the tnal court told the Jury that m hIS "confirmed opmIOn" theIr verdIct 

would "represent truth and JustIce for all partIes," the Jury hkely mterpreted theIr Job as to 

return a verdIct that represented the truth of what happened and Justlce for the decedent 

Cj Aleksey, 343 Seat 28, 538 S E 2d at 252 ("As an abstract concept, seekmg the truth 

suggests the Jury determme whose verSIOns of events IS more lIkely true, the 

government's or defendant's, and thereby mtImates a preponderance of the eVIdence 

standard") In actualIty, truth and JustIce have lIttle to do wIth a juror's mqUIry m a 

cnmmal case See Anderson, supra 

Due to the extremely weak case that the State presented, Appellant was prejudIced 

by thIS burden shIftmg language In ItS opemng argument, the State admItted that, "there IS 

no phYSIcal eVIdence lmkmg [Appellant] to thIs CrIme, no eyewItnesses" R 12, 11 21-22 

The State had lIttle eVIdence of Appellant's gUIlt therefore any ShIft m the burden of proof 

would have been prejudIcIal AddItIonally, Appellant was prejudIced by thIS language by 

the many comments made by the SolICItor durIng closmg arguments that expressed personal 

VIews concernIng the sufficIency of the State's eVIdence4 R 504,11 12-13, R 505,11 11-

19, R 510,11 10-13, R, 511, I 2 EssentIally, the SolICItor was personally endorSIng the 

pOSItIOn that the State had met ItS burden Furthermore, the SolICItor echoed the burden 

shIftmg charges m the State's closmg argument, and even commanded the Jury to "gIve a 

true verdIct m thIS case" R 505,11 18-22, R 510,11 10-13 

"Golden Rule" DISCUSSion 

4 These comments were not objected to at tnal but mIght later gIve nse to an meffectIve 
aSSIstance of counsel claIm See State v Northcutt, 372 S C 207,222-223,641 S E 2d 
873, 881 (2007) (holdmg Northcutt should be granted a new sentencmg heanng based on 
the SolICItor InterJectmg personal opmIOns) 
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It IS Improper for the court to suggest that the Jurors "stand m the shoes" of a party 

because "It encourages the Jurors to depart from neutrahty and to deCIde the case on the 

basIs of personal mterest rather than eVIdence" Cf State v Brown, 383 S C 506, 516, 680 

S E 2d 909, 915 (2009) (citing State v Reese, 359 S C 260,271, 597 S E 2d 169, 175 (Ct 

App 2004) A Juror should not conVIct a cnmmal defendant "m order to protect commuruty 

values, preserve cIvIl order, or deter future lawbreakmg" See State v Llberte, 336 S C 648, 

654,521 S E 2d 744, 747 (Ct App 1999) (commenting "The amehoratIOn of socIety's woes 

IS far too heavy a burden for the mdlvldual cnmmal defendant to bear") 

When the tnal court told the JUry that they were actmg "for the commuruty" and 

must seek a Just verdIct, the court was essentially askmg them to stand m the shoes of the 

State whose Job IS to seek JustIce See Northcutt, 372 SCat 222, 641 S E 2d at 881 

("WhIle the Sohcltor should prosecute vIgorously, hIS duty IS not to conVIct a defendant but 

to see JustIce done") Therefore thIS charge was a golden rule VIOlatIOn because It asked the 

JUry to act for the commuruty m seekmg JustIce rather than to determme If the State has met 

ItS burden of proof 

In sum, JustIce, truth, or a duty to act for the commuruty are not vahd conSIderatIOns 

for a JUry m a non-capItal case The jury's sole purpose was to examme the State's 

eVIdence, weIgh credlblhty, and deCIde If the State has proven ItS case beyond a reasonable 

doubt In thIS case the tnal court's mstructIon asked the JUry to do more Therefore thIS 

Court should reverse the trIal court and Appellant a new tnal 
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CONCLUSION 

For the foregomg reasons, Appellant respectfully requests thIs court grant hIm a new 

tnal 

Respectfully submItted, 

a e 
Deputy ChIef Appellate Defender 

ATTORNEY FOR APPELLANT 

ThIS 30th day of January, 2012 
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