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ARGUMENT
Appellants take issue with numerous factual statements Respondents.have made
throughout their brief. In cases applying the preponderance of the evidence burden of
proof, summary judgment is inappropriate if the -non-.moving party submits a mere
scirltilla of evidenee.irfl support of the non-tnoyant’s case. Savannah Bank, N.A. v.
Stalliard, 400 S.C. 246, 734 S.E.Zd 161 (2012). This is true even where there are cross-
motions for summary judgtnent. See Springob v. University of South Carolina, Op. Ne.
27363 (S.C. Sup. Ct. filed March 12,2014) (Shearouse Adv. Sh. No. 10 at 28) (Supreme
Court applied scintilla rule w‘here parties filed cross-motiens fot summary judgment).
Appellants therefore ﬁle this Reply Brief to address eome of those factual misstatements.
Tt is impertant for this Court to understand that Custom Industrial and Custom .
Mechartical dld not manufacture anything.. These companies were compensated solely for
the services (i. e, labor) Oll the. contracts, ar_1d the‘ labor was provided solely by the
Appellants - the Custom Employees were tlle oﬁly labor. on the eontract. The “CRMV
Custom Award Spreadsheet” that the arbitratof_s ptepared demonstrates that the .
arbitration award to CR Meyer was based in large part upon labor that was provided by
the Appellants. (R. pp.474-483). The balance due for the labor-that the Cﬁstom entities
provided through the Custom Employees (the Appellants) was $1,776,648.00, and to that
amount was added $200,000.00 for “attorney’s fees and legal expenses.” (R. pp.474-483)
Without the Custom Employees, there is no‘aibitration awar_d,‘ and there is no pot of
money agaipst which these banks assert a sapen'or intefest. (R. p.21).

Respondents minimize the Custom Employees’ role in this project. (Brief of
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Respondent, p. 8). They note Custom Mechanical provided union-labor services for the
Project, but this involved ctll of Custom’s staffing for the project.

- . ’ /

" Importantly, Resp‘onde’nts concede that Appellants were “laborers” on the project
for p‘urposes ef Section 29-7-10. (Resp. Br p. 25, part (2)). They point to the fact that
they did not appeal the Special Referee’s finding of such, but the truth is that no finding
to the contrary could hatfe honestly been made.

'Regarding partieuler factnal assertions, Respondents mention that “twenty-six of
the current twenty-nine Appellants” brought suit -agalnst the Custom entities. (Resp Br.
pp. 10-11). Respondents omit that the complaint was later amended in November 2009 to
include Aall twenty-nine Appellants. (R. p.2l 1). |

| | "Respendents chatacterize the withholding contracts fer the Vacation/holiday funds
as “centracts with their union....” (Resp. Br. p. 2). Respondents also assert “the. unionrl
gave them the opportunity to patticipate ina volnntary pay‘rell deduct_ion plan.” (Resp. Br.
p. 10). They also assert a lack of “privity of contract for vacation funds between
Appellants and Custom Industrial, much less between Appellants and Custom
Mechanical.” (Resp. Br. p. 33).

"'The contracts, however, covering Cus tom Employees Matt Lever, George L'ever,
Tony Hall, Nicholas Stewart and William McFerrin all say “Custom Mechanical” at the
top. (R. pp.813- 837) Other contracts say “Custom Industrial” on them (R. pp.813- 837)
None of the agreements regardlng the,vacation/holiday funds are written to suggest that
the agreements are with the Un1on; rather, all of them are on forms created by Custom o

Industrial er Custom Mechanical, and all describe the Custom Employees as
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“Employees” of either Custom lMechanical or Custom Industrial. And it was not the
union doing the withholding; rather, the Custom entities withheld these funds. Thus,
while Custom Employees participated in the Voluntary payroll deduetion plan through the
“union, that plan was offered according to papeﬁork that Custom Mechanical and Custom
Industrial provided. B
Respondents mention that the seﬁlerﬁent proceeds of Si .8 million were paid “into
Custom Meehanical’s attorney’s escrow aceount foe the benefit of Custom Mechanical’s
creditors.” (Resp. Br. p. 3-). Appellants are among those creditors, and they are the only
non-bank creditors remaining. Custom Mechanical itself ﬁled a third-party complaint to
impleaq the Appellants as narnedrcreditors.. (R. p.250,‘ﬁ 11, 13).
| Respohdents also characteﬁie the order as directingﬂ “C.R. Meyer to pay fhe sum
of [$2,000,000.Q0] into the escrow account of Richardson Plow_den & Robinson', PA.”
(Resp. Br. p. 14; see also p. 26, 27). The order actually Lstates,‘ however, “C.R. Meyer will
| pay the sum of $2,0Q0,000.00 1o Custom withih ten (10) days of the date of this order.
The funds will be t;ansferred by electrenic fund transfer into the escrow aecouat of
Richardson Piowden & Robinsoﬁ, P.A”(R.p24,1 1); (emphasis added). So the funds
were actually being paid to Custom, not ‘the lawyers - the'_lawyers were mefely holding
the funds as agents in escrow to ensure their availability to pay credito;s, including
Appellants. The concern arose because of the financial situation of the fn‘incipals. in.
Resp. Br. p. 28 (“aﬂ parties agreed that Custom Mechanical should not receive the funds
due to its precarious financial situation.”). | |

In a footnote, Respondents note the law firm, “Richardson Plowdeﬁ & Robinson,
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PA, represented Custom Mechanical in the arbi'iration and resulting litigation, including

the filing of tlie Third-Party Complaint in the present litigation.” (Brief of Respondent, p.
| 14, n 5). Respondént (imits, hoizvever, the fact that this lnw firm, Richardson Plowdén &
knbinson, PA, also defended. Clistom Mechanical and Custom Industrial in the
underlyyingvlawsuit brought by the‘ Custom Employees. '

The Respondents erroneously contend the case “cnncems Appellémts" allége(i '

‘ priorit& undei S.C. Code Ann. Section 29-7-10to a ﬁist lien on approximately Fifty
,Thousaind Dollars ($50,000) if successful.” (Resp. Br. p. 8). They also ciéscribe the claim

as one for $275,000 “as well as pre-judgment interest.” (Resp. Br. p. 6). Respondents add

that it “was not disputed...that Appellants assert priority to only $275,000 of the

$1,800,000....” (Resp. Br. p. 16). None of these assertions is entirely correct. The dispute - |

| in fact involves at least $275,000.00, which is the amount of the confession of judgment
entered on Februziry 14,2011, against Custdm Industrial, Custom Mechanical and their
siste?r company in favor of the Custnm Employees for the wrongfully withheld and unpaid
wages. It also involves claims 'for. interest, costs,v and attnmey’s fees that' are recoverable"
. under the Payment of Wages Act. The total amount sought will therefoie exceéd
$é75,000.00. |

Respondents also contend ‘;the solg purpose of the current litigation is to
" determine who has priority to the remaining amounts deposited in escrow for Custom
Mechanical’s; not Custom Industrial’s, creditors.” (Brief of Resnnndent, p. 8). Again, this
is not ‘correctv. The purpose of this litigation was to détermine priority in the entire $1.8

million dolars paid to Custom’s lawyers as its agent.i(R. p-288). Further, Respondents
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concede Custom Mechanical is the oniy owner of Custom Industrial. (Resp. Br. p. 2;
describing Custom Industrial as “a wholly-éwned subsidiary”vof Custom Mechanic‘al)'.

Respondents contend “the»garties agreed to raise the amount remaining in escrow
from $275,00 to $325,000...‘.” (Res’p. Br. p. 16). There was, however, no such aéreemgnt.
instead, on"Novemb.er 7, é012, over the Appellants’ objection, Judge Williams ordered
this amount ($325,000) withheld. (R. pp.40-41).

Respondents éléé contend that becaus/e $1,475;000 has aI;eady been received by
Presidential and Security Federal, this rﬁaﬁer is limited to the remaining funds in the
Arbitration Award. '(Resp. Br. p. 16). They also assert that the “appeal concerns the
narrow issue of Whefher Appellants are entitled to a lien undeArASe‘ction 29-7-10 for a
portion of the remaining $3éS,OOO in Arbitration Award funds curfenﬂy being held in
GSCI‘O\;V peﬁding ‘a‘court order on tﬁe determination of priority and distribution of funds.”
(Resp. Br. p. 19). Again, these; statements mischélracterize the claims as well as the circuit
“court’s order. The November 2012 order specifically statéd, “[t]his amoﬁnf is set aside
without prejudice to either party as to any possible recovery. Accordingly, 1 ﬁnd‘ that the -
Custom Employees will suffer no p.rejudice by the disbursement of [$1~,475,000] to
Presidential and Security Federal, to be shared equélly.” (R. p41). And_ és noted above, - |
the claims include the $275_,000,co.nfessed judgment together with interest, costs and
attorney’s fees permitted by law.

Requndéﬁts note “Appell.ants’ J oint Reply contains no allegation or claim
reiating to the Wagé Payrnént Act or any theory of pierciﬁg the corporate veil, alter ego,

or an amalgamation of interests.” (Resp. Br. p. 15). Of course, these claims would not be

->-



relevant as between these parties, who are third parties vying for priority ‘to a pool of
meney. This was a declaratory judgment matter brougﬁt by 'Fhe banks, so the reply would
eot logically contain any allegations aimed at the Custom entities.

Furthermore, on February 11, 2011, the Aiken County Court issued a Warr.anti of
Attachment (Money), commanding law enforcement to seize so much ef the arbitration ’
award proceeds to secure so much of the proceeds of the $1 976,548.00 Arbitration
Award as was needed to secure the Custom Employees’ judgment of $275 000.00. (R.
p.489). At the same time, Custom Mechanical, Custom Industrial and all of their then-
members assigned their interests in the arbitration award to the Custom Employees as |
eoliateral for the confession of jAudgment. (R. p.484).

: Respondehts contend that “Appellants cannot maintain an action as a creditor' of
Custom Mechanical under Section 29-7-1‘Q.” (.Resp; Br. p. 34). This contentioh, however,
ignores tﬁat Custom Mechanical sued the CustomvEmployees and impleaded them as
potentiai cfeditors. (R.p.250,911; R. p.251, q13). And als"noted above, Custom .
Mechanical elso gave the Custom Empl'oyeeS'al confeséion of ju&ément and assignment of

claims to the arbitration award.



Union Recovery versus Custom Employee.s‘ Remedies

In describing :[he action brought by the Union, Respbndents mischaracterize the
litigation. (Resp. Br. ’Pp. 15-16). The Union was. pursuing its own rights to payiﬁeﬁt from
" Custom Industrial a‘nd Custom Mechanical by disgorgement of collected union dues,
- healthcare premiums, and pe_nsioﬁ cqntributions. |
Custom lIndustrial and Custom Mechanical withheld the wages from the Custom
' Empioyeeé for paﬂiéipatiqn in the voluntary payroll deduction for Vécation/holiday
savings funds, and these funds were to be paid to the appropriate union so that the union

could write checks to the Custom Employees and their co-workers during the summer and

Christmas h_olidays..(R. p.196, 947, 48; R. p.277, 19 21, 22). Custom Industrial and
CustémMecham'cal withheld these wages but néver paid them to the Uhion. Because the |
Union never received the wages the Unién could not pay them out to the Custom
Employees. Only the Custom Emplo?ees, Who..se wages- hadAbeen wrongfuliy withheld,
.. could assert théi_r_statutory right to recover Wrongfully withheld wages, treble damages
»and attérney’s fees under tﬁe South Carolina Paymenf of Wages Act. The Union couid
not and did not sue fqr recover under that Act. |

The Union accepted $10,000.00 to settle all of its ciaims. None of that money was
ever paid to the Custom Employees. In other words, the Cusfom Employees héve never.
been paid certain wages owed to them for their labor. But those claims were not the same
claims as the qléims the .C‘u_stom Employees had agé.inst C#étom Industriél and Custom
Mechaﬁi?al.‘ . | | |

b3
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Apllaell;ants were seeking the same monies” as the unions. (Resp. Br. pp. 15-16). However,
the parties were not the same, nor were the parties seeking the same remedies. Neither res

Jjudicata nor céllateral estoppel would apply.

Argument Regarding Amalgamation is Preserved
, Respondents assert that ahy argumenf regarding amalgamation was not p_reserved
because it was ﬁot raised in the Rule 59 motion thé Custom Employees filed. (Resp. Br. '
'Pp. 20-21). Ap}ﬁellaxits dispute this assertion.

In the Motion, Appellants asserted that “Custom Induétrial and Custom .
Mechanical iwi'.[hheld said wages and never paid them to the union.” (R. p.417, .ﬂ 8).
Aﬁpéllants also poinfed out fhat both Custom}Industriz-il and _Custom Mechanical §vere
_defendants in the suit involving the Paynient of Wages claims, and that both admitted
. they had wrongfully withheld the wages. (/d.). Both ¢ntiti¢s confessed the judgment to the

Appellants. '(R. pp-417-418, 9 8). These assertions sufficiently raise the pbint that there

‘was an amalgamation between the two entities.



CONCLU SION

Reépondents note “it is undisputed that if a lien does not attach under Section 29-
7-10, Presidential and Sécurity Federal have priority over Appéllants to the remaining
proceeds of the Arbitration Award.” (Resp. Br. p. 3). Of course, the contrary would also
be trﬁe — if the lien under Section 29-7-10 applies, then Appellants have priority to those
funds. | |

Once again this matter comes to this-Court under a grant‘of summary judgment
for the Respohdents. If there is a scintilla of evidence supportiﬁg Appellants’ view of the
evidence, then this Court must reversé.

- For the reasons sta‘;ed the Court should reverse the Special Referee’s judgment

and should remand this matter for further proceedings consistent with this Court’s

opinion. -
Respectfully submitted,. - | \
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