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THE STRATE OF SO0UTH CAROLIWA

i Tf(E' SUPREME COPURT
APPEAL FRoM GREENVILLE COuNnTY
COURT 0OF Common PLEARS

Robin 8. S+ilwel(, Circuit Court Judge

Case ! 2Lil-CP-23~-12049

prel/a{t Aol 1PI3 - 0D2E52

CERTIFZCRTE OF SERVICE

Maclon Rivera, 3U08CH « . . « ..« . o e Petitioner

' V.
State _D'F Souwth Cacolina . .. .. . . v e ,_R‘:;/om{m‘.,'
—

T c,crh'ry that I have Secved a Copy of Petition fFoc Writ of Cevrtioracy
by plcc:'u\i a copy 0f Same w Fhe United Stgtes Mall, Fiest class

postage prepaid, addressed as follows:

The Suprecae Couct of South Careling

Dansel E. Shearouse, Cleclke of Court
0.9. Box U330

Cobumbic, S. €. 2920(
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LS5S5ues PRESENTED

i D»A G\PPella+e Counsel's failure to [oe"‘/{'io» this court For
& r‘eMo;hél of ﬂppf,“c‘fc)s FtMa«"h:'.wﬂ lssues baclk +o the

Court of F?ppeals for « ru/(mj on the merits Constitute

ineffective assistance 2f Counsel ?

2. Dici +r:'a.l COunJe“S -Fa:'iurc t+o §€<Zu£$+cr '{"-«e,‘ W|'{'n£Sstl +o
iuask the 4’“(‘,‘('6+Mtn(- be fore the j'ur/ we s Swo:‘;\ in npt

aftec Constitute (neffective ass!stance of Counsel ?

3. Did PcR Juéje. failuce +0 decide was the appel(aft- Ca;nsel

ACF;C«‘;GV\C;P.S or teiel Counsel ?

q. D,A 5’01(’6"140,(- wea $ 5uLJ¢c+c4 +s Prosecutor Misconduct at trial ?.




STHTEMEWT OF THE CHSE

Peti4iovec Marlon Rivera was |'V\J_,'¢fe¢ by the Greenville
County 3row\<1 Jurr at the October 2004 term, for the murder,
Susannah C. Ross, Esquice, repiesented Rivera at trial. |
'Iueljt. C. Vietor Pylec Jr., pres/ded at the Ptf('{-f#ni(".t" teial on
Octo ber 13, 1005, The petitioner was convicted of wurder.
Rivera appealei awd was represeanted by .appafnfyA apypellate
Coumsel Robert Dudek; Esquive. Rppellate Coanmsel belefed
| four \’Ssdf_s: (l){mproper a}im.’ssim 0f W5 stctement o the
Pol.’ce, (1) improper admission of hearsay testimony, (3)
re.-(—’u;i'v\j te allpw oaw un_Se?ueIftrcA witnesses +o testify, and
(.‘4._) Fm’lihj to C,L\Kl’jt, ace/dent awd ihvolunf’av‘y- ""‘""f""\“j'lf"“"

The Court of ﬂppealf reversed awd remanded on based on the

fallure of the court 40 [nstruct +he Jur)« on 4’nvoluh+¢.ry wran s lau—

iju—. ( State v. R.’vu-:a, Op. Wo. 2005-UP-181 (ct. Rpp- 03/‘8’/03),

The Court of ﬁppea/i held #hat “in l/j(\f' of our J/s,oo:;‘h’on

of +he 1S5ue per‘f&(,vlt’“j 10 the 'J'ucljt‘s requ‘m/ tp chrjt the
Jury on :nvoiuwfaa‘/ mauflqzuj‘\fcr, the rtrvm,'v\fhj [sfues on a’o,:eg.l
, Io\ft no* An'sposf'h'VL and n<¢cl not he addressed. sce White s de

v. Cherokee County School Dist. M. One, 31/ 5.C. 32353, 340, 42§

s e.2d §¥6, 8’8‘_’/'-(1‘273) (appt“ﬁfc, court need w+ address
Femaining 1ssues when resolutiom of prioc issue {5 J.":pa}s.’t.'uc).

] i '
As a rcSu/,-f, +he rtMm'm'uj [sswes were not ruled gu by the

Court,




The state apf)éaltxl the Court of Hpr)ca’s declsion. This
Court 3rﬂv\+cc( C,cr#oran’, rc,versfhj the Court of ﬂppe-ﬂlx.

State w. R:vgra' 399 5.¢. 299, 699 S.&.2d I37 Czow). T (ts

review of the case, fhis Court addressed only %Lt Juey
c‘\arjc {SSue . lqung.’nj with the +r.‘c~:l. Coucts C,anclus.'ohb
that tlhece is o evidence (n the record :MJ,'cah'b\j that
RCSPOV\J;&V\* Wwas acf.’nj fn self-defense +this Court held

thet the Rivera wwas wnot wntitled #+ c,‘»ﬁf'jt on fnvoluntary

Mahslaujt\‘(’cr. State v. Reese, 370 s.¢. 31, 3¢, ¢33 $.E.2d 272 9ot
(2004) (‘F:'hif»\j fLAf, ‘w the aAS\:»‘ce. of St/F-Jr.ff.m;(, /an/»\h'uj
and presenting a flrearm Prcc/uales aw juvoluntary MAmr/aujLur
CLarjﬁ). Rivera conviction was velnstated /ihout Laviui the
M{r,’fsvof his Four other aff;cl/a\fe (ssues addressed by any
Couct. Rivera filed an dppL'C(.af'/'ovv for p.os-f. Conviction relief
0w February (22001, The Re:'po»\Jewe- filed (45 return June 2§
200l. J. Falker Wilkes iwas “.Pf’”""‘h"‘l' to represent Rivera i
the PCR actiom. (karew C. Ka{»{jm«, represented the gstate. An
evidentiary l’\tfir;v\j' was held on Hugust LN7,2013, the Honarable
Ro‘:iu B. S+ilvrell Presiil';\7. Ba Order of DIJM:.VS«/ was enteced
o November 7, 2012, Rivera +;Me(y ap/aec./c,cl. Dut to « com-{’/,’c+,
the Office of IhA;j'fm“’ De fense was relieved and T.Falkaer
Wl’(({ts apl:o.'nfcal'aj Counsel +o i’ep\*equd* Rivera (n the f—'.".'u\j

of Lis Pe*HHOn for Wit ofF Cectlovac,.

H




ARGUME VT,

I. Petitionec Received Tneffective RAssistance of Counsel when

His Rppellate Attorney Falled +o Preserve and Pursue Review

of Additional Issce o ﬁppe,al.

II. Petitioner Rececived ZTneffective Ass/stance of Cocasel when
His Telal Attorney Falled +0 Quash the Todlctment before the
Jucy was Siwvorn (n, nof o fter and to S'e,?ue.kf—er the Petitioners

Witnesses awd Falled +0 OLJ'&C"’ to Prosecutor clo::‘nj ﬂrjuﬁthh

IIT The PCA Courts ecced in Ru“nj wes the Hppellate Coun se

i ]
Dx’n(’nu’cnc.:’cs o Trial Counsel

IV. The Soiicitor was Subjec.('cd to Prosecutor Misconduct at +eiel

for l"f\\Propgr CI”’"“} argurieat.

The test for (neffective assistance of Counsel |5 whether Cownsel

Per{:ormance was deficlient owd, i f 5o, whethec deficient pérFarmc.»\<¢

Prejuc“:t.i {'Lr. JL‘Fc\nf\:. S+Ci£l<lﬁhcl V. Wc;s‘.;‘m.j-hv\‘ Y66 W §, ééf’(lﬁg‘();

Butler v. State, 250 5.¢. 441, 33y 5.6.2d4 813 (i485). A eriminal defendant

“S e"\+l’1’ltcl to t‘r‘gecﬁ've 5(55:;{"0‘(&— O‘F CUL(VIff( '{‘LF‘DU.’I\ ng clff?”“"t

process, State v. Theift, 357 S.E.2d 3523 (S.C.l‘?‘iG); Jones v Barnes,
Y63 W. 5 743 (15‘33)- Hs entitled 10 effective assistance of cCounsel
Hnrm.'j‘\ teial process. Sixth (6) Hmenwdment of the . S, Coust.;

and Heticle | sec 4, of the S.C Constitutisam.



Appellate counsel Failure #+o presecve by wnot motion those /ssues
into the Jur/si[gh’au oF'_H\c Supreme’ Court and ask thew

to remand fhe case baclk +o the Court of ﬂppe.a.ls to M_'ak‘c
findlngs and address {ssues oue through four thet the courr
did .no+' address, In assessing a claim of l'V\.C“PPe.c'fn’vc

aS5l's+::»\ce’o-F C_aun)‘e.‘ a‘F ﬂp’ﬂtlldft, Couvr+ts AaFF[y f‘t‘t'

Strilelcland Test +o determine (F V)pf)e”af‘t Counsel was
AQF(‘C;Q.M‘*‘ For Fa.’lfﬂj 40 ralse an |ssuc th-AWL\Cl‘Ltr the
Pe titivncr roes ,prtjucll'¢¢d frow the Pailure Fo ralse +he

issues, Smith v. Robbins, 52§ wu.5.-25%, 1s§, (20 S.CF 246,765,

(45 t.ed.2d 250 (2000): Sputberland v. State, 337 s.c. ¢if, 324

s.ecrd g33 (19949), Additionally, i Ezall v. State, 345 5,¢. 312,

S4s s.e.rd g32 Croor), The South Carolina Supreme Court
found, that the appropriate remedy for [weffect+ive assistince
of prﬁ”cdt Counsel /s a Ne w Trrial b The Pt{-/h'nruu-‘-s Appeal
resulted (w the South Cavoling Court of Appeals, ruling to

! .
Reverse and Rewmand, his conviction? see Statev. Qdvers,

Unpubl-’sLeA Oplniaw 0. 2008-uP- 1§57, Heard March ¢ 200¢
Filed Macelh (% 200%. On Appeal the Petitigner was represented
by Me Robert M. Dudeks, De./-)t((—y Chief Attorney For Capital
Appeals, of +he Sourl Caroling Commission on Tudigent

De fense, The State Filed for Weik of Certioraci to the

[8N

Socth Caroline 5clprcmt,four4—l Reversed” the Court of ﬂppeils

“‘(""‘j' State v. Riverq, OP.".\,"ou No. LL®27, Heard ﬁ-pm’[ g, 2010
file d September 7, 2010,



PﬁH‘HO\aer‘S loe'{"’*”"“ for Relmcaﬁ'v\j warzs Jevu'&é on Qctober 7/10101

by the- South Cacoling Supreme Court, ﬂppe/la(—c Counsel /s wnot
50\11’1““\ V. Ro‘ab;’ns,

r&?ui'r‘cl t0 raise every wnon- frivoius claim,
Supra. but ‘nstead may select awrong thewm [ ordec +o mMaximize
the (Ckef‘r\ooé"oﬁ- a favovable outecome. Peti+lonects ‘\Pf’e“l' became
Prnal® the date his petition for reheaving to the Sowuth
Caroling Sapremﬁ Court, was denied on Qctober 7 LO0to,
HDL\/t_vcr, Pe ti4ipner f)ppe”cn“c Counsel was [neffPective when
he falled +o spot a pre.(jurl(c«'«.l (ssue, that denied Petitioner
due IOroc.es'S o f law. Both the Solicior, /w the Clos«'v\j
Rrjthuf and the Twal 'JuAj&, fn the ct\érjf; to Malice awd
178 D{qé‘y Weapon aw '/wtp“cah’am of Malice avises.
The (wstruection 15 Con pus/nj and /)r'cJ'acl/c/'u/ where evidence
s prestv\f-ti +hat would reiucc‘ M/-h’jaft, excuse, or J’usﬁ’ﬁy

the homic/de. A d‘ur/ CLo\r‘gt (S wno Place for louv-loa”sa{’uf

ambp’c‘u”y- See Skate v. Hoplsing, (3 5.¢. %7, 15 5.8 359 (isqa),

Quoting from the South Carolina Suprewve Couct's new preced —

et \"“ll"hj 'w State v, Belcbher, Opil‘nc'o_n No, L6729, Heard May Ly,
200G~ 0e+. 12, 1004 ! Ge—"‘&"“(l/ @ Pdr‘f'[ musi wmale a Confcmforaneou
O‘)Jec.i—{ou 49 [nproper atguments or the D’bJacf{Oh {5 waived. Howevee, our
Supreme Court has held that "even 1 4he q‘)j’gg\"-_e of a Cowtemporneoans
oLjecHou, a wnew Heial wmotion slould be 5rav~+e4 {in mr\jrm\f Crses

where & Viclcks, [nplammqi“ory qrjumf.v-i— results ‘n clear fk?,J'uJa‘c,t,

Toyota of Florence v, Lywch, 314 5.¢.-365 373, 523 6524 (57, 189 (1974).




nn pe,f't'i'l'ov\tr Must "N‘ovt 67?‘\ awn r:..!)u:e OF clfSCrtft'ou mué

tesulting PreJ'uA.'c,e_ t0 warrawt rteversal, Statc v. Sievca,

337 5.c. 365, 373 w42 5614 197,194 (et Rpp. i999). Ty tle case

Statfe . Bé[c.‘fttrl 5(-('0!’9&\ ‘f’L\e Souf(n Caroliva Sufortw\ﬁ Court+

l’u“hj is effective [n this case, awd for all cases whick
ave [)cv\A{«j on direct review or not yet Final where the
15sue s Pl’tSawch and P"CSthtA_- Petitioners case was

Fta\c“v\j on direct a?Ft::(, and did not become final watll

one (1) year aftee the rulc'hj fn State v. Btlc,lncf; S'Qpra F)H,cllqtg

COuV\Se‘ (\qi awn ol)lt'jc‘.f}ah fg I(mo'w arr 3‘\0\«‘:‘ l\&vt kvxowo\

that Petitionec's case appl(eé undee Griffith v. Kentucly 4yrau.s,
314,325 (1487) CkolJ[“j that's new rule for the condact 9f Criminal
frosecutivns (5 to be a:f;fl":.J vetroactively +9 all cases... pending
on direct review oF not yet ‘F('V\c‘l>' See Volume 11, trial trahscr.‘pf
fo543, [-.'v\u 13-23, p. 544 liwe |, “Clor the Solicitor's ,'.mpra,,;.— closing
ﬁriub‘tth{')u and Volurme I, tricl transeript p. 546, Lines 17-25, p. 547

Lines 1-8, (" foc the erromess jury chaege, by the Court").



(1) On Qctoher 10,2005, aftec tle Jurr hed been swon fn il counsel
pmade a Motiow 40 Quashk the Indictment. The motion was made in
refecence 4o the 90 days reclu:’rtmgnf under Rule 3'(.c.') Zouth
Cﬂaro‘ina\ Rule of Celminal Procedure; and defects [ the
‘Loiy of the fadictment. Tricl Covnse]l Motionm +o Quesh +he
Iv\c(“‘c,"fmv.n'f- afFrec the Jury had btu‘ Tworn (. Cltarly
violated +he statutory requirevents of South Carcoling
Code Anw. j7-19-50 (1003)(“ Every Oi)jf.C‘Hon to any t’v\A{c.chnf
for mﬂy' defect an\rthf on the Face there of shall be
taben by demurren or o motion 1o quash such fndlctment
be fore the jury shall be Sworn and net aF+uw:.rJ.<"). The
South Caro(§hq Supreme Court, had ruled months prioc to

Pe,h’h’ov\er"s tria /, in State u. Centry, 363 S.¢C. 93, G0 5.€.2d 194 Clo'or).

Teial counsel's Untimely Motion to Quash the 4'k<li>£fmth1, waAs
both deflcrent and pre3u<\1¢:al towerd the Petitionce. Whereas
the /ndictment (ssue PreSerVel 'For'appeaf, :\Q& denied him a
Jue process v,"ol?c“au thet could have vacated his Sewtence and
Co»\vfc’h'okov\ divect q”)ca.‘. (Sc,c Volume 1, trial f—ransc-ripf' P22,
Line 10-14; and p- 23, Line 7-15). l

C’).) Teial Counsel's Mo+lom o Suiuc'si’e_r the Wn'fhc_ss'¢:'- gave the
state an undue C\AVGV\“'(\hJi. aja"v\sf‘ the Petitisner. H({—L\pujL‘,
Mr. Carlos Freemanm, was czua/{f.'g(\ by "Lt__ couct as +he defense
Iv\+t(‘f)rt+t_€‘ 'f’Lrougkt)u{ the wntive tlal. Mr Freemants name
amo-enrcé 6s o witness For the defense and his testimony was

Very \/l’f-q( m\§ ts5€m+/c\[‘



In rejarAS to sLow{»\j the jury numerous inconsistencies in the
State evidewce and witness sStatcments. Blso would have txpased
e ‘Ff\c+|' \"‘\Accf the s+ate withheld tvfécg\u; in \ﬂ'alah’o.« qF Rule
S, South Caroling Rules of Criminal ProggJurt. The Modiow +o
Sequester the witnesses was Tl Conceived; not very well ku}k
out; or consented to by H_w Pe+4’+/c§~.nr. Meithee was i+ 4 3+rnt3.’c
or ‘}'%.C,{'('Ca( tricl couct Sirategy, because [+ undermined Petitionec's

AZ‘FtV\SC- 'Set Curl‘;t\" AV N UU\("":A S+G+C5' |ED F. SL(PP 2A ,Sﬁ’ Iéé ( D-Mﬁ“.?ﬂl?),

Teia| Counsel Motipin o Se:iuts'l'cr the Witness, caused the Petitipmec
to Sufllcer tncffective assistance oFf Counsel becauft the Mmotion
ltpr.'vzc\ him 2w E‘/‘L." Withess who was ot the Scene, on July 18,
200U The festimony of Ms Yamileth Corrt\lc_s, was wot allow
becauyc she entered the Courtroom unaware of the Motissm to
Seyues{»t( the Ui%mcssts. Teial Counsel (A:A wot inform her o € the
MM,’;M),, did wet even Known who she wa-s‘ or had lnteeview her as
& JQ‘FCV\S( withess. ( Ple;.51 see Volume IT, trial transcvipt P4, Line
[7-210; aul P Wy Linwe - ’b‘). The failuce #o :h’J".Cc‘\Jitk/ or fnvestigate « very
vitel defense witness before tle Aey of ‘i’t‘_«'a', Constitufe Coumsel's
Per-Foch\th ~ s l)c-'kﬁ Constifutionally Ae{:icu"cw_(' Awd w;:S very

prejui.'c.';l. Sce Belton v. Cocleell, 294 F.34 730, 234 (5% < '2.901))'

Ainsiworth v. Wood ford, 26% F.34 3‘19 (Q“‘ civ, 7.00‘),’ RIID-S'V. Rocka, 249

F. ?é 7496 (‘i”\c,'r. 1001); Hgk/e.vef, the Mokien to séc(uts#-cf ¢ he U(h\g;:cst.
Y?At/c the State an undue advantsage agninst him, a5 teial Counse

was I prcparcé M\A ‘FK:ICA t9 properly ;U\Vti{‘;jﬂ\('t.

0



Petltionec assects thet he suffeced ITneffective Hssistamece of Counsel,
When #rlal counsel failed 4o Uol}‘j'cc.t‘ to the Prosecatian's clo;fuj tsrjamc.d's

to the jucy. Bs well as trial J'que‘s trroneax s jury c(\.«.rj(_,

J
Trial Cbunre( My Lt 'foamz( JeFt'(‘,.'thi- foc ‘Fm’ifnj +o OLJ ecé to trial
Coart ecror, This ;’nc[a;‘ef, ‘.vy the prosecefipn the MA’\c'nj of :’mpropar

arguments, Matthew v, State, 2001 WL IYF799] (s.c. Sup. ¢, decided

June [7 1001). cwd erroneous jury ‘nstruections, Plyce v. State, 30¢
sc. uog, arv 5.E.1d 927 (1992) (covnsel deficient For failing o
O.bjad'f to [mproper C‘\Rr‘jt. on malice, which improperly shifered
burden of Proa‘F from the State +o Jefcnéﬁnf). see Sand strom y,
Montana, 442 U.S. 510, 324 (I"i?ﬁ), Cl\olc(fv\j that bucnden SL:’#Hv\j
frc_\‘ump*f.'ovxs or conclusive prcSamIoﬁous Jc_Fr.'evt « de Fendant o F
the “due process of law” and ave #here fove uMcons-f:+u+:'9v\a();
Myllanse v. Wilbeo 420 U5 G54, 703-0Y Cia73), ( Lp/J/nj that the
x‘Jug process clause” focbids a State Ffoom p[qc.'u\j the burden
on the accused o peoove his actions redued +the crime Ffrom
Murdec +o M«ns/aujl\iu-”). A Soliecl#or's clui»\j qr]“"‘“f mest ot
apper-l to t+he Perfona( bivnses of +he jurers wor be calculated
+o ccouse the juror’s fnsf:'oz-r o prleuJicts, and Tts Content
showld s#+sy within the record and veasounchic /nferences +0i+.

Humpheles v. Statc, 33( S.¢. 362,373, 570 5E.24 14y, 1¢6 (2002) Tw

rc.ufewf'hj « solictor's c/osfnj argument, the covct determine
W\\{,'f‘t\g( (’Lt Cormuments SO fn‘Fecng +he f'(‘fa( b-/l“"‘n umfa.'rher;
as to make the rexu/h'mj Conviction a denifal of due process,

Stabe woCaldwell, 200 5C. 484, Fo4, 355 s.€.2d b, 922 (19¢0)




Petitioner was 'Subju,ﬂé fo Peosecutor Misconduct at Feie [ that
viele4e d kis Due Process R.’ij; undec the Fourteenth (/t-() HBmendmenr

of #He Unted States Constitution, awd Article [, sec. 2, of +he

Seuth Carolina Constitution. Whenthe prosecutors closing Argument
“‘f‘\g(v Molice caw be :'Mpl/(A by the wse of « Jem”y weapon
violaeted the United States Vsaprt"'\t Court's Tuling “which  states
+hat Dut Proccss Clause of +he fourteenth (l‘lfk) Hmetadrment ;s
violated when a jucr charge creates & V‘lnv;clafon‘ peesamptions

‘;ac‘ ,'mferMA’.ff.'Lly SLI'{""S f'Lt l)ul"cl(h OF Prgc'{-, +o ‘ft\t J.tvjct‘;,‘((,-\“{_

[t
Sandstror v. Montana, 442 W.5. Si0, 524 (1474) (t,o/cl:hj thet burden

5“‘)["”""} prt:unp«l»,‘ah, or Conclusive PrtSUMpfiov‘: Jtpr/va a« de Fendaut

O'F +Lt- JUt prDCCSS O‘F /qwﬂ and arc {here ﬁort ancon:#iﬂ;{-/ona();

also Mallancy v. Wilbuv, 42l W.5. &84, 703-0¢ (1;7;)(“14&7 that the
“Dut Process Clause” forbids « State from f/c‘-c:'uj the burden on the
accused +o prove his actions reduced 1he crime fron “I"lurcfe_r 40
quslaajl\fcr"). The Socth Cavolina Supreme Couct... addvessed the
D({Q Process Clause and wuwnconstitutional C‘r«rji on Mali’¢e._f’/gcrv-
Sfate, 394 5.c. 408, 14 s.c.2d v17 (r4d2) (Zmproper charge on malice,
which ‘mpropecly shifted burdew of proof JForr-l the State #5 de feu-
Jam), The Prosecutor /s 3a.'/~fy of misconduct, by vou.:t'.}.,.j for the
Cre&:’i;;’/.’fy of a witness, a5 was done Ja the Petitioner's case.
See Volume LT, teial 'Fre\v\SC.ripf p.530 line s 23-273 pe 531 Vines (-4.

The Uaited States Prol««'ﬁﬁ::‘ the prp;ggunﬁor from vouc.‘u‘nj for w/'hmr;,

G5 was done ia pe_fl'fl")mcr case. United States v. Youo\j‘ 103 s.¢ct. o3y

(1985); also Stste v. Shelen 3¢5 5,824 so05 C2001): cud State v, belly,

s¢p s.£.2d 85/ Cloo:)

12



PCR Court heacd testimony from nppal{ﬁft Counsel and Tric)
Couns‘e, aul S‘\oulA LaJ cl&cf:‘t f"«qf- oht Was ie'pfcfau\c,’es,
The record reflect that Hricl cCounsel was more defleient,

which was (weffective assistanee of C,ouwge.(l and +L;y

ain‘tcA on teecord at the PER that ch)’ wea s c\,c Predent.
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