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STATEMENT OF ISSUE ON APPEAL

Did the trial court err in admitting the 911 tape from the call the victim made
~immediately following the robbery because it was emotionally charged, meant to inflame.
the passions of the jury, and was not needed since it only bolstered the victim’s testimony

which made the 911 call prejudicial?



STATEMENT OF THE CASE

On May 13, 2013, the Alken County Grand Jury 1nd1cted Michael Tyrone Quarles
on the charges of armed robbery and kldnappmg On May 14-15, 2013, Quarles proceeded
to trial before the Honorable Doyet A. Early and a jury. Quarles was represented by Michael
Chesser, and the state was represented by Nicholas R. McCarley and Kevin Malony. The _
jury returned verdlcts of gullty on both charges as 1nd1cted Judge Early sentenced Quarles
to twenty-erght years on each charge with the sentences to run concurrent. R. 190, .11._ 13 -

25. Quarles’ attorney filed a notice of appeal. This appeal follows.



STATEMENT OF FACTS

On February"l9, 2013, Carlos Williams and Jamaques Salley ‘.entered the Quick
Cash in Aiken with a BB gun‘pistol style a‘nd' a taser intending fo rob the store. R. 2VO, L5 -
- 15; R.72‘,_ll': 2-R. 73,~l_l. 24; .‘Penny Guerriari was working in the store at the time, and had .
| :about $450 in cash in the drawer. R. 26, 11. 2~ R. 30, 1. 2. | "
Carlos held the gun"on Penny while Jamadues took: the money“- As’ Carlos ‘was :
: leav1ng ahead of J amaques he heard the taser go off and heard Penny, the Vict1m fall lhen »
Y 'he and Jamaques ran to the car where Appellant Quarles was wartrng R. 94 11 5 R 100,
s o | |
Carlos story was that he Jamaques Salley and: Appellant Quarles planned the

g robbery He and Jamaques approached Quarles a few days before and told him they needed

o hlS help in carrying out this armed robbery Quarles was to enter the Quick Cash ﬁrst and o

check out the place They used a BB gun R 72 1L 1 —R 78 ll 19
 On the mom1ng of the robbery, the three of them went in Carlos car and parked in :

‘ the area of a daycare across the street from the Qu1ck Cash Quarles went to the QUICl( Cashi’_ :' .

- and came back and sald there was one woman work1ng Quarles stayed with the car. R. 83
B 1.2 -R. 94, 11. 25. Quarles was the lookout man. After the robbery, the three of them went to 1
the street where Quarles lrved and divrded the money Quarles got one hundred dollars R |
103, 1L 1- 25. |
| Penny Guerrari’s testimony was that on the morning of the robbery, a man whom-
she later. iden_tiﬁed from a photo lineup as Quarles, came,into the_., store and asked about a~ »

loan. He stayed about four to five minutes and left. She saw two other black males with



black hoodies walking down the street. She became suspicious and called 911 at public
safety. R. 26, 11. 1 - R‘. 35, 11. 25.

T;he two men with the black hoodies returned to the store and proceeded to _cari'y out
the robbery. They held her in the corner beside the file Cai)inet andv made her open the -
drawer and give thein the caoh. She felt tlie taser on her back. 'si1¢ called 911. R. 367,A IL-R. .
37,11 1. o N - |

Appellant Quarlestestiﬁed that he did not know.that Carlos. and Jamaques were
planning to roo the Quick Cash. He owed Jamaques money 50 ‘Jamaqu.es took him to get a
loan so he.couid pay Jamaques. He went into the Quick Cash and obtained the information
about a loan. He retumed to the car where J amaQues and Carlos .were waiting and told them
he did not get the loan because he did not have all of the information he needed. Carlos and
Jamaques left the car. Quaries drove ita ’little'distance and then left and went to his aunt’s

house. He talked to Jamaques later that day whotoid him wnat they had done. He did not

see them until he 'saw.thenion the news later. They did not give him any moneyl.‘ R. 144, 1L o

17-R. 150, 1. 5.

‘Ina pretrialmotion; defense counsel told the court that ne had a motion to suppres-s:‘
the 911 call the victim made irrimediately at“ter the incident based on the fact that the call
was ndore prejudicial than proi)ative pursnant to a Rule 403, SCRE,' an_alysis. R.5, 1. 18— R
7,11 5. a |

- Defense counsel argued that the call was “as ernotional as it can get.” The state was
going to present the victim, Penny Gne_i’giari, to tes:tify: abont this 911 call she inade. She was‘
going to testify to t}ie facts of the.incident so the only reaaon the state wanted to admit the

911 call was for the emotional impact which was “overwhelming.” Counsel continued to



argﬁe that the 911 call was hearsay as it was a prior out of court statement made by this’
witness. R. 8,11. 7—R. 9, 11. 25. |
The judge responded to defense cougsel th;at‘the victim’s testiniopy did not need to
_ be bolstered by thé 911 tape as it was cumulative, bo'lsterir.lg, and highly prgjudicial due to -
tﬁe emotional effect. R. 10,11. 1-20. ~ ) L | |
The state a.rgued. that fhe 911 tape wag,extrehiely fﬁrobative because she wés tﬁlking
-about what happened secbnds aﬁer this:evént occuﬁed. The state argued'that it was an’
excited utterance which prevented it from being heérsay. The victirﬁ was not going to testify
as to anything said on thé 911 tape so it would not be cumulative. The judge said he still had
to conduct a 403 analysié as to whether it was more préjudicial than probative. Thestaté -
'admitt_ed that tile j.udg-e woﬁld hear screaming énd shéuting on the 91-1 tape. The judge t(-)-ld .
the state nbt to mention tHe 911 call until h'e.rulel(i. The jﬁdég said they could do a proffér :
during the trial. R. 10,11, 18-R. 19,112, | |
Durihg thé testimony of the ;/i%:tim,.'Pcnﬁy Gﬁerriari, when she éaid she calléd 911
immediatelsl after the robbery, the state said_&xey may néed to brbffer testimony. Defénse-
counsel bbjected on the grounds préviously stated. The judge said they discussed i;[ pfefrial, :
and he was goiﬁg to allow it. He said he Had'made a ruliné which he would put on the record |
outside the pféseflce of thé jury. Tﬁe | judge tdld defen;e cou:nsel' he was profected oﬁ all of
his arguments. R. 38, 1. 1 - 21.
Later during the trial, the judge entered on the fécord his ruling. on thé adnﬁissibility
of the 911 tape. His ruling wés ‘th’a't basec_lon the totality :o:f the circumstances, he found.the

911 tape more probative than prejudicial. R. 70, 11. 1 — 25.



ARGUMENT

* The trial court erred in admitting the 911 tape from the call the victim made immediately

following the robbery because’it was emotionally charged, meant .to inflame the passions of the

. jury, and was not needed since it only bolstered the victim’s testimony which made the 911 call

.+ prejudicial.
Rule 403, SCRE, provides that although- relevant; eyidenc_e may be excluded if its probative .

= value is substantially outweighed by the danger of unfair prejudice.~ State v. Martin‘ '4;03 S.C. 19 N

742 SE2d 42 (Ct. App 2013) For purposes of deterrnlnrng whether challenged evrdence is unduly L

prejud1c1al preJudrce that is unfarr is d1st1ngu1shed from the legitimate 1mpact all ev1dence has on
: the outcome of a case; unfa1r prejudrce does not mean the damage toa defendant S case that :results-
;,from‘the, legiti‘mate: prbbative force of the Vevidence, but rather refers _t(.)'_ey'idencle which-' tends to R
"'suggest a decision on"an irnproper basis. State V'.'Le_e; 399 S.C.“5_2;l,- 732 SE2d225 (Ct App

,2012). ;

All eV1dence is meant to be preJudrcral 1t is only unfarr preJudrce whrch must be scrut1nrzed ‘

N under the rule requmng the balancmg of probatlve value agarnst prejudrcral effect Id. ln State V. -

. "Lee Id. the Court of Appeals reversed the case due to the erroneous admrssron of unduly prejudrcral .‘ i
photographs in the prosecutron for multlple offenses 1nvolv1ng a chrld which the court sa1d was not
harmless beyond a reasonable doubt The Court cited State V. Torres 390 S C 618 703 S.E. 2d 226 ,
‘ (2010) for the rule that photographs calculated to arouse the sympathy or prejudlce of the jury
should be excluded if they are not necessary to substantrate materral facts or condrtrons . |

- Bolstering, accordmg to Black’s Law Drctronary, 120 (Abrrdged erth Ed1t1on 1991) occurs

in evidence law when one item of ev1dence is 1mproperly used by a party to add credence or weight

' to some earlier un-rmpeached,prece of evidence offered by the same party.



In State v. Shuler, 353 S.C. 176, 577 S.E.2d 438 (2002), the Supreme Court held that the

tape recording of the murderkvictim’s 911 call, revealing the victim’s physical pain and 'auffering _
after being shot by the défendant, was relevant and p?opc;rly adm&tted in tha sentencing, phase of
this murder prasecation‘to prove the aggravating circL_lms'tance of phySical toﬁure.

V‘ Quarles’ a‘ase‘ is distiﬁguished Eécause the admiyssion‘ of evidence is broader» in | the
sentencihg phaée; and the Victilﬁ iﬁ Quaries’ caaé téstiﬁed as to her own 911 call. The 911 call was
not needed to .subsfahtiate any faat or condition. The victim testified as toA the facts as did the co-
Adefendant, Carlos. No one contested‘ the clerk being robbed. The only reason for the 911 tape was
to inflame the emotions of the jury to show the victim’s fear. '

In his closing argument, the solicitor told thel jury‘thati théy woula haVé the 911 call_ toﬂl _
' raview. The solicitor argued that the “Qné in the store” was “terrified, absolutely terrified.” R. 167, }
II. 1 —20. The tﬁal court’s Rule 403 analysis. was not'adequately put on the reqord; and it was

~ clearly. erroneous.



CONCLUSION
"Basec{ on the'abc;ve, ‘Appellan‘t"s conviétioné and sentences. should 'be“r'evversed,' and ..

the case remanded for a new trial.

Respectfully 'su.bmittied2 -

LaNelle Cantey DuRant
Appellate Defender -
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