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STATEMENT OF ISSUE ON APPEAL

Whether the court erred by allowi.ng the in-court identifications of appellant where
the photographic array impermissibly highlighted appellant’s photograph and the patently
P .
suggestive line-ups presented a legally unacceptable likelihood of misidentification under

~ Neil v. Biggers?



STATEMENT OF THE CASE

Appellant was indicted by the Spartanburg Grand Jury for the offense of murder. R.
p- 317. His case was called for trial on December 10, 2012 before the Honorable J. Derham
" Cole, and a jury. Matthew Shealy representéd éppellant. Défrick Bulsa was thé solicifor. R.
‘p. 1.~ | | |
: OnDecember 12, 2012 the j‘ury fdund appellant guilty of murder. R p. 307, 11. 7-9. ,
Judge Cole sentenced appellant to-life imprisonment. R. p. 309, 11. 20-24.

This appeal follows.



ARGUMENT

The court erred by allowing the in-court identifications of appellant where the

photographic array impermissibly highlighted appellant’s photo,ciraph and the patently

suggestive line-ups presented a legally unacceptable likelihood of misidentification under

- Neil v._ Biggers.

Iﬁtroduction
The shooting in this case oceurred on July 25, 2011 at about 5:00 in the morning

while people sat outside Anthony Copeland’s duplex and continued drinking. R. p. 3, 11. 22-

24. Pﬁor to trial a Neil v. Biggers , 409 US 188 ((19'72), identification hearing was held. R.
p.2,1.10-3,L6. |
As will ’been seen infra two eyewitnesses, Anthony Copeland and Cryétal Ross,
identified appellant from a photo array which highlighted -- indeed spotlighted -- appellant’é '
féce. Appellant submitted at triai this‘ led to a very substantial likelihood of irreparable
misidentification. The third eyewitness, Brittany Robinson, was unable to identify anyone
from the 1ine-up. R. p. 314 (line-up reports).. '
| At 4trial, Investigator' Russell Porter admitted that a fourth potential eyewitness,
James Worthy, was “very intoxicated and:basically refused to — refused to come, be
transported to cify hall.” R.p. 167,‘11. 14;19.
Relevant facts
Porter was the lead investigator in the murder ‘;hat occurred on July 25, 2011 on
‘N(.)rris Street in Spartanburg. R. p. 3,1.16 - 4, 1. 2. Eyewitnesses Anthony Copeland, VCrystal

Ross, and Brittany Robinson were brought to city hall to be interviewed by Porter after the



shooting R. p. 4, 1l. 6-15. The eyewitnesses only knew the alleged shooter by the name of
“Slow.” R. p. 13, 11. 20-25.

Porter testified he knew two people who went by the nickname of “Slow.” One
lived on the north side and the other was on the south side of town. R. p. 5, 1l. 1-5. Porter
identiﬁ-ed state’s exhibit #1 the photo array he put together. R. p. 5, L. 18-22. He idéntiﬁec_l
appellaﬁt as number five in the photo array. See State’s Exhibit #1 on file with this Court. R.
p.5,1.23-6,L1. |

The record. shows that‘Copeland, Roés, énd Robinson looked at the line-upg one
after another although Porter said they were showﬁ the line-ups separately. Porter at first
clairﬁed he had an “independent administratér” show them the lineups. Porter then said he
-personally showed the lin\eups to Ross, Copelapd and Robinson. R. p. 6, 11. 2-14. Porter said
that Investigator Neison performed a separate identification procedure with each of the thiee |
eyewitnesses. It is difficult to ascertain what utility ‘;hat second identiﬁcéﬁon procedure
could have after thé first lihe-up with appellant’s highlighted :photbgraph in it had been
. shown. R.p.6,1.20-8,1. 7. |

Copeland and Ross ide'ntiﬁed‘ appellant from the photc; array as the shootef, but
Robinson was not able to make an identification. R. p. 8, 1l. 8-22. The supplemental
eyewitness lineup réport showed‘that Cryétal Ross made an identiﬁcatioh at 7:25 am. R.p.
315. Brittany Robinson was unable to make an identification at 7:36 am. R. p. 316.
Anthony Copeland identified appellant at 7:49 a.m. as photograph #5 in the photographic
afray. R. p. 314. It is apparent from the photo arrays on file with this Court that
appellant’s photograph was véry much highlighted, and it immediately attracts ‘the

attention of the viewer.



Investigator Louis Nelson testified he met with Anthony Copeland around 7:00
a.m., fo]lowed by Brittany Robinson, and concluding with Crystal Ross. R. p. 22, 1. 5 -
23, 1. 5. Nelson said that Copeland was the most decisive person in selecting appellant’s
_ photograph. R. p. 26, 1. 2-7.  Again, Robinson was not able to identify anyone.
Robinson told Porter: “I cannot identify him.” R. p. 316 (eyewitness supplemental
support). R. p. 26, 1L, 2-25.

After the testimony of Po.rter‘ and Nelson at the in camera hearing, defense
counsel She;lly argued the identification procedure was suggestive: “Mr. Letmon’s
picture basically has it spotlighted compared fo the others.” Defense counsel argued this
was an improper lineup, and he also argued the state had failed to follow its own
-identification procedure. R. p. 39,1. 1 - 40, 1. 17.

| The solicitor stated: “I believe the standard is whéther there’s any suggestivenéss
in the lineups to render a miSidentiﬁéation of the subject in question.” The solicitor

bkl

asserted: “We don’t feel there is any suggestiveness.” He said that the witnesses knew

bh

the man involved asv “Slow, ‘and the officers were trying to put a photograph- the
witnesses could identify with the name. R.p. 40, 1. 19; Supp. R.p. 1, 1. 1-5.

The judge denied the motion, ruling: “I find there is no unduly suggestive
procedure used and that the procedure that was used is not in any conducive towards an
irreparable misidentification of the défendant by the witness picking out a photograph.”
" R.p.40,1.8; Supp.R.p. 1,1. 18.

Trial evidence |

Anthony Copeland was living in a duplex off Highland Avenue in Spartanburg.

The decedent, Cedric Moss, came around his neighborhood “all the time.” R. p. 48, 1. 19 -



49, 1. 2. Copeland lived by himself but Crystal Ross, Brittany Robinéon and “my cousin
Jessie” were all present in his front yard at the time the deceden‘[~ was shot. R. p. 49, 11. 6-
25. Copeland testified ;chat at about 5:00 a.m. they were drinking and “having a good time
out there.” R. p. 50, 1L 5-25 . Copéland estimated they started partying together arouﬁd
11:00 the prior night and the drihking continued. R. p.50,1.25-51,1. 14.

Copeland said: he knew the decedent “off and on.” Copeland maintained that the
night before thé early moming shooting was the ﬁrét time appellant had ever been to his
: “duplex. Copelan(i said he did not invite appellant to drink with them but “I just let him -
stay.” R. p. 52, 11. 1-17.

Copeland said at some point appellant left in a car with his brother-in—law,
Antonio Bogan. R. p. 53, 1l. 8-25. Bogan was ariving the car.

. Copeland maintained the car drove back by the duplex “V\;hen he pulled up, he
pulled up by my mailbox. He got by my tree and he just let a coﬁple of shots off.” R. p.
54,11. 6-11; R. p. 55, 1l. 2-5. Copeland sai£1 he was five to ten fe.et away from the shooter~
at the time. R.p. 55, 11 4-12.

‘Copeland admitted to drinking two to thrge bottles of vodka that evening bﬁt he
claimed he was not intoxicated. R. p. 57, 1. 22 - 58, 1. 6. When Copeland went to make an
~ in-court identiﬁcatibn of appellantrdefense counsel repeated his objection. R. p. 64, 1. 13 -
65,'1. 3. o
The state next called Brittany Robinson as a witness. Robinson told the solicitor, .
as seen above, that she had been unable to identify the shooter. She now claimed:“‘I was
in shock.” R. p. 93, 1. 14-19; R. p. 96, 11. 9-13. Robinson maintained at trial that appellant

drove up in a car near Copeland’s front car and walked toward the decedent saying:



;‘N_s don’t fight no more. They shoot.” R. p. 91, 1. 19 - 92, 1. 21. Robinson testified |
that appellant then started shooting. R. p. 92, 11. 20-24. Robinéon testified that despite her
inability to identify appellant as the shooter after the shooting that she was now sure — at
the time of his trial — that he was the shooter. R. p. 100, 1. 22 - 101, . 8.
| Crystal Ross also described the shooting to the jury. When she went to make an

in-court identification, defense counsel renewed his previous objection. R. p. 105, 1. 10 —
107, 1. 18.

Jessie Worthy was incarcerateci at the time of the trial. He admitted he was drunk
when herarriye'd at Copéland’s house at about 1:30 ér 2:00 in th¢ mdming.‘ R. p. 132, H.
1-19. Worthy testiﬁed; “I was so full of alcohol.” His testimony was extremely strange,
and he claimed when he saW appellant that early morning: “I passed out for a second or A
two and then when I — woke I seen a streak of fire.” R. p. 127, 11 4-21.

Worthy testiﬁéd: “I guess he did whatever he did or whatever he supposed to did,
ér whatever y’all saying he did. I don’t know. I wés —like 1 say he came in the yéra .
| [ seen fire . . .that’s all I rem-embér seeing . . .seeing thé car pull off going down the
street.” Worthy admitted at one point that he did not see what actually occurred. He did
remerhber, he claiméd, seeing the deceden‘-[ laying in the yard. R. p.' 129,1. 1 - 130, 1. 2.
Worthy at another point maintained that he did remember seeing appellant get out of the
car just before the decedent was shot. R. p. 131, 11. 5-9.

Worthy édmitted he had been drinking heavily and smoking marijuana. R. p. 133,
1. 4 - 134, 1. 1. Worthy aclgnoyvledged he was in prison for trafficking crack cocaine at the
time of appellgnt’s trial but he denied he. hoped to get some consideration for his

testimony R. p. 140, 1. 21 - 142, 1. 6.



Discussion

The photographic lineups are on file with this Court. It is clear that appellant’s
photograph stands out from the others becéuse, as trial counsel argued, his photograph
was “spotlighted.” The red herring that Investigator Porter located a photogfaph of
appellant based on his nickname of “Slow” does not add anything to the analysis of this
issue. The police very often are including the known suspect’s photograph in the -
photographic line-up based on a nickname or other such information that leads them to
believe they may know of the suspect.

The question still remains: Was the known suspect’s pho:tograph placed in the
line-up in a highly suggestive manner? Here it clearly was.

“The United States Supreme Court has deveioped a two-pronged inquiry to

determine the admissibility of an out-of-court identification.” State v. Moore, 343 S.C. .

282, 287, 540 S.E.2d 445, 447 (2000). In Neil v. Biggers, 400 U.S. 188, 198-99 (1972),

the Court held that a trial court must first determine whether the identification process
was unduly suggestive. Second, the Court must decide whether the out-of-court
identification was nevertheless so reliable that no substantial likelihood of

misidentification existed. See, also, Foster v. California, 394 U.S. 440, 442 (1969);

Simmons v. United States, 390 U.S. 377, 390 (1968).
The inquiry must focus on whether, under the totality of the circumstances, there

was a substantial likelihood of the irreparable misidentification. See, State v. Turner, 373

S.C. 121, 127, 644 S.E.2d 693, 696 (2007). An in-court identification of an accused is
inadmissible if it resulted from a suggestive out-of-court identification procedure which

creates a substantial likelihood of irreparable misidentification. State v. Tisdale, 338 S.C.

10



607, 611, 527 S.E.2d 389, 392 (Ct. App. 2000). Reliability is the “linchpin” of the

determination of whether a witness’s identification is admissible. State v. Patterson, 337

S.C. 215, 229, 522 S.E.2d 845, 852 (Ct.App. 1999). If the identification procedure is

suggestive, as here, the state bears the burden of proving the in-court identification was

based on an independent source by clear and convihcing evidence. See State v. Rogers,
262 S.C. 373, 377, 210 S.E.2d 604, 606 (1974). In some cases, an identification is so

unreliable as to be conétitutionally inadmissible as a matter of law. State v. Moore, 343

- S.C. 282,290, 540 S.E.2d 445, 449 (2000).
The photographic array in this case was patenily suggestive bécausé it highlighted

appellant’s face while the other five photographs in the lineup were dark. This case is

distinguishable from State v. Traylor, 360 S.C. 74, 600 S.E.2d 523 (2004) whére the
| Supreme Court found the line-up procedure was suggestive, but ndhétheless afﬁrmed the
- .conviction because it concluded the facts did not rise to -the level of a “subétantial
likelihood of irreparable misidentification.”
The three vicﬁms iﬁ Traylor viewed the assailant from anywhere from ten minutes
down to one rﬂinute. Conversely, Anthony Copeland and Crystal Ross only séw the
assailant as they identified aé “Slow” very briefly. Copeland admitted he had consumed
two or three bottles of vodka ét the time. Ross acknowledged she told police she did not
see the assailant’s “face good.” She then claimed that she closed her eyes when shown a
photograph of appellant and she “said a prayer.” She claimed: “When I opened by eyes [
pointed right at the picture.” R. p. 120,1. 17 - 122, 1. 7.
This is a highly unusual case. Appellant’s photograph in the lineup was patently

suggestive. There can be no serious contention that it was not. There is no evidence in

11



this record that the taint of the unduly suggestive lineup was removed by any

bkl

“independent source. Furthef, the jury could easily have dismissed the “identification”
of Worthy given his incomprehensible testimony, and the fact even Investigator Porter
thought he was so intoxicated he could not be of any assistance. Further, Robinson
admitted she could not identify appellant after the shooting, and her trial ident-iﬁcation
| must have a;pf)eared highly suspect to the jury. The in-court identiﬁcétions of appellant

by Copeland and Ross were tainted by the gross suggéstibility of the photographic line-

up, and appellant’s photograph being spotlighted and they should not have been allowed

under Neil v. Biggers, supra. Appellant should be granted a new trial.

12



CONCLUSION

By reason of the foregoing argument appellant’s conviction should be reversed, and
this case remanded to the Spartanburg County Court of General Sessions for a new trial.

Respectfully submitted,

7 . MA&

Robert M. Dudek
Chief Appellate Defender

ATTORNEY FOR APPELLANT

This 13" day of August, 2014
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