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Attorney At Law
#3 Gamecock Avenue, Suite 303

Charleston, SC 29407
Telephone: (843) 571-3515 Facsimile: (843) 766-5085

November 19, 2013

Mr. Shannon D. McGee, Sr. #147120
Lieber Correctional Institution
Cooper A — Side Rm. #48

P. O. Box 205

Ridgeville, SC 29472

RE: PCR

Dear Mr. McGee:

Thank you for your correspondence. I will point out that you hampered this matter and my
contacting you by your Complaint to Columbia. Now that that has’been resolved we can move
forward. I have scheduled a meeting with you for December 9, 2013. As you well know visiting
at SCDC is not as simple as it is in a County Jail.

As it relates to you “Talking to the Judge” you can say anything you want to the Court.
Please let me briefly recap where we are at the present time.

1.

2.

Your criminal case will not be retried.

This is about effectiveness of Counsel and effectiveness of your defense. That is not
judged on the basis of the Jury Verdict.

The PCR Judge cannot “cut your time.” He can set aside the prior proceeding and order a
new trial.

If the Court decides for you the State will appeal. If the Court decides against you then
we will appeal.

I have spoken to Mr. Axelrod and he will be testifying favorable about aspects of the
procedure in your case.




6. I am not subpoenaing the Trial Judge. He made decisions and I am not agreeing to try to
“put him on the stand” as you have demanded. This might be something you want to take
up with the PCR Judge.

7. You filed a Complaint in Columbia which was an impediment to my having contact with
you.

Mr. McGee we will discuss at length your case on the 9™ and be in Court ten (10) days later but
please understand you need to be mindful of how your conduct affects your situation. Strangling

Solicitors is frowned upon in most of this State. Judges are very patient and will give you all'the

Time you want. On the other hand they do not eXtend Court time for foolishness.
y—

I will see you on the 9™ 1 will give you the benefitef-my advice even if you do not like my
advice even if you do not like my advice and“we will get through this matter.

WLR, JR./bb
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The Supreme Court of South Carolina

OFFICE OF DISCIPLINARY COUNSEL

Lesley M. Coggiola Post Office Box 12159
Disciplinary Counsel Columbia, South Carolina 29211
C. Tex Davis Jr. Telephone: (803) 734-2038
Senior Assistant Disciplinary Counsel Fax: (803) 734-1964

October 23, 2013

PERSONAL AND CONFIDENTIAL

Mr. Shannon D. McGee #147120
Lieber Correctional Institution
Post Office Box 205

Ridgeville, SC 29472

RE: Lawyer: William L. Runyon, Jr., Esquire
Matter Number: 13-DE-L-1448

Dear Mr. McGee:

We have received your complaint against William L. Runyon, Jr., Esquire. We will conduct an
investigation into the matters you have reported. You will not necessarily be contacted prior to a
decision regarding your complaint; therefore, you should submit any additional”information o
documentation to support your allegations at this time. :

The authority of this office and the jurisdiction of the Commission on Lawyer Conduct are limited
to issues of whether a lawyer is subject to discipline pursuant to the Rules for Lawyer Disciplinary.
Enforcement, Rule 413, SCACR. Where misconduct is found, sanctions may be imposed ranging from
a confidential letter of caution or admonition, public reprimand, suspension, or disbarment.  If our
investigation does not reveal evidence of lawyer misconduct, your complaint will be dismissed.

~ We take this opportunity to advise you of the limited role of this office and the Commission so
that you will be aware that we cannot provide you with assistance or advice. You should promptly seek
assistance or advice that you might need from legal counsel or other sources. If you do not have an
attorney and believe that you need one, you should contact the South Carolina Bar Lawyer Referral
Service at 1(800) 868-2284.

You will be notified of the final disposition of your cdmpléint. It is often many months after
receipt of a complaint before a final decision is made. Feel free to contact me if you have any
guestions or concerns. :

Sinc

: C. Tex Davis Jf.
CTDl/clg



December 28, 2011

Shannon McGee SCDC # 147120
Lieber Correctional Institution
136 Wilborn Avenue

Ridgeville, SC 29472

RE: PCR
Dear Shannon;

Enclosed you will find the affidavit of Mike Jones. I met with Mr.
isnes today and o helisve ke will be helnful o vanr case. Additionally he

promised to testity when your case goes to trial.

After looking through Aaron Kinloch’s warrants and arrest
information, I see that on August 1, 2006 _he was served a warrant for
receiving stolen goods and/or burglary 1®.  He thereafter wrote Bo Bryan
the letter on August 4, 2006. Mr. Kinloch testified against you on
September 19, 2006, and thereafter pled guilty to receiving stolen goods on
September 21, 2006. I now feel confortable with the timeline regarding Mr.
Kinloch.

I'will continue to work on your PCR and keep you updated. [ wish
you a Happy New year and will be in touch soon.

With kind regards and best wishes,

V<-ry/truly yours,

BriL Lecat Grour LLC

'BELL
LEGAL
GRoupP

A Leading National Civil Litigation Fi

232 King Street
Georgetown. $C 29440
PH 843-546-2405
FAX 343-546-9604

434 C Narth Guignard Drive
Post Otfice Bax.460
Sumter, SC 25151
PH 803-773-6531
faX B03-772-3693

www.BelilegatGroup.com




o5
3\
7
Ped

#3 Gamecock Avenue
Suite 303

Charleston, South Carolina 29407
Telephone: (843) 571-3515
Facsimile: (843) 766-5085

William L. Runyon, Jr.
Attorney At Law

February 4, 2014

Mr. Shannon McGee, Sr. #147120
L.C.I. Cooper A Side Room # 48
P.O. Box 205

Ridgeville, SC 29472

In Re: Notice of Appeal

Dear Mr. McGee:

Please find enclosed copy of Notice of Intent to Appeal in your case.
Thanking you, I remain




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OG CHARLESTON ) FIFTEENTH JUDICIAL CIRCUIT
Case No. 2011-CP-22--0195

SHANNON D. McGEE, #147120,
Applicant,

Vs. NOTICE OF INTENT TO APPEAL

STATE OF SOUTH CAROLINA,

RESPONDENT.

(NEPRENVREN A ANE A

TO THE Honorable Attorney General of the Sovereign State of South Carolina:

Please take Notice that the Applicant above named does hereby serve Notice of his Intention to Appeal
the Decision of the Honorable Steven H. John signed January 23, 2014 denying him relief in the above-
referenced matter which decision was received by Counsel for the Applicant on the 4™ day of February,
2014 and the undersigned does hereby certify that the applicants Appeal has a meritorious issue for the

Courts consideration.

Respectfully, Submitted,

ne

William L. Run‘yog,J'l./ /
#3 Gamecock Avenue, Suite 303
Charleston, SC 29407

(843) 571-3515

(843) 766-5085 FAX
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\TE ) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN ) FIFTEENTH JUDICIAL CIRCUIT
)
Shanrion D. McGee, # 147120, ) Case No. 2011-CP-22-0195
)
Applicant, )
) 2
v. ) ORDER OF DISMISSAL. . &
| ) nE =
State of South Carolina, ) AZ
) &ST Y
Respondent. ; _ 8;:_ i:%
e
42[1._‘ AN

S°A L.IODQ,-NH\DH‘JHOL]E&

This matter comes before the Court by way of an Application for Post-Conviction }%glié.

™

(PCR) filed February 14, 2011. Respondent made its Return on or about March 18, 2011. ’fhe
Thisis Sundoy

Court convened an evidentiary hearing into the matter on December 15, 2013, at the Georgetown

~ County Courthouse. Applicant was present at the hearing and represented by William L.
~ Runyon, Jr., Esquire. Joshua L. Thomas, Esquire, of the South Carolina Attorney General’s
Office, represented Respondent.

Applicant testified on his own behalf at the PCR hearing. Mr. Mike Jones also testified
on Applicant’s behalf. Applicant’s plea counsel, Stuart M. Axelrod, Esquire, testified. The
Court had before it a copy of the plea transcript, the records of the Horry County Clerk of Court,
Applicant’s records from the South Carolina Department of Corrections, the application for post-
conviction relief, the return, the appellate records, and the exhibits introduced at the hearing,

The Court finds as follows:

I. PROCEDURAL HISTORY

Applicant is presently confined in the South Carolina Department of Corrections pursuant

to orders of commitment from the Georgetdwn County Clerk of Court. In June 2006, the
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Georgetown County Grand Jury indicted Applicant for second-degree criminal sexual conduct
(“CSC”) with a minor (2006-GS-22-580), lewd act upon a minor (2006-GS-22-581), and assault
with intent to commit CSC with a minor (2006-GS-22-582). Stuart M. Axelrod, Esquire, (“trial
counsel”) represented Applicant. On September 18-20, 2006, Applicant was tried before the
Honorable Roger L. Couch and a jury. The jury found Applicant guilty as indicted. - Judge

Couch sentenced Applicant to life without parole, pursuant to S.C. Code Ann. section 17-25-45,

for second-degree CSC with a minor, twenty (20) years for assault with intent to commit CSC

with a minor, and fiﬁeen (15) years for lewd act upon a minor.

The day after trial ended, on September 21, 2006, trial counsel filed a motion for new
trial. Judge Couch convened a hearing on the motion on September 22, 2006. Trial counsel
contended Applicant was entitled to a new trial based upon a Brady' violation by the solicitor
and upon evidence discovered after the trial. On November 9, 2006, Judge Couch iésued an
order denying the motion for new trial. Judge Couch found that, although the solicitor
committed a Brady violation, Applicant was not prejudiced and still received a fair trial.

Applicant filed a timely notice of appeal, and Kathrine H. Hudgins, Esquire, of the Office
of Appellate Defense perfected the appeal on Applicant’s behalf. On appeal, Applicant argued
Judge Couch should have granted a new trial based upon the Brady violation. On November 19,

2009, the South Carolina Court of Appeals affirmed the convictions. State v. McGee, Op. No.

2009-UP-539 (S.C. Ct. App. filed Nov. 19, 2009). The Court of Appeals denied Applicant’s

petition for rehearing on January 20, 2010. Applicant appealed to the South Carolina Supreme

1373 U.S. 83 (1963)

]



Court, but the Supreme Court denied certiorari on J anuary 20, 2011. The matter was remitted to
the circuit court on February 7, 2011.

. ALLEGATIONS

In his application, Applicant alleges he is being held in custody unlawfully for the

following reasons:

1. “Ineffective Assistance of Trial Counsel”

2. “Prosecutorial Misconduct™

3. *Violation of 5“’; 6m; 14" Amendment U S. Constitution™
4. “Ineffective Assistance Appellate Defender”

In an amendment filed March 7, 2011, Applicant further alleged the following grounds
for relief:

1. Ineffective assistance of trial counsel for failing to object to the solicitor’s
closing argument that impermissibly bolstered and vouched for the credibility
of the victim.

2. Ineffective assistance of trial counsel for failing to object to the solicitor’s

closing argument that violated the “golden rule.”

- Ineffective assistance of trial counsel for failing to conduct a pre-trial

investigation.

4. Prosecutorial misconduct for failing to disclose evidence relating to the

testimony of Aaron Kinloch.

. Ineffective assistance of trial counsel for failing to object to jury instructions.

6. Ineffective assistance of appellate counsel for failing to present certain issues
on appeal. :

7. Ineffective assistance of trial counsel for failing to object to the solicitor’s
closing argument that commented on facts not in evidence.

[F8]

(9

At the PCR hearing, Applicant proceeded on the allegations in his amendment. He also
proceeded on an allegation that the solicitor’s calling of the case for trial violated the South

Carolina Supreme Court’s ruling in State v. Langford, 400 S.C. 421, 735 S.E.2d 471 (2012).

III. FINDINGS OF FACT AND CONCLUSIONS OF LAW

The Court has reviewed the record in its entirety and has heard the testimony and

Page 3 of 18
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arguments presented at the PCR hearing. The Court has further had the opportunity to observe
each witness who testified at the hearing, and to closely pass upon their credibility. The Court
has weighed the testimony accordingly. Set forth below are the relevant findings of fact and
conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

A. Summary of Testimony

Trial counsel testified he has been a practicing attorney since 1997. After being
appointed on Applicant’s case, he met with Applicant, investigated the case, and discussed the
case with the solicitor. On cross-examination, trial counsel testified he met with Applicant on
several occasions and discussed the State’s response to trial counsel’s discovery motions. He
further testified he discussed with Applicant the elements of the charges, Applicant’s maximum
exposure, and Applicant’s version of events. Trial counsel testified his defense theory was
Applicant was innocent and the victim was lying to get back at Applicant.

Trial counsel further testified the solicitor’s office, at the time of this trial, published a
trial docket and emailed it to defense attorneys. Georgetown County had a single term of general
sessions each month, and the solicitor’s office distributed the list of cases that may be called to
trial one (1) to two (2) weeks beforehand. Trial counsel admitted he received the roster
including this case in advance of the term of court, but testified he was not notified the case
would be called to trial until the Friday before the term began. Trial counsel testified he made a
motion for continuance to allow more time to prepare for tiial. However, trial counsel was not

sure what further investigation he could have performed had the case been continued.
Trial counsel testified Aaron Kinloch (“Kinloch™) was a jailhouse snitch who testified

Applicant confessed to the crime. Trial counsel claimed he was not aware of the substance of

Page 4 0f 18
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Kinloch’s testimony until the day of trial. He further testified he was given a copy of Kinloch’s
criminal record, but the record was not accurate. Trial counsel discovered the day' after trial
Kinloch had a pending charge in Georgetown County that did not appear on the criminal record.
Trial counsel also discovered Kinloch had written a letter to the solicitor which was not turned
over in discovery. Trial counsel filed a motion for a new trial once he discovered the evidence.
Please Ll sten +o P.C.R . heseing fludio Tope
He testified he believed the pending charge and letter could have been used to further impeach
Kinloch.
Michael Jones (“Jones”) testified he was detained in the Georgetown County jail in 2006
with Applicant and Kinloch. Jones and Applicant were being prosecuted by the same solicitor.
Jones testified the solicitor asked him if he had any information about Applicant. However,
Jones admitted tt'le solicitor never asked him to lie about Applicant. Jones informed Applicant
the solicitor asllzézgoﬁr?}]iﬁs = Wisher o b #“A'o {’“P“
Applicant testified he never discussed his case with Kinloch and never confessed to the
crime. He further testified the solicitor lied about Kinloch béing a witness. Applicant also
testified he was not aware the case would go to trial until the Friday before it began. On cross-
examination, he admitted he met with trial counsel two (2) or three (3) times and reviewed the
| Lieg please g6 back and Distente the Bud o fye
discovery response and his version of events. He testified he gave trial counsel leads to ¥
investigate, including the information regarding the solicitor looking for people to testify against

him. Applicant asked trial counsel to call Jones as a witness, but he also recalled trial counsel

advising Applicant to not testify.

Applicant also testified trial counsel was ineffective for failing to object to the solicitor

telling the jury the witnesses were credible and believable. He alleged trial counsel should have

Page Sof 18
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objected to the solicitor asking the jury to consider what théy would have done if they were the
victim. Applicant stated trial counsel did not adequately investigate the case because the case
was called on short notice. He also accused the solicitor of committing misconduct by lying to
Judge Couch about the nature of Kinloch’s testimony. Applicant testified trial counsel should
have objected to the Judge Couch’s charges on direct evidence, the burden of proof, and the
testimony of CSC victims. Applicant testified appellate counsel was ineffective for failing to
argue Judge Couch erred in ruling on Applicant’s motion for a continuance, for a directed
verdict, and for a mistrial. He also stated trial counsel should not have allowed the solicitor to
comment on facts not in evidence.

B. Ineffective Assistance of Counsel

In a post-conviction relief action, the applicant bears the burden of proving the

allegations in his application. Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985)

(citing Griffin v. Martin, 278 S.C. 620, 300 S.E.2d 482 (1983)). Where the application alleges

ineffective assistance of counsel as a ground for relief, the applicant must prove "counsel's
conduct so undermined the proper functioning of the adversarial process that the trial cannot be
relied upon as having produced a just result." Id. at 442, 334 S.E.2d at 814 (citing Strickland v.
Washington, 466 U.S. 668 (1984)).

The proper measure of performance is whether the attorney provided representation

within the range of competence required in criminal cases. Id. (citing Strickland, 466 U.S. at

687; Turner v. Bass, 753 F.2d 342 (4th Cir. 1985); Marzullo v. Maryland, 561 F.2d 540 (4th Cir.

1977)). Courts presume counsel rendered adequate assistance and made all significant decisions

in the exercise of reasonable professional judgment. Id. (citing Strickland, 466 U.S. at 690). The
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applicant must overcome this presumption in order to receive relief. Cherry v. State, 300 S.C.

115, 118, 386 S.E.2d 624, 625 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of
counsel. Id. at 117, 386 S.E.2d at 625. First, the applicant must prove by its "reasonableness
under prevailing professional norms." Id. (citing Strickland, 466 U.S. at 688). Second, any
deficient performance must have prejudiced the applicant such that “there is a reasonable
probability that, but for counsel's unprofessional errors, the result of the proceeding would have
been different." Id. at 117-18, 386 S.E.2d at 625. With respect to appellate counsel, the
applicant must prove prejudice by showing “there is a reasonable probability he would have

prevailed on appeal.” Anderson v. State, 354 S.C. 431, 434, 581 S.E.2d 834, 835 (2003)

(citations omitted).
1. Selicitor’s Arguments

The Court finds Applicant failed to meet his burden of proving trial counsel ineffective
for failing to object to various portions of the solicitor’s opening and closing arguments.
Applicant alleged the solicitor improperly vouched of the witnesses credibility when he stated
they “were credible and believable [,] and they told the truth. (Trial Tr. 152:10-11). The court
finds this statement does not rise to the level of improper vouching. A solicitor improperly
vouches for a witness” credibility when he “places the government's prestige behind a witness by
making explicit personal assurances of a witness' veracity" or “by indicating information not

presented to the jury supports the testimony.” State v. Shuler, 344 S.C. 604, 630, 545 S.E.2d

805, 818 (2001) (citing State v. Kelly, 343 S.C. 350, 540 S.E.2d 851 (2001); 75A Am.Jur. Trial §

700 (1991)). Here, the solicitor did not make a personal assurance the witnesses were telling the

Page 7 of 18
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-wul 10T did he indicate he had personal knowledge of the witnesses’ truthfulness. Id. Rather,
he indiéatcd the manner in which the jurors testified lent credibility to their testimony. This
argument is not improper because “[a] solicitor has the right to state his version of the testimony

and to comment on the weight to be given such testimony.” State v. Caldwell, 300 S.C. 494,

205, 388 S.E.2d 816, 822 (1990) (citing State v. Allen, 266 S.C. 468, 224 S.E.2d 881 (1976)),

overruled on other grounds by State v. Evans, 371 S.C. 27, 637 S.E.2d 313 (2006). Therefore,

trial counsel was not inéffective because the solicitor’s statement was not objectionable.

Trial counsel was not ineffective for failing to object to the solicitor’s statement urging
the jury to “ask yourself, is it reasonable for her to do what she did, given who she is.” (Trial Tr.
48:2-3). It is improper for a solicitor to ask jurors to abandon theﬁ impartiality and view the

evidence from the victim’s standpoint State v. Reese, 370 S.C. 31, 38, 633 S.E.2d 898, 902

(2006), overruled on other grounds by State v. Belcher, 385 S.C. 597, 685 S.E.2d 802 (2009).

However, the solicitor’s comments here do not ask the jurors to view the evidence from the
victim’s standpoint. Rather, the solicitor is asking the jurors to consider the victim’s motives for
testifying against Applicant. Again, this is permissible argument relating to the “credibility and
common sense biases of the witness[.]” Caldwell, 300 S.C. at 505, 388 S.E.2d at 822. Because
it is not objectionable argument, trial counsel was not required to object.’

Applicant’s allegation trial counsel should have objected to the solicitor commenting on
facts not in evidence is likewise without merit. Applicaht challenges the following statement by

the solicitor in referring to the State’s expert:

*The Court notes trial counsel did successfully object to the solicitor’s closing argument to consider “if some of this
stuff happened pr5bably any of y’all — well, the first thing you would do is, well, hopefully report it...to the law[.]”
Trial Tr. 148:22-25). Thus, trial counsel was clearly aware of the line which the solicitor was not allowed to cross.
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“I thought what she also testified to, as an expert, was even maybe as interesting,
or more informative for you, which is delayed reporting. I think, what, ninety-

nine percent of the time why it's — at least in Georgetown and Horry Counties —

that's consistent with what happened here, recantation is part of the known cycle

that goes on; it happens in a substantial number of cases.”
(Trial Tr. 155:7-13). Applicant points out that the expert testified that recantation happens
between twenty-five (25%) and seventy-five (75%) of the time. (Trial Tr. 125:6-9). However, a
careful reading of the challenged argument indicates the solicitor is actually referring to delayed
reporting by CSC victims. In fact, the expert did testify only two (2) of one hundred and eighty
(180) CSC §ictims she interviewed the prior year did not exhibit delayed disclosure. (Trial Tr.
124:5-9).  Therefore, the argument does not present facts not in evidence and was not
objectionable.

Regardless, Applicant cannot show he was prejudice by any of the solicitor’s opening or
closing arguments. The propriety of a closing argument must be reviewed “in the context of the

entire record, including whether the trial judge's instructions adequately cured the improper

argument and whether there is overwhelming evidence of the defendant's guilt.” Brown v. State,

383 S.C. 506, 516, 680 S.E.2d 909, 914-15 (2009) (citing Simmons v, State, 331 S.C. 333 338,

2

503 S.E2d 164, 166 (1998)). Here, Judge Couch’s charged the jury that the solicitor’s
arguments were not to be considered in determining Applicant’s guilt. (Trial Tr. 41:7-24).
Judge Couch also charged the jury it was ultimately tasked with determining witness credibility
(Trial Tr. 180:7-181:8) and weighing the expert’s testimony (Trial Tr. 185:1-17). Furthermore,
the arguments Applicant challenges are not repeatedly made and are “limited in duration.” Id.,
680 S.E.2d at 915. Therefore, the Court finds Applicant has not proven prejudice because the

solicitor’s comments did not “so infect[] the trial with unfairness as to make the resulting
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conviction a denial of due process.” Id. (citing Humphries v. State, 351 S.C. 362, 570 S.E.2d

160 (2002); State v. Hornsby, 326 S.C. 121, 484 S.E.2d 869 (1997)).

2. Jury Charges

The Court finds Applicant failed to meet his burden of proving trial counsel ineffective

for failing to object to Judge Couch’s jury instructions. Applicant challenges the charge that
“[d]irect evidence is testimony from an individual, or a person who claims to have direct
knowledge concerning some material fact in this case.” (Trial Tr. 178:21-23). The Coutt fails to

discern how this is not a proper charge on direct evidence. See State v. Salisbury, 343 S.C. 520

n.1, 524, 541 S.E.2d 247, 249 n.1 (2001) (“Direct evidence is evidence based on actual
knowledge and proves a fact without inference oOr presumption. Direct evidence immediately
establishes the main fact to be proved.” (citations omitted)). The Court also cannot discern any
objectionable material in the charge that “[tThe Defendant is not required to prove himself
innocent of any charge” and that “[t]he burden of proof ... is upon the State to prove the
Defendant guilty beyond a reasonable doubt.” See State v. Hill, 382 S.C. 360, 370, 675 S.E.2d
764, 769 (S.C. Ct. App. 2009) (holding similarly worded charge cured any improper comments
regarding defendant’s exercise of his Fifth Amendment rights). Judge Couch’s instruction that
testimony of a CSC victim heed not be corroborated was also not objectionable. See State v.

Rayfield, 369 S.C. 106, 117, 631 S.E.2d 244, 250 (2006); State v. Orozco, 392 S.C. 212, 222,

708 S.E.2d 227, 232 (Ct. App. 2011); State v. Hill, 382 S.C. 360, 370, 675 S.E.2d 764, 769 (S.C.
Ct. App. 2009). The Court also finds Applicant cannot show he was prejudiced by this

instruction because it was not unduly emphasized and Judge Couch’s charge as a whole
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comports with the law. Rayfield, 369 S.C. at 118, 631 S.E.2d at 250. Therefore, trial counsel

was not ineffective.

3. Pre-trial Investigation

The Court finds Applicant failed to meet his burden of proving trial counsel was
ineffective in failing to conduct a pre-trial investigation. Regarding this allegation, the Court
finds trial counsel’s testimony to be credible, and Applicant’s to be not credible. Specifically,
the Court finds trial counsel adequately conferred with Applicant, conducted a proper
investigation, and was thoroughly competent in his representation. Furthermore, failure to
conduct an independent investigation is not per se ineffective assistance of counsel, especially
where an investigation would not have uncovered any helpful information. See Moorehead v.
State, 329 S.C. 329, 334, 496 S.E2d 415, 417 (1998). Applicant failed to articulate any
information that could have been uncovered with a further investigation. The testimony revealed
trial counsel interviewed witnesses and investigated the case to the extent Applicant provided
leads to investigate. Trial counsel’s trial notebook, entered into evidence as Applicant’s Exhibit
Number 1, shows trial counsel was thoroughly prepared for trial. Therefore, Applicant has not
presented evidence trial counsel did not investigate the case or that further investigation “would
have led to a different result.” Id

4. Appellate Counsel

The Court finds Applicant failed to meet his burden to show appellate counsel

ineffective. Though Applicant argued appellate counsel should have briefed additional issues, he

failed to present any testimony from appellate counsel on that issue. As such, the Court cannot

speculate as to why certain issues were not briefed. Cf. Dempsey v. State, 363 S.C. 365, 370,
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610 S.E2d 812, 815 (2005) (finding that, without a witness’s testimony, “any finding of
prejudice is merely speculétive”).
Regardless, the Court finds the Applicant failed to demonstrate appellate counsel failed to

exercise sound judgment in choosing which issues to present on appeal. See Jones v. Barnes,

463 U.S. 745, 103 S. Ct. 3308 (1983) (holding appellate counsel must be allowed to exercise
reasonable professional judgment in determining which non-frivolous issues to raise on appeal).
Applicant’s allegation appellate counsel should have argued Judge Couch erred in denying the

motion for a continuance is without merit. See Bozeman v. State, 307 S.C. 172, 175, 414 S.E.2d

144, 146 (1992) (“The denial of a motion for a continuance is within the sound discretion of the
trial judge and his ruling will not be disturbed on appeal absent an abuse of discretion resulting
in prejudice to the appellant.” (citing State v. Babb, 299 S.C. 451, 385 S.E.2d 827 (1989); State

v. Pendergrass, 270 S.C. 1, 239 S.E.2d 750 (1977))). The allegation appellate counsel should

have raised a directed verdict issue on appeal is likewise without merit because there was direct

evidence of Applicant’s guilt in the form of the victim’s testimony. See State v. Frazier, 386

S.C. 526, 531, 689 S.E.2d 610, 613 (2010) (“If there is any direct evidence or substantial

circumstantial evidence reasonably tending to prove the guilt of the accused, the Court must find

the case was properly submitted to the jury.” (citing State v. Weston, 367 S.C. 279, 292-93, 625
S.E.2d 641, 648 (2006))).

Finally, Applicant’s allegation appellate counsel should have argued Judge Couch erred
in denying the motion for a mistrial is also without merit. Trial counsel’s mistrial motion was
based on several grounds. The first ground was there was insufficient evidence to support a

conviction. As discussed above, evidence in the record supports Judge Couch’s decision to
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submit the case to a jury. Frazier, 386 S.C. at 531, 689 S.E.2d at 613 (citing Weston, 367 S.C. at
292-93, 625 S.E.2d at 648). The second ground was Judge Couch erred in submitting the written

charge to the jury. Submission of a written copy of the jury charge is left to the trial judge’s

discretion. State v. Turper, 373 S.C. 121, 129, 644 S.E.2d 693, 697 (2007) (citing Clark v.
Cantrell, 339 S.C. 369, 529 S.E.2d 528 (2000)). Here, Judge Couch did not abuse his discretion
in submitting a written charge.> The third ground for mistrial was Judge Couch erred in ﬁot
allowing trial counsel to impeach Kinloch with convictions older than ten (10) years because the
“probative value would qot outweigh its prejudicial effect.” (Trial Tr. 92:22-25). The Court
finds no error in Judge Couch’s ruling that would have been a viable appellate issue. See State v.
Black, 400 S.C. 10, 27, 732 S.E.2d 880, 889 (2012) (stating it is a heavy burden to demonstrate
the prejudicial effect of a remote conviction is substantially outweighed by its probative value).
Finally, trial counsel re-raised his objection to the case being called on short‘notice. Again, as

discussed above, Judge Couch’s decision on the continuance motion was not a viable appellate

issue, Bozeman, 307 S.C. at 175, 414 S.E.2d at 146 (citing Babb, 299 S.C. at 451, 385 S.E.2d at

827; Pendergrass, 270 S.C. at 1, 239 S.E.2d at 750). Because Applicant’s suggested appellate

issues are not viable, he was not prejudiced by appellate counsel’s decision to not brief them.

Tisdale v. State, 357 S.C. 474, 476, 594 S.E.2d 166, 167 (2004) (no ineffective assistance of

appellate counsel where applicant’s alleged issues are not meritorious).

C. Prosecutorial Misconduct . '
Pl ease 96 Lac\4 c\v«g V‘ebtlv éi\'/&ry-&'iq: )25 an So\; aifos Rc‘a

3 The Court notes trial counsel initially consented to submission of the written charge (Trial Tr. 200:12-16), so this
issue was likely not preserved for appellate review. See State v. Stanko, 402 S.C. 252, 270, 741 S.E.2d 708, 717
(2013) (“Appellant cannot argue now on direct appeal that the trial court erred in acquiescing to his express and
informed desire.”).

QAC( Bo\) Bryc\y\
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The Court finds Applicant failed to meet his burden of proving prosecutorial misconduct
from the solicitor’s presentation of evidence relating to Kinloch. The Court finds this issue was
raised and decided in Applicant’s direct appeal. Applicant’s amended application alleges the
solicitor made false representations to Judge Couch about the solicitor's prior contact with
Kinloch. This allegation is part and parcel of the Brady violation Applicant alleged at trial and
on appeal based on the solicitor’s failure to disclose a letter written by Kinloch. This allegation

of a Brady violation was raised on appeal from Applicant’s conviction. See State v. McGese, Op.

No. 2009-UP-539 (S.C. Ct. App. filed Nov. 19, 2009) (“On appeal, he argues the trial court erred

in denying his motion for a new trial based on the State's Brady v. Maryland violation.”).

Because the issue was ruled upon by the Court of Appeals, Applicant cannot now challenge it on
collateral review. Humbert v. State, 345 S.C. 332, 338, 548 S.E.2d 862, 866 (2001) (“PCR is not

a substitute for appeal or a place for asserting errors for the first time which could have been

reviewed on direct appeal.” (citing Drayton v. Evatt, 312 S.C. 4, 430 S.E.2d 517 (1993))).
Regardless, Applicant has not shown any conduct by the solicitor prejudiced his right to a

fair trial. Riddle v. Ozmint, 369 S.C. 39, 45, 631 S.E.2d 70, 73 (2006). Trial counsel

extensively attacked Kinloch’s credibility. The jury was aware of Kinloch’s prior conviction and
pending charges. Because trial counsel effectively called Kinloch’s credibility into question with
his prior crimes, the impeachment evidence of Kinloch’s desire to assist the State did not deprive

Applicant of a fair trial. State v. Cheeseboro, 346 S.C. 526, 554, 552 S.E.2d 300, 314-15 (2001)

(*Where there is an abundance of evidence detailing the witness's unabashed disrespect for the
law, the nondisclosure of other impeaching evidence does not deprive the defendant of a fair

trial.” (citing State v. Gunn, 313 S.C. 124, 437 S.E.2d 75 (1993))). Therefore, the solicitor’s
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actions “do not rise to the level of bring[ing] the trustworthiness of the verdict into question[.]”

(Order of Judge Couch at p. 5, Nov. 9, 2006).

D. State v. Langford

Applicant’s final allegation is that the State’s calling of his case for trial violates the
South Carolina Constitution as outlined in the South Carolina Supreme Court’s decision in State
v. Langford, 400 S.C. 421, 735 S.E.2d 471 (2012). This Court finds that Langford cannot be
retroactively applied to Applicant’s case, that the State complied with the law as it existed at the
time of Applicant’s trial, and that Applicant was not prejudiced by having his case called to trial.
Prior to the Supreme Court’s decision in Langford, exclusive control of the criminal

docket was vested in the circuit solicitor. See S.C. Code § 1-7-33.* The Supreme Court declared

in Langford this exclusive control violated the separation of powers principle of Article 1,
Section 8 of the South Carolina Constitution. Langford, 400 S.C. at 428-29, 735 S.E.2d at 475.
There can be no doubt, and the testimony and arguments at this hearing demonstrate, that this
decision announced a new rule of law that is a deviation from the existing practice in General

Sessions courts across the state. See Talley v. State, 371 S.C. 535, 541, 640 S.E.2d 878, 881

(2007) (“[A] case announces a new rule when it breaks new ground or imposes a new obligation

* Section 1-7-33 provides that:

“The solicitors shall attend the courts of general sessions for their respective circuits, Preparation
of the dockets for general sessions courts shall be exclusively vested in the circuit solicitor and the’
solicitor shall deiermine the order in which cases on the docket are called for trial. Provided,
however, that no later than seven days prior to the beginning of each term of general sessions
court, the solicitor in each circuit shall prepare and publish a docket setting forth the cases to be
called for trial during the term.”

3S.C. Const. art I, § 8 provides that:
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on the States or the Federal Government. To put it differently, a case announces a new rule if the
result was not dictated by precedent existing at the time the defendant's conviction became

final.” (citing Teague v. Lane, 489 U.S. 288 (1989))). This Court is thus required to determine

if this new rule is to be applied retroactively on collateral review. “Generally, new procedural
rules should be not applied retroactively to cases on collateral review[.]” Id. at 543, 640 S.E.2d

at 882 (citing Teague, 489 U.S. at 305). A new rule should not be applied retroactively when it

is “a clear break with the past[.]” United States v. Johnson, 457 U.S. 537, 549 (1982) (quoting

Desist v. United States, 394 U.S. 244 (1969). Because Langford announced a new rule
constituting a clear break from past procedure, the Court finds it cannot be applied retroactively
on collateral review.’

The record is clear the solicitor complied with the law at the time of Applicant’s trial.
Trial counsel was provided a copy of the trial docket well in advance of trial and had the
opportunity to make a motion for continuance when he felt the trial should not go forward.
Thus, the State complied with section 1-7-33 in calling Applicant’s case for trial.

Regardless, Applicant had not shown he was prejudiced by the solicitor exercising his

authority under section 1-7-33. See Langford, 400 S.C.at 446, 735 S.E.2d at 484 (requiring the

defendant to show he was prejudiced by the solicitor’s exclusive docket control, and finding he

was not prejudiced). Applicant’s only argument for prejudice was counsel did not have adequate

“In the government of this State, the legislative, executive, and judicial powers of the government
shall be forever separate and distinct from each other, and no person or persons exercising the
functions of one of said departments shall assume or discharge the duties of any other.”

® The Court also notes that, were Langford to apply retroactively, every conviction resulting from solicitor’s
exclusive docket control would be subject to collateral attack. See Teague, 489 U.S. at316 (“We therefore hold that,
implicit in the retroactivity approach we adopt today, is the principle that habeas corpus cannot be used as a vehicle
to create new constitutional rules of criminal procedure unless those rules would be applied retroactively to all
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time to prepare for trial. This argument is not supported by the record. As discussed above, trial
counsel interviewed witnesses and investigated the case to the extent Applicant provided leads to
investigate. Applicant’s Exhibit Number 1, trial counsel’s trial notebook, shows trial counsel
was thoroughly prepared for trial despite the short notice. The trial transcript reveals trial

counsel subjected the State’s case to a “meaningful adversarial testing{.]” United States v.

Cronic, 466 U.S. 648, 659 (1984). Furthermore, Applicant failed to articulate any information
that could have been uncovered had a continuance been granted. Thus, the short notice did not
render trial counsel’s performance so lacking as to make the result of the trial unreliable. Id.

(citing Davis v. Alaska, 415 U.S. 308 (1974)); see also Avery v. Alabama, 308 U.S. 444, 450

(1940) (finding no prejudice where counsel was appointed in a capital case only three days
before trial and the trial court denied counsel's request for additional time to prepare). Because
Applicant was zealously represented by trial counsel at his trial, the Court finds he was not
prejudiced by the solicitor’s exclusive control of the docket.

E. All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this
matter and not specifically addressed in this order, the Court finds Applicant failed to present
sufficient evidence regarding such allegations. Accordingly, the Court finds Applicant has
abandoned any such allegations.

IV. CONCLUSION

Based on the foregoing, the Court finds and concludes Applicant has not established any

constitutional violations or deprivations that would require this Court to grant his application.

defendants on collateral review[.]”). Certainly such an extreme result was not intended by the Supreme Court in
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Therefore, this application for post-conviction relief must be denied apd dismissed with
prejudice.,

~ The Court notes Applicant must file and serve a notice of appeal within thirty (30) days
from PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State. 305 S.C. 453, 409 S.E.2d

395 (1991), Applicant has a right to appellate counsel’s assistance in seeking review of the denial
of post-conviction relief. Rule 71.1(g), SCRCP, provides that if Applicant wishes to seek
appellate review, PCR counsel must serve and file a notice of appeal on Applicant’s behalf.
Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for
appeal. It is therefore

ORDERED that the Application for Post-Conviction Relief is denied and dismissed with

prejudice and Applicant is remanded to the custody of the Respondent.

.,

THE HONORABLE STEVERN H. YOHN
Resident Judge
Fifteenth Judicial Circuit

January Q%‘, 2014
&o\, - South Carolina
/

declaring section 1-7-33 unconstitutional.
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June 1, 2011

BELL
LEGAL

Via First Class Mail

Shannon McGee #147120 | GRouP
Leiber Correctional Institution - C/A #48 BeLt FruioTT PHELAN HARWELL
PO Box 205

Ridgeville SC 29472

RE: PCR ‘ 232 King Street
’ Georgetown. SC 29440

PH 843-546-2408
Dear Mr, McGee FAX 843-546-9604

[ would like to discuss your pending PCR at your
earliest convenience. Please contact my office at (842) 546- 434 € North Guicnard Drive.
: [o8 uignar five
2408. If you are unable to contact me, please let me know and ‘ Post Office Box 466

[ will set up a telephone call. Sumter. SC 29151
PH 803-778:6531
FAX 803-773-3693

With warmest personal regards,

Yours truly, _ ) www.BeliLegaiGroup.com

James Bernice Moore 111

BewL LecaL Groue, LLC
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Law Office of Ashley Ameika, LL.C

Attorneys And Counselors At Law
' 7555 Northside Drive
North Charleston, South Carolina 29420
www.ashleyameikalaw.com

Ashley E. Ameika Office: 843.820.9719

ashleyameikalaw@me.com _ Toll Free: 1.877.820.9719
. Facsimile: 843.820.9720

Jessica L. Cassick
jessicacassick@me.com

July 25, 2012

Shannon McGee #147120
Leiber Correctional Institution
Cooper S-Side Rm. #48

P.O. Box 205

Ridgeville S.C. 29472

Mr. McGee,
Enclosed please find a letter with information regafding the scheduling of your upcoming

PCR case. Our office will be in touch with a final date when we receive it. If you have any
questions please do not hesitate to let us know.




Afﬁdav_it of Michael Jerome Jones

The undersigned, upon being duly sworn, deposes and states the following:

1.

I 'am Mike Jones and | was detained at the Georgetown County Detention
Center during around April to November of 2006. | reside at 661 Council
Road, Salters, South Carolina.

In July of 2006, Solicitor Bo Bryan met with me in the holding cell at the
old Georgetown County Courthouse regarding Mr. Shannon McGee. Mr.
Bryan explained the allegations made against Mr. McGee and requested
that | testify on behalf of the State against Mr. McGee. | refused as | had
no information that would assist the State with its case.

After i met with Mr. Bryan, | advised Mr. Aaron Kinloch of the
conversation. Mr. Kinloch was facing serious time on a pending charge
and mentioned that he was going to contact Mr. Bryan. He further stated
that he was willing to lie about Mr. McGee in order to work out a deal with
the State. "

I have had the opportunity to review the transcript from the September 18,
2006 trial. 1 am aware that Mr. Kinloch testified that Shannon McGee
spoke with me about his case and told me that he had a sexual
relationship with his stepdaughter. While | had many conversations with
Mr. McGee, he never spoke of this. In fact, he denied any wrongdoing -
whatsoever.

| advised Mr. McGee before his trial date that | would be willing to testify
on his behalf. | was never called as a witness, but if | had, | would have
testified consistent with the testimony contained in this affidavit.

' - 1
FURTHER AFFIANT SAYETH NOT. A ) (7 ’ [/ oy
Michael Jerome '

Sworn_Tg and Subscribed Before Me

Thisz-b .iay ecember, 2011

L.S.)
Notary Rublic for South Carolna
My Commission Expires: S 2 20 ,ﬁg
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—J

dt{’ﬂ‘\\s, " On qnd 0 ahé Ow ﬂhb\,\*’ WLC&* }\GPPthEJ *_L‘t 'F;Y'S'l' 'P“"Q-i

TR. pace IS‘i-“ne,; 21-25

Does that  sound SO\Y\Q."HI\I\V\C\ S‘\e, made ip-, ~ Or does, ‘H\a*’ Souhé “KE_

the sad , cold, +ra31c beuth: of what L\a'p‘ptv-eé, out of her
moyth 5 ond - - into hee eav , and out of hev wouth to ¥ou.

—_— Losd [ . 0 [
LK. pPage {6l linegy O~ 10
r

[
J

~- T Know I +|—y;.‘q to

dont ~- and T just ask vou again
~ J

V(’_Lea‘\’ Myse_ﬁ ) l‘)u‘\' the pb]v\‘f‘ 'S Si’\tl.s +Q.“‘|n}l ‘H\L +ru+\r\. YOu

TR.J'_ZM.\Q_ {6t lines 20~-2i




. QnS\d Ev ; , \/Du dbn+ Mﬁk& ;+ Q? ; :+,S +V‘u€. ) Qné ;+,S l'\‘iv'é +G

TR. Page 6 2 l‘\h&\

DISCUSSION

The Snu‘Hn C,Qro|§hq SQPVQ,ML Ccur+ has Pt‘tvious"yv“lew ‘H\a\(‘ bacaun

113 Q JU.YY th5+ make it¢ own C\SS&SSMQH‘*' cw +L\L Qriéib‘\\;‘*‘y 6{‘

witnesses , 1t s '\haPProPr}oﬂ'e for  the State o GsSSyre 'H'\t

Juv\/ of 30Vevh\mev\+ witness’s (‘,Vre,é‘-b'slﬂy. State W Ke._N_JTL,3+3

S.¢. 350, 540 S.E.2d 851 (2001), reversed on other grounds, Kelly v.

Seuth Corolina , 534 U.S. 24¢, 122 S.CH F2¢ (2002)

The record Clzavl\f S‘uﬂaovi’s Counsel was ineffective for fail.’v.j to
ol;jed +o these Statements hecause ‘H\ey ‘n'm‘)rt.Pe.r\7 bofsteved the Cchik}\H-y

of the Sove.rnme,v&‘s witnesses, Gilcheist V. Stake , 350 S.¢ 221,

S65 S.E, 24 28I (2002) ( Pt+)+;0‘n\ev was Pv-c_:,uc“deJ by Counsels

~ L .

N l ) \ \ S ‘o L . _ . Ao daivivg, []
Taiture 1O ObJec,T +o Stotes Voqthn\j Tov WIiTne3sys Creo(Diis?

\
Ty s

Matthews V. State , 350 S.¢, 292, 565 $€.24 %66 (2002) ( Counsel

rendeved incffective assistance by failing 4o object to Solicitors Comments
voucthing for the c;—d:b‘.lw), of  Stabes wibness).

The ‘Facf +hat  +he bolere,r‘mﬂ B\/ the ProseduHeh of the Governments
witnegses "ACv_c\s pervasive and not limited to one occurrence or ‘any one
witness demonstrates Hn:f prejudice vesulted , and theve is a Freasonable

‘ thabih‘*‘\/ that  the 'g—u“‘tome. at $Fial wsul& have been diffevent. Id.
5.



lT‘ne.'r"e is 3003 discussion on +this Issue in Stete \!,»Kt"JL/_,
343 S.¢. 350, 540 s.E.2d g5} (7-00'), reversed  om o the, j)—cunc]S,

Kelly v. $:C ., 534 0.8, 24¢, 22 S.CH 726 (2002) wherin Keily

velied on a e d C—'\rc\n‘u'h discusgion on Vouo,i«n‘nj~ See ! W.S, V., WelKes

155 £, 34 180 (3 ¢, iqqg); see also: U.S. V. Lawn , 355 U.S' 339,

359015, *8 S.ch. 3it, 323n.15; 3 L.EJ. 2d 32 (1958)

The  sixth Amendment Fo the WS, Constitubion prevides that
in all triminel prosecuions, he accused Shell eey the right..
oo o heve the Assistamce of cCounsel For hs defense ! US. Congh,
Amend. VI. The right 4o the effective  Assistance 6F Counsel means
+he r:jhl- +o “cffed-';w A ssistanece of Co“wse,/,:

T+: clear thaf theret no  Trial Strefegy o Counsel ﬂ;/{y to

ol)jtc'}' l\uf:.v\ His avum&n+- Si“‘CklaV\A V. 'Wasi\i"\ﬁ{‘or)_ 4‘6(9 u'g‘?éq%s

And ity also cleen that  these tivers Cor»v.f-/u‘ne.z/ of s in e
VieleFlon,  of Pebtioners Due Proce,s; i der  The 11% Aunes Limeof-

to ‘H\L u. s Cvnslll‘/‘u/\{'o “ .

[ A I B 1 V4 1.4 /V / Vil " U T,
e N er re,ffe(j-}uilj as X Vaad I he CVvenT OF é. IVEW I rig i

s



ARGUMENT 2

R

2.) Was Counsgl Tneffective fov Fcﬁ\‘mq. o Object +o the

Solicitor's ;M{)rg?e.r C\os‘mj Arjume.v.+ +hat '\tmpewrm‘.s'ib\’L vielated

\\) ' '. .
ﬂ\\e__ CYOIAQ.\-\ P\u\e.l ina wviclation of J)e"”n“one,r's sixth Amenémpd-

'}'D ‘Hﬂi UV\H'QJ S‘(’&“‘e.s CQV\S‘}"\I“\I‘{'\:OV\ '{’G\* Fﬂ;l:hq' +o ’p\'o!)ev-’y OngQf

I

and Yo preserve the issue  fov A&Ledy./(né a_ violabon of
foe 142 Amendment?

Petibionees  Due Process undey
FACTS

Tt\t SOl';Ci"’ov fePea+eJ|Y V:°l“+63 ‘H\e [Goi&en Ru\eh in F\Is-

C‘os;nj QV\A OPCV\‘! V\j AYSume,n+'s +0 +t\£ J\Av-y $ as W;“ 'D& SQ&.I’\ :h

Hhe Fol\ow'.h5 : COHIO(}uy / T""Hl‘ T"“\V\SC,HP*'.

Well 5 ask -ﬁtcurj‘i,lf what vou would have done He_you were Fwelve

| year old shakira Hicks, 'iv'nv:j with your wmother and your Sh':h-

dad » ")’_“" you wnay have Some fear of if you Qve +welve year oid

af TR c i i s S (SR | N ) i 4 1
SQhakira HRicks, ¥° TL‘L To asm_lym.w;g]x 1} 1S T reaSonable  Tov  hey o 0o
what she dif given who she is. Tits called empa ‘H\y .

TR e 41 lines 24-25 A4.d page 48 lines 1 -4

0be Y_g_u_ Qvre
the Ov\l\/ P""’P'C who cCon do Jusﬁce. for hen "‘ojay', and so T ask
of ow dont Jus+ (un}“+e”:‘j:l>'c) l)u.'f‘ WR"‘CL ‘lev-.

Tr. prge 44 \ines 1o~12 %




ee itle  move wise than T gave her cvedit for  when Sﬂy'm; you

Should put ycur;elF ‘v hev Esﬁ%on...

T

Tqu {So \ines 4 - 5

4'('\0'\#) YOq Ave in +L\€.va CLV&{) ow aAve \Oth’—J lLP-, ‘&h(.l _zou e r\¢>+

rulla suve whats going to k.«.ﬂ,b\ o you , went o gk b

s'amekcaa about i+ SO you see  Somehody familiar  and You

figure , well »  You Know , hels o crimine tfoo, right 5 her been
around Fhe block , he Knows the rules of the yard, as he said,
and  you Know he Jsut approaching anyboly , you Cam fell  Hhot
guy hes a criminals The intevesting thing about hin is, you
Knpw , you Cam say hew bad he is 1 ov what a Croek he js;and he
Cadwitted, you Knsw , hes -- hel c»lmih;.’ » xaght he ¢

CDMMT‘H‘&J Some CHM:V\Q_\' 030#1-'\5“ s bu+ hes [ PG .nts‘)L ’)kL ‘,-AQ

- — 1 - [ - Q _ i
[ YO age 1D S |ine> v 1

J

+

0wt 'j:‘l'; Poss;“e Hhodt »  you Know ; f mede he

j!‘ee,l like S‘\e was 35*‘-}-'.“3 Sowme a“"“—eh‘l—;U'v\; oy 5"‘?. May ‘\cuve_ l)e_e,n
u+<|—e,vl\1 Ais\«jusf‘eJ B-), i, but in any event , it was NEN Knove

Tv. T Page I15¢ 3-5

T




tee J"? tell S';‘a“"o“l and You Rw that mow s jox‘hj +o  teke

[} Y -~ { 3 _‘
S‘l\ﬂ.nnons S)Jﬂ. § So now :+J' 5Uln\j +° l)e- Ska’hhc‘n 3 yOw kV\CW . vhc-_c(

C\“‘ me. ,wn() we Con W‘"-VL)L Vuh(l&vr\f'f'%(j wl\q Sl'\a.kira d:‘c’-# wa,w‘f'
— —_— —}- 7

Sl\a-v\non ng‘ ot "\'bvn, PVOLcUa [ reca soneble ‘H,,,:j,

Tr. T. page IS¢ tines 9-12

L4

v
{Ou

t e

KV\Dw PR 2N

TV! -Tl pace. JS(" ';hg_( I‘t‘ If
TJ

0o s S‘o I dOr-H Y En +o ;V\Su,H' ycu,y-
inte \r-jemce, ] l)u+ ‘H\&«'hli Q C"‘uc.“\l ‘| ™ FOV‘+&.P\+ 1‘0 ﬁ‘l QY:; Hoj—

‘H“IQ/VQ— wWoes ‘IV\+Cn+ +0 C\‘amm‘.‘," c, Si- c re G d I dG»\I'f }(h,bw W"\a:p"

L?)H‘Ev Lvidemce 070 infent to Comngt C.5.C. o Hher Fhen ¥0u Pud’
a Condem on s lky 6w +DP o{: 5““"&604?, yzm " are ‘l'OuoLT:.j H?.M-\

Te. T. Pagd 157 I;he,- /O~/+

(- 3

Iiﬂ SAei; Mbbkl‘il/c

>

‘Hm‘.s LS‘)Lt;va -ufu tocw Jo xgi_ Cone u,’p W,ZH\ w‘L\ML )/_G_DL ht’_a/rﬁ 7’“0(1?

How do. you , as o +weIVe, year old , recite Hhis progression Fhat

Goes a[chj with  what xg'u”!g heard  ahowt gree m)hj , That ...

T, T Pace J_bo “h:’.sc‘q
=7



vew Yyou Knsw > " the
ropwm wlnem mom  Was a:f" Wé‘rl(, &hc’ “H;e,y. ’ yOu. Knm,H‘ Sfb/)’:ej,

/4nJ I;l +e.” w Som@tﬁ:nj ere Abowf' ‘Hm, defhx:ls,S}W. Cou./J

"\c»v‘c.. Come Vw hm~- Cuu.j _¥o_\1 WD\&U %:nk ;F 5“'0 Weve +\—7mj7‘c

buva 'H;\e, 3\;7 ) ;/" lry.f_i Wﬁ—vd‘&r) e Venge. 3 XO\A \NDUJJ COMQ_, in - - ‘!‘Ae_
pre secutor asked ,  well 414 he held you down, didu - - ne, he
a:cjn(-\L lelé e t)o wn 3 he /)\LSLe.J Ll; m o 20.[‘ -~ %A ‘J C 1.3‘-"’9 ) ‘L" u

_KVLDV\/ LR

Tv. T. PRage. 6o lines 16-23

W l\d."" () l\a ‘\e_

™ -5;0.7
when he  Fhreateaed you .

Te. T poage Jbl lines 3-4
—J

Does Het  scund ‘Seme:"f'\‘-»:j she made up , or does That  Sound I ke
+He Sa,dl COM, +\—a\j;c "'ru‘H\ O;F w hodt L\Qf?emgj, 0 wF _O'F Ae,.,_

in \ R | | X A i I L. . Y] Ny o
MmMouth ) and - InTo ner Cov |, and ST e fiva ™M 3 uwih Y xou “
T, T. ,D_AJﬂ L} linec B-jo

o o yOq

dfm"{ make MAJL Uf,\. ycgs A(u\" thke," L\cw dres She mak L«Lf"

Tr, T. Pege 16l lines 21 -22

(0.



144 Answir 'S \ w do‘:\“‘ male ILK‘L u,P.,» ;J‘J‘ +\"u€,, amJ) I\+\; "!CUVC( fo
Kneow wlndz'c wicve ‘h—aj{c -)Qv L‘W ;o You know /“/’/\2, 70%/’ ot J)véa'-

Te. T, page H:Z lines |- 2
t—f

go; s not  an Casy ﬂ\,\nj ﬂk‘l" m L\o,-ve. 50'/’ fo db, éu:/’
I oosk you to do Hhe vight Haings end I just hepe you will heve
+e\€_ CO‘V\V\\C:HDV\, ho W\n,'H'e,r "\OW M&»hgv /)eof/a rhay bf, 0 n ﬁ& O"Kév
S'}Je, ov Wanf Yo ek Hhe Casy Wa7 o uf (um‘n%e./{)‘j;'[)/e). 5797,
Te T, pege fbz 1ines ?-lo

DISLuUSsSIoN

i: cleoe by the record that the Selicibd argument
'.'nA:s-PufaBiJ asked juvors o abandon their impar tiality and
view +he evidense Ffrom Shakiva was o vielaton of fhe
Colbon Rule” | the South Cordlie Suproms Couct hes iopastl
Focbidle. cl»s:nj arguments of this sot, A solicitors c/os,'hj
a!:jumcmf; must  be Carer"u/(/' tailored not o &p/Jezu' to te
Pusona.l blases of +he jur\/. Vew Dolfern v. State , 360 se. .
565 o3 S.E 24 738 ((3004)eet denied , T44 LS. 943,135
Scb. 165, 6l L £d 3d Sit (oes). |

The a\r\c)u\mtn“‘ mu,5+ nd+ éc cAlCU/u?LeJ to Grouse 'ﬁs& Juréf’sr
.IDASS‘lgv\S oy P‘”é—:)uJ:C&S, Gnd s Content SLOuM 5.-7“a~7 W;'ﬂ\;h Yhe

H,Qoré m\A rtc\sonqb'\e :P\F(’,re,\ncc,S 4‘(\&‘“ mo‘y l)e Jwawn ‘H‘e,,e'ﬂbmﬂ

1 B

-

R



Tuvers dve Sworn P be Governed 6i the evidence, and it s
Hei dudy fo Cwsider Hhe Facks of He ease imparfialify T
A [@aww RuJ trgument asking The  jurers o place
Hhemselves in The  viel L., shees fends H Comp fefe
all  Sense of /m!oar/‘,‘c/'(; of He ot s, and s
effect” is b avouse passion /m wdice. T

A will b shoon hewein of all Hhe [Voud ; [You kneuds
@Mt( P and asking Jirew Fo place themselus in The
viehms  Shoes / place | Hhat Fhe  tpesing and Closing argument
So  infected e el with  wnfalvaes, s to  make The
compictions & Dental o Due Process, as He
only  evidence THhet wes  solel  relied on  was e vicHe
who sa;J Peﬁﬁo-nu did Hmj b hev ; Hew wu.f and Geve

w"‘t“"

a Sﬁq‘tm.,d' +o fwﬁfvmae,yg rn e Presence of her mon Thot
5[1(’, /‘ﬁJ own r%*rouﬁw /7 Llﬂ” U-/{'l‘ma,)le// +€s‘7[riﬁs£ol /7f—’-f/,y,. o.mJ

‘H\e, Sol.‘(,;‘hn. mgrf' Jej(’e,nl‘/ Ca.u,g{;J ‘H&, Con w\cj‘l?o by bﬁ as;é )

J,%vm c‘np rL/)"’"Sj ) Duvwstlrj (_):Vou knmﬁl

d&S'h“o
i

V’CSuH’: nw

H\Q ‘S\Ha " ‘H«e
a +D+D~\ o p &&)ou,+ _:5__42 ‘ILVHCS‘ in CIDSa nj jt’jwyn&w‘/’ \HaJL_r
5 Move Himes ‘ku. -H\g C:LS(’, of : S\'/‘aj‘c v, v'/MC Dahv\&/

330 s.¢c. 33, 46y S.E. 24 882 (C+ APP lchS) ("ﬁvtvs.‘j

Comvicton an} V‘Q.Ma.hz&"\j fov
vo‘a‘;b,_a Cuse wl'\e»-e, ASbl‘CaJﬁﬂ’ Llsg& Lc!gmﬂ ev b ?oohwx 670 (&__ 53
Sowme ﬁ)\r“‘a {:\\/e, 4*nmcs us/(.v ‘ng J"""ﬁ /Du.f' ‘H\f,m;e/ves

13,

ne w f‘rm in Se)(qu ' GSSqu/‘f’/'



.in place of the vid»;'m); State V. Reese , 370 5.¢. 3/6906(,),
Fevirsed on ot grownds. Stk v Reese, 359 5:C. 360 (fp.20c4)
seet Domnelly V. De Cheistofore , 416 U5 637, 9%
Set.isbg , 4o LB 24 430 (1922) 5

Sthte V. wWhite , 246 S s0a, 194 5.E. 24 181 (i19¢5s)
Gilshep , 205 5.0 413, 3o e 2 /63 (1994)

Davden V. Wainw,yht ; 427 25 /68 /06 ¢t 3764,

G LEd. 24 144 (1986)
OMQA— Cm».»?ts in bﬂe,y 'C;"C.uﬁ(s ;'rzc/uJ:\Vj oUu 'vah

S Supeme Court € Court of Appecls, uniforn/

hive Condesned ‘ond Pm-LItheJ jo/éle"' Refe 4:7a»4m7‘f

' cr:m,‘h@,/ end  eivil m#fy‘; . The /’)h?'d;‘c,‘a// Spach

Na ace ke His Ao Coungels foilere Po 0 é/'ed—

b He Clden Ru” even Hhough he did oljedt onec

ond  The Judge ol e d:{? Yo Strke e lommert
T Cou/rp[:’,J AT

i+ was so  Sevver affer
ci,lee_ Haot He vietms 7’1‘357'9'%% no?  be Ca‘rruborajed
defietl, coused He Comvichous i /baﬁ%‘ma} Cose

and  “Twidd Cow\s‘dé, has C/MYIQ L/l befow an Oé'e¢f,‘ve
Shnderd under  Shicklead V. M’wAl‘:ljfoh, 466 U.5. 648
(\%1-) wl\e,h l\,; atforme. ﬁ;’/ccf; Yo 06Jec+ in Uelafson
of  pedhomies HEB é*ﬂf, 4t Auendment Fo Hhe S
Consﬁwon.?d;“‘\'wev feﬁ/)e,d“ﬁc”ﬁ as K o a Aev —T‘“'\aj

\3.



ARGUMENT 3

3) Was Coun&:L Twneffective For {‘aﬂin} to  conduct any

pretriel ;hLCS{"‘;a‘HD“s both Ffactuel and Legal and as a

resuld of Counsels (nactions, Petitioner was denied his  Sixth

. o ————
&hindwf—'\*’ *“!le' +° ‘H1L EPf‘ac'Hve. ASSis‘ILance o# COunSa,
&nd ‘\;S l4& AMeanen+ )";q"\‘{’ 5 a ‘Pa:'r +ria|?

FACTS
Pd»'\kt,“u.; Trial Counsel was Ine_‘ﬁ/‘ecf-f,vc for Fo.l“nj Yo Conduct

QV\Y Pvt+r;al I“Vts‘(‘;ja-{‘;ov\y bD'H" f“Cfﬂa‘ ancJ Le:jai as W\‘”
‘D& Seen ﬂvo\,&j‘k H& ‘po”ow‘mj < COHO}uy / Tr;a' TM

‘paégs 14 lines 1S H.Lo%)‘ 'PQJ}-Z| “ne,s‘_i_ﬂ_

(5. MR. AXELRoOD !¢ Yes-sir, YDur Homow . T would make a aEdSe.

16, wmotion at tHis Hwme for = Cohf‘fnutmde, and I would like +o

17, teil the  Couet W‘hy’ R S may.
‘o U Y .
is THE CouRT ¢ les Siv
19, MR, AXELROD' your Hono,., and T weut Pvf,f’ace. i+ tHhet

dis re_sPec_;,l o this  Court +0Ja7.

20. it3 -~ theve is no ~- o
21, THE CourT ' Oh, absolutely., T wnderstand, Co ahead.

22, MR AXELROD: T ke & wmehon FAiv a Contnuance hecause
23, T do wnoet - - I helieve my client will f\aL je'f‘ a faiv toal. He
24, is unable fo gt @ fair telal based on the Stote §iving me

14,




-

25, .notice on FMJa\/ at  noon that my cose wewld be tFried Vhis

2.

3.
4.
S,

‘.

9
8,
ﬁ'
bo,
.

l2.

19,

week , Fivst ov  Second Frial tHhis  week.

Your Homovr , the stekesr are L:Jk ‘n this c;.,se,_. I+5 l;{’e
withesd  parele, Th aware that T heve had  tHe case Lov -- I
net Suve , but I .my- betHer part of the year. Ive me_i-» with
my Cliewt . Tve met with Some witnesses. Your Homor, in
preparing o Case Dike Hhis, as the Court s aware, ‘ﬂ\ar had
te Childeeds Rum,y Center  Come  down  Tody fo L»;nj the
+RPQ for me t wateh. Tl rrobebl(y wetel, + of a/:proximaﬁ,/y
Five o clock +his affernoon, for an hour ov So, g0 back ko my
officc amd pepere  all night for  His bl

thv chov, T \‘)u.s+ Hink  tHaaf -- and no dn‘sreslbec+ e

He Sa“(if“or,ﬁ)u‘f‘ N Woy T (ial( 4 otaed L\,, G bush. L

‘%HGYV’» C‘—'u‘h"‘\/, fau—f' o_.p He same VC'n-c_uH‘, He Fifteenth C;r¢u7+,

d

. I L\QVE.. +Y‘;p‘.$ 'l‘lhe,J‘ uP q“ ﬂ& W‘”‘/ "‘0 De(‘.ew-be,r, T"\C ‘S‘D':C;‘l‘w

will call me and S‘ay We Gre guing + ‘/‘n7 His Cese. T heve
seven hundred Criwmined cliewts aT  this  point , in Fhree
0fferent Counbes. I Connet be P""t_ﬁa,re.,,o with eech case as if
i+ going b teal any ‘jx‘ye,h week . T jJust cand do Hoet.

I »‘RVc, b\’.u\ unai)'l& f‘v ~ s hwy Sué,aatv\as L'U\‘VL Lee“ f‘yl)gd-.

ZD.TLQ,\/ ave ot ~y office rij'h+ new s T_Ley have wet Bg.e.~\ _\5e.vve_J.

2l

22.

T "‘&VL Lee,v\ unaHL h reach W\Y clients WJ)pe_, S\Ag is a

w'.+ness. T’-\e,se, are m:;He,rg ‘Hmd—, W;‘H\ su-[,’)gc_najf, are c’o»»c--—

5.



23 I usually do Hew three weeks in advance - T o hove a Hriel  with
24. the Solicitor thats possibly,  going R ogo in Ochbe,. T hove

25. 1 ssued #? subprenas H»Iné days in advance, v the next
. theee wowths, To ,>H>+ec+ masa/{‘, o onfe¢+ the recovd, T Sey
2. T wad to do His. What I consider fo be absurd, Jour Honew
3. 0s the States posibon that T sheuwld be tady v s tricl

4. en buy given weeks TP that wes the case, then whet T

5. learning heye._'imama.., Your Homor , is Hat LI need fo issue

G. Sub‘f,ge,\u I f;ve/r& cose T have thats on Hhe tral rester all

7. Hhe ‘H.W\e;q tamd 'ns Subpoena Tt o every fevm of Court #67

8. have b be Hhere because the, might +7 fhe case. I believe

9. thatsi absurd- T believe that pubs e Community rof ot q

o, J:So..Jv‘ar\‘}m.‘je_, but af an rtwconvenience , To s? te Jeast, That

W any pelice officer , or any persen, or any Wilness s -~ Io,

l2. Going Yo Issue Sub/;oeno,; 0 evexgi case I ever hove en & Frial
13, rosten.

i4. Sometimes, Your Momor , @ Clieat wili say , you Know, T

05 dodt went the offery T wed o bicl. We puf ib en the il
6. Yoster, And as the Count i C;wa.rt many. +£imes H\ay will P'“J..

A out. Somekimes i het gt o the Friol roster fo wirk oot

8 o plea, as we ahempled fo werk bub 6 plea here %u,@&,

19, 4had it is Hriel by ambesh. I Su, its ;,,u,,‘;mjj

_ — -
20. I alse want Pu‘f‘ on the record Whet o0cCured with me

16.

o



20 . I also want 4t Fd’ on the record what occurred with me

2t last  peek inm

22 the Sanee c:rc¢7+

23 T . '(j»o}nj o on"}e,c,f misglp on H’\l‘s' record, and EI will be  move

24 tk-am l"“—DQ\I , Your HOV\D"" ¥q 90 7[;|-wa~hj with +v‘.¢]
T
25 THE CourT s Well, does this  have a.nyﬂu‘pj o do witH

|. 4he +rial crf‘ 'H-n‘y éase?

z, MR, AXELROD ¢ Well , T would like 4o put on the record
S 30 what -- if the Couwrt weuld just give me o winade right now,
4, THE COURT ! T went i+ to-be  gerwmane +o this case. Does
St hove anything o do with +he +ral of His case S

6, MR. AXELRoD: T+ does, Your Homor. T+ does +o the

?' ‘CX*QM“ ~ - 'u‘F I Cou.\J \')u.s“’ ilmve. a l>h‘e?0n¢.$5 Lcw 'H'\av‘/’ S“l;cf‘fw

B Swit wes geing b by Coses in Ho, County, and fold me -
Yo He past eiyht  weeks et he had gotten  we  protectin from
Io- Couvt Hais week, for two days, Tuesday and WeJhES‘cQY, and I
- 1le issued  subpoenas on  thvee triels  an Hé*ry C“""‘T"/ o e

$fferert Counby <= based o what Selicidor . Smith i me.

13- Thew T £1nd 0wt on Fiday T heve ho protection ] I have tHhis
14. case. They awe iw the Same office. |

15 T  could Jud say o Hos Cowrt Het w‘l\q? Fu,,_lo. +e_.ll me
l6. Semetling T do ¥ . T issued those sLLPoenas‘. B +‘\0\J—j‘ﬂ+ T was
17 Juing to hove o trlal Tuesday and Wednes day in Horey County.

R



18, I;v- net l'u.\.v'.nj +Hhewm, TL\&Y Cve 3o\nj' +o Continue Fhose .
19.. I undevstand that th'ns Couvt tokes Przc.eJed- over that

2o, Court. T would Jus‘f .s‘ay, Yeur Howmer , thed the Solicitrr Knew
reur Tlome

st

2t, when he was Going to h‘i ‘H«Is Case . L hoed Severc] on by and

22, "y U'\’y recouvse i1s te E“’+ o Hhe vecord I feel Het s wot

23, faiv Yo w, cClient ) he wedt qet o foivr trial 5, ond I could be
¥

14

24, 'me,ﬁ‘e,cﬁvj W I a4 reech  tHhe  witnesses and et Hen here |
25, TFf +the Cowrt orders me Fo go forward, does not §rend the

I Conbauence , T would esk Hhe Couwt Yo assish me ~« T bare the
2 subpoenas -- Hey are in my ofice typed - T had my 5¢cm£.,9

3 +\/Pe Hew <~ Hat I could hove Hhewm Foxed douwn h heve , and

4 ask the Coud +o have the Sheiff help we Serie these  peopk

S dowight and Fomcvvow morming s and Hhat wesld be all 5 Yous

(o« Hﬁvxv'r.

1. THE CouRT : /lnyﬁ«:hj from Fhe Shte ?

8. MR, BRYAN: I (jus* be real bm‘up, Your Honw,\)'us'/'
a

Yo ciav‘»‘.ﬁ\! for The rvecovd, since This js a iife without Firgie

0. offease, The nobice was Faxed on Seplmber te FF Ao, my
e ofce 4o s office giving  Wim rotice Hhat Hhis el was on

12, the ol vogter , and tHhe case b he Spete of  Haf he
13, H\wj\n‘ he would be TLV(»/JU 0n TMC-§J4L7 bnd W/edne,ﬂl‘?, '

14. Magistrafes Court 5 and 1 woul) $shike we Hat He obuiows
IS0 Hing o do, for Somebody Hhat Concerned obout M, would be %o

18,



le. pick up the  phone and coll me, if you knew thet you  Were

1% drying @ Case n HWC.] Cm% and  were protected, mayhe <all
18. the Suicitor 'w Ge.ovje,kwh and Sy Wl\y de y ou have we doun
19, on your teial  voster ) you Know Tw  protected ever heve, which
20. never Lw,,‘,ud. We Ffound owt obeud thet maybe nm«J? or
2l Friday, &nd so we were - T Hink Thursday = - and also just to
z22. c\ar‘.ﬁy, T+ owas _T'Lwnlay ond not F-—?JMI ot wLIdﬂbpa:d Gur
23. office +oid him qucHa when he weuld be up , which was +ivd
24, for el The reeerd shouldl veflect Hhet he 15 nod  called

25 fiest for dial. Me McGee is actuclly third, and o get o

b s point k‘.nj CW\y&rf, Robert Pushe , cher Tenling, Kare,

2: Blake , have all pled guilty s in addibion o the Fact Hhat M.

3. A xelrod has \"e_l)\-gse_n“r,é et Anbonic Wrin-, whom he

4. represents, is oy +o P\eac! 3u}|+7 > QHLouJ\« His scems do

5 be mew mews to Moo Weight, who hes ol someone in our office
6. that he hos mever spoken o his lowyer, even Heugh his law yer

% hes "*e,)mswf'u/‘ fo us Hat hes & /”i““

8. MR, AXELRop: Well, thaks true, Your Howew , and afte

q. look:,\j

lo. C\'H"\Lf ‘ook‘.nj a+ ‘H'\e, 'Pt’-t‘i‘s RN ‘FE,H' ﬂm*’ Hoj” WDu—fJ Be o P‘&q,

. T wean, L wus 5;\’"“) R my best guess on Het . T net Geing

-~ and I hadnt +a“‘§u§ +o my C—‘l"ﬁn{” Hot Jay N but

t2. Yo V"\'S'eac, ‘HAQ S+0-‘['€ C‘.n(,\ S\Qy “’t\cj’ u+S 5D:hj +ﬁ be, [« +F;4j ';f

13 T Hink b ot



4. MR B&YAN: And Gust For clanfy cabion T tHhink hes

15. done o gued job of Kegping W oom Prack a5 faroeso- but he Jd

by say theb he might  be ineffective F cevtarn Hhings Were unable
3.t be done 5 and T weuld Just ask Hhe Couet Yo make Suwe Fhot

I8, we ave clea, aboud  whot {—\,{.y\js need +o  be done price o use

lcl‘ ¢o Mmemc“y‘\)‘ %r; Ca de , So ﬂa_* ‘«'\Q_ ¢an L(_ &p,p‘f.c,"‘:vi .

20. THE CouRT : M. Axe'v-oA , Can Yyou Spec;p.‘ca“\/ tell me
21, +the ‘Hn'mjs Hhat you need to do o be P'\‘ﬁ’)avf-é for +al @
22. MR. AXELROD: T weed the witnesses Het I have '

23, .Subrvghacg o be heye for tHhe Pl s and the Su.bpoe_hk; are ot

24, 'MY office . TF the Count allows me s T  have them =- they are
25 4up- sided . TU  have them Fax Hhe one side , and have the
). Secomd side faxed to. TP we Couid Steple thew Yogether, T
2 woull ask the Cowrt ¥+ have the Shenfel 0ffice -~ because
3 they  are going o hove t  be  Sevved Hn‘.jm L and O F ot

4. ﬁnij\\a}_) {—\.,—9} H:“J ~ ~ +on§jh+, PVOLQL’\/ 5 So I Cawn Contacet

5. Yhese pecple , and they awe  Gevmane T the case . Its —--

b THE CourT : The  Stetel pe sihon in regerd o thet

%, ru}uasi".

8. MR. BRYAN ' Tie get no objechion 4 . T would heve

. been  prebebly @ good ides t buing Hhose , Knowing thet he wes
lo. ap foro +val  Has movining. I+ M?JH have been @ good idea +o
i have vaju Hiose Subpoenas:

20.



120 THE COuRrRT : Well , at ﬂ-v‘\’ rote, I divect FHhat tHhe

13, S'\tv}#tpé O)C‘pfce ass;st you ™ He Sevvice of Hese .

4. MR. AXELRoD: Thank ysu.
s, Your Hovew , T Faink Fhet ---
1. THE CDUR'T ;X 'H\',V\I( thet +he ‘}‘&Pt ‘\5.5 bee., wade ~- s

9. b-z‘mj made averlable ) yow and T Hink i chember s whes, you
19, discussed Hay with we earlier T explained -- and if weuld be
13, Ma Y\L“"‘j Het  shoudd you , aftes v3&w7uj He ""&ft ; discover

We re

20 {nfov madion tHhabkd new To the tase, that y'cu hod
2. Undwave of , or was a Surpuse o youw >, T Wil give You &n’

22, epportunity Yo tfake Hat wp with me in tHe MOrRing before we
23, begin teial . Af Hhis 44»@, however , Lw. getng deny the
24 mobon. Again, the informadion, mwy  wndecstending s hos bees
25, made available . fou are €xchanging with He Stek o tope the
Lo you have 1w your possession , after His ’lnm..:v , and T wili

Z j}ve— “‘\"k{, S+6+9. 'Hne, Sawme \"\uj\\*' s Once *‘l\e,\( kave 'Y‘av‘.e.waJ +‘\a+

(8]

. ‘i‘are, Vf ‘i—hey wish to , +o .b\':'mj Haot up with wme in the
4‘. Mbvn‘.,\j.

5. MR. AXELROD And chw Hongwr » @S the Q‘A'\Ur&u,is

o~

Recovewa Cenber does allow wme Yo see i+, and on my ﬂpg T hewve
Tone wey to copy it but T oy tell the Seliciter, and T Hinex
B. told +he Cowd in Chewmbers, that the vichia Hen mede @ PL,,.;t
©Tocall 4o my office, ang I had -- todoy T hed o Computen ey

© 20



Io. Come ovew heve to wy of fice and we wmode a C.D. of Hed. We
e winl give the Soliciter thot Copy in the V‘;‘Dfu'.vfj.

12. THE CouRT @ ALl right. Thank you very M™uch,

13. Amﬁk..\\j else we need Fo Puke “l’?

14. MR. BRYAN: No , Your Honew,

Is. THE CourT : A4l V:JH, The, we will Convene in thig

Ib. gase at den o cloek in Phe Movning - I will be present oF the
17, Court house S+G.v—““|vij ot 3:30 'L Hieres any maters Het need
1. to be Faken up with me,

19, MR, AYeLRoD ! Thank yeu;, Siv .

TN_T. pages 14: “v\es \ S - ,'2&51 2.0 “ne._!ﬁ

The Pch\-‘.o“er hevein Submits ‘an\' Trial Counsel Wo.s net

‘”ta()\l 'F(rr TV‘-c-\ ; Qhé \'t&é'\\\' C\Avn.\**&t} S—uck . AnA {Vu«k‘H\Lr me e

ad miHed Hﬂu‘t he  hed e Cage “pu'r ahout \ year Pv‘.m» 4o

Be Mol date. He admibted thet i wes o Teial by Awbush

bCCo.ust he hed obout Too Crl wmilngl Elieats @nd he hed

PV‘G&C‘*‘;D " w ‘IJTG ‘-,_a C.Du,y\{\\( ‘;o v : 5 -}i‘ ol re u'.*i- ; ow 4 'C -;'l‘\L Sone C‘\*Cu]-f
he ulru,&\\} hed PN‘P“"T) and v‘u“i\d ‘Qn— G H.e,v Trials. As  will b(
onvb,\ \l'\ Ht &V:é%“;k? H‘W}v\j Of‘ H:S‘ PG& = Ct"\v:c‘km, &l“e§ ) HM

will be  evidewce € "‘&d‘)mo-ﬁa R Su/;fum'f' of Hie issue Yo be &V:)MJ

Q"' ‘H\L PC\ 2‘ Hcav;r\ R
J

22,



~ Strickland, the

ineffective ~ assistance of

DISCUSSION
The Sixth Amendment to the United ~States . Constitution
provides that "in all criminal prosecutions, the accused shall

enjoy the right... ...to have the assistance of counsel for his

" defense." U.S. Const. amend. VI. The right to the effective

assistance of counsel means the right to "effective assistance of

counsel.” See Cuyler v. Sullivan, 446 U.S. 335, 344, 352 (1980);

also see United States v. Morrison, 449 U.S. 361, 366 (1981);

aw e e T - LTS S d

At the heart of effective representation is the independent

duty to investigate and prepare. Goodwin V. Balkcom, 684 F.2d
794, 805 (llth.Cir.), cert. denied U.s. + 103 s.cCt. 1798;_

Therefore, permissible trial strategy can never include the
"failure" to conduct .reasonably substantial investigation of the
case.

The test formulated in Strickland v. ‘Washington, 466 U.S. 668
rendered

(1984), for determining wvhether counsel  has

constitutionally ineffective assistance reflects this concern. In

Court identified two components to  any

counsel claim. {1) geficient
performance; and (2) prejudice. Under that decision, a criminal

defendant alleging prejudice must show that counsel's errors were

serious enough to deprive the defendant of a fair trial.

Strickland v. Washington,'466 U.S. at 687, see also Kimmelman v.

Morrison, 477 U.S.

365, 374 (the wessence of an 1ineffective

that counsel's unprofessional

assistance of counsel claim 1is

23.



errors so upset.the'adversarial balance between the defense and

prosecution that the proceeding was rendered wunfair and the

conviction suspect).
"must be more than

Preparation and investigation

affirmative duty to conduct

perfunctory." Counsel has an

appfopriate investigation, both factual and legal. Coles V.

peyton, 389 F.2d 224, 226 (4th.Cir.), cert. denied 393 U.S. 849

(1968). The failure to ascertain and invesﬁigate possible

defenses has often resulted in finding that the defendant was

denied adequate representation. See Goodwin V. Swenson, 287

F.Supp.:l66, 176-86 (W.D.Mo0.1968). -

~.The primary input of the attonney to his client's case is
‘that of professional experties. Even in a simple criminal case,
meticulous investigation and tnougntful legal analysis will often

reveal a panolpy of issues -- to which the defendant, a layman:

will be oblivious. Garland v. Cox, 472 F.2d 875, 879 (4th.Cir.).
The notion that defense counsel must obtain infotmation that

'the State haé énd wiil uée against the defendant is not simpiy a

matter of common sense. ThevAme:ican.Bar Association S;andards

for Criminal Justice, Prosecution and Defense Function describes

the obligation in terms no one could misunderstand in
circumsténces of a case like this one: "it is the duty of the
lawyer to condunt prompt investigation of the circumstances pf
thé caée and to explore all avenues leading to facfs relevant to

the merits of the case and the penalty in the event of

investigation should always include efforts to

conviction. The

2 4.



secure information in the possession of the prosecution and lav
enforcement authorities. See ABA for Criminal Justice 4-4.1 (2nd.

ed. 1982 Supp.). The failure to investigate, research and prepare

is equivalent to not representation at all. Brubaker v. Dickson.

310 F.2d 30, accord Willaims v. Beto. 354 F.2d4 698, and Brooks Vv.
Texas, 381 F.2d 619.

I+s clear 'ky He record Hhoat  thee wes no Tl S+'°~+?—3y

£ Counmsel hewen  His Arjume»& and o clear vielaNon of

Clﬁ(nf‘(\} E S{RL“\SLQA ‘ Ff—é%va‘ . L(«LW . See S+V\ltk lc.né V- W“"[‘:"q"bh s

406 U, 668 (1984) end o vielakon of Pekibioners b1 And 4%

Amesd madt Fo He U5 Conshbckion under ‘D“C Proces s

Pdﬂn“n,e,f ’ms"pad\cv.ilg as k. for He Creant of &« New Trial.

25,




ARGUMENT 4

4-) D'A +he ons-&cu"'o.— Cormmit P'r-DSeCu"’O\-‘-al Misconduet in a

viclation of Pe,‘i':{‘:onup‘; United States  Constifutiona V'u_tik"l' under the

Iitk Aw\anémen} um!u Due Prode;‘s oF Law’.

FACTS
The Sclitihe  Commited Prosceutorial misconduet §j misrepresentation;
False ﬁf’ms‘w+a+;°“; knswzﬂjly falge +e.$"i’:mo“7 of Yovernment
wWitness 5 wunfgwfl  ond .'Mf,roim beheavior w.jﬁ:tk will be discussed
kuein, in the *Petlowl..j : Cc”ocray / Trial T'Qns'c-r‘.‘)'i'.

M?. Robev“‘ B. Byyom C‘Ca.vly MuJe a Nt’.j“jen"‘ ;‘ F\’Rudli-v\{’ m;sre.'we.xduﬁc»\

of o inmﬁv“{-%{- Folse <tubement +  Hhe Couwnt.

22, M. vaav. ¢ If it Pleas‘e the Cou.r-"’, Youn Howap,\ju-\"‘"
23 wit rgsfg,c;i‘ to the lost issue, as Far as I wed My,
24, Kinicel 7es+evd'ay. I  heve wnever, ever Spiken o him
25 awaw of.

TV. T. page 2.4- “he_si 2% - 25

TN

5: ee s I wes Unaware

L- A'J'.p L;S ;nVDlthu+ PO+&»‘+‘.QH7 in +\‘\‘lS CA\SQA““

Tv. T. éaﬁe 25 ij-\as 5-‘0

26.



. 12, P MR AXELROD : Yﬁuu Hci\o\- ’ Su ;‘p I \"\x’_or ‘H\e gb‘iﬁz"'G"‘
13, Covyect , he's 5“7"‘5 +Hhat \/as+ev-Jo.7 wes +he A-—sf’ d°7 he ymet
14, My, Kinloeh ; or SPeke, to bhim ..

Tr. T. page 25 lines 12 -4
A

21, MR. BRYAN : Can I see the RAP. sheet again 7
22, Yoo Homer, yei, he does. TH on owr docket. As T
23. seid Your HWomer, X 4wt speak bo him oboutd his cAa..Je,
24  dowt Knew beteuse T didnt went P Know , because I didnt 1
25, discuss i+ with him nov  wigh to ...
Te. T. page 25 linest 21-25
o '1

22, Q. eeo but you

23, met me ye§‘+er¢5a7} s thet  Covvectd ?

14, Yes siv.

25, Q. And have I  ever Corresponded with you, writhen you a
i, Qetter ?

2, A. Noy, uh uh.

3, Q. Anl has any' represe;{-aﬁv@ of my office 5 or law

A enforcement ; ever hlked to you abeut this issue prior to me
5. b-‘-‘mﬂinj you yes+eréo\/ and sPeak;nj to you about it.

Tr. T. pagé 1de Vimes 22 = limes 5 page IH

21



1 ~ «ve T neves spoke

r
8. Dovi. As aw ,:nc;cer of tHe CDurt)_I Weas hever awiave Mr.

e

iq, K.\'\lat\,\ Wou‘,J bi i valve,J in “'t\‘\s Case, RNEVver t‘ltﬂré ‘F\rov-. "‘\lw\

Z2o. talked +0 t\:m 3 howv Ms. Biaujia.n: 2 “"“ So we waJ Say H'\of i+

21. waulJ be un‘Pa?r’y PV‘QJ udielal t vaise Hhe ;w\P Iy Catlion FYhet

22. Has was  Some  Kind of  deal  which he  received for  his

23, *gsf;m“‘y' T+ w:;u.w ‘)e M:S'Eada‘hj to the Jury 3 QS well as

24. unfaiv‘\/ PV‘L\)GJ:L.IQI .

. T\r. T. pPaad., 1 “na: 11-24
— v

B\/ ladk'\nj ot 4he letter +  this V?.r\, same  Selicitor dated 8-4-0¢

marked asr Courks

record ow A?Pea\ Bate S‘l’“amP pege 155 alse
Exhibit 9 Dear Mo, B'.-y';\.\ﬂ and PQ:){ 15% eoF, of tnvelof.;

“JA,-&SSUJ 4o Mo, 8"1’ @an Solieibor 5 clean Ly “the record and

EV:JQ-V\C( ‘H‘\a{‘ ‘Hw_ -PrOSe,Q,u‘l‘ov JUS’} '_ic; ‘f‘o ‘H\e, Cou»-‘} 9 +0 ‘H\g d&fei\ie;

a§ an offlecer of the court. We wmust also  note for +he redowd

LY
~ Py P

Haat  tHhe S‘i’aw.?LRgce:viJj Auj, ], 200% Fajg
of Exhibht 4 this very Same Solici}ow used a &(1 stamp

us}n5 as & Prosecutor iw

ﬂsc.{‘ Le dlSc U$£A anJ wis cauju’
Hhe C’?—Wje.‘l'owv‘ Coun‘l‘\/ Solicitors office in the Dayo /wLH‘; Case

ﬂv\(’ he_, was Meveé out oip “H\o:* o“‘voice b the HO\N{\’ Cou-n{m/ §°l€¢§+cv;

office. Pi‘hHOnev f{leJ a t,omriain“l' “j“:“5+ Robert R. Brym«-,ESa;uiv-e

‘wu:.He,'r Nwen h&" OQ—DE =L~ 04‘2(7 See Qﬂaat\d FarHov EXL\:L‘;“‘ kef?‘&:'\

28.



_\N\'\ere,uPcw the S.¢. Supveme Court of South Coarolinag office of
D‘IS(‘-‘IP\‘I?\GV‘\/ Cou.nSgJ § on AU3us+ l41 200‘( » Qn. ;WVE5+::’Q+;V¢ PQhQ' 0{‘

Commission Concluded Has mater, The Pana\ 34 net dismiss your

CDW‘Pla‘”‘*’ b\l+ Made Q d;Sch;+;pn ﬂ\d’ revmaing COHF;A?_K{-‘\AI_" tane:,

Hoe Prov‘.sior\s‘ of  the Rules for Lawre_v Dfsca'/:“nawy Ehfor_ca_me_w#,

Rule 413, SCACR.

The Solicitors achons of Fail‘mj to disclose the contents
of He leiHer 1w 3uesHon were a clear A;Sreja—rJ for his reSfensiéil,‘:},
as G onSecw)\w to  Seek Jus'“te in any Case which he 1s

?vo,yscc_uk nj .

Te. T. Retord ow Appaa.‘ Ra+e Sf‘a,w.p !Daﬂg 146 - 1473 O"Jf&* u[ro,.v\

The Hono\;a,l,ie Roje».— L, Couch

The record herein i¢ cleavl.’ Proo{' +hot  Me. Robeot 8. Br\/c,,.. ed o
the tom-"&,‘ misrg_)?rese.h+a"ﬁ(>n o?n False Frauwdulent Statement ; ©f
Wintin wmisconduch U«f:nj a 3DV®vnw\%+' witness to give False +es_f~‘.r».c>,7
of |his rer\nu‘s;Ue metheds to _3ej’ A \‘&rggg%\_” Convicﬂo.,.i w\
us“mj Jq'.l Heuse switeh $o 3¢+ o H\e\jd Convietlon. Pebbiner subuity
at  the ev:awb,“a hca»;,\j he  will  present  Evidance and ﬁs‘Hm;»«J NS
Surfm-n\ Yo Pu.i\y c\évdofa Hhe record as all of the Proseeutovial
misconduct  involved with  His  lssue  herin.

29.



B8 G’ On Cvoss-e)(am‘.nahoh you mentioned cheral Ptop'e,—I

9, dowt Kuow how W‘“M/ ~- and T Ctant Call thelr hawmes nows D

<
1o, you mentiopn ol the se Pe,o‘)\e. to wme

I, A. No

12. Q. OKC\\I. So, ‘o youv k“owltdﬂt, is theve qh‘/ W‘-\/ tHat me,

13, ov awothe, V(P\"\’,SQV\“‘@*\-:V?_ of tHe shkate wowld Kpgw that he had

4. said Het to all Hose Pe_of‘c ?

15. A. No.
L, Q. Se you kU what you Know , but yeu didnt tell me Het

1, he told other Peor)e?
19. A No , uk wh. T Just told Just Jhat T knew.

19, Q. Is Hewe any Teaspn you didnt tell we , or you Just

10, didt  Hink akowt it 7
2I.ACNe, T \)"us"- didnt ﬂa-ujk+ ahout 4 at  the Miment, you
22, Khow, “‘.[\ My, A xel rod 30\" out of LHL*J.

Tr. T, pase 1 lines B-22  Redivect- E xamination by Jolicihe Bryan

Tt\L G\:OVL \‘e,():red*- EXWM:D\&{‘;“—\ \)y S‘O';G“\ﬂr Bi’ya.-,, he's O() 5+VHCH"IJ

Jusﬂu, N M:Scavr;c‘.jg of Jus{-.‘de ' ID\/ 3€H"“9 Q S+a,+e_ withe ¢ t 3»‘\/&
Pe/\:)u,ye‘b +ﬂ$k'.vv\pn7 0# FO»C{‘S HB}F t‘& wWaos We'“ oW & ye Of Cou_,; 'QA
we ﬂe. {‘kc‘» ‘H'\a,"“ “\L w.‘H\\w,lJ +‘\e, lCH‘Q»v DF Vo Pmdn mgh+ matev) o.‘ 3

ie‘\‘\-y addvesced o R of Mike «Trme.s*”; rubbe, S‘f‘cm,i, proves & Clea.

Cuse op Pv-o S:c\.&ov}al \M"nséonéud‘ L\e. kuz,vu‘ abw+ M:'ke, Tones ‘/:wm "He,

Jo.



W\

leter | from Aavon Kinlech thet he fuiled o disclose / hid fom defnse,
by his d:sl«mgg-, persusded the Cowrt ;s and Juey by wsing decephive
and  unprofessional veprehensible methods just b get Convickion
whick Pebibiower weccived o 1o Senbence by ks plomeed  Tvial
by Ambush” by Heiling Defense on Fridey ot Pekitiomers Trol would
Start o, M.,,\clck7 whe  he  had  prtection s How(7 County, and  Knew
Defense  would _' nob  be Na-cla_ o +nel.

Petibioner subwaits that  Prosecutors wre winiskers of Jushce and
ik me_rz,ij Advecates. Prosecuhove hos Sloecia.‘ \"ﬁS/)Dns:‘Lf/ﬁ(,‘a; % do
Suhice and is held do the highest shndaris of ProRssinal ethies.

A prosecutor’s u;,-wy.,:é;l.#y Corviesr with I F S})tic“f?:'ta./& ebligations Yo
See Hhat the pehhones heren s accovded Proce,cl.uﬂpl _Jusfﬂ‘ca and
ot guilt s deaded wom sufficient  Evidence, the judidery
beare the ulbmate bespousibility > Br mainbaining Hhe judiered

inbegeity  and the high stendards of  prfessional conduct amony

‘H\L me,mlae/N‘ OP HL Bar- MJ Ar ,‘DW’I'iqu\nj a.hc’ dtﬁ‘mclfnj Hq_
’i

/‘ s ' ) “« 1 Jij
\—bnj‘lﬁ"uﬁunz( r.q'krs T Gw accusa;;,
- L4

Disf€USSION
Pebitioncr  submits the United States Constitubional rights A vendments
N, VI3 VIIT b Due Process of Low s by Solicitors aclNons
dhove shbed deprived  pubibones of Life 5 Liberby: and Due Process

ep LNWO Pe"‘:‘\‘:vne,r "\erej»\ ‘F\.u-'}'kev Submits ‘Hw."’ f'['\& Sohcfhn s an
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‘oftofce\.r of the Couvt. sect Bt\rgev V. United States , 295 y.g¢ 18, 88
(‘qgf) ( C‘b\/tvnme,h-l» A’H’va\c.y ' 3 H?. FQ,P\_PQ_ sevtative 6)0 a SOV&VQIJIJ?

Wl\OSE 0L|;36+:c‘n +0 SbVﬁ,vn :MjkY“‘:ale_ ;S as Co h—.Fg“.'y.\j as 1\"‘5,
4 J

65]13@}10“ to Govern aF all , awd whose intervest , Fhevefore, = &

v minal proseculen s net ot i+ shall win a Case , but Thet gushee

Shall  be donel\> )

ARBA St andorvds A:v C\—Iw;.‘al Justice PVOStCuHon Funchiva ?
L'vp +‘\&

Defense Funchlon , Standavd 3-1.2¢) (34 4. 1993) C° The duty

prosecubon s to  Seek Justice , not vnudJ t COV\vIQ‘F’.,) Nat’l Dist,

A ys . A;f‘.\. Net gnel P\"OSQL\.CH’L-'« S’i'qhéards N standavrd 1.1 (2“} EA-‘q“il)

(“ The Fv:ma.»\/ rggrm,g;bil'd»y of Pmset‘.u‘How as Yo see that Jus#.‘ca. s

accomplished ,”)

Tl'\u.s,' a PVOS(’.(‘.U"‘D» M“‘i not Seek a Conviction at av\-’ F\'u'ée_.

see alse: State V. Povter 526 Aw. 24 359, 3L2-63 C Miwn, 1945);

Salibos , 499 N.W. 24 ot 811 CM‘“‘Y prohibifions thet the Sshicitor

COW\MKHCJ Q',SO a‘)r)e;ur. :y\ S+anaar¢,l$ Of Ce ‘nt’\tc.‘f" ""ke. A wien) Can &A\—

.. N n» ) s X 1.0 . . - {
AS:‘oc_‘\u‘l"uon "Aus estoblished Tov Pmsec_u-f‘ov-s as well ag gRriise Coungels

A_mv__iﬁhl)b\vdf 'P;,v Cviva ha.. ;;T_gi-‘ce. y PVDSECLF"‘:On F\lhd'NOH.f,

thi s See !
Standavds 3 -5.9 ( fvosmuk‘on),
A rvo;gcu‘hr Mm.’ Fvo secute w;HA €ovnest OmJ \';301— - 'nkAJee.J. "‘L

Should do se. Bub, \Jt\:le he may strike L\ch’ B“.ws’ he Is Mt of L:Lu?

+0 S{fh‘uke ¢ou‘ 0Wes . I'{‘ iy ag m'u(‘_l\ I'\is Et;u.“‘y] to "ﬁ{"Fa;u ‘F"OM‘EV“PVOT%W]
method ¢ Q.A\c,u\ad»ej t P\rodu.cg o WVOnj‘pLd Cowvictiow as '+ s to
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use .tvev\, \ej{‘hmd’e means o bv‘.nj about & \‘)usf— one’' 295 U.S. af

08, 55 sS4, 629 af 633 (emphasis added).

Tkﬁ SOUJH\ C-(M«D‘:V\« S‘u.’o',gw;e C-O <t EC.L.ge,) 'H";S Sawe 5"‘(»«&&»(‘ }h

L
State . k‘.hj, 11 6. 24 293 (14952) “A Solicitee 1% aw officer of

+he Court re,PreStn+Inj all the pecple » n‘»\clua.‘nj the aecused , and oCcypies
& 1uasi-du3:‘¢:a| posibon and must see Hat Justice i+ doame, Hiet ne
Conviehion taKes place except in Gﬂ:dj Conformity with the Law and
Het He aceused is not JV,‘.;.,&J of Gy Cws’r:‘n&:oul Rights ow
Pviv;'tjgs and , howeve, Sh«mj Wis [ her belief V;‘ky be of an acceuseds
gult ) he must conduct Hhe Trial i o munner  faiv ond Smpartic|
+ te oalcused... a The Cowt ko SPtc:ﬁ‘ckHy indicated Vhat the
Guby @ Solicider i ko See thet Jushc 05 done and mof just b
Convi & the defendand and 'Furﬂerm”q_, He Solhiciter ¢ ?qu_?-u'ucln‘do.i

o#‘.‘cu; QV\A mus+ tlgi- ég H;hzf w'L?cL PH':.VUJ» & ’.I-\_gg Teial.

—_— a———

seet Shde v, Dudden , 213 SE.24 589 (1935)

PQ‘H“F\O re £uii ask  That +he Co'wr+ \v/o\A"l“ his Comvich .
10ne v 5PQC_ \/ a VAL n

and Ovder his 3wmu§.‘u.+e,,(7 release from Cu)‘"’o? witheut VC';.:»\ch{"e,J

ag a w\a‘H‘e,v 070 La.w; LLhA J\LSHCQ, aS. to P"OSe_cu.J(n-.‘g’ M'\SCO'Y\JKC:*:
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~ “The ovemiding theme of the Brady caséé is the _en_iphasis the
Supfemc Court has placed on the prosecutor’s résp‘onsibility for fair
ﬁlay. In close cases, ‘the pmdenf prosecutor will resolve doubtful
questions in favor of disclosure. This is as it should be. Such
d]sclosures will serve to justify wust in the prosecutor as the
representauve...of sovere1gnty...whose interest...in  a cnmmdl ’

pro_seﬁuﬁon is not that it shall win a cause, but that justice shall be'dq‘:r;;ef:;: .
And it'wﬂl téﬂd to prcsc:'-ve» the criminal trial, as distinct from tﬁe
proseéutbr’s pﬁva-te delibemtibns, as -f.he: chosen forﬁm for ascertéinin'g
the trath ébout criminal accusations. - |

Riddle at 46, citing Kyles v; Whitley, 514 U. S at 438-40, 115 S Ct, 1555.

Thc Solicitor’s actions of fzulmg to dlsclose the contents of the letter in. questlon were 'a

N
-y

clear disregard for his responsﬂnbm as a prosecutor to seek Justnce in any case which he is

'prosecungg A letter from a witness that demonsb‘ates the wxllmgness to make a deal in

éxchange fm‘ his tesnmony should be &en fo the defendant re ardless oﬁhcﬂmm

a deal, However, whlle this evtdence could have been t‘avorable: to- the defendant, 1t did not
‘indicate that in fact_ a deal for the testimony had been reached. In light of all the ewdence_.a_nd.

testimo_ny, and in pafticular. the lack of any facts indicating any deal struck between the witness

and tha ! Qalinitor 1t 1a thiz cowrt's Fmrlvna that the Aefandant ransived Ya fair trisl reonltine in o
ang ---- DULILILUL, AL IS MRS LURAL e Lanaia wiv UwWiwiinasiiiy & Tl DAl Qb WOV R

verdict worthy of confidence.” Riddle.
After a.review of the record in this case, there is no evidence that any type of deal existed
between the State andeinloch for his testimony in this matter, The Solicitor met with Mr.

Kinloch the day before the wial, which was after all of the charges against Mr. Kinloch had been
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o 133() ORDERED.

: Spamnburg, South Carolma .

Novcmbar 9, 2006

- resolved, except for the ehafge of receiving stolen geods. That charge came before this_ jddge the

day lafte_r the trial, but Mr, Kinloch's plea was taken without recommendations or negotiations as

to sentencing. In addition, the dismissed Burglary charge waé dismissed on July 28, 2005.;, The

letter from Kinloch, in which he asks for some help in exchange for his testimony, was dated

August 4, 2006, which was after the burglary _chargg héd been dismissed. The dismissed
burglary charge would have very little probative valus, if any, as to a deal between Solicitor

Brysn and Mr. Kinloch. Thus ‘Solicitor-Bryén’s actions do nof rise. to the level of bring the i

trustworta{ness of the vcrdzct mto questxon and ﬂxereby nequmng the grantmg of a new lnal

THEREFORE, 11: is the Order of this Court that Defcndant § Motrcm for 2 New Tnal 1s o

- denied. -
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24 Defendant jn)lT\, Uc)u.na‘ a Feasonable gouol

ARGCUMENT 5

S-) Was  Counsel ineffeehive v #ailinj, to Oéjed- +o the Trel

on the Facks T

Coi‘w{i J’uv\, T wstruchion thet ;‘MPQVM:“:M‘] Commented
+ ,

FACLTS

Petifioner Subsmits That S.¢. C°“$+1+u+;ow Avt. V., F 21 P'?l‘“LH‘S

'J"“‘\{ tnstruction as  will be Shown in the fo“ow:“‘j: cono?“y/ﬂ. T.

2‘, Py ‘wed' Q—V:Jendg 12 +e$+ihw.7 From G wn

22. wdividual, or a person whe claims P have  diveet kmw'ert

foct in the case.

2 3, tonecer n‘.“j Some Vha‘l’e,'r‘.a.'

Te. T,  page 178 iwes 21 -23

21, ceo The Defendunt 18 nof re}u:reé to  prove himself

27- inmolent of any C,‘\M'Je. The Barden of Pyge'f’, as I hove old

ﬂro\ljkoud’ 'H\:S il 2 s uPu.\ the 5"’&1‘( to P\"OVL %Q

I.L.‘

Te. 7. page |81 lines 21 - 24
1] \%J

"
VIQ"‘:M :v\ Q

6. I also C—L\arqc, You the “'es‘l—amo;v of a

1% Cviminal Sexual Conduct case  Case r:\e.eé net be covvoborq+e3]

Ty‘ T. ?A(“Q ‘83 \-neS lb-_!l

34



DiISCcusSS|ion

P?.‘P\‘HOV\Q,\. Mere:m Sul)m]+5 "H\o\"‘ ‘H\e ‘qv\jUQSQ OP 3=C- COAL Aﬂm 5"6‘3“657'

S+G+¢St "’ A V:d{“.m‘;‘ "‘CS‘HMcn\’ need not BQ Corvohovrated g \)W*' Pd‘\u{;sne_.-
"\Qm‘.“ ovaues - ot is o wvielatienw gv -\Tl«cljg Yo CJ‘\cﬂjg Hhe D—ur\l

with  instruction os  such because t would be an ;mParmfssibg Commented

on the facks v o viclatiew of S.¢. Constitubion Avk ¥, § 21 .biéttu.sg “1“0.

A
'{Y“ Hhe Juv\/ ‘Hr\&“‘ 'H\Q +€S+‘\w\sn\, 5“‘ 23 V:'L*)l\v\ A\.V\ o C"“V‘““hg\ Sile
1

’

tonduct  case need  not  be  Covvphoreted weould Pw;mtﬂ-uml divect

He Vevdietr £ the S"‘Dfﬁ, bﬁcougg‘ v COV\'A.Lsed He J\L\»\’ made then,

Howk Hoat -ch,\’ had t Yook W further than the V*‘C“\Ms>+§si~‘mc_lz.

“n

AV\J the Stafe Could “-'_’j“& Het Hois Ia“ju‘f is P)'o’)e-r U-Vuc’e,;r +Hhe Case

State V. Sehunpet , 313 $:¢ Soz, 435 5.£.24 859 (1993) whick Fhe

S-c. Su.r\\'),me Coq_y.-l” P‘Q,hgé own  Qwn I'\A;dna case., A‘Qtnvtj LGHZE, V. S"‘OJ"Q

293 Twd 524, 406 N.E.2d 632 (1980) which hes since Fhe

S‘Ckuw\?u} w.l‘uj hes  heen  veversed in M; 784 N.E.2d 454

(2003) which will be discussed hewin .

. .o 4

] Frov'(; SUuin & Cﬁii:je 5

ITw gi“"‘*;mge_/\;_“’ (slfra) the cowvt dié wet GF
but  held enla Hat Hhe 5:\’% C)\M—Je. did wet  constidute veversibie eror

under the Civeymstances of tHaf Case 3:V¢u as & WLoleq

BEN St‘nmge\:{' the Sufv-emt Cowrt Livst wnoted the statute and Hhet

He +ral \')“Aj'; had Ci\m—jul R ! tHhe +esf:mop.y of tHe vieclim need not he

Corvobovated in Fvosatn.d%on under ¢ 16-3-0655, Hot Ba{rj the offense of

’r

conduect with a  winer. The Court Hew noted SC'L‘“_MP%’#S‘

CV‘IM‘\V\&‘ Sﬁx\lll

35.



argument +o He effect that Hiais was' an €vvoneows Qkay\jtcm +he focts.

Fl\na“\, 5 +L¢ Sc\'\umPe\;} Co u.,s-“" L\EJJ ' " T\'\L +’r\|6.\ \')'uu{je FWPV’J
C‘/\Rv‘j&A ~'H\L \')\Ln’ W Cou‘w b&lieve Oun.ll 5n‘njie Wi"}ha;; ovey Stveval;
'+ was He scle Juclje, o“.p 'H\-C ‘Pc\c','{"s‘ » "\e, L\GJ ne OP\'n:on (,Ll:ou.{'

'+\r\bse Fac}s, and the state hod Hhe burdew of /7r0v;rj tHhe o Hense

C"\“Vjcé he\/om‘ a Feasomable douwbt. Takinj the C"\c'rjg as @ w hele |

He Cowdt found no  reversible ervor. Accovd Lothe V. Stete |
3793 1.5 529, 406 ae.2d 632 (190).”
T,\Q S‘Ouj'e- Ca,ro]\ma S\u[:re,w-e Cou.v+ ;h SCL\LNPQ,\-% SPEC:P;C&“Y

indicated  thet s Ac"lJ}nj Yhot the evreneous Chavge did net
was m accord with the .L\oUIvj of He

constd \d.‘e reversible  érvov

Trdlana Su?reme_ Court n  Lottie v. State, 373 Ind. 589, 106 W.E
ZA 633 (,qso) . Tl’\;s Cou_,r-f' LDWC-V&&- 9 SAOHJ,J &C;JQ i-o "QCOv\s{Aev H’S

7]

(Jet]s}on as +0 the ,)Yorv-;e"‘y 070 H'\f_ " no COH'-o‘)o'rc\*';On C,\erjﬁ and as

“i‘o ‘H\a 'revv.rs;ue ha{’lrﬂ, cnc H\e €ryoneousd j}vivj olp Suc[« a C;‘&r:je. P

(:\jH‘ of Tthe Fact that tHe Indiana S“Premt C°U~»—+‘ has D?hce

lom £00 o A
i SN

'hAAl - A “L, ‘ AJJ-!

b ot V1o Lol ol sy e .o A dog
~rec0n5|¢grw1 ivs noru-"J ung rLyevocy ¢ e Bar & Ollis

F

jrounés VerY S}milm— i—o H\c a»jumcnﬁ\ "a;s‘d 57 Pd‘:fﬁ'ownu. In

Ludy v. State , 784 N.E. 24 459 (2003), He Tndiaua Supreme

Court Even.u]edj Lottie ‘n a wWell reasoned delision,
ﬁXP‘q‘m“nj . -
The d\qliu\jtg instruckon o Argum ent s

FYOMe,w-a.‘L;c ‘FD\- ot \EQS{— -H'“'e"’ reasonss FllrSIL
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H’ UV\‘PO\;Y‘Y #OCUS&S ‘{’LL \)‘\M‘r‘s‘ CAH&V\*HDﬂ Ow ahé
"\‘-JL\‘OHS a Sihjlc witness's Fes{-&w\om/- S\QCOvJ,
v} Presenh a Conce)ﬁ uSeA I aPPe_.Hatfe, revie w

that 15 irvelevant 1o o \')un/(s Function as

'PG\C"“F;“AC/‘"' Tl‘\‘\“(Js lb\/ \AS:nj ﬂﬁ. ‘}‘CCL\H‘;C&‘ +?,\’w\

[\}

1] .
UV\QOT\'O\)OV‘&'\'CA s ‘H\e, EV\S‘qucHo,\ or aUuMCn+ may

mislead +he \‘)ury )

The Tndiana Supreme Court  Furthes indicate) ,‘ Instructions and
arjume,n+ Hat uumacess*u,‘"y em'alms:‘ze. one PA-r‘chlq;. ev’»JuHary Fact,
withess , or Fi\rasc of the Case have lonj bee.. J:‘safrrweJ ves [Ajn
mstruchion direeted to The +?.5‘Hm0v\7 of ene witness trronwusly invades
the P\'O\':h(‘,e of  Hhe J'uy.\/ whein ‘H\U;, instraction intimates Gan oF.'V\Som 1IN
+he ¢red‘.5}l‘.+7 of a witnesse or the wain to be given to his +€-S‘Hl\~au7,h
The Indlana Cow*— in LuA¥ noted ‘Hnafr QPP&”N&' C°°~*+S dl'SCuss‘;rj

W ) '

He SKF'F:C:LALJ_ of He evidenie ob Sevve TFhat a  Convietion M«y rest

4 . ) .t 1 i i Y I [T S . oaa. A
uf:cm rne UinhCorvoborqted F&Shmana o (/% ViCriv nowevewr lr\"—‘ SO 1
wdheoted that His was an aPPeJluLa standard , unsyiteble L. *j'”Y‘;‘
Consldevation. The Lu'!!’ Cot  observed, The marw fack Hot  cerfain
la'\juujg oV exPV‘eSSI\an [;5_1_7 USQJ In HL D/H‘H:‘Onr 010 Hl‘f Com—f‘ 'h’
reacly T+ p}no.‘ tonclus:om dois net  make H~ Pkope_y ‘thua e '|Q>v~

. IS I’ * — |
;“S"‘rw..h"ons Ov av"jumu-{*s ‘I‘D G \)uri. 'Li- Luc):’: Coa»—'f Ttur‘Hve\-

W U

observed that  He mean “j'F‘v‘ +\’«"W\ uhCOr\”oL)ofo:/‘eJ) in His

3%



instruckion is likely nob self-evident b He lay jurer and that the
wse of the word wncomoberaded | in the charge o argumesd
without & definidion renders the brgument or  Cherge ‘c',o»\ﬂg;j ,
misleading s and of dibiows efficacy .’ The budy Court held Hhat Hie
3}vlnj of Hu's arjumch,t ond insFrudiea wWoes error . 1 he Coust
overaled Lall] prior decisions approving such arjument and

‘iv\s"‘vud{ong, }y\clud.‘vj H{, Lo&?t decision s,nd{‘.‘ulloy kﬂ#ﬁvmhcec‘

Y n Sbl'\“MP&\’+ .
The Luo\g-’ Cout Found Het I Hhat tase tHhere was substaniel

Frpkéﬂn‘ve, evidence €s+qL|I5L‘.nj He elements of the Cherged offenses
iadgpe,nde.\t f He viehwms +es+;m..,(7 and Thet, therefore , while the
hillonge)  argumert and insbrucion was ervoweons; the ereec 99
hot re?u.‘m reversal . 3‘.\»\2]“15, in M, He proseculon
Fresc’,d-d He viebws tesh mony but alto relied on Severel witnesss
o whom the viehn had complained and on expect +es{;m7'_ regording
rape Hrouma T conbrast, in  Peltoner's ¢ase thee was wno evidence
of gl independut of Fhe Vichms  teshmon, ©
surfelh  who Prosecuwhion CommFed Prose cutovia\ W‘l\s‘c,u“clu—c} om  Several
grounds  bhefore  duing ) and affer Trial, And the Shites enbive
prosecution rested emk:»ug on Hhe vichws  allegabions; who made
o« allegahion +o have pelfiomery  arrested o charged  but wmade
taped  Shidement / reconted  stodemed  but ui*fwe,/dL, festifiel. The sttt
SIC Cede Ann. S lb=3- (5% does soy “He vichms ‘ksﬁhoU, net need to
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be Comroborated | but R judie Jo give Such o Cherge fo He Ju;]
would  be clwrla a  Violdhien of im,nm.‘;sib)g Commenting on He
focts 5 and  directed verdieh for the Stabe Tn Vielatiow of South
Cavolineg  ConstifuRon Avke V., 5 21 ' Tudicial commads cn
the focts are probibited in Sowth Corelina, A bral judse may
i

tertain Evidemce ov even that cevtain Evidewnce is ¢r is hot
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1 s ddwyu’ mfovf?rj. T  Honk, what h?he?—n.‘m pereent  of
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STATE OF SOUTH CAROLINA ) TN THE COuRT OF CoMMoN PLEAS

COUNTY OF GEORGETOWN )
) /A No. _2OW-cE-2%-0CI{5

Shannon D. MeGee, (47120 )
Petitioner, ) MOTION To ADDRESS ALL
V. ) ISSUES PRESENTED PURSUANT
State of South Carelina ) To: S.C. CodE ANN $1%-2%-80
Respondent ) |
)

COMES NOW, Pekitioner respectfully asks this Honarable
Court to direct the A++0Ph€.y Generals office 4o address [all]
;Ssue.s.,we.se_h*ed 5 PU'rSuav\"' to SC C°_Ae. Amn § '1‘2'7-80, as

decheA by the South Carolina Sul,mm,L Court in Pruitt V. State
423 S.E. 24 I27 That each and every issue P»-e.sen+ed B} addvessed
at any P.C.R. Hearing that is kU according to Br)‘sgn v. State
493 S.g. 2d Soo (199%). '
Pebitioner Ffurther asks that each and every issue raised herein
be addressed by the Courk, ab any heaving dhet is held and
that s Court direct that all issues be addvessed in bn_‘e-v-
issued by this  Court. |

For the requested , Petibioner respectfully  prays.

Re.sPecH‘tu Vays/SULma+s

/S/ »Wﬂm )&u_/

Shannen D, McGee,¥14%120
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§33:6 Triar HANDBOOK FOR SouTh CaROLINA LAWYERs 4TH Ep. CLOSING ARGUMENTS § 33:6
mm.ma. the jury to disregard the most fundamental aspect of our @M Kan. 39, 144 P.3d 647 (2006)) (golden rule arguments are not al-
criminal justice system, reversal was required, notwithstanding El lowed because they encourage jury to depart from neutrality and
nvm fact that the argument may have been the result of uninten- . decide case on improper basis of personal interest and bias).
tional, overzealous rhetoric. . | Caudill v. Com., 120 S.W.3d 635, 675 (Ky. 2003), as modified,
. - : (Feb. 5, 2004) (prohibited golden rule argument is one in which
§ 33:6 “Golden Rule” argument ) . : prosecutor asks jurors to imagine :E_:%m?cw or mc_:mo:m n:mm%
s . - w N care about in position of erime victim); Garron v. tate, 528 So.
Nnmmwwn%:m,wa_ﬁme%o”“mnmuwwM%_n nnw:m :mw of the OoEm:, Rule K 2d 353, 158-360 (Fla. 1988) mcﬂomcn:noq,m golden rule arguments
position oF 8 part w it urged to place themselves in the . during penalty phase of capital case, taken as a whole, demon-
Jecide the ca vm Y, th _nn im, or a victim's family member and strated classic case of attorney who has overstepped bounds of
Coe S b od se from that perspective. mnmﬁ.m v. Reese, 370 S.C. 31, . . zealous advocacy and entered into forbidden zone of prosecutorial
.E.2d 898 (2006). Although the forbiddance of Golden Rule _ misconduct, requiring new trial); State v. Carlson, 1997 ND 7,
Arguments began in civil trials to hinder the plaintiff from urg- ; 559 N.W.2d 802, 811-812 (N.D. 1997) (golden rule argument is
ing ..Urm jury to put itself in the place of the victim in order to improper and should be avoided in civil and criminal actions, but
obtain ?m:m« damages, the prohibition has been made applicable brief comment in prosecutor's rebuttal argument did not consti-
to criminal actions. State v. Reese, 370 S.C. 31, 633 S.E.2d 898 tute reversible error); Hayes v. State, 236 Ga. App. 617, 512
(2006). o S.E.2d 294, 297 (1999) (an improper golden rule argument asks
_ .;m argument is essentially a plea to the passions and preju- jurors to consider case, not objectively as fair and impartial
ﬁ.omm of the jurors, and completely destroys and nullifies the . jurors, but rather from biased, subjective standpoint or litigant
jurors sense of impartiality. State v. White, 246 S.C. 502, 144 or victim). :
m.m.mm 481 Cw.mmv. The argument also tends to arouse the jurors | The court in Von Dohlen also rejected the State's argument
to 5.2&8 their om.:: to be governed by the evidence and to that a “Golden Rule” argument is permissible in light of Payne v.
consider the facts in the case impersonally. State v. White, 246 Tennessee, 501 U.S. 808, 111 g Ct. 2697, 115 L. Ed. 2d 720 (1991)
S.C. 502, 144 S.E.2d 481 (1965); State v. Gilstrap, 205 S.C. 412, (permitting a jury to consider victim impact evidence). Consider-
32 S.E.2d 163 (1944). The “Golden Rule” argument asks the jurors ation of victim impact evidence does not open the door to Golden
to become advocates for the plaintiff or victim and to ignore their Rule arguments urging the jury to subjectively analyze a case
obligation to exercise calm and reasonable judgment. State v. solely or primarily from the victim’s viewpoint. Payne allows a
Reese, 370 S.C. 31, 633 S.E.2d 898 (2006). Regardless of the no- prosecutor to call upon jurors to consider objectively a victim’s
menclature cmma,.mak argument that importunes the jurors to uniqueness as an individual and impact of the crime on the
place themselves in the victim's shoes is disallowed Golden Rule _victim’s family. The Supreme Court stated “we strongly disap-
E.m..:dwso. State v. Reese, 370 S.C. 31, 633 S.E.2d 898 (2006). . prove of such arguments because their only possible use is to
For instance, in Von Dohlen v. State, 360 S.C. 598 602 S.E.2d improperly arouse the passions and prejudices of jurors, urging
738 (2004), the Supreme Court noted that a solicitor’s wnmcn.:m.so them to abandon their sworn role as fair and impartial arbiters
mi:_m holding one of the victim’s shoes, that the jurors should of the facts and view the evidence {rom an improper perspective.”
va.nrmBmm_<mm in her shoes” constituted a prohibited form of Von Dohlen v. State, 360 S.C. 598, 602 S.E.2d 738 (2004).
the OoEm:. Rule mnmﬂ.ﬁ:msn,: in which jurors are urged to place Another example is State v. McDaniel, 320 S.C. 33, 462 S.E.2d
.nrmamm?mw in the v@w;_oz of a party, a victim, or a victim’s fam- 882 (Ct. App. 1995), in which the solicitor used the word “you” or
:%.Bmagn and decide the case from that perspective. The court a form of the word “you” about forty-five times in her closing
vo_smmn out that other courts uniformly have condemned and argument, asking the jurors to put themselves in the place of the
prohibited Golden Rule arguments in criminal and civil settings. victim. The court of appeals reversed the conviction under State
Forrestal v. memammsﬁ. 848 F.2d 303, 309, 25 Fed. R. Evid. v. White, noting the solicitor’s comments were directly related to
Serv. 1349 (1st Cir. 1988) (stating golden rule argument is the jurors and their family members.

f

In State v. Reese. the solicitor repeatedly argued, “Who speaks

universally condemned and listing factors to determine whether
for |the victim|?” and responded that the jury would speak for

it is reversible error); U.S. v. Teslim, 869 F.2d 316, 328 (7th Cir.

mmwwvm%w_&dm it is improper for prosecutor to urge jurors to place her. The Supreme Court held this argument indisputably asked
P.3d Aowmm»_%ovwmn%wm shoes); State v. McHenry, 276 Kan. 513, 78 jurors to abandon their impartiality and view the evidence from
o4 203, (2003) (disapproved of by, State v. Gunby, 282 the victim’s viewpoint, and was an improper Golden Rule argu-
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