THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Mikell R. Scarborough, Master-in-Equity
Case No. 2009-CP-10-5799

Windswept Villas III
Horizontal Property Regime,

Respondent, RECEWED
AUG 31 20W

Elaine Devlin Peery a/k/a, ~ Appellant.

Elaine D. Peery, SC COUIT Of Appea‘s

APPELLANT’S MEMORANDUM ADDRESSING APPEALIBILITY

Pursuant to the Court’s request dated August 1, 2014, Appellant Elaine ].)elvlin Peery a’/k/a
Elaine D. Peery respectfully submits this memorandum addressing the issue of whetiler or not the
order challenged on appeal is appealable. The order in question is the Order on Judgment Creditor’s
Motion for a Rule to Show Cause and Order of Contempt (Rule to Show Cause).

Respondent filed a Notice of Motion for Rulle to Show Cause and for an Order for Contempt,
having been filed and stamped by the Clerk of the lower Court on June 10, 2014. The Motion Cover
Sheet is not signed nor dated, nor does it bear the stamp of the Clerk of Court. Ex. A Further, the
Responderit-’s letter to-the Clerk of Court, the Honorable Julie J. Armstrong, dated June 10, 2014

indicates the Notice of Motion for Rule to Show Cause and for an Order for Contempt was sent via



courier to the Clerk of Court, without the documents being sent in the same manner to opposing
counsel. Ex. B.

Counsel for Respondent further signed a Certificate of Service indicating that Appellant’s
counsel was served with the aforementioned motion on June 10, 2014. During a hearing on June 20,
2014, Counsel for the Appellant argued that the Appellant had not been properly served with the
Rule to Show Cause. The Rule to Show Cause filed on June 10, 2014, was not personally éewed
upon the Appellant until July 9, 2014, after the lower court ordered on June 26, 2014 that the
Appellant be served with the Rule to Show Cause. Ex. C.

As reflected in the transcript of the June 20, 2014 hearing (Page 22 of Transcript of Record,
from the hearing held on Friday, June 20, 2014, commencing at 10:00 a.m., the Court stéted:
“However, before I specifically find Ms. Peery in contempt Court, of I'm going to require that she be
served personally with a rule to show cause, that rule to show cause order(i iﬁg) (sic) her to appear.
And I'll give you a date in a second. And she’s to show cause why she’s failed to appear at these
hearings. And she’s to be put on notice in the rule to show cause that should she fail to appear at
(the) next hearing she will be subject to arrest, and that will be through the Charleston County
Sherriff’s Office.” The Court further stated: “I'm going to set that appearance for August the 29" at
10:00 a. m That should provide plenty of time to get her served and notice to be there.”

Thus, Respondent’s ;:ounsel has erroneously propounded in the Order on Judgment
Creditor’s Motion for a Rule to Show Cause and Order of Contempt signed by the Court on June 26,

2014 and filed on June 30, 2014, that the Appellant was held in Contempt at the hearing.

Respondent’s counsel has argued that the Appellant is subject to sanctions from a prior finding of
contempt, held on June 20, 2014. Again, the lower Court has made no such finding and has

mistakenly signed an Order indicating that such a finding was made:



The Appellant argues that the Rule to Show Cause is appealable because the Order on
Judgment Creditor’s Motion for a Rule to Show Cause and Order of Contempt was erroneously
entered because a hearing on the issue of contempt has yet to be held and is scheduled for August 29,
2014. The Honorable Mikell Scarborough, Master In Equity clearly indicated that the Appellant had

.not been personally served with the Rule to Show Cause as of the date of the June 20, 2014 heaﬁng,

and further, the Master scheduled the hearing for August 29, 2614 at 10:00 a.m., and specifically
indicated that this should allow ample time for personal service of the Rule to Show Cause upon the
Appellant. In accordance with the Master’s ruling, the Appellant was personally served with the
subject Rule to Show Cause on July 9, 2014. Thus, the Respondent’s argument that the Order on
Judgment Creditor’s Motion for Rule to Show Cause and Order of Contempt is interlocutory is
improperly stated and therefore without merit.

Respondent further argues that the Rule to Show Cause is not appealable because it is
interlocutory, because the Court has not addressed the issue of sanctions. Respondent further claims
that the lower court intends to address the issue of sanctions at the hearing scheduled for August 29,

- 2014. On the contrary, the lower Court specifically determined that the Appellant was not personally
served with the Rule to Show Cause (See Page 22 of Transcript from hearing held on June 20, 2014).
The lower Court then specifically instructs counsel for the Respondent to personally serve the
Appellant, and the Court then scheduled a hearing for August 29, 2014 to address the issue of
contempt once the Appellant had been properly served with the Rule Show Cause. Service on the
Appellant was accomplished on July 9, 2014. This further conﬁ.rms that the lower Court has not yet

'ruled on the issde of Cc;ntempt‘.
The findings propounded by the Respondent in the Rule to Show Cause Order clearly

misrepresent the lower Court’s findings that the hearing on August 29, 2014 was specifically



scheduled to address the issue of contempt, after the Appellant had been ‘properly served with the
Rule to Show Cause.
When counsel for Respondent was unable to provide proof of personal service to the Court, the
Court ordered Respondent’s counsel to serve the Appellant with the Rule to Show Cause Petition
_and Notice of the August 29, 2014 hearing. Therefore, Appellant argues that the issue of contempt is
scheduled to be heard at the August 29, 2014 hearing, any inclusion of a finding of contempt in any
preceding Order is in error and premature. The Transcript from the hearing on June 20, 2014 clearly
reveals that no such findings were made, nor were there findings made by the lower court sua sponte.
“In order to sustain an finding of contempt, the record must be clear and specific as to the acts or

conduct upon which such finding is based” Whetstone v. Whetstone, 309 SC. 227, 420 SE.2d 877,

881 (Ct.App.1992)

To allow the existing Order to stand would deprive the Appellant of due process and the-
opportunity to offer a defense on the issue of contempt at the upcoming scheduled hearing. It is at
this time wherein the Appellant will have the opportunity to defend the accusation of contempt. The
Appellant respectfully requests that the Court of Appeals ﬁnds‘that that an Order on Judgment

Creditor’s Motion for a Rule to Show Cause and Order of Contempt is in fact aﬁpealablé.

Quinicth

Vernee C. Hancock, Hsquire
SC Bar No.: 15174
Post Office Box 2276
Summerville, South Carolina 29484
(843) 851-1476

Attorney for Appellant

August 20, 2014



EXHIBIT A
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STATE OF SOUTH CAROLINA ) N THE:COURT OF COMMON: PLEAS
o ‘ ) NINTHJUDICIAL CIRCUIT
COUNTY OF CHARLESTON™ Y Q09
) CASENO:2040::€P-10:5799
Windswept: Vzllas HI Horizontal Property ) ‘MOTIONAND ORDER INFORMATION
Regime, ©~ . X -«
’ Plamti'ff,” b ‘FORM.AND:GOVERSHEET
VS ) '
p)
Elame Devlm Peety a/k/a Elainie D. Peery )
5 Defendant. Y
d % i
Pratt ThomaSXWaIker, PA PO 60&22'7«6
P, 0. Drawer 22247 5 - Summerville, SC 29484
Charleston, se 29413 . |:Phong::843-851-1476:Fax843-851-0183
| .Phore: 843-727-2244Fax 843-727-2238 : E-mall hancocklawﬂrm@gma:L gquther
! E-mall kfm@p tw com Other '

FORM MOTI(DN NO HEARING REQUESTED (complete SECTIONS 11 and III)

.PROPOSED ORDER/CONSENT ORDER gcomglete SECTIONS"II and IIX):

,c;”)\orter Ncedcd -YES/[] NO

‘ , ~ SECTIONTI- Motlon/Order Type
Dert‘ten motion:aitached: -

NE -FormsMotlon/Order

‘Ehereby:move'for reliefior: actIOn;by the;court as set forth in:the attached propc)sed order

¥

Slgnature of Attorney for [ Plaintiff /_| Defendant_____Date submitted: - |

. SECTION:III: Motion Fee

[ PAID~ AMOUNT: §___ . .
L) EXEMPT: CIRile 16,Sh6w Cause i Child-6i Spousal Support

(check reason); [~] Domestic Abuseior Abuse and Neg]ect

. ‘ [] Indigent:Status. [ ent Party
] Sexually Viglent Pr edator Act . Pow viction'Relief
[7) Motion for Stay in Bankruptcy
[ Motion for-Publication - Motion for’Executlon (Rule 69;:SCRCPY:
L] Proposed order submitted. ar-request of- the courtsior;,

rreduced to writing from:motion’ made in open court per Judgexs instructions;

fName of Cout, Reponer e
I ] Othier_ e
P DGE’S SECTION s e e
10 Motion Eeeito- bejp_ d upon ﬁlmg of theattached JUDGEGODE.. ____.. =
| -ordei: ‘ ‘

1 [)Other: ' i Date: S

CLERK’S VERIFICATION

T




o%-chro-sreg
) INTHE COURT OF COMBION PLEAS:"*
) FOR THE NINTHJURIIAE €IRCULE. . 2.
) CASENO.: 09-CREA0HEIEZ =% ;

STATE OF SOUTH CAROLINA

COUNLY OF CHARLESTONI

‘WINDSWEPT: VILLAS I HORIZONTAL.
PROPERTY REGIME ,
Petitioner/ Jiidgment Creditor;

%

N

. MOTION k¢
RULE TO.SHOW CAUSE
AN/ORDER OF CO

NOTICE:OF MOTION AN

)
)
)
& .o - : g 3
ELAINE DEVLIN PEERY A/K/A )
“ ELAINE D. PEERY; )
MNE )
)
)

§

Respondent/ Judgment Deblor.

YOU WILL PUEASE TAKE NOTICE that thé undersigned attoregs. &= the ™
| _, % far
Pettitioner/Judgment: Creditor will move before the Hororable Mastet in. Equity for

Chafleston Cotirityon Jung: 20; 29%1?4‘ at 9:30 ‘a:m. for+an Order of, Gontempt based on:

the foltowing:

4. Ai'Order of Referéiice: was filsd on. Odtober 31,2013, a copy of whidh is.
‘attaickiad erets 3s Extibit A The Orde required Elaine: Pesry. to personally
\appear to ahswer qUisstioiis Urider oathion Jariuary 13, 2014; Elaine: Peery
tetained counsel,, Who appeared on that: day and later filed a Notice' of
*A'D“P'é‘éf?hdﬁzfﬂh’;’w;éf"\"éf.. Elaine Peery:did not personally appear.

2. The rattér was -continued and @ second \anfjrﬁung on ?ﬁupplqmenial’
“Procéedings ‘Was scheduled for Aﬁ‘r;i.l 24-; 2014, A Notice: of Hearing was.
seived upon. Elaine Peery's attorney in accordance with the South: Carolina
‘ZRU"eéudf‘fCi,if\/ii! %P;ﬁbcediif@;qﬁﬁt%ébé,ultf Mar@ﬁ; 27,2014 Notwithstanding, Elaine

Peery again failedito'appear;



8. ‘Todate, E‘lgiﬁé Peery has tefused to.comply with the dier‘;,of Reference filed
Odtdber 31, 2013 Neither Elaine Peery:nor her attomeys/have provided the
;,.;(;’i]hderysié ned counsel with the’ materials: required’ by:the. Court's October” 31,
2013 @rder JNorhas she agreed to submit to ardeposition in compllance with
the Ordersof Refsrance. ‘ . )
4, This Motion is supported 5’"y‘ thé- Affidavit of Katle Fowler ‘Monaoc; attachedi
hereto as:Exhibit B, .

WHEREFORE the i Petltloner/Judgment Credltor moves this: Honorable Courtto
enter an: @rder of Contempt for the :numerous: fa:lures by the | Respondent/Judgment
Debtor to comply with @ Court Order and to- appear: at these' Supplementa| Proceedings.
The Petitioner/Judgment Creditor further moves for:sanctions' in xaCéérdéhgél with; Rule:

¢ 37ofthe ,/”S‘_f‘o,u,t[h;-eja;dii‘né"R‘ules;.of Civil Procedure, ari awa}q of tosts. ahdi dttorneys: fees.
associated: with the filing /of sth‘i;'sf Motion,. and séthéf felief in favor of the: -

Pet.itiénquﬂ,udgm,e nt Creditor-as the Court deerisjust and"propef.

K ’t'if opHér Monoc (S.ClBarNo. 78131);
“:Drawer 22247 .
‘Charleston SC:29413-22k

Tel: (843) 727:2244:

Fax: (843)727:2236;

IE<mail: kfm@p-tw.com: *

Attorney for Judgment Creditor  *

47

C June 10,2014 -
“ Charlésten, South<Carolina,




iNTHE COURT OF COMMON PLEAS.

STATE OF SOUTH CAROLINA )
) FOR THE NINTH JUDICIAL CIRCUIT
)

GOUNTY OF GHARLESTON CASE: NO.; 09-CP-10:5799
WINDSWEPT VILLAS il HORIZONTAL )
PROPERTY REGIME )
Petitioner/ Judgment Credrtor ) L
o . )
V8, ) ) AFFIDAVIT IN SUPPORT.OF
- ) . PETITIONER'S:MOTION FOR'RULE
o M , ) :rg_gw
ELAINE DEVLIN PEERY A/K/A- )
ELAINE D. PEERY, ).
: L )
L T -y = N )
.. RESPONdENt/. Judgment Debtor.. )

1, Katie Fowler:Monoc, Having: been:duly sworn, depose and say that:'

1.. liam over the age: . oﬁ 18 and make, sthls affidavit. ‘on personal knowledge and
information: : - :
2. lamicounsel for the Petltuoner/Judgment Creditor- Wmdswept Vilias 'III Horizontal

Property Reg!me ¢ Wlndswept ) in the above-matter,

< 1 emailed’ John. Cantrell, ¢ourisel for ithe. RespondentlJudgment Débtsr, on:
- February 14, 2014 ‘to commumcate the: need to: proceed 'with duscovery to.
determmefwhether?Elame Peery has assets'to pay. my-client's legat fées; mterest»“
on the judgment; and costs owed by ‘the iRespondent Judgment Debtor
that-Canitrell provide ime’ with dates He: and his «client would be -available
deposmon and remmded him: - needed the: 'materials: xoutlmed m the Court s.
Octobet 31 :2013 Ordét'to; prépare for-that deposition:” -

4. T emailed John:Cantrell again on: March 3, 2014 to, remind ‘him to speak: with his'
- dlient about her availability for a deposition ovér the next threé weeks.and the.
dlscovery owed ‘pursuant to the: Order of Reference .

5. - Havmg not received: deposition dates or. dlscovery, | emauled Jeff: McDaniel,

: ying: wJohn: Cantrell, on: March 14, 2014 to 'set the continued hearing. on:
Upplemental Proceedmgs and to Feéquest that the Court ordenthe ‘débtor’s timely
on: with dlscovery for the identification; of assets which may:be:used to
: ull) the amounts owed per the underlymg Judgment ’




iNor has: Elaine | Peery, personally appeared at any- of ‘the notlced heanngs on
these’ Supplemental Proceedlngs

ke

Further Affignit sayeth naught

%{leﬂ{owler Monoc Esquwes e

SW.RN tmand subscnbed before;me this,

12014 i

(LS)




EXHIBIT B



PRATT-THOMAS | WALKER . ATTORNEYS AT LAW

PROFESSIONAL ASSOCIATION
E. DOUGLAS PRATT-THOMAS

G. TRENHOLM WALKER
16 CHARLOTTE STREET W. ANDREW GOWDER. JR.
CHARLESTOH, SC 29403 JOK L. AUSTEN

:a:’;’t‘;\:i::fé‘;“s.n" LINDSAY K. SMITH-YANCEY (SC, NC)
THOMAS H. HESSE (SC, GA)

18% W. FREEMAR (SC, CA)
DARIEL S. McOQUEEHEY. JR.
KATHLEEN FOWLER MONOC
JOHK P. LINTOR. JR.

PHORE: 843.727.2200
FAX: 843.727.2238

WWW.P-TW.COM

(843) 727-2244 (direct dial)
(843) 727-2239 (fax)

kfm@p-tw.com (&-mail) OF COURSEL

THOMAS P. GRESSETTE, JR. [SC. USVI)

June 10, 2014

\)ia Courier RECEWED

The Honorable Julie J. Armstrong

Charleston County Clerk of Court AUG 2 1 2014
100 Broad Street, Suite 106
Charleston, SC 29401 SC COUITOf Appeds
Re: Windswept Villas |ll Horizontal Property Regime v. Elaine Qevlin
Peery

Case No.: 10-CP-10-5799
Our File No.: 6835-003

Dear Ms. Armstrong:

Please find enclosed the original and one copy of the Notice of Motion and
Motion for Rule to Show Cause and For an Order of Contempt, Affidavit in
Support of Petitioner's Motion for Rule to Show Cause, and Notice of Hearing in
the above referenced matter. Also enclosed are the motion slip and a check for
$25.00 for the administrative filing fee. Please file the originals and return
stamped copies to me via our courier.

Thank you for your many courtesies in these regards.
Yours very truly,

OMA§ WALKER, P.A.

KFM\cam

Enclosures :

cc: - John R. Cantrell, Jr., Esqg. (w/encl.)
~ Vernee Hancock, Esq. (w/encl.)




STATE OF SOUTH CAROLINA ") IN THE COURT OF COMMON PLEAS :

). FOR.THE'NINTH; UDICIAL CIRCUIT,;V?‘@
.  CASE NO.::09-CP-10- 579§, '

GOUNTY OF CHARLESTON:

=

WINDSWEPT VILLAS 1Il HORIZONTAL.
PROPERTY'RE( IME )
Petitioner/ Judgment Creditor, )

)

ELAINE DEVLIN PEERY AJK/A )}
ELAINED. PEERY ).
)

)

f%%?@!!?ﬁﬂ}’ﬁéﬁégmenﬁ Debtor. .%)i

The undersugnedf’hereby ceitifies that: cop;es of the. Motlon for: Rule to Show Cause
eand For an’ Order 6f Contempt, Affidavit in :Support: of Pétitioner's Motlon for Rule: to
Show Cause, and Notice' of Hearirig mfthe ‘above-referencéd ;matter» have béen séfved

upon.counsel listed below:on Juné 10, 2014, by facsimile:and by United States:Mait:

Johi R., Cantrell Jr Esq. Vernee C. Hancock, Esq.
B:0, Box 1276 P.0O. Box 2276 .

Goose Creek; SC 294451276 . ‘Summerville, SC 29484
Facsnmlle 309-213- 0922 B Facsimile: 843-851. 0183

- Chnstme Morrow Paralegal tor .
Katie Fowler-Monoc (S.C: Bar No. 78131)
P. O Drawer 22247
Charléston; 'SC 29413-2247
Tel: (843) 727-2244

Fax: (843) 727-2236
E-mail: kfm@p-tw:com 7
- Attorriey. for Judgment Creditor

Charleston, South Carolina




EXHIBIT C



- PRATT-THOMAS | WALKER: S _ ATTORNEYS AT LAW

PROFESSIONAL ASSOCIATION e
E:DOUGLRS;PRETT-TROMES
6. TREKKOLK WALKER
368 :uamnf}"; STREET V. kNDREW GOWDER, IR,
TOR L. AUSTER:
Ukosay. i, SP(I‘FH “YEKCEY.(SC-RCF
H0AS B HESSE;(sC. oo,
RWFREEMAK (SC, €AY
DERIEL'S, HicQUEEREY. JR,,
KETHLEER FOWLER Wotoe’
JOK& P. LIRTOK.. IR~

POIDRAVIER 22247,
CH&MESTUH SC 29413 2247

OF COURSEL
THOWRS P.GRESSETTE. IR, [sC. usvi):

July 17, 2014

The Honorabie Julie J. Armstrong
~.Char|eston*County Clerk of Court
100 Broad Streét, Suite 106
Charleston .8C 29401

Re:  Windswept Villas:IIl Horizonfal Property: Rediitie v: Elaine Devlin.Reery
‘Case No.; 2009-CP10-5799
Our-File. NG, '6835-003

DearMs: Armgtrcmg :

Please find ‘enclosed the ‘original and one copy ‘of the: Affidavit ‘of Service: upon Elaine
Peery dated: July g 2014 Please file thé -original and return a stamped copy to: s if
‘the, enclosedsenvelope

Thank:you for yourmany. colitesies in these regards.
Viours vety thuly;

PRATT-THOMAS WALKER, PAA.

;Chrlstme Morrow
Paralegal 16, Katie:F. Monoc

Enclosures
ce: John Cantrell Esq. (w/efiel.)
’ ek Esq.. (w/encl)




AFFIDAVIT OF SERVICE

‘State of SouthiCarolina County of Chariéston. Common Pleds Court

" )L);%Q,— PRt A OO INNA 1A A
Case:Nurriber: 2846-CP-10:5799 Caiirt Date: 8/29/2014 10:00:am

Plairitiff: ‘
Windswept Villas iliiHorizontal Propérty Regime
VS

Defendant
Elaine Devlln Peery alkla Elaine D. Peery

For: -
KatiesFowler;Monoc .
Pratt-Thomas Walker. ProfessionaifAssocigtion

i2.0: DiaiWer22247

‘Charlgston, SC: 29413

Recelved By PROCESS SERVICE INEC. to be: served ‘on Elaine D. ‘Peery, 3053 Pignatelli:Crescént, Mouint
Pleasant’; SC 29466.

1; John:Gordon, 3Bein"g duly sworn, depose and:say thaton the 9th day’ of July, 2014 at 11:95 am, ji

PERSONALLY served by delivering a true&copy of the LETTER MOTION AND:ORDER® INFORMATION’FORM
ANDLCQVERSHEETv NOTICE:OF MOTION AND: MOTION‘FOR RULE TO'SHOW:CAUSE. ANQ
ORERQOF‘CO ITEMPT,:EXHIBITS. A-B, ORDER ON JUD MENT EDITOR'S MOTION FOR'A RULE TO
SHOW! CAUSE AND ©R ER: OF QQNTEMPT and NOTICE O RING:with the date:and hour of servrce

bysme; to: Elaine:D. Peery atthe:addressiof::3053 F%gnatelh Crescent, Mount Pleasant lod
1,29466 and informed; "ald personiof thé contents therein:

il.am T?if\’ijé"""naé‘ishteen:anc‘:i haveinotintéréstin the:above action.

Stbscribediand Sworriito:before g onithe Sth dayof
Vi ) allyfknown 16

‘Our Job'Serial ‘Number,LEX-2014001649

Copyfight ©1992-2011 Dalabase Services, Inc: - Process Server's Toolbox V8.5’



Telephone: (843) 851-1476 Attorney at Law Fax: (843) 851-0183
Post Office Box 2276, Summerville, South Carolina 29484

Vernee C. Hancock, Esq. E-Mail: hancocklawfirm@gmail,.com

August 21, 2014

VIA HAND DELIVERY RECEIVE]D)

The Honorable Jenny Abbott Kitchings AUG 21 2014
South Carolina Court of Appeals
Post office Box 11629 SC Court of Appeals

Columbia SC 29211

Re:  Windswept Villas Il Horizontal property Regime vs. Elaine Devlin Peery
Case No.: 2009-DR-10-5799

Dear Ms. Kitchings:
Please find enclosed the original and two (2) copies of the Appellant’s Memorandum Addressing
Appealability in the above referenced matter. Please file the original and return two (2) stamped copies

to me in the enclosed self-addressed envelope I have provided.

Very truly yours,

Vernee C. Hancock

VCH/nac
Enclosures (as stated)

cc: Katie Fowler Monoc, Esq. (Via Hand Delivery)



