
\!Loe ~upreme QCourt of ~outo QCaroltna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Robert L WIdener, EsqUlre 
Celeste T Jones, EsqUlre 
A VIctor Rawl, Jr , EsqUlre 
Andrew G Mellmg, EsqUlre 
McNair Law FIrm, PA 
POBox 11390 
ColumbIa, SC 29211 

Stevens Bultman EllIOtt, EsqUlre 
POBox 6922 
ColumbIa, SC 29260-6922 

CurtIS L Ott, EsqUlre 

January 17,2012 

Turner, Padget, Graham & Laney, P A 
POBox 1473 
Columbia, SC 29202 

Damel Thomas SullIvan, EsqUlre 
The Sulhvan FIrm 
907 Calhoun St 
ColumbIa, SC 29201 

KeIth D Munson, EsqUlre 
SandI R WIlson, EsqUlre 
Womble Carlyle Sandndge & Rice, PLLC 
POBox 10208 
GreenvIlle, SC 29603-0208 

Re Weston, Momca v Kims Dollar Store 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803)734 1499 



Dear Counsel 

The record m the above case has been revIewed and the tIme allotment for oral 
argument for thIS case IS as follows 

PetItloner 15 mmutes 

Respondents 15 mmutes 

PetltIOner m Reply 5 mmutes 

ThIS case IS scheduled for hearIng on Thursday, January 26,2012 at 10 30 am 

Very truly yours, 

Damel E Shearouse, Clerk 

BY-...!&~QiJJM~N _1rI--,--_~-v--J-=--IIt_1.I ___ _ 
Admmistrative ASSIstant 

DES/dmh 

/ 



mbe $>upreme QCourt of $>outb QCaroIlna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Robert L WIdener, EsqUIre 
Celeste T Jones, EsqUIre 
A VIctor Rawl, Jr , EsqUIre 
Andrew G Mellmg, EsqUIre 
McNair Law FIrm, PA 
POBox 11390 
ColumbIa, SC 29211 

Stevens Bultman EllIott, EsqUIre 
POBox 6922 
Columbia, SC 29260-6922 

CurtIS L Ott, EsqUIre 

January 4, 2012 

Turner, Padget, Graham & Laney, P A 
POBox 1473 
Columbia, SC 29202 

Damel Thomas SullIvan, EsqUIre 
The SullIvan FIrm 
907 Calhoun St 
Columbia, SC 29201 

KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 
Womble Carlyle Sandndge & RIce, PLLC 
POBox 10208 
GreenvIlle, SC 29603-0208 

Re Weston, Momca v Kims Dollar Store 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 



Dear Counsel JI.. ~ 
Please be advIsed oral arguments III thIS matter wIll now be heard on liliiid1J&, 
January 26, 2012 at 10 30 a m and not 10 00 a m as prevIously scheduled 

Very truly yours, 

[j~~ ~4~ 
ds 

CLERK 

DES/dmh 



ANDERSON 

December 2, 2011 

The Honorable Damel E Shearouse 
Clerk of Court 

ate ij 2011 

MCNAIR 
ATTORNEYS 

Robert L Widener 

~ ,r"t!I~e~n~\mcnalr net 
_ JC.T 8031) 799 9800 

F (§.Q.3) 753 3278 

South Carolma Supreme Court 
Post Office Box 11330 
Columbia, South Carolma 29211 

S C SUPREME COURTS C, SUPi ,;"u "'" CQuRf 

Re Momca Weston v KIm's Dollar Store and CIBA VIsIOn, et al (2) 
OpmlOn No 4592 
Heard June 9, 2009 - Flled July 15,2009 

Dear Mr Shearouse 

PetItIOner, Momca Weston, wlll not be filmg a Reply Bnef wIth regard to the 
above cIted case 

Respectfully yours, 

McNAIR LAW FIRM, P A 

Robert L WIdener 

RLW/as 

cc SandI R Wllson, Esq 
Damel T Sulhvan, Esq 
CurtIS L Ott, Esq 

COLUMBIA I061813vl 

McNair Law Firm P A 

1221 Main Street 

SUite 1800 

Columbia SC 29201 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GREENVILLE HILTON HEAD MYRTLE BEACH PAWLEYS ISLAND 



MCNAIR 

November 15,2011 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

Re January 2012 Prehmmary LIst 

Dear Mr Shearouse 

/ 

I am m receIpt of the January Prehmmary LIst for heanng of whIch I am 
counsel of record m the followmg two cases 

Weston, Momca v Kims Dollar Store 
Eldndge, Watson v Eldndge, Frances 

I have been noticed by the South Carolma Court of Appeals that Estate of 
Carolme Gzll v Clemson Umverslty, m whIch I am counsel of record, IS on theIr 
January Prehmmary LIst 

I respectfully request that the cases not be scheduled on the same day 

WIth kmd regards, I am 

Respectfully yours, 

ATTORNEYS 

Robert L Widener 

rWldener@mcnair net 

T (803) 799 9800 
F (803) 753 3278 

~~ 
Robert L WIdener 

RLW/as 

COLUMBIA l060249vI 
ANDERSON BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GREENVILLE HILTON HEAD MYRTLE BEACH 

McNair Law Firm P A 

1221 Main Street 

SUite 1800 

Columbia SC 29201 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

PAWLEYS ISLAND 



\!rbc ~uprcmc qcourt of ~outb qcaroltna 

Momca Weston, 

KIm's Dollar Store and CIBA 
VIsIOn, a dIVISIOn of Nov art IS 
Company, 

PetitIOner, 

v 

Respondents 

The Honorable G Thomas Cooper, Jr 
RIchland County 

Tnal Court Case No 2005-CP-40-00655 

ORDER 

For good cause havmg been shown, the time for servmg and filIng Reply Bnef 

of PetitIOner m the above entitled matter IS hereby extended until December 2, 

2011 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

BY~~.f- ~ 
C~ ~ Clerk j 

-
N6vemller 16, 2011 ' 

- U I -II , """'\ L. 

0/ 11\"1 \ -
cc /~ R, Gbjert JLI FW.\ldener, EsqUIre 

1,1 \/1)\1 'V 

• Celeste T Jones, EsqUIre 
~':1 I ~ 
''A~ VIctor Rawl, Jr , EsqUIre 
Andrew G Mellmg, EsqUIre 
Stevens Bultman EllIott, EsqUIre 
CurtIS L Ott, EsqUIre 
Damel Thomas SullIvan, EsqUIre 
KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 



ANDERSON 

MCNAIR 

November 15,2011 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carohna 29211 

Re Momca Weston v KIm's Dollar Store and CIBA VlSlon, et al 
OpmIOn No 4592 
Heard June 9, 2009 - FlIed July 15, 2009 

Dear Mr Shearouse 

(2) 
Sc S 

Appellant's Reply Bnef IS currently due November 17, 2011 Due to conflIcts 
m the schedule of counsel, Appellant respectfully requests a fifteen (15) day 
extenSIOn to serve and file the bnef ThIS extenSIOn would make the bnef due 
on December 2, 2011 We have enclosed our check m the amount of $25 00 to 
cover the cost of thIS request 

By copy of thIS letter, we are advIsmg counsel for the Respondent of thIS 
request 

Thank you for your consIderatIOn of thIS matter 

Respectfully yours, 

McNAIR LAW FIRM, P A 

Robert L WIdener 

RLW/as 

cc SandI R WIlson, Esq 
Damel T Sulhvan, Esq 
CurtIS L Ott, Esq 

COLUMBIA I060245vl 

ATTORNEYS 

Robert L Widener 

rWldener@mcnalr net 

T (803) 799 9800 
F (803) 753 3278 

UPreme C 
OUrt 

McNair Law Firm P A 

1221 Main Street 

SUite 1800 

Columbia SC 29201 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GREENVILLE HILTON HEAD MYRTLE BEACH PAWLEYS ISLAND 



Zltbe $>outb QCaroltna $>upreme QCourt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRE:NDA F SHEALY 
DEPUTY CLERK 

To Daniel Thomas Sullivan Esquire 

From Daniel E Shearouse 

Date November 10 2011 

RE January Preliminary list 

PO BOX 11330 
COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules thiS IS to 
adVise that the follOWing case( s) Will probably be reached for hearing at the January 2012 term of the 
South Carolina Supreme Court Our records Indicate that you are counsel of record In one or more of 
these case( s) 

Court Will meet the days of January 10 11 24 25 and 26 Please notify thiS office In writing 
prior to November 18 2011 as to any scheduling conflicts for the January term and any changes or 
additions of counsel that should be made to the record for the purpose of argument If you do have a 
scheduling conflict please adVise as to the speCifiC nature of the conflict 

Weston, Monica v Klms Dollar Store 



utbe ~outb QCarohna ~upreme QCourt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To CurtiS L Ott Esquire 

From Daniel E Shearouse 

Date November 10 2011 

RE January Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the following case(s) Will probably be reached for hearing at the January 2012 term of the 
South Carolina Supreme Court Our records indicate that you are counsel of record In one or more of 
these case(s) 

Court Will meet the days of January 10 11 24 25 and 26 Please notify this office In writing 
prior to November 18 2011 as to any scheduling conflicts for the January term and any changes or 
additions of counsel that should be made to the record for the purpose of argument If you do have a 
scheduling conflict please advise as to the specific nature of the conflict 

Weston. MOnica v Klms Dollar Store 



moe ~outo QCaroltna ~upreme QCourt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To Stevens Bultman Elliott Esquire 

From Daniel E Shearouse 

Date November 10 2011 

RE January Preliminary List 

POBOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the follOWing case(s) Will probably be reached for hearing at the January 2012 term of the 
South Carolina Supreme Court Our records Indicate that you are counsel of record In one or more of 
these case( s) 

Court Will meet the days of January 10 11 24 25 and 26 Please notify this office In writing 
prior to November 18 2011 as to any scheduling conflicts for the January term and any changes or 
additions of counsel that should be made to the record for the purpose of argument If you do have a 
scheduling conflict please adVise as to the specific nature of the conflict 

Weston, MOnica v Klms Dollar Store 



utbe ~outb QCaroltna ~upreme QCourt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To Robert L Widener Esquire 
Celeste T Jones EsqUIre 
A Victor Rawl Jr Esquire 
Andrew G Melling Esquire 

From Daniel E Shearouse 

Date November 10 2011 

RE January Preliminary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the proVIsions of Rule 216 of the South Carolina Appellate Court Rules this IS to 
advise that the follOWing case(s) Will probably be reached for hearing at the January 2012 term of the 
South Carolina Supreme Court Our records Indicate that you are counsel of record In one or more of 
these case( s) 

Court Will meet the days of January 10 11 24 25 and 26 Please notify this office In writing 
prior to November 18 2011 as to any scheduling conflicts for the January term and any changes or 
additions of counsel that should be made to the record for the purpose of argument If you do have a 
scheduling conflict please adVise as to the speCifiC nature of the conflict 

Weston, Monica V Klms Dollar Store 



'<Ebe ~outb QCaroltna ~upreme QCourt 
DANIEL E SHEAROUSE 

CLERK OF COURT 

BRENDA F SHEALY 
DEPUTY CLERK 

To Keith D Munson Esquire 
Sandi R Wilson Esquire 

From Daniel E Shearouse 

Date November 10 2011 

RE January Prelim mary List 

PO BOX 11330 

COLUMBIA S C 29211 
PHONE NO 734 1080 

Pursuant to the provIsions of Rule 216 of the South Carolina Appellate Court Rules thiS IS to 
adVise that the follOWing case(s) Will probably be reached for hearing at the January 2012 term of the 
South Carolina Supreme Court Our records Indicate that you are counsel of record In one or more of 
these case(s) 

Court Will meet the days of January 10 11 24 25 and 26 Please notify thiS office m writing 
prior to November 18 2011 as to any scheduling conflicts for the January term and any changes or 
additions of counsel that should be made to the record for the purpose of argument If you do have a 
schedulmg conflict please adVise as to the specific nature of the conflict 

Weston, MOnica V Klms Dollar Store 



WOMBLE 

CARLYLE 

SANDRIDGE 
& RICE 

A PROFE;,SIONAL LI MITID 

LIABILITY COMPANY 

Mr Damel E Shearouse 
Clerk 

550 South Mam Street SUite 400 
Greenville SC 29601 

MaIling Address 
Post Office Box 10208 
Greenville SC 29603 0208 
Telephone (864) 255 5400 
Fax (864) 255 5440 
wwwwcsrcom 

November 7,2011 

South Carolma Supreme Court 
POBox 11330 
ColumbIa, SC 29211 

Keith 0 Munson 
Direct Dial (864) 255 5412 
Direct Fax (864) 255 5480 

Email kmunson@wcsr com 

RECEIVED 
NOV 9 2011 

Re 

S.C. Supreme Court 
P"'" \ \ \.{- (I 

MOllIca Weston v KIm's Dollar Store and CIBA VIsIOn, et al 
CIvIl ActIOn No 2005-CP-40-0655 (Appeal) 
OpmIOn No 4592 (Ct App 7/15/09) 
Case Trackmg No 2009-147986 

Dear Mr Shearouse 

Enclosed herewIth for filmg IS an ongmal and 16 copIes of Respondent ClBA 
VISIOn's Bnef and Proof of ServIce Please file-stamp and return the extra clocked copy 
m the postage-paid envelope provIded By copy of thIS letter, I am herewIth provldmg all 
partIes of record WIth copIes of same Thank you for your aSSIstance m thIS matter 

KDM/drl 
Enclosures 
cc Robert L WIdener, Esq (w/encl) 

Celeste T Jones, Esq (w/encl) 

Very truly yours, 

Womble Carlyle Sandndge & RIce, LLP 

~u1~ 
KeIth D Munson 

A VIctor Rawl, Jr ,Esq (w/encl) 
Andrew G MellIng, Esq (w/encl) 
Damel Thomas SullIvan, Esq (w/encl) 
Stevens B EllIott, Esq (w/encl) 

WCSR 7021757v\ 
GEORGIA I SOUTH CAROLINA I NORTH CAROLINA I VIRGINIA I WASHINGTON D C I MARYLAND I DELAWARE 



ANDERSON 

MCNAIR 

September 27,2011 

ATTORNEYS 

Robert L Widener 

rWldener@mcnair net 

T (803) 799 9800 
F (803) 753 3278 

Via Fax ((803) 734-1499) and U SMaIl 

The Honorable Damel E Shearouse 
Clerk of Court 

..R.BCBIVBD 

South Carolma Supreme Court 
Post Office Box 11330 
Columbia, South Carohna 29211 

SfP 2 f} 2011 

8 9 SlJPREME 99l:JRT 

Re Momca Weston v KIm's Dollar Store and CIBA VIsIOn, et al (2) 
OpmIOn No 4592 
Heard June 9, 2009 - FIled July 15,2009 

Dear Mr Shearouse 

Appellant Momca Weston hereby consents to the Respondent CIBA VlSlon's 
MotIOn for ExtenSIOn dated September 23, 2011, requestmg an extenSIOn until 
November 5,2011 to serve and file ItS bnef 

Respectfully yours, 

McNAIR LAW FIRM, P A 

W{L--
Robert L WIdener 

RLW/as 

cc SandI R WIlson, Esq 
Damel T Sulhvan, Esq 
CurtIS L Ott, Esq 

COLUMBIA 1055177vl 

McNair Law Firm P A 

1221 Main Street 

SUite 1800 

Columbia SC 29201 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GREENVILLE HILTON HEAD MYRTLE BEACH PAWLEYS ISLAND 



\!tbe ~upreme <tourt of ~outb <taroltua 

Momca Weston, 

KIm's Dollar Store and CIBA 
VIsIOn, a dIVISIOn of NovartIs 
Company, 

v 

PetItIOner, 

Respondents 

The Honorable G Thomas Cooper, Jr 
RIchland County 

Tnal Court Case No 2005-CP-40-00655 

ORDER 

For good cause havIng been shown, the tIme for servIng and fihng the Bnef of 

Respondent In the above entItled matter IS hereby extended untIl November 7, 

2011 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

BYQ~ 
Clerk " 

"\ ~ 
~ -

Columbla, South CarolIna 
'" I' J 

~~ 1 / 
- I 

Sept~ .. mber )'8,,.2011 
..::s I >-t.) -/4 ./ - ,.~-[ ~ 
- '1\" - "" '--

cc ':RoBertt::-l~Ilde~~r, EsqUIre 
'-Cel~Ste(}\. \J~nes~ EsqUIre 
A ~~~ctocRflwl, Jr , EsqUIre 
Andrew G MellIng, EsqUIre 
Stevens Bultman EllIott, EsqUIre 
CurtIS L Ott, EsqUIre 
Damel Thomas SullIvan, EsqUIre 
KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 



THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

James R Barber, III, CIrcUIt Court Judge 
G Thomas Copper, Jr , CIrcUIt Court Judge 

OpmlOn No 4592 (S C Ct App Flled July 15,2009) 

Momca Weston, 

v 

Klms Dollar Store and 
CIBA VlSlon, a dlvlSlon of Nov art IS Company 

~~~ol\erJ 
Appellant,. 

Respondents 

RESPONDENT CIBA VISION'S CONSENT MOTION FOR 
EXTENSION OF TIME TO FILE BRIEF 

The Bnef of Respondent IS currently due on October 6, 2011 Counsel for the 
Respondent has been III tnal III MIamI, Flonda for three weeks and the tnal IS not yet complete 
Therefore, due to conflicts wIth the schedule of counsel, Respondent respectfully requests, wIth 
the consent of Appellant, that the tIme for fihng and servmg theu Bnef be extended thIrty (30) 
days untll November 5, 2011 

RECBIVBD 
SEP 2 6 ~Q" 

s c :JupRE~tl ge~R.T 

September 23 ,2011 
Greenvllle, SC 

Respectfully submItted, 

e D Munson (SC Bar No 13400) 
SandI R WIlson (SC Bar No 16896) 
Womble Carlyle Sandndge & RIce, PLLC 
POBox 10208 
Greenvllle, SC 29603 
Phone (864) 255-5400 
Fax (864) 255-5480 
ATTORNEYS FOR RESPONDENT elBA VISION 

1 



THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

James R Barber, III, CircUIt Court Judge 
G Thomas Copper, Jr , CircUIt Court Judge 

OpmlOn No 4592 (S C Ct App Filed July 15, 2009) 

Momca Weston, 

v 

Klms Dollar Store and 
CIBA VlslOn, a dlvlslOn ofNovarhs Company 

PROOF OF SERVICE 

Appellant, 

Respondents 

The underSIgned hereby certIfies that, on the J;2 day of September, 2011, (s)he dehvered 
a copy of the attached RESPONDENT CIBA VISION'S CONSENT MOTION FOR 
EXTENSION to the person(s) herem after named, at the place(s) and addressees) stated below, 
VIa US MatI, whIch Is/are the last known addressees) 

A ViCtor Rawl, Esq 
Robert L Widener, Esq 
Celeste T Jones, Esq 
Andrew G Mellmg, Esq 
McNatr Law Fmn, P A 
1301 GervaiS St 
Columbia, SC 29201 

WCSR 4747734v3 

2 

Stevens B Elhott, Esq 
POBox 6922 
Columbia, SC 29260 

DanIel T Sulhvan, Esq 
Young and Sulhvan, L L P 
907 Calhoun St 

olumbla, SC 29201 



WOMBLE 

CARLYLE 

SANDRIDGE 

& RICE 
A PROFESSIONAL LI MITED 

LIABILITY COMPANY 

550 South Main Street SUite 400 
GreenvIlle SC 29601 

MaIlIng Address 
Post OffIce Box 10208 
GreenvIlle SC 29603 0208 
Telephone (864) 255 5400 
Fax (864) 255 5440 
wwwwcsrcom 

September 23,2011 

The Honorable Damel E Shearouse 
Clerk of Court, South Carolma Supreme Court 
PO Box 11330 
Columbia, SC 29211 

SandI R WIlson 
DIrect Dial (864) 255 5416 
DIrect Fax (864) 239 5870 
Email sWIlson@wcsr com 

Re MODIca Weston v Kim's Dollar Store and CIBA VIsIOn, et al (2) 
Civil ActIOn No 2005-CP-40-0655 
OpInIOn No 4592 
Heard June 9, 2009 - File July 15,2009 

Dear Mr Shearouse 

On behalf of Respondent CIBA VIsIOn, we enclose an ongmal and seven copIes of our 
Consent MotIon for ExtenSIOn, respectfully requestmg a 30-day extenSIOn from October 6, 2011, 
to November 5, 2011, m whIch to file our Bnef Also enclosed IS an ongmal and one copy of the 
Proof of ServIce for same, and our check m the amount of $25 for the cost of thIS MotIon If you 
would please return a file-stamped copy m the self-addressed, stamped envelope provIded 

Thank you for your consIderatIOn m thIS regard 

Smcerely, 

WOMBLE CARLYLE SANDRIDGE & RICE 
A ProfessIOnal L,m,ted Llablltty Company 

RECEIVED 
SEP 2 6 2011 

8191 &YPf!UiMI ggUltt 
pM. ~-~ 3-\\ 

~:y~ 
SRWlw 

Enclosures 
cc Robert L WIdener, Esq (w/enc) 

A VIctor Rawl, Jr ,Esq (w/enc) 
Damel T SullIvan, Esq (w/encl) 
CurtIS L Ott, Esq (w/encl) 
Jerry Bradford, Esq (w/encl) 

GEORGIA! SOUTH CAROLINA! NORTH CAROLINA! VIRGINIA! WASHINGTON DC! MARYLAND! DELAWARE 
WCSR 4713671vl 
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ANDERSON 

September 27.2011 

V,a Fa:x ((S03) 734-1499) and US Mall 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

MCNAIR 
ATTORNEYS 

Robert l Widener 

rwldener\tnmc:nolr nal 

T (605) 7119 9800 

~'£v (B03) 753 3278 

"£C~l 
W '111\\\\ 

St.? lJ 

}A'aCO\j~ 
SC S\j?~e 

Re Moruca Weston v KIm's Dollar Store and ClBA VISIon, et al (2) 
OpInIOn No 4592 
Heard June 9,2009 - flIed July 15 2009 

Dear Mr Shearouse 

Appellant Moruca Weston hereby consents to the Respondent ClBA VISIOn's 
MotIon for ExtenSIOn dated September 23, 2011, requestmg an extensIOn untIl 
November 5,2011 to serve and file Its bnef 

Respectfully yours, 

Robert L WIdener 

RLW/as 

cc SandI R WIlson, Esq 
Damel T SullIvan, Esq 
CurtJS L Ott, Esq 

COLUMBIA I055177vl 

MeN;", Law F~m P A. 

1221 Main Street 

SUite 1800 

Columbl~ SO 29201 

MoU,ng Addres. 

Po.1 omee Box 113!)O 

Columbl. SC 29211 

men~lr net 

BlUFFTON CHARL[STON CHARLOTTE': COLUMIiIIA GRCCNVlll[ HilTON HEAD MY~ rLE BEACH PAWLEYS ISLAND 

TOTAL P 002 
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FAX COVER LETTER 
CONFIDENTIAL & PRIVILEGED 

Date & T,me September 27,2011 

Transm.tted By 

P 001/002 

IMCNAIR 
ATTORNEYS 

MoN .. ~awF'm P A.. 

1221 Main Street 

SUite 1800 

Col umble SC 29201 
T (803) 799-9800 

F (803) 753-3278 

Mailing Ad~r9I1. 

'(2~o.t 01110.. Bo~ 11390 

"tl C ~ \"'\1 j;I V Columb,e SO 29211 

"0 J..;. ~ \ \ mcnalr n01 

~ -'~ ~1 t 
';) t. I" 

Number to Ca1l with Problems COU"{S. 
':J~~~v."­

PLEASE DELIVER AS SOON AS POSSmL~~ 
ReClplcnt Fax No Pl~one No 
The Honorable Damel E Shearouse (803) 734-1499 (803) '34-1080 
South Carohna Supreme Court 

Sandl R W llson, Esq (864) 255-5440 (864) '55-5400 
Womble Carlyle Sandndge & RIce 

Daniel T Sulhvan, Esq (803) 254-5798 (803) '5~'-3663 
The SullIvan Fum 

Curtts L Ott Esq (803) 799-3957 (803) '27-4292 
Turner Padget, Graham & Laney 

Total number ofpage~ IDcludlDg cover 2 

From Robert L Widener 

Chent-Matter 037580/00001 

CIRCULAR 230 DISCLOSURE 
To ensure comph.inc(" WIth reqUirements lmposed by the TRS, we mform you that any U S 1 ederal t'LX adVlce contamed m thIS 
commUnicatIon (illcludmg any attachments) I ... not mtended or wrmen to be used, and cannot be usc,d fOI the purpose of (1) avoIdmg 
penalties under the mternoil revenue code or (11) promotmg marketmg or recommendlOg to anoth~r par y any trano;;actlOn or maner 
addressed herem ThIS adVIce may not be forwarded (other than wlthm the taxpayer to which It hd~ bet n sent) WIthout our express 
wntten consent To redd more about thiS disclosure, please see http Ilwww mcnalr nct/23 0 pdf 

The mfonnatlOn contained In thlS facslIllile message 1::' confidentIal protected by the attorney chent pnvll ge and lntcn,dcd tor the use 
01 only the mdlvldual or entlty named above If the read~ of the message or mformation IS not the mtended reCIpIent of the message 
or mfonnatlOn transmItted herewith, you are hereby notIfied that any dlr.~emmatlon, dlstnbutlOn or opymg of the meso;;ag(. or 
mformatlon IS strIctly prohIbIted II you have received thlS COmmUT1lcatlon In error plea ... e 111lmedlately n(ltlfy the sender by telepbone 
and return the ongmal message to u", at tht- above address via the U S Postal ServIce Than}... you 



RBCBIVBD 
S~? 0 8 1011 

I,e, SUPREME COURT 
September 1, 2011 

VIa E-maIl (lallen@sccourts org) 

The Honorable DanIel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

Re Weston, Momca v KIm's Dollar Store 
OpmIOn No 4592 
Heard June 9, 2009 - FIled July 15, 2009 

Dear Mr Shearouse 

MCNAIR 
ATTORNEYS 

Robert L Widener 

rWldener@mcnalr net 

T (803) 799 9800 
F (803) 753 3278 

PetItIOner consents to Respondent CIBA VlSlon's MotIon for ExtensIOn to serve 
and file ItS Bnef 

ANDERSON 

WIth hIghest regards, I am 

Respectfully yours, 

McNAIR LAW FIRM, P A 

RLW/as 
Enclosures 

cc CurtIS L Ott, Esq 
Damel T SullIvan, Esq 
KeIth D Munson, Esq 
SandI R WIlson, Esq 

COLUMBIA 1047772v3 
BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GREENVILLE HILTON HEAD 

McNair Law Firm P A 

1221 Main Street 

SUite 1800 

Columbia SC 29201 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnaJr net 

MYRTLE BEACH PAWLEYS ISLAND 



THE STATE OF SOUfH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

James R Barber, III, CIrCUIt Court Judge 
G Thomas Copper, Jr , CIrCUIt Court Judge 

OpmIOn No 4592 (S C Ct App FIled July 15, 2009) 

Momca Weston, 

v 

Kims Dollar Store and 
CIBA VlSlon, a dIvISIOn of Nov art IS Company 

PROOF OF SERVICE 

Appellant, 

Respondents 

The underSIgned hereby certIfies that, on the ~ay of August, 2011, (s)he dehvered a 
copy of the attached RESPONDENT CIBA VISION'S MOTION FOR EXTENSION to the 
person(s) heremafter named, at the place(s) and addressees) stated below, VIa U S Mall, whIch 
Is/are the last known addressees) 

A VIctor Rawl, Esq 
Robert L WIdener, Esq 
Celeste T Jones, Esq 
Andrew G Melhng, Esq 
McNaIr Law FIrm, P A 
1301 Gervais St 
ColumbIa, SC 29201 

WCSR 4747734v2 

Stevens B Elhott, Esq 
POBox 6922 
ColumbIa, SC 29260 

Damel T SullIvan, Esq 
Young and SullIvan, L L P 
907 Calhoun St 



\ 

WOMBLE 

CARLYLE 

SANDRIDGE 
& RICE 

A PROFESSIONAL LIMITED 

LIABILITY COMPANY 

Ms Lmda Allen 

550 South Mam Street SUIte 400 
Greenville SC 29601 

MaIlIng Address 
Post Office Box 10208 
Greenville SC 29603 0208 
Telephone (864) 255 5400 
Fax (864) 255 5440 
wwwwcsrcom 

September 1, 2011 

Clerk of Court, South Carolma Supreme Court 
POBox 11330 
ColumbIa, SC 29211 

Sandi R WIlson 
Direct Dial (864) 2555416 
Direct Fax (864) 239 5870 
EmaIl sWIlson@wcsr com 

Re MODIca Weston v KIm's Dollar Store and CIBA VIsIon, et al (2) 
CIvIl ActIOn No 2005-CP-40-0655 
OplDIOn No 4592 
Heard June 9, 2009 - FIle July 15,2009 

Dear Ms Allen 

Per your conversatIOn WIth our office, enclosed herem IS an ongmal and one copy of a 
Proof of SerVIce m connectIOn WIth our MotIon for ExtensIOn If you would please return a file­
stamped copy m the self-addressed, stamped envelope provIded 

Thank you for your consIderatIOn m thIS regard 

SRW dhy 
Enclosures 

Smcerely, 

WOMBLE CARLYLE SANDRIDGE & RICE 
4 ProfessIOnal Limited L,ab,ltty Company 

~~ 

GEORGIA / SOUTH CAROLINA / NORTH CAROLINA / VIRGINIA / WASHINGTON D C / MARYLAND / DELAWARE 

WCSR 4713671v2 



I 
I 
I 

\!rbe $>upreme (!Court of $>outb (!Caroltna 

Momca Weston, 

KIm's Dollar Store and CIBA 
VIsIOn, a dIVISIOn ofNovartIs 
Company, 

v 

PetitIOner, 

Respondents 

The Honorable a Thomas Cooper, Jr 
RIchland County 

Tnal Court Case No 2005-CP-40-00655 

ORDER 

For good cause havIng been shown, the time for servIng and filIng the Bnef of 

Respondent on behalf of CIBA VIsIOn In the above entitled matter IS hereby 

extended until October 6, 2011 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

BY ~---
Clerk 

ColumbIa, South CarolIna ... / / 

\- - / -
Septeplber 2,1011 

...:' I\-' 
~l LJ V/ _-
~) I'i _ z , 

cc -Robbi L\ Widene~\ EsqUIre 
I I}IP ~ \ II 
Celeste T\ Yones' EsqUIre - \ 
A \ "v)ct')1r ~awl, Jr , EsqUIre 
Andrew 0' MellIng, EsqUIre 
Stevens Bultman EllIOtt, EsqUIre 
CurtIS L Ott, EsqUIre 
Damel Thomas SullIvan, EsqUIre 
KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 



THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

James R Barber, III, CIrcUIt Court Judge 
G Thomas Copper, Jr , CucUIt Court Judge 

OpmlOn No 4592 (S C Ct App Flled July 15, 2009) 

MOllica Weston, 

v 

Kims Dollar Store and 
ClBA VISlOn, a dIvIsIon of Nov art IS Company 

RESPONDENT elBA VISION'S MOTION FOR 
EXTENSION OF TIME TO FILE BRIEF 

Appellant, 

Respondents 

The BrIef of Respondent IS currently due on September 6, 2011 Due to confhcts In the 
schedule of counsel, Respondent respectfully requests that the time for fihng and servmg theIr 
Bnefbe extended thIrty (30) days untll October 6,2011 

RBCEIVED 
SEP 0 1 zott 

8.C. SUPREME COURT 

August --.lL, 2011 
Greenvllle, SC 

Respectfully submItted, 

-r.;:,.HU D Munson (SC:: Bar No 13400) 
SandI R Wllson (SC Bar No 16896) 
Womble Carlyle SandrIdge & RIce, PLLC 
POBox 10208 
Greenvllle, SC 29603 
Phone (864) 255-5400 
Fax (864) 255-5480 

ATTORNEYS FOR RESPONDENT elBA VISION 

1 



THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

James R Barber, III, CIrcmt Court Judge 
G Thomas Copper, Jr , CIrcmt Court Judge 

OpImon No 4592 (S C Ct App FIled July 15, 2009) 

Momca Weston, Appellant, 

v 

KIms Dollar Store and 
CIBA VIsIon, a dIVISIOn of Nov art IS Company Respondents 

PROOF OF SERVICE 

The underSIgned hereby certIfies that, on the _ day of August, 2011, (s)he dehvered a 
copy of the attached RESPONDENT CIBA VISION'S MOTION FOR EXTENSION to the 
person(s) heremafter named, at the place(s) and addressees) stated below, VIa U S Mall, whIch 
Is/are the last known addressees) 

A VICtor Rawl, Esq 
Robert L WIdener, Esq 
Celeste T Jones, Esq 
Andrew G Melhng, Esq 
McNaIr Law FIrm, P A 
1301 GervaIs St 
ColumbIa, SC 29201 

WCSR 4747734v2 

Stevens B Elhott, Esq 
POBox 6922 
ColumbIa, SC 29260 

Damel T Sulhvan, Esq 
Young and Sulhvan, L L P 
907 Calhoun St 
ColumbIa, SC 29201 

~~u 
2 



WOMBLE 

CARLYLE 

SANDRIDGE 

& RICE 
A PROHSS IONAl LI MITED 

LIABILITY COMPANY 

550 South Mam Street SUite 400 
GreenvIlle SC 2960 I 

MailIng Address 
Post Off,ce Box 10208 
GreenvIlle SC 29603 0208 
Telephone (864) 255 5400 
Fax (864) 255 5440 
wwwwcsrcom 

August 31, 2011 

The Honorable Damel E Shearouse 
Clerk of Court, South Carohna Supreme Court 
POBox 11330 
Columbia, SC 29211 

Sandi R Wilson 
Direct Dial (864) 255 5416 
Direct Fax (864) 239 5870 
Email swIlson@wcsr com 

Re MODIca Weston v KIm's Dollar Store and CIBA VIsIOn, et al (2) 
CIVIl ActIOn No 2005-CP-40-0655 
OpmIOn No 4592 
Heard June 9, 2009 - FIle July 15,2009 

Dear Mr Shearouse 

On behalf of Respondent CIBA VIsIOn, we enclose an ongmal and seven copIes of our 
MotIon for ExtensIOn, respectfully requestmg a 30-day extensIOn from September 6, 2011, to 
October 6, 2011, m whIch to file our Bnef Also enclosed IS an ongmal and one copy of the 
Proof of SerVIce for same, and our check m the amount of $25 for the cost of thIS MotIon If you 
would please return a file-stamped copy m the self-addressed, stamped envelope proVIded 

Thank you for your consIderatIOn m thIS regard 

RECEIVED 
SEP 0 1 2011 

S,g. iYPA6MI ggUAT 
p<"\\.. ~ -~ \-l\ 

SRWlw 

Enclomres 
cc Robert L WIdener, Esq (w/enc) 

A VICtor Rawl, Jr ,Esq (w/enc) 
Damel T Sulhvan, Esq (w/encl) 
CurtIS L Ott, Esq (w/encl) 
Latonya Raston (w/encl) 
KeIth D Munson, Esq 

Smcerely, 

WOMBLE CARLYLE SANDRIDGE & RICE 
A ProfessIOnal Limited Liability Company 

GEORGIA / SOUTH CAROLINA / NORTH CAROLINA / VIRGINIA / WASHINGTON D C / MARYLAND / DELAWARE 
WCSR 4713671v2 



AFTER FIVE DAYS RETURN TO 

NOMBLE CARLYLE SANDRIDGE &: RICE 
A P oj SOl I II I ( d LlOb !try Co pal) 

POST OFFICE BOX 10208 

GREENVILLE SC 29603 0208 

WOMBLE 

CARLYLE 

SANDRIDGE 

& RrCE 
A PROFl:;SSIOl'\AL LIMITED 

LIABILITY COMPANY 

Post Office Box 10208 

Greenville SC 29603 0208 

, I 

~rst 

The Honorable Damel E Shearouse 
Clerk of Court, South Carolma Supreme Court 
POBox 11330 
Columbia, SC 29211 

lass 

'leo?ost/" -I~ C_AS'" "'~ I 

Of!::> i20~ 1 

~!~ $01482 

ail 

ZIP 2Q3C 1 

~l!Ll1""?rSbr 



ANDERSON 

September 1, 2011 

Via E-maIl (lallen@sccourts org) 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South CarolIna 29211 

Re Weston, Momca v KIm's Dollar Store 
OpmIOn No 4592 
Heard June 9, 2009 - FlIed July 15,2009 

Dear Mr Shearouse 

MCNAIR 
ATTORNEYS 

Robert L WIdener 

rWldener@mcnair net 

T (803) 799 9800 
F (803) 753 3278 

PetItIOner consents to Respondent CIBA VISIOn's Motion for ExtensIOn to serve 
and file Its Bnef 

WIth hIghest regards, I am 

Respectfully yours, 

McNAIR LAW FIRM, P A 

1/2() 6.vcY- cit! TLJ &i!d,4JLILJ 
hid y<-iLOL~ u'- <elv'--ff( jJe' IILUJJld)'~ 

Ro bert L WIdener ) 

RLW/as 
Enclosures 

cc CurtIS L Ott, Esq 
Damel T SullIvan, Esq 
KeIth D Munson, Esq 
SandI R WIlson, Esq 

COLUMBIA I047772v3 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GREENVILLE HILTON HEAD 

McNair Law Firm P A 

1221 Main Street 

Suite 1800 

Columble SC 29201 

Mailing Address 

Post Office Box 11390 

ColumbIa SC 29211 

mcnalrnet 

MYRTLE BEACH PAWLEYS ISLAND 



ANDERSON 

July 22,2011 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

Re Weston, Momca v KIm's Dollar Store 
OpmIOn No 4592 
Heard June 9, 2009 - FlIed July 15,2009 

Dear Mr Shearouse 

MCNAIR 
ATTORNEYS 

Robert L Widener 

rWldener@mcnalr net 

T (803) 799 9800 

R}BCEJr\1E853 3278 

JUL 25 2C d 

S C SUPREME COURT 

PetItIOner consents to Respondent ClBA VlSlon's July 18, 2011 MotIOn for 
ExtensIOn to serve and file ItS Bnef 

WIth hIghest regards, I am 

Respectfully yours, 

McNAIR LAW FIRM, P A 

Robert L WIdener 

RLW/as 
Enclosures 

cc CurtIS L Ott, Esq 
Damel T Sulhvan, Esq 
KeIth D Munson, Esq 
SandI R WIlson, Esq 

COLUMBIA J047772v\ 
BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GREENVILLE HILTON HEAD MYRTLE BEACH 

McNair Law Firm P A 

1221 Main Street 

SUite 1800 

Columbia SC 29201 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

PAWLEYS ISLAND 



\!tbe $'>upreme Qrourt of $'>outb Qraroltna 

MonIca Weston, 

v 

KIm's Dollar Store and CIBA 
VIsIOn, a dIVISIon ofNovartIs 
Company, 

PetItioner, 

Respondents 

The Honorable G Thomas Cooper, Jr 
RIchland County 

Tnal Court Case No 2005-CP-40-00655 

ORDER 

The request for an extensIOn to serve and file the bnef of respondent on 

behalf of CIBA VISIOn IS granted and extended untIl September 6, 2011 

IT IS SO ORDERED 

ColumbIa, South Carolma 
I ) I 

Julx 22, 2011 

JEAN H tOAL, CHIEF JUSTICE 

BY (I5~J ~ 
C~~CLERK 



cc Robert L WIdener, EsqUIre 
Celeste T Jones, EsqUIre 
A VICtor Rawl, Jr , EsqUIre 
Andrew G MellIng, EsqUIre 
Stevens Bultman EllIott, EsquIre 
CUrtIS L Ott, EsquIre 
Damel Thomas SullIvan, EsqUIre 
KeIth D Munson, EsqUIre 
SandI R WIlson, EsquIre 



WOMBLE 

CARLYLE 

SANDRIDGE 

& RICE 
A PROFESSIONAL LI MITED 

LIABILITY COMPANY 

550 South Mam Street SUite 400 
GreenvIlle SC 29601 

MaIlIng Address 
Post OffIce Box 10208 
GreenvIlle SC 29603 0208 
Telephone (864) 255 5400 
Fax (864) 255 5440 
wwwwcsrcom 

July 18,2011 

The Honorable Damel E Shearouse 
Clerk of Court, South Carohna Supreme Court 
POBox 11330 
ColumbIa, SC 29211 

Sandi R Wilson 
Drrect Dial (864) 255 5416 
Direct Fax (864) 239 5870 
E-mail swIlson@wcsr com 

Re MODIca Weston v KIm's Dollar Store and CIBA VIsIOn, et al (2) 
CIvIl ActIOn No 2005-CP-40-0655 
OplDIOn No 4592 
Heard June 9,2009 - FIle July 15,2009 

Dear Mr Shearouse 

On behalf of Respondent eIBA V lSlon, we enclose an ongmal and seven copIes of our 
MotIon for ExtenSIOn, respectfully requestmg a 30-day extenSIOn from August 4, 2011, to 
September 3,2011, m WhICh to file our Bnef Also enclosed IS an ongmal and one copy of the 
Proof of ServIce for same, and our check m the amount of $25 for the cost of thIS MotIon If you 
would please return a file-stamped copy m the self-addressed, stamped envelope provIded 

Thank you for your consIderatIOn m thIS regard 

SRWlw 

Enclosures 
cc Robert L WIdener, Esq (w/enc) 

A VIctor Rawl, Jr ,Esq (w/enc) 
I 

Damel T Sulhvan, Esq (w/encl) 
CurtIS L Ott, Esq (w/encl) 
Latonya Raston (w/encl) 
KeIth D Munson, Esq 

Smcerely, 

WOMBLE CARLYLE SANDRIDGE & RICE 
A p'OfeSSIO~'/lty Company 

andl R WIlson 

RBCEIVEJD) 
JUL 2 1 lOl1 

Stevens B El11ott, Esq (w/encl) 
S,C. SUPREME COURT 

GEORGIA / SOUTH CAROLINA / NORTH CAROLINA / VIRGINIA / WASHINGTON DC! MARYLAND / DELAWARE 

WCSR 4713671vl 



THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

James R Barber, III, CIrcUIt Court Judge 
G Thomas Copper, Jr , CIrCUIt Court Judge 

OpmIOn No 4592 (S C Ct App FIled July IS, 2009) 

MOllIca Weston, Appellant, 

v 

Kims Dollar Store and 
CIBA VlSlon, a dIVISIOn of Nov art IS Company Respondents 

RESPONDENT elBA VISION'S MOTION FOR 
EXTENSION OF TIME TO FILE BRIEF 

The Bnef of Respondent IS currently due on August 4, 2011 Due to conflIcts III the 
schedule of counsel, Respondent respectfully requests that the tIme for fihng and servmg theIr 
Bnefbe extended thIrty (30) days untIl September 3, 2011 

JUL 2 1 2011 

s c SUPR~ME. COURT 

July /~2011 
GreenvIlle, SC 

Respectfully submItted, 

~c~+ 
SandI R WIlson (SC Bar No 16896) 
Womble Carlyle Sandndge & Rice, PLLC 
POBox 10208 
GreenvIlle, SC 29603 
Phone (864) 255-5400 
Fax (864) 255-5480 

ATTORNEYS FOR RESPONDENT elBA VISION 

I 



THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

James R Barber, III, CircUlt Court Judge 
G Thomas Copper, Jr, CIrCUlt Court Judge 

OpmIOn No 4592 (S C Ct App FIled July 15, 2009) 

Momca Weston, Appellant, 

v 

Kims Dollar Store and 
CIBA VlSlon, a dIvlSlon of Nov art IS Company Respondents 

PROOF OF SERVICE 

A 
The undersIgned hereby certIfies that, on the ~ day of July, 2011, (s)he dehvered a 

copy of the attached RESPONDENT CIBA VISION'S MOTION FOR EXTENSION to the 
person(s) heremafter named, at the place(s) and addressees) stated below, Via U S Mall, whICh 
Is/are the last known addressees) 

A VIctor Rawl, Esq 
Robert L WIdener, Esq 
Celeste T Jones, Esq 
Andrew G Melhng, Esq 
McNaIr Law FIrm, P A 
1301 Gervais St 
ColumbIa, SC 29201 

WCSR 4747734vl 

Stevens B Elhott, Esq 
POBox 6922 
ColumbIa, SC 29260 

Damel T Sulhvan, Esq 
Young and Sulhvan, L L P 
907 Calhoun St 
Columbia, SC 29201 

~L)~ 
2 



ANDERSON 

July 5, 2011 

VIa Couner 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

Re Weston, Momca v KIm's Dollar Store 
OpmIOn No 4592 
Heard June 9, 2009 - FIled July 15, 2009 

Dear Mr Shearouse 

MCNAIR 
ATTORNEYS 

Robert L Widener 

rWldener@mcna" net 

T (803) 799 9800 
F (803) 753 3278 

ECEIVED 
JUL - 5 2011 

S C Supreme Court 

Enclosed for filmg, please find the ongmal and SIxteen copIes of the Bnef of 
PetItIOner, along wIth the ongmal and one copy of the CertIficate of SerVIce 
Please return the file stamped extra copy to me Via our couner Also enclosed 
please find thIrteen addItIonal copIes of the appendIX 

By copy of thIS letter, we are servmg opposmg counsel WIth a copy of the bnef 

WIth hIghest regards, I am 

Respectfully yours, 

McNAIR LAW FIRM, P A 

Robert L WIdener 

RLW/as 
Enclosures 

cc CurtIS L Ott, Esq 
Damel T Sulhvan, Esq 
KeIth D Munson, Esq 
SandI R WIlson, Esq 

COLUMBIA I045639vl 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GREENVILLE HILTON HEAD 

McNair Law Firm P A 

1221 Main Street 

SUite 1800 

Columbia SC 29201 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

MYRTLE BEACH PAWLEYS ISLAND 



mbe ~upreme (!Court of ~outb (!CarolIna 

Momca Weston, 

KIm's Dollar Store and CIBA 
VIsIOn, a dIVISIOn of Novartls 
Company, 

v 

PetItIOner, 

Respondents 

The Honorable G Thomas Cooper, Jr 
RIchland County 

Tnal Court Case No 2005-CP-40-00655 

ORDER 

For good cause havmg been shown, the tIme for servmg and fihng the Bnef of 

PetItIOner and the addItIOnal copIes of the AppendIx m the above entItled matter IS 

hereby extended untIl July 5, 2011 

IT IS SO ORDERED 

ColumbIa, South CarolIna 
l" , 01 

"' 
June ~ 2011 -): ~ 

~ /'-" 

JEAN H TOAL, CHIEF JUSTICE 

BY~-----­
Clerk 

1\,,1 1 I ~/, 

CC r:Robl~1!J":_ ;VNldene[,' EsqUIre 
8elt/ste/{[ ~ J ones EsqUIre 
b~I_'I\I\J" " 

A VlctofRawl/Jr, EsqUIre 
~h AnorewRG Melhng, EsqUIre 

Stevens B Elhott, EsqUIre 
CurtIS L Ott, EsqUIre 
Damel Thomas SullIvan, EsqUIre 
KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 



Momca Weston, 

THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 

G Thomas Cooper, Jr , CIrCUIt Court Judge 

OpmIOn No 4592 
Heard June 9, 2009 - FlIed July 15, 2009 

v 

KIm's Dollar Store and CIBA VlSlon, 
a DIVISIOn of Nov art IS Company, 

MOTION FOR EXTENSION TO SERVE AND FILE 
BRIEF OF PETITIONER 

AND ADDITIONAL COPIES OF APPENDIX 

PetitIOner, 

Respondents 

The Bnef ofPetltIOner and addltlonal copIes of the AppendIx are currently due June 

3, 2011 Prehmmary settlement talks have not YIelded any meanmgful dIscussIOn 

Accordmgly, PetitIOner respectfully requests that the time for servmg and filmg the Bnef 

and addItIOnal copIes of the AppendIx be extended thIrty (30) days until July 5, 2011 

RECEIVE 
JUN 07 2011 

S C SUP;;:-MC C~URT 

JuneS ,2011 
ColumbIa, SC 

COLUMBIA I042607vl 

~i1W~c-----. 
Robert L Wlde~er 
McNaIr Law FIrm, P A 
Post Office Box 11390 
ColumbIa, South Carohna 29211 
(803) 799-9800 
Attorneys for PetltIOner 



Momca Weston, 

THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

G Thomas Cooper, Jr , CUCUIt Court Judge 

Case No 05-CP-40-0655 

OpInIOn No 4592 
Heard June 9, 2009 - FIled July 15,2009 

v 

KIm's Dollar Store and 
CIBA VlSlon, a dIVISIon ofNorvartis Company, 

CERTIFICATE OF SERVICE 

PetItIoner, 

Respondents 

I, Ann Shuler, an employee of the McNair Law Fum, certIfy that I have served a copy of the 

MotIOn for ExtensIOn to Serve and FIle Bnef of PetItIOner and AddItIOnal CopIes of AppendIx by 

3 /10( 
deposltmg a copy In the Umted States Mail, postage prepaid, on June _, 2011 addressed to the 

attorneys of record, as follows 

KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 

Womble Carlyle Sandndge & RICe, PLLC 
Post Office Box 10208 
GreenvIlle, SC 29603 



COLUMBIA 876455v5 

CurtIS L Ott, EsqUIre 
Turner, Padget, Graham & Laney 

Post Office Box 1473 
ColumbIa, SC 29202 

Attorneys for the Respondent elBA VISIOn 

Damel T SullIvan, EsqUIre 
Young and SullIvan, L L P 

907 Calhoun Street 
Columbia, SC 2920 I 

Attorney for the Respondent KIm's Dollar Store 

Ann Shuler 

2 



MCNAIR 

June 3, 2011 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
Columbia, South Carolma 29211 

Re Weston, Momca v KIm's Dollar Store (2) 
OpmIOn No 4592 
Heard June 9, 2009 - FIled July 15,2009 

Dear Mr Shearouse 

Enclosed for filmg, please find the ongmal and seven copIes of PetItIOner's 
MotIon for ExtensIOn to Serve and FIle Bnef of PetItIOner and AddItIonal 
CopIes of AppendIx, along wIth the ongmal and one copy of the CertIficate of 
ServIce Also enclosed IS our check m the amount of $25 00 

By copy of thIS letter, we are servmg counsel of record wIth a copy of the 
motIon on counsel of record by U SMaIl 

~~~ 

ANDERSON 

Robert L WIdener 

RLW/as 
Enclosures 

cc KeIth D Munson, Esq 
Damel T SullIvan, Esq 
CurtIS L Ott, Esq 

COLUMBIA 1039297vI 
BLUFFTON CHARLESTON 

J\)l'l 07 2011 

sc ... ..1. - ... ECOURT 

r ~-~--~I 

CHARLOTTE COLUMBIA GEORGETOWN GREENVILLE 

ATTORNEYS 

Robert L Widener 

rWldener@mcnair net 

T (803) 799 9800 
F (803) 753 3278 

McNair Law Firm P A 

The Tower at 1301 Gervais 

1301 Gervais Street 18th Floor 

Columbia SC 29201 

HILTON HEAD 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

MYRTLE BEACH 



\!Cbe ~upreme ~ourt of ~outb ~arollna 

Momca Weston, 

"KIm's Dollar Store and CIBA 
VISIOn, a dIVISIOn of Novartis 
Company, 

v 

Petitioner, 

Respondents 

The Honorable G Thomas Cooper, Jr 
RIchland County 

Tnal Court Case No 2005-CP-40-00655 

ORDER 

For good cause havmg been shown, the time for servmg and filmg Bnef of PetitIOner 

and the addItional copIes of the AppendIx m the above entitled matter IS hereby extended 

untIl June 3, 2011 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

BY ~..J~ 
~L~~ Clerk 

Columb\a, South"'Garolma , 

M~y--V6, 20 P 
r--'::' J ./) / I 

1.-.1 I ~ 

CC "~, R(i)l)ert L L.Wldedcf, EsqUIre 
~~ 1 11 _ \ I 

~ Celesfevf,l \ tJ dme~~ EsqUIre 
"\ / 1111 / I \ \ \ \ 

\ A~VIctor Rawl, Jr, EsqUIre 
kt\'dre~-Gr Mellmg, EsqUIre 
Stevens Bultman EllIott, EsqUIre 
CurtIS L Ott, EsqUIre 
Damel Thomas SullIvan, EsqUIre 
KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 

\ 

\ 

" 



MOllIca Weston, 

THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 

G Thomas Cooper, Jr , CIrcUIt Court Judge 

OpmIOn No 4592 
Heard June 9, 2009 - FIled July 15,2009 

v 

PetItIOner, 

KIm's Dollar Store and CIBA VlSlon, 
a DIvIsIOn of Nov art IS Company, Respondents 

MOTION FOR EXTENSION TO SERVE AND FILE 
BRIEF OF PETITIONER 

AND ADDITIONAL COPIES OF APPENDIX 

The Bnef of PetItIoner and addItIonal copIes of the AppendIx are currently due May 

4,2011 Due to conflIcts m the schedule of counsel, PetItIOner respectfully requests that the 

tIme for servmg and filmg the Bnef and addItIonal copIes of the AppendIx be extended 

thIrty (30) days untIl June 3, 2011 Counsel for Respondents has consented to thIS motIOn 

May 1-,2011 
ColumbIa, SC 

COLUMBIA I038816vl 

~(ctf~l?) S2~~~teA 

l~~ 
Robert L WIdener 
McNair Law FIrm, P A 
Post Office Box 11390 
Columbia, South Carohna 29211 
(803) 799-9800 

D 
Attorneys for PetItIOner 

ECEIVE 
MAY 0 6 2011 

S C SUPREME COURT 



MOnIca Weston, 

THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

G Thomas Cooper, Jr , CIrcUIt Court Judge 

Case No 05-CP-40-0655 

OpmIOn No 4592 
Heard June 9, 2009 - Flied July 15,2009 

v 

KIm's Dollar Store and 
CIBA VlSlon, a dIvISIOn ofNorvartls Company, 

CERTIFICATE OF SERVICE 

PetItIOner, 

Respondents 

I, Ann Shuler, an employee of the McNair Law FIrm, certIfy that I have served a copy of the 

MotIon for ExtensIOn to Serve and FIle Bnef of PetItIOner and AddItIonal CopIes of AppendIx by 

deposltmg a copy m the Umted States Mall, postage prepaid, on May $, 2011 addressed to the 

attorneys of record, as follows 

KeIth D Munson, EsqUIre 
SandI R Wllson, EsqUire 

Womble Carlyle Sandndge & RIce, PLLC 
Post Office Box 10208 
Greenvllle, SC 29603 



COLUMBIA 876455v5 

CurtIS L Ott, Esqmre 
Turner, Padget, Graham & Laney 

Post Office Box 1473 
ColumbIa, SC 29202 

Attorneys for the Respondent elBA VIsIOn 

Damel T SullIvan, Esqmre 
Young and SullIvan, L L P 

907 Calhoun Street 
ColumbIa, SC 29201 

Attorney for the Respondent Kim's Dollar Store 

Ann Shuler 
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MCNAIR 

May 4, 2010 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

Re Weston, Momca v KIm's Dollar Store (2) 
OpmIOn No 4592 
Heard June 9, 2009 - FlIed July 15,2009 

Dear Mr Shearouse 

Enclosed for filmg, please find the ongmal and seven copIes of PetitIOner's 
MotIOn for ExtensIOn to Serve and FIle Bnef of PetitIOner and AddItIOnal 
CopIes of AppendIX, along wIth the ongmal and one copy of the CertIficate of 
ServIce Also enclosed IS our check m the amount of $25 00 

By copy of thIS letter, we are servmg counsel of record wIth a copy of the 
motIOn on counsel of record by U SMaIl 

~LbR-

ANDERSON 

Robert L WIdener 

RLW/as 
Enclosures 

cc KeIth D Munson, Esq 
SandI R WIlson, Esq 
Damel T SullIvan, Esq 
CurtIS L Ott, Esq 

RECEIVED 

COLUMBIA I039297vI 
BLUFFTON 

Mt-,~ 0 S 20" 

S C SUPREME COURT 
P t\"- r;-L(-t( 

CHARLESTON CHARLOTTE COLUMBIA GEORGETOWN GREENVILLE 

ATTORNEYS 

Robert L Widener 

rWldener@mcnalr net 

T (803) 799 9800 
F (803) 753 3278 

McNair Law Firm P A 

The Tower at 1301 Gervais 

1301 Gervais Street 18th Floor 

Columbia SC 29201 

HILTON HEAD 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

MYRTLE BEACH 



'arbe $)upreme <!Court of $)outb <!Caroltna 

Momca Weston, 

KIm's Dollar Store and CIBA 
VIsIOn, a dIVISIOn ofNorvartis 
Company, 

PetItIOner, 

v 

Respondents 

The Honorable G Thomas Cooper, Jr 
RIchland County 

Tnal Court Case No 2005-CP-40-00655 

ORDER 

For good cause havmg been shown, the tIme for servmg and filIng the Bnef of 

PetItIOner and addItIonal copIes of the AppendIx m the above entItled matter IS 

hereby extended untIl May 4, 2011 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

BY Q-Qs=~ 
Clerk 

r:: .... ,. 
--.J -' J) 

ColumbIa,,~outh Car0hna 
",J 

..? ---1' Apnl '\J20111 \ /' 
:; j JI > 
~.,,; 1 \ ............. _ l-- ~ 

cc RobertlL- ,WIdener 'EsqUire 
e \ i (,,"'\\ II 

Celt'\5te T Jones, EsqUire 
A VIctor R!awl; Jr , EsqUire / 
Andrew G MellIng, EsqUire 
Stevens Bultman EllIott, EsqUire 
CurtIS L Ott, EsqUire 
Damel Thomas SullIvan, EsqUire 
KeIth D Munson, EsqUire 
SandI R WIlson, EsqUire 



ANDERSON 

MCNAIR 

Apnl4, 2011 

VIa COUrier 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carohna 29211 

ATTORNEYS 

Robert L Widener 

rWldener@mcnair net 

T (803) 799 9800 
F (803) 753 3278 

ECEIVED 
APR - 4 2011 

I-+D 
Re Weston, Momca v KIm's Dollar Store S C Supreme Court 

Dear Mr Shearouse 

The Bnef of PetItIOner and addItIonal copIes of the appendIx are due Apnl 4, 
2011 wIth regard to the above referenced case Due to conflIcts m the schedule 
of counsel, PetltIOner respectfully requests a thIrty day extensIOn to file and 
serve the Bnef of PetltIOner and provIde the addItIOnal copIes of the appendIx 
ThIS extensIOn would make the bnef and addItIOnal copIes of the appendIx due 
on May 4, 2011 We have enclosed our check m the amount of $2500 for the 
fee for thIS request 

We are advlSlng counsel for the Respondent of thIS request VIa facsImIle and by 
US Mall 

Respectfully yours, 

McNAIR LAW FIRM, P A 

~ ll-e~ ~ Rc,s~s-~ L" ~~"'cl' 
Robert L WIdener 

RLW/as 
Enclosure 

cc CurtIS L Ott, Esq 
Damel T SUllIVan, Esq 
KeIth D Munson, Esq 
SandI R WIlson, Esq 
Stevens B Elhott, Esq 

COLUMBIA I036181vl 

~ 

McNair Law Firm P A 

1221 Main Street 

SUite 1800 

Columbia SC 29201 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GREENVILLE HILTON HEAD MYRTLE BEACH PAWLEYS ISLAND 



\ mbe ~upreme (!Court of ~outb (!Caroltna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Robert L WIdener, EsqUIre 
Celeste T Jones, EsqUire 
A VIctor Rawl, Jr , EsqUIre 
Andrew G Melhng, EsqUire 
McNair Law FIrm, PA 
POBox 11390 
ColumbIa, SC 29211 

Stevens Bultman EllIOtt, EsqUIre 
POBox 6922 
ColumbIa, SC 29260-6922 

March 3, 2011 

Re Weston, MOllIca v KIm's Dollar Store 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

Enclosed IS the Order grantIng your PetItIOn for Wnt of Certwran In the above 
entItled matter 

It WIll be necessary for you to furnIsh thIS office WIth an addItIOnal thIrteen (13) 
copIes of the appendIX WIthIn thIrty (30) days from the date of thIS letter 

Bnef of PetItIoner should be served and filed on or before Apnl 4, 2011 The bnef 
IS not properly filed untIl we have proof of servIce 

Bnef of Respondent should be served and filed WIthIn thIrty (30) days after 
petItIOner's bnef IS filed We must have proof of servIce Any reply bnef should 
be served and filed WIthIn ten (10) days after fihng of respondent's bnef 



Weston, Momca v KIm's Dollar Store 
Page Two 
March 3,2011 

Very truly yours, 

CLERK 

DES/Ida 

Enclosure 

cc CurtIS L Ott, EsqUIre 
Damel Thomas SullIvan, EsqUIre 
KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 



mbe $>upreme QCourt of $>outb QCaroltna 

MonIca Weston, 

v 

KIm's Dollar Store and CIBA 
VIsIOn, a dIVISIon ofNorvartis 
Company, 

ORDER 

PetItIOner, 

Respondents 

We grant the petItIOn for a wnt of certwran to reVIew the Court 

of Appeals' decIsIOn III Weston v Kzm's Dollar Store, 385 S C 520, 684 

S E 2d 769 (Ct App 2009) The partIes shall proceed to serve and file the 

appendIX and bnefs as provIded 

J 
--~~------~--~----~~---



THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 

James R Barber, III, CIrcmt Court Judge 
G Thomas Cooper, Jr , CIrcmt Court Judge 

ORIGINAL 

lREC!!V!D 
FEB 1 7 2010 

S.C. SUPREME COURT 
OpmIOn No 4592 (S C Ct App FIled July 15,2009) 

MOllIca Weston, PetItIoner, 

v 

KIm's Dollar Store and 
CIBA VIsIOn, a dIVISIOn ofNorvartis Company Respondents 

PETITION FOR A WRIT OF CERTIORARI 

COLUMBIA 98?474\ J 

Robert L WIdener 
Celeste T Jones 
A VIctor Rawl, Jr 
Andrew G Mellmg 
McNAIR LAW FIRM, P A 
Post Office Box 11390 
ColumbIa, South Carolma 29211 
(803) 799-9800 

Stevens B EllIOtt, EsqUIre 
Post Office Box 6922 
ColumbIa, SC 29260-6922 
(803) 254-7980 

ATTORNEYS FOR PETITIONER 



Other Counsel of Record 

KeIth D Munson 
SandI R WIlson 
WOMBLE CARLYLE SANDRIDGE & RICE, PLLC 
Post Office Box 10208 
GreenvIlle, South Carolma 29603 
(864) 255-5412 

CurtIS L Ott 
Turner Padget Graham & Laney 
Post Office Box 1473 
ColumbIa, South Carohna 29202 
(803) 227-4292 

A TIORNEYS FOR RESPONDENT 
CIBA VISION 

DANIEL T SULLIVAN 
YOUNG & SULLIVAN, LLP 
907 CALHOUN STREET 
COLUMBIA, SOUTH CAROLINA 29201 
(803) 252-3663 

A TIORNEY FOR RESPONDENT 
KIM'S DOLLAR STORE 
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CERTIFICATE OF COUNSEL 

Counsel for PetltIOners certIfies that the PetltIOn for Reheanng was made and finally ruled on by the 
Court of Appeals on November 19,2009 

QUESTIONS PRESENTED 

1 CIBA IS entitled to preemptIOn If and only If It receIved a pre-market approval (PMA) 
letter for ItS non-correctIve lenses 

2 VIewmg the eVIdence, mferences, and ambIgUIties m the hght most favorable to 
Customer, and construmg the same most strongly agamst CIBA, there IS a question of 
fact as to whether CIBA apphed for and/or receIved PMA approval for ItS non-corrective 
lenses 

3 The Court of Appeals mIsapprehended how MDA preemptIOn comes mto eXIstence and 
therefore mIsapprehended the reqUIsIte showmg for summary Judgment on the Issue of 
preemptIOn 

4 The Court of Appeals mIsapprehended Customer's JunsdictIon argument and appeared to 
usurp the exclUSIve JunsdictIOn of the FDA 
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STATEMENT OF THE CASE 

ThIS IS a federal preemptIOn case Federal preemptIon IS an mvaSIOn of state sovereIgnty 

m derogatIOn of the federalIsm pnncIples that are the cornerstone of Amencan government 

Thus, a statute Imposmg federal preemptIon IS narrowly construed Medtronlc Inc v Lohr, 116 

S Ct 2240, 2250 (U S 1996) The tnal court granted partIal summary Judgment to Respondent 

CIBA VIsIOn (CIBA) based on federal preemptIOn, and the Court of Appeals affirmed (R 1-18, 

Appx , Tab A at 1-18) PetItIOner seeks certwran, reversal, and remand for tnal 

PetItIOner (Customer) purchased "FreshLook' colored, non-correctIve contact lenses 

manufactured by ClBA These lenses were not desIgned to and dId not correct any VISIOn 

problems TheIr purpose IS to cosmetIcally change the color of the eye 

The contacts caused an mfectIOn and rendered Customer blmd m her left eye, and she 

sued CIBA for damages CIBA moved for partIal summary Judgment on the basIs of federal 

preemptIOn CIBA contended (1) It had receIved pre-market approval for ItS non-correctIve 

lenses from the Food and Drug AdmInIstratIon (FDA), and (2) thIS approval gave nse to federal 

preemptIOn that precluded any claIms based on state law reqUIrements that dIffered from the 

reqUIrements Imposed by the FDA m the pre-market approval process The tnal court granted 

partIal summary Judgment to CIBA and the Court of Appeals affirmed 

Contact lenses were developed as a replacement for eyeglasses m correctmg vIsual 

aCUIty WIth the advent of addmg color to contact lenses, so as to change the color of the eye, 

non-correctIve lenses became a VIable product lme despIte not correctmg vIsual aCUIty 

CIBA aggreSSIVely marketed ItS colored, non-correctIve lenses Begmnmg III 2001, 

CIBA launched a five-year, pnnt advertIsmg campaIgn for numerous FreshLook lens models 

dIrectly to consumers at a cost of approxImately $23 MIllIon Dollars (R 324-325, 339) ThIS ad 
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campaIgn was dIrected pnmanly at women between the ages of 18-34 (Id at 339-345), 

Customer here was 28 when she purchased the lenses An earher ad campaIgn had been aImed at 

even younger teenage gIrlS, usmg a teen Icon (Chnstma AgUIlera) and the leadmg mternet SIte 

for marketmg to teens (R 391) 

Begmnmg m 2002, CIBA launched a $20 MIllIon Dollar advertIsmg campaIgn 

emphasIzmg FreshLook contact lenses as a cosmetic accessory lIke make-up (R 391) 

Begmnmg m 2003, ClBA also launched televIsIon advertIsmg, the 2003 budget was $8 0 MIllIon 

Dollars (Id at 326) In June 2003, ClBA updated ItS packagmg to feature eye-catchmg graphIcs 

to appeal to consumers (Id at 390-391) 1 

All advertIsmg campaIgns were dIrected at persons wIth and wIthout VISIon problems 

(ld at 330-335, 346-363) ApprOXImately 20% of all FreshLook contact lens sales were non-

corrective "plano" lenses that were for beauty enhancement, not VISIOn correctIOn (Id at 334, 

337-338) 

Dunng these ad campaIgns, ClBA dId not emphasIze the need for a prescnptIon to obtam 

the lenses, mcludmg the non-corrective ( plano') lenses, often statmg only thmgs lIke see your 

participatmg eye care professIOnal" These same ads were dIrected at persons wIthout VISIon 

problems WIth phrases lIke "Even If your VISIOn IS perfect" (See generally R 364-389, and 394-

398, 399, 400-449) Many of the ads used phrases lIke "Just for the moment" and 'Just for 

tomght" (emphasIs m ongmal), whIle others mVIted the consumer to "Change the color of your 

eyes as often as you change your mmd," all emphasIzmg a short-term beauty use of the lenses 

(R 394-398,399,418) Other ads emphaSIzed coordmatIon oflens color WIth makeup and other 

I ThiS was a very odd expenditure m hght of elBA S claim that lenses were never to be sold directly to consumers 
If as elBA claims ItS mtent was to always sell through an eye care profeSSIOnal there was no need to spruce up 
the box An mference thus arIses from thiS fact particularly when combmed With elBA s knowledge that ItS lenses 
were m fact bemg sold by non profeSSIOnals Without a prescnptlOn directly to customers In a black market that 
elBA mtended the spruced up box to help generate sales directly to consumers 
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fashlOn accessones (E g, R 400, 428-445) Some ads referred to the FreshLook lenses as 

"Cosmetlc Contact Lenses" (emphasIs added) (E g ,R 404-406, 418-420) 

A "black market" developed for colored, non-correctIve contact lenses By March 2002, 

CIBA knew ItS lenses were "bemg resold to unauthonzed channels that passed them out lIke 

lollIpops to teens" and knew of several resultmg and sIgnIficant mJunes to mmor chIldren (R 

766, see also R 38-39, 'I~ 10-11) In September 2002, and throughout the tIme of the above­

summanzed ad campaigns, CIBA knew there was an ever-growmg problem WIth black market 

sales of ItS non-correctlve lenses WIthout a prescnptlon and WIthout the warnmg mformatlOn that 

accompamed the packages (R 463-165, see also R 38-39, ~~ 10-11) elBA knew that would­

be users needed the usage mstructlOns and medIcal adVIce to properly use and care for the lenses 

(R 465) elBA knew ItS non-correctIve ("plano") lenses were bemg sold at beauty product trade 

shows throughout the country, as well as beauty supply stores, nail salons, flea markets, VIdeo 

stores, and gas statIons (R 465-466,468,474-475, see also R 38-39, ~~ 10-11) It knew these 

sales were on the nse (R 468) elBA knew that consumers often belIeved a prescnptlOn and 

professlOnal fittmg were not necessary for lenses that changed eye color WIthout any vislOn 

correctlOn, 1 e , for ItS non-correctIve "plano' lenses (R 468) It knew that these unauthonzed 

sellers were 'breakmg down the packages and selhng mdividual bhster packs WIth one-pair of 

lenses but WIthout any warnmgs or mstructlOns (R 467,470-471, see also R 38, ~ 10) CIBA 

knew all of thIS conduct could cause and had caused senous mJunes to consumers (R 469-470, 

see also R 38-39, ~'110-11) 

By March 2004, elBA knew that ItS non-correctIve lenses accounted for 98% of black 

market sales (R 767) DespIte all of thIS knowledge, CIBA failed to take reasonable steps to 

stop these sales to consumers lIke Customer (R 38-39 at ~~ 10-11) 
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In March 2004, Customer purchased CIBA's non-correctIve ("plano") FreshLook Color 

lenses from Respondent KIm's Dollar Store WIthout proper usage mstructIOns, WIthout proper 

labelmg, and WIthout proper mvolvement by a qualIfied eye care professIOnal (R 39 at ~~ 12-

16) Two days later, the Customer expenenced severe eye pam from an mfectIOn caused by the 

lenses (R 39-40 at ~~ 17-21) Her condItIon worsened despIte treatment, and she eventually 

went blmd m her left eye (R 40 at ~ 21) 

ARGUMENT 

BURDEN OF PROOF AND STANDARD OF REvIEW CIBA bore the burden of provmg It 

had receIved pre-market approval from the FDA for ItS non-correctIve lenses Eldridge v Cay of 

Greenwood, 503 S E 2d 191, 197 (S C App 1999) ("the party clmmmg preemptIon bears the 

burden of provmg It") In seekmg summary Judgment, CIBA bore the burden of showmg there 

was no Issue of fact as to whether It had receIved thIS pre-market approval from the FDA Rule 

56, SCRCP In decldmg summary Judgment "All ambIgUItIes, conclUSIOns and mferences 

ansmg from the eVIdence must be construed most strongly agamst [CIBA]" as to whether It had 

receIved thIS pre-market approval from the FDA Tupper v Dorchester County, 487 S E 2d 187, 

191 (S C 1997) (emphasIs added) 

SUMMARY OF ARGUMENT It IS undIsputed that CIBA has' preemptIon Immumty' if and 

only if, CIBA applIed for and receIved pre-market approval from the FDA for ItS non-correctIve 

lenses It IS undIsputed that thIS pre-market approval, and the resultmg "preemptIOn Immumty," 

IS obtamed if and only if, the FDA Issued a pre-market approval letter (PMA) for the non­

correctIve lenses In other words, there IS only one way for CIBA to prove preemptIon 

posseSSIOn and presentatIOn of a PMA letter for non-correctIve lenses It IS undIsputed that 

CIBA never sought and never receIved a PMA letter speCIfically for ItS non-correctIve lenses as 
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such It IS undIsputed that every PMA letter approvmg contact lenses m a posItIve-to-negatIve 

dIOpter power range mcluded language lImItmg the pre-market approval to lenses "mdIcated for 

the correctIOn of vIsual aCUIty" It IS undIsputed that the non-correctIve, zero power lenses at 

Issue here do not and cannot correct vIsual aCUIty 2 It IS thus mdIsputable that CIBA has faIled 

to produce the only eVIdence that IS competent to prove Its entItlement to preemptIon Immumty 

I elBA IS entitled to preemptIOn If and only If It received a pre-market approval 
(PMA) letter for ItS non-corrective lenses 

Federal preemptIOn IS an mvaSIOn of state sovereIgnty m derogatIon of the federalIsm 

pnncIples that are the cornerstone of Amencan government Thus, a statute Imposmg federal 

preemptIOn IS narrowly construed Medtromc Inc v Lohr, 116 S Ct 2240,2250 (U S 1996) 

There are three baSIC types of federal preemptIOn (1) "express preemptIOn," m whIch 

Congress defines the scope of preemptIOn, (2) "field preemptIon," m WhICh Congress so 

completely occupIes a regulatory field that It has Imphedly preempted state law, and (3) "conflIct 

preemptIOn," m WhICh state laws are preempted to the extent they conflIct WIth federal law, 1 e , 

when complIance WIth both state and federal law IS ImpOSSIble or state law frustrates the federal 

purpose and hmders fulfillment of federal objectIves State v 192 Com-Operated Vldeo Game 

Machmes, 525 S E 2d 872, 877 (S C 2000) The present case mvolves applIcatIOn of an express 

conflIct preemptIOn statute m the MedIcal DeVIce Amendments of 1976 (MDA), whIch provIdes 

m pertment part that state laws concernmg medIcal deVIces are preempted If (1) they are 

dIfferent from or m addItIon to the reqUIrements Imposed under the MDA, and (2) they relate to 

the safety or effectIveness of the deVIce or to any other reqUIrement Imposed by the MDA 21 

USC § 360k(a) 

J DIopter IS a umt of measurement of the refractive power oflenses Glasses and contact lenses correct vIsual aCUIty 
by refractmg and focusmg light Non corrective (zero power) lenses do not refract or focus light 
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The MDA preemptIOn finds Its roots m the Food and Drug Act of 1906, WhICh was 

Congress's first sIgnIficant publIc health legIslatIon and mtroduced a broad prohIbItIOn agamst 

the manufacture or sale of adulterated or mIsbranded foods and drugs Medtronzc Inc v Lohr, 

116 S Ct 2240,2246 (U S 1996) Congress expanded thIS prohIbItIon WIth the Food, Drug, and 

CosmetIc Act of 1938 to mclude mIsbranded or adulterated medIcal deVIces and cosmetIcs, but 

medIcal deVIces otherwIse remamed largely unregulated Id In the 1960's and 1970's, there was 

a sIgnIficant mcrease m the number and complexIty of medIcal deVIces, and there were notable 

Injury-producmg faIlures (e g, the Dalkon ShIeld) Id, see also Rlegel v Medtronzc Inc, 128 S 

Ct 999, 1003 (U S 2008) Several states adopted regulatIOns for medIcal deVIces m response to 

growmg publIc concern Id Congress entered the fray WIth the adoptIOn of MedIcal DeVIce 

Amendments of 1976 (MDA), largely nullIfymg the state regulatIons m favor of detaIled federal 

oversIght and enactmg the preemptIon statute at Issue here Id 

The federal oversIght scheme was based upon claSSIficatIOn of medIcal deVIces Into one 

of three classes dependmg on the nsks presented by the deVIce Class I deVIces are largely 

bemgn and subject to the lowest level of regulatIOns Class II deVIces present some dangers and 

are subject to somewhat hIgher standards Class III deVIces present the hIghest dangers and are 

subject to stnngent standards Rlegel, 128 S Ct at 1003 Contact lenses are Class III deVIces 

Congress delegated the power to Implement the MDA through regulatIOns to the 

Secretary of Health and Human ServIces The Secretary m tum delegated thIS task to the Food 

and Drug AdmmIstratIon (FDA) Lohr, 116 S Ct at 2249 n 5 The FDA m tum developed a pre­

market approval (PMA) process for Class III deVIces, WhICh YIelds deVIce-specIfic regulatIons 

and results m deVIce-specIfic conflIct preemptIOn based on those regulatIons Rlegel, 128 S Ct 

at 1004-1005, 107 In short, preemptIOn does not anse dIrectly from the statute enacted by 

8 



Congress, rather, It anses from a devIce-specIfic, admmIstratIve reVIew process (PMA) 

conducted by specIalIsts workmg for the FDA 

Pre-market approval by the FDA IS a ngorous process that has three basIc steps FIrst, 

the manufacturer submIts an apphcatIOn for pre-market approval, whIch IS typIcally a multI-

volume document that detaIls everythmg about the product, mcludmg the use of the product and 

proposed dIrectIOns, warnmgs, and labelmg Rzegel, 128 S Ct at 1004 Second, the FDA 

reVIews the apphcatIOn, possIbly sendmg It to an expert panel for comment or requestmg 

addItIonal mfonnatIon from the applIcant Id ThIrd, If the FDA approves the applIcatIon, It 

sends a "PMA letter" grantmg approval and notmg any condItIons Imposed on the approval Id 

at 104-105 

The Issuance of a PMA letter subjects the deVIce to federal regulatIOn and tnggers 

conflIct preemptIOn under the MDA Thus, any federal preemptlon for elBA's non-correctIve 

contact lenses arose If, and only If, ClBA receIved a PMA letter for Its non-correctIve lenses 

ConcomItantly, a PMA letter approvmg ClBA's non-correctIve lenses IS the only eVIdence that IS 

competent to prove federal preemptIon 

II Vlewmg the eVidence, mferences, and ambigUities m the lIght most favorable to 
Customer, and construmg the same most strongly agamst CIBA, there IS a questIOn 
of fact as to whether CIBA applIed for and/or receIved PMA approval for Its non­
corrective lenses 

There are only two pOSSIble ways that eIBA could have obtamed PMA approval for ItS 

non-correctIve lenses FIrst, It could have apphed for approval of ItS non-correctlve lenses m a 

"stand alone" applIcatIOn, z e , submISSIOn of only ItS non-correctIve lenses for approval elBA's 

Head of Global Regulatory AffaIrs admItted, however, that elBA never sought or obtamed thIS 

"stand alone" approval of ItS non-correctIve lenses (R 459) 
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Second, CIBA could have apphed for pre-market approval of a dIopter range of lenses, 

mcludmg non-correctIve (zero power) lenses It appears CIBA asserts that It dId so, but It dId 

not submIt any PMA apphcatIOn m support of Its summary Judgment motIon that mcluded non­

correctIve (zero power) lenses Rather, CIBA rehes solely on PMA letters that approved lenses 

m a plus-to-mmus dIOpter range and argues thIS necessanly mcluded approval of ItS non­

correctIve lenses, because a plus-to-mmus range mcludes zero Every "dIOpter range" letter, 

however, mcludes the lImItatIOn that the lenses bemg approved are "mdlcated for the correctIOn 

of VIsual aCUIty" Non-correctIve (zero power) lenses SImply do not and cannot correct VIsual 

aCUIty At the very least, thIS lImItatIOn gIves nse to an mference that the PMA letters rehed 

upon by CIBA dId not mclude approval of ItS non-correctIve lenses Agam, CIBA's Head of 

Global Regulatory AffaIrs admItted that all of CIBA's "dIOpter range" PMA letters mcluded the 

lImItatIOn that the lenses bemg approved were "mdlcated for the correctIOn of VIsual aCUIty '(R 

461) 

PreemptIOn under the MDA for Class III medIcal deVIces anses only upon the Issuance of 

a deVIce-specIfic PMA letter that subjects the deVIce to deVIce-specIfic regulatIOns and thereby 

gIves nse to deVIce-specIfic preemptIOn Thus, preemptIOn for any partIcular deVIce can be 

proven only by a PMA letter that IS speCIfic for that deVIce Absent such proof, there SImply IS 

no preemptIOn To date, CIBA has not submItted or produced m dIscovery any PMA letter that 

speCIfically approves ItS non-correctIve lenses as such or approves a dIOpter-range of lenses as 

such WIthout the hmitatIOn of "mdicated for the correctIOn of VIsual aCUIty" If CIBA possesses 

such a PMA letter, whIch IS the only way to prove MDA preemptIOn, Customer challenges CIBA 

to produce It now Customer consents to ClBA supplementmg the record before thIS Court WIth 

any such letter 
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III The Court of Appeals misapprehended how MDA preemptIOn comes mto eXistence 
and therefore misapprehended the reqUisite showmg for summary Judgment on the 
Issue of preemptIOn 

The Court of Appeals mIsapprehended the touchstone reqUIrement for MDA preemptIOn, 

to-WIt a PMA letter from the FDA approvmg CIBA's non-correctIve lenses as such, or a PMA 

letter approvmg a dIOpter range oflenses that mcluded the non-correctIve (zero power) lenses but 

dId not lImIt the approval to lenses "mdicated for the correctIOn of VIsual aCUIty" ThIS letter IS 

SImply the only way to prove MDA preemptIon The Court of Appeals, however, relIed upon 

"affidaVIts, depOSItIons, and documentatIOn, zndlcatzng [CIBA's non-correctIve lenses were] 

approved by the FDA pursuant to the PMA process" (Appx Tab A at 9) (emphasIs added) ThIS 

was error for several reasons 

FIrst, CIBA bore the ultImate burden of proof on the defense of preemptIOn, and m 

seekmg summary Judgment, It bore the burden of demonstratzng not mdIcatmg" actual FDA 

approval of ItS non-correctIve lenses as such through a PMA letter 3 ThIS could be done by 

presentatIOn of a PMA letter that approved the non-correctIve lenses as such Absent thIS PMA 

letter there SImply cannot be any preemptIOn, because It IS the only means for obtammg FDA 

approval of non-correctIve lenses as such, and thIS approval IS the tngger for MDA preemptIOn 

Second, testImony from experts or others, by affidaVIt or depOSItIon, SImply cannot prove 

the touchstone reqUIrement for preemptIOn, 1 e, the reqUISIte PMA letter ThIS letter, not 

testImony reflectmg at best a readmg of some letter, IS the only way to prove preemptIOn Such 

testImony, at best, creates a questIon of fact but cannot demonstrate the absence of a questIOn of 

3 Later m Its opmlOn the Court of Appeals observed we find no mdicatzon m the record the DHHS or the FDA 
excluded any speCIfic dIopter or dIOpter range from the apphcable PMA or Its supplements (Appx Tab A at 11) 
(emphasIs added) ThIS observatIOn IS factually mcorrect and legally melevant Factually It IS undisputed that 
every PMA letter approVlI1g a dIOpter range of lenses as such mcluded the limItatIOn of the lenses bemg mdlcated 
for the correctIOn of VIsual aCUIty and It IS llndl5puted that non correctIve lenses cannot and do not correct VIsual 
acUIty Legally Customer bore no burden of provmg e-xcluslOn or anythmg else Rather CIBA bore the burden of 
provmg beyond questIOn that the FDA has Issued a PMA approval letter that actually ll1cluded non correctIve lenses 
as such It mamfestly faIled to do so under the undIsputed facts 111 thIS case 
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fact as to whether CIBA requested and receIved a PMA letter actually approvmg non-correctIve 

lenses as such 

ThIrd, the "documentatIon" rehed upon by the Court of Appeals does not and cannot 

support summary Judgment ThIS documentatIOn pnmanly consIsts of supplemental PMAs, 

WhICh do not and cannot satIsfy the touchstone reqUIrement It IS undzsputed that the 

supplemental PMA process IS an "add-on" system, z e , It does not mvolve gomg back to ground 

zero and reconsidenng or reapprovmg the pnor PMAs or applIcatIOns For example, wIth 

respect to the supplemental PMA regardmg UV protectIon (upon whIch the Court of Appeals 

rehed heavIly), the PMA merely and only approved addmg UV protectIOn to those lenses that 

had already been approved m a pnor PMA(s) (Appx Tab A at 10) It IS one of these pnor 

PMAs, not the UV-PMA, that must satIsfy the touchstone reqUIrement of approvmg non­

correctIve lenses as such or approvmg a dIOpter range of lenses as such but WIthout the hmitatIOn 

of the lenses bemg "mdicated for the correctIOn of vIsual aCUIty" The same IS true of all the 

other "documentatIOn' relIed upon by the Court of Appeals 

Fourth, contrary to the Court of Appeal s apparent findmg, there IS no eVIdence that 

ClBA provIded ItS non-correctIve lenses as "exemplars" m support of an applIcatIOn for approval 

of zero-power lenses as such or approval a dIopter range of lenses as such (Appx Tab A at 11) 

Indeed, the record IS deVOId of any apphcatIOn for approval of non-correctIve lenses as such or 

approval of a dIOpter range of lenses as such Though unclear, the Court of Appeals may have 

been refemng to the 1994 submISSIOn letter appeanng at R 667-670 That submISSIOn letter 

requested approval of language and mfonnatIOn used m labelmg and package mserts (R 667) 

The "exemplars" for thIS request apparently mcluded packages for non-correctIve lenses (R 

670) ThIS IS not conclUSIve eVIdence of FDA approval for the followmg reasons 
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1 The submIssIOn letter does not request approval of non-correctIve lenses (R 
667) 

2 The submIssIOn letter sImply requests amendatory approval of labelmg and 
package mserts for lenses that had been approved m a pnor PMA(s), 1 e , It IS part 
of the "add-on" process noted above (R 667) Agam, It IS thIS pnor PMA (If It 
eXIsts) that would tngger MDA preemptIOn 

3 Most Importantly, the record IS deVOId of any PMA approvmg thIS submIsSIon 
letter and, even were there such a PMA, It would remam Irrelevant to the questIOn 
of summary Judgment on preemptIOn unless It approved non-correctIve lenses as 
such or approved a dIopter range of lenses as such but WIthout the lImItatIOn of 
the lenses bemg "mdlcated for the correctIOn of vIsual aCUIty" 

In short, no "documentatIOn" m the record satIsfies the touchstone reqUIrement for federal 

preemptIon Any such documentatIOn can only be, and preemptIOn can only be proven by, a 

PMA letter specIfically approvmg CIBA's non-correctIve lenses as such or a PMA letter 

approvmg a dIOpter range of lenses as such but WIthout the lImItatIon of the lenses bemg 

"mdlcated for the correctIon of vIsual aCUIty" CIBA has never produced or submItted any such 

letter m dIscovery or to any court If CIBA possesses such a PMA letter, whIch IS the only way 

to prove MDA preemptIOn, Customer challenges CIBA to produce It now Customer consents to 

CIBA supplementmg the record before thIS Court WIth any such letter 

IV The Court of Appeals misapprehended Customer's JUrIsdictIOn argument and 
appeared to usurp the exclUSive JUrIsdictIOn of the FDA 

Contrary to the Court of Appeals' opmIOn, Customer never argued the court does not 

have JunsdlctIOn "over the subject matter of her SUIt" (Appx Tab A at 6) Rather, her argument 

IS that, m the absence of PMA approval from the FDA, no court has JunsdlctIon to rule that a 

deVIce IS to be regulated as a medIcal deVIce, thereby gIVmg nse to federal preemptIOn It IS 

undlsputed that such JunsdlctIOn lIes solely WIth the FDA A court's only permIssIble mqUIry IS 

whether the FDA has, m fact, granted PMA approval for the deVIce ThIS PMA approval by the 

FDA IS the only pOSSIble baSIS for federal preemptIOn and, at the very least, the undIsputed facts 
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of thIS case create a questIOn of fact as to whether the FDA has, m fact, Issued a PMA letter that 

approved CIBA's non-correctIve lenses as such 

It appears the Court of Appeals, lIke the tnal court, mIstakenly usurped the exclusIve 

JunsdIctIon of the FDA to approve medIcal deVIces, thereby gIvmg nse to federal preemptIOn In 

readmg the Court of Appeals' opmIOn, It appears the Court came to the followmg conclusIOns 

1 Non-correctIve lenses, generally, are medIcal deVIces subject to regulatIon by the 
FDA 

2 The FDA VIews non-correctIve lenses as medIcal deVIces that are subject to 
regulatIOn 

3 CIBA VIews ItS non-correctIve lenses as medIcal deVIces that are subject to 
regulatIOn 

The Court of Appeals concluded "The questIOn whether CIBA's FreshLook Colors contact 

lenses fit the statutory defimtIOn of medIcal deVIces, thus tnggenng the MDA's provIsIOn 

preemptmg state law, IS properly a questIOn of law for the CIrcUIt court" (Appx Tab A at 6) 

(emphasIs added) ThIS sImply IS not the questIon FIttmg the statutory defimtIOn of a medIcal 

deVIce does not tngger preemptIOn Actual regulatIOn by the FDA through the Issuance of a 

PMA IS the only preemptIOn tngger for a Class III medIcal deVIce 

The controllIng mqUIry IS /lot whether non-correctIve lenses are medIcal deVIces, /lor IS It 

whether such lenses are "subject to" regulatIon Rather, the only mqUIry IS whether CIBA's non-

correctIve lenses have, m fact, been sublected to regulatIOn by the FDA It matters not that 

CIBA's non-correctIve lenses would be, could be, or should be subjected to regulatIOn For 

CIBA to assert federal preemptIOn, It must prove ItS non-correctIve lenses as such have m fact 

been subjected to regulatIOn by the FDA ThIS actual regulatIon by the FDA IS the "tngger" for 

federal preemptIon, and It can only be proven WIth a PMA letter specIfically approvmg CIBA's 

non-correctIve lenses as such or a PMA letter approvmg a dIopter range of CIBA's lenses as 
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such but wIthout the lImItatIOn of the lenses bemg "mdIcated for the correctIOn of vIsual aCUIty" 

There sImply IS no such PMA letter If CIBA possesses such a PMA letter, WhICh IS the only 

way to prove MDA preemptIOn, Customer challenges CIBA to produce It now Customer 

consents to CIBA supplementmg the record before thIS Court WIth any such letter 

CONCLUSION 

The protectIOn of consumers from defectIve products IS pnmanly the provmce of state 

law and state sovereIgnty Statutes creatmg federal preemptIOn are an mvaSIOn of that state 

sovereIgnty and thus are narrowly construed Here, federal preemptIOn anses not from a statute 

dIrectly, but from an admmIstratIve reVIew process that IS commenced by an applIcatIOn from a 

manufacturer, 1 e, the manufacturer essentIally asks the FDA to grant preemptIon that WIll 

msulate the manufacturer from state laws If an mvaSIOn of state sovereIgnty IS to anse from 

deCISIOns made m an admmIstratIve reVIew process conducted by a federal agency at the request 

of a manufacturer, the manufacturer mamfestly must show stnct complIance WIth the regulatory 

process that tnggers preemptIOn Here, such complIance reqUIres CIBA to possess and produce a 

PMA letter that approves ItS non-correctIve lenses as such or approves a dIOper range of ItS 

lenses that both mcludes ItS non-correctIVe (zero power) lenses and does not lImIt that approval 

to lenses "mdIcated for the correctIOn of VIsual aCUIty" CIBA has faIled to do so If CIBA 

possesses such a PMA letter, whIch IS the only way to prove MDA preemptIOn, Customer 

challenges CIBA to produce It now Customer consents to CIBA supplementmg the record 

before thIS Court WIth any such letter 
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For all of the foregomg reasons, It IS respectfully requested that thIS Court grant 

certIOran, reverse the Court of Appeals, and remand for tnal 

February c:t-, 2010 
ColumbIa, South Carolma 

Respectfully SubmItted, 

Robert L WIdener 
Celeste T Jones 
A VIctor Rawl, Jr 
Andrew G Mellmg 
McNAIR LAW FIRM, P A 
Post Office Box 11390 
ColumbIa, South Carolma 29211 
(803) 799-9800 

Stevens B EllIott, EsqUIre 
Post Office Box 6922 
ColumbIa, SC 29260-6922 
(803) 254-7980 

ATTORNEYS FOR PETITIONER 
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COUNTER-STATEMENT OF QUESTIONS PRESENTED 

I Should the Supreme Court mvoke Its dlscretlOnary JunsdlctlOn to reVIew whether the 
Court of Appeals commIt reversIble error m determmmg that federal preemptlOn (a 
matter of law to be determmed by the court), apphed to certam of several causes of actlOn 
asserted by PetltlOner Weston m the underlymg CIvil actlOn? 

II DId the Court of Appeals commIt reversIble error m affirmmg summary Judgment m 
favor of Respondent ClBA VISIon as to certam causes of actlOn on the baSIS that those 
causes of action are preempted by federal law and federal reqUlrements govemmg 
regulated contact lenses under the MedIcal DeVIce Amendments of 1976 to the Federal 
Food, Drug, and CosmetIc Act (21 USC § 301, et seq)? 
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COUNTER-STATEMENT OF THE CASE 

PetitIOner Momca Weston ("Weston") alleged causes of actIOn for personal mJury agamst 

Respondent CIBA VlSlon, a NovartIs Company ("CIBA"), stemmmg from her alleged Illegal 

purchase and use of contact lenses wIthout a preSCrIptIOn from Respondent KIm's Dollar Store 

("KIm's") (Am Compl paras 8, 12, 15, 19, 24) (R pp 38-40) Weston's petItIon relates to 

the partIal summary Judgment of certam causes of actIOn that were dependent on warnmg, 

labelmg, desIgn, marketmg and/or mIsbrandmg theorIes, as those claIms are preempted by 

federal law (Order Grantmg SJ, R p 17) Weston's claIms for neglIgence per se, strIct lIabIlIty 

and breach of ImplIed warranty were not dIsmIssed and remam pendmg m the trIal court If 

Weston prevaIls on the remammg causes of actIOn, she lIkely WIll be forced to make an electIOn 

of remedIes Thus, m essence, Weston brIngs thIS petItIOn, m part, merely to keep her optIOns 

open 

In June 2006, CIBA filed a motion for partIal summary Judgment on the basIs that certam 

of Weston's claIms and legal theorIes were subject to federal preemptIOn pursuant to the MedIcal 

DevIce Amendments of 1976 to the Federal Food, Drug, and CosmetIc Act (21 USC § 301, et 

seq) The Honorable G Thomas Cooper, Jr, held an extended hearIng on CIBA's motIon for 

summary Judgment on August 28, 2006 On November 28, 2006, Judge Cooper Issued an 18-

page order grantmg summary Judgment m favor of CIBA on the Issue of federal preemptIOn 

("Order"), thereby termmatmg certam of Weston's multiple claIms and theorIes Followmg the 

demal of Weston's motIon for reconsIderatIOn, Weston filed an appeal on January 19,2007 The 

Court of Appeals affirmed the dIsmIssal of certam claIms and theOrIes m ItS lengthy opmIOn of 

July 15, 2009 Followmg the demal of a motIOn for reconsIderatIOn and a post-argument motIOn 

to supplement the record on appeal, Weston filed thIS petItIon 
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It IS Weston's contentIOn that she suffered temporary loss of VISIon m one eye as a result 

of weanng non-correctlve color contact lenses manufactured by CIBA under the trade name, 

FreshLook Colors (Am Compl paras 3, 18-24, Transcnpt of Heanng ("Transcnpt") pp 4, 7 ) 

(R pp 37, 39-40, 264, 267) The contact lenses came m a range of powers from (-)2000 

DIOpters to (+)20 00 DIOpters, and are capable of correctmg nearsIghtedness, farsIghtedness, and 

astlgmatIsm At the zero-power pomt m the range, the lenses are "non-correctIve" or "plano" 

lenses, although they stIll have medIcal and phYSIOlogIcal effects, mcludmg protectIOn from 

damagmg UV radIatIOn In addItIOn, plano contact lenses can be used not only to change the 

color of the user's eye, but to address medIcal Issues, such as monOVlSlon and ocular defects 

(Pansian Dep p 144) (R P 654) I 

In frammg the Issue underlymg thIS petItIOn, Weston asserts that Federal preemptIOn 

anses only If FreshLook Colors plano contact lenses were approved by the FDA as "medIcal 

devIces" under ItS pre-market approval (PMA) process pnor to the purchase of those devIces by 

Weston ThIS IS exactly what was establIshed at the summary Judgment heanng and set forth III 

detail m Judge Cooper's Order, as affirmed by the Court of Appeals 

Weston then ImmedIately Ignores the Issue she frames and, m ad hommem fashIOn, 

attacks CIBA for ItS advertIsmg campaigns, eye catchmg graphICS, and awareness of pOSSIble 

I Dr Suzanne PansIan was Weston's own expert on the apphcatIOn of federal preemptIOn 
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unauthonzed reselhng 2 What thIS infOrmatIOn actually estabhshes IS that the FDA was actIvely 

regulating these medIcal devIces through ItS PMA approval authonty WIth regard to the 

advertISing campaigns, a number of tImes these advertIsements Included "Contact lenses, even 

If worn for cosmetIC reasons, are medIcal devIces that should be worn under the prescnptIOn, 

dIrectIOn and superVISIOn of an eye care profeSSIOnal" (luhe CollinS Dep ExhIbIt 29, p 2, 

ExhIbIt 32, P 2, ExhIbIt 37, P 2, and ExhIbIt 39, pp 4 and 8) (R pp 402, 411, 425, 431, and 

435 ) 

Moreover, If thIrd-party Instances of medIcal substance/devIce abuse nulhfied federal 

regulatory authonty, there would be few, If any, prescnptIOn drugs or devIces avaIlable In the 

Umted States The indIvIdual contact lenses Weston allegedly purchased from KIm's were 

marked "prescnptIOn only" and labeled "not to be sold indIVIdually" (Ons Dep pp 59-60, 

ExhIbIt 4) (R pp 470-471, P 588) NotWIthstanding thIS sales restnctIOn KIm's, an 

unauthonzed and unhcensed seller of contact lenses, obtained the lenses from a thud party 

(30(b)(6) Dep of KIm's Dollar Store pp 37-38, PI's ExhIbIt 1) (R pp 316-317, P 322) The 

lenses were dIscarded by Weston and are not aVailable to confirm the brand, manufacturer or 

other phYSIcal infOrmatIOn 

2 That a devIce manufacturer advertIses one use at one tIme through a partIcular medIUm has no 
effect on the deVIce's regulatory status For example, human-based collagen injectIOn products 
are PMA-approved by the FDA for Improvements of soft tIssue appearance "such as wnnkles 
and acne scars" (http //www fda gov/cdrh/pdf3/p800022s050a pdt) That the manufacturer 
chooses to educate the "wrInkle" audIence WIth TV commerCials, whIle educating the "acne 
scar" audIence WIth product infOrmatIOn at the dermatologIst's office, does not make collagen 
injectIOns mere cosmetIcs 
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ARGUMENT 

Summary of the Argument Weston contmues to make the contorted semantIc argument 

that unless the FDA used her chosen magIc words m grantmg pre-market approval to FreshLook 

Color contact lenses, then there cannot be federal preemptIOn ThIS IS not the law ThIS should 

not be the law In addItIOn, Weston's argument fmls under the weIght of the undIsputed facts 

and her own FDA expert's testImony Courts presented wIth such semantIc arguments III other 

preemptIOn cases have summanly dIsmIssed them 3 

Standard of ReVIew The questIOn of federal preemptIOn under the MedIcal DevIces 

Amendments ("MDA") to the Federal Food, Drug, and CosmetIc Act ("FDCA") IS a questIOn of 

law for the court to decIde Cox V Shalala, 112 F 3d 151 (4th Clr 1997) Moreover, factual 

findmgs supportmg matters to be determmed by the Court are made by the Court and not a Jury 

Gardner V KIrven, 184 S C 37, 191 S E 814, 825 (1937) ("Where an appeal IS taken from the 

findmgs of fact by a Clrcmt Judge, It IS mcumbent on the appellant to show that the decree of the 

clrcmt Judge IS agamst the weIght of the eVIdence ") (cItatIOn omItted» 4 

I The Supreme Court should not IDvoke Its discretIOnary JUrisdiction to review 
whether the Court of Appeals commit reverSible error m determmmg that federal 
preemptIOn (a matter of law to be determmed by the court), applIed to certam of 
several causes of actIOn raised by PetitIOner Weston m the underlymg Civil actIOn 

Rule 242(b) 1-5 [formerly Rule 226(b)] sets forth a lIst of consIderatIOns for thIS Court to 

3 See, e g, Stucky V CIty of San AntOnIO, 266 F 3d 342, 343 (5th Clf 2001) where Court held 
that CIty "could not SImply aVOId preemptIOn WIth mere semantIcs regardmg 'consent' and 'non­
consent' [and] reIterated the dlstnct court's admOnIshment of the same argument " '[The CIty] 
cannot, by sleIght of hand (or language), SImply elImmate that concern' [The CIty'S] 
argument IS unpersuasive " Id 

4 Judge Cooper heard oral argument on August 28, 2006, and Issued hIS comprehenSIve 18-page 
Order on November 28, 2006, after three full months to study the applIcatIOn of federal 
preemptIOn m thIS case 
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weigh m decidmg whether to issue a wnt of certlOran None of those consideratlOns weigh m 

favor of Weston m this case First, there are no novel questlOns of law mvolved m this case -

Just a straightforward apphcatlOn of Rule 56 and the long estabhshed and well recogmzed rules 

of preemptlOn Whaley v CSX TransportatlOn, Inc, 362 S C 456, 481, 609 S E 2d 286, 299 

(2005) (applymg federal preemptlOn to bar state tort causes of actlOn) 

Second, there was no dissent m the well reasoned opmlOn of the Court of Appeals 

Third, the Court of Appeals' opmlOn is m complete accord With the pnor declSlons of the 

Supreme Court See, Whaley, supra, In re Campbell, 379 S C 595, 599, 666 S E 2d 908, 910-11 

(2008) Fourth, because the Court of Appeals found that federal preemptlOn apphed there is no 

constitutlOnalissue raised m the opmlOn 5 

Fifth and finally, there is no conflict between the Court of Appeals' opmlOn and the 

opmlOns of the Umted States Supreme Court regardmg federal preemptlOn In fact, the recent 

case of Riegel v Medtromc, 128 S Ct 999, 169 LEd 2d 892 (2008) virtually mandates the 

apphcatlOn of federal preemptlOn m thiS case Riegel substantlally modified the holdmgs and 

mterpretatlOn of Medtromc, Inc v Lohr, 518 U S 470, 116 S Ct 2240, 135 L Ed 2d 700 (1996) 

on which Weston rehes Riegel mvolved a catheter manufactured by defendant Medtromc The 

SUlt arose after plamtlff's surgeon ovennflated the catheter while performmg a coronary 

anglOplasty, causmg the catheter to rupture On reView, the Supreme Court affirmed dismissal of 

plamtiff's stnct habihty, breach of imphed warranty, and neghgent design, testmg, mspectlOn, 

distnbutlOn, labehng, marketmg, and sale claims on the grounds that they were preempted by the 

MDA Id at 1005-06 Post-Riegel, federal courts have found "rehance upon the highly 

fractured opmlOn of the Supreme Court m the pre- Riegel case of Medtromc, Inc v Lohr, 518 

5 Although, had the Court of Appeals failed to recogmze and gIVe effect to federal preemptlOn, a 
constltutlOnalissue regardmg the supremacy clause would have ansen 
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U S 470, 116 S Ct 2240, 135 L Ed 2d 700 (1996) IS mIsplaced" Dorsey v Allergan, Inc, WL 

703290, #6 (M D Tenn 2009)(notmg that RIegel hmited Lohr to "genenc concerns about devIce 

regulatIOn generally") 6 

II The Court of Appeals did not commit reversible error m affirmmg Respondent 
CIBA VISIOn's summary Judgment as to certam causes of actIOn on the basIs that 
those causes of actIOn are preempted by federal law and federal reqUirements 
govermng regulated contact lenses under the Medical Device Amendments of 1976 
to the Federal Food, Drug, and Cosmetic Act (21 USC § 301, et seq) 

Weston's four (4) questIOns presented are merely restatements of thIS fundamental 

questIOn m dIfferent forms m order to gIve her petItIOn the appearance of substance In essence, 

Weston suggests that If the Court found the PMA approval covered these contact lenses 

(QuestIOn III), then It IS the Court Itself (not the FDA) that has granted PMA approval (QuestIOn 

IV) because, WIthout Weston's "magIc words", the PMA approval does not cover these lenses 

(QuestIOn I), or at least Weston should be allowed to try and prove otherwIse (QuestIOn II) Of 

course, If Weston's overly hngUIstIc form-over-substance argument IS rejected (1 e , the FDA's 

PMA approval covered the FreshLook Color contact lenses allegedly worn by Weston), then the 

Court dId not usurp the FDA's JunsdictIOn7
, the Court was correct m findmg PMA approval 

eXIsted, and there would be no genume Issues of matenal fact preventmg entry of summary 

Judgment on the Issue of federal preemptIOn (an Issue whIch IS a matter of law for the Court) To 

aVOId unnecessary repetItIOn of the overwhelmmg eVIdence of Pre-Market Approval and 

6 Weston contmues to rely on Lohr m her Argument WIthout any mentIon of the Riegel opmIOn 
(PetItIOn, pp 7 and 8) 

7 For example, the FDA "has taken the pOSItIOn that tmted contact lenses that do not correct or 
Improve VISIOn and are promoted to enhance eye color are medIcal deVIces ThIS pOSItIon IS 
based on the fact that all contact lenses, mcludmg neutral lenses, have a physIOlogICal effect on 
the eye" (emphasIs added) (cItmg to Umted States v Int'! Hydron Corp, No 87-2129 
(E D NY)) (R pp 152-155) 
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preemptIOn, CIBA wIll deal wIth each facet of the fundamental questIOn together As a 

prehmmary matter, It IS worth notmg that Weston completely concedes that If she purchased 

FreshLook Color contact lenses that were pre-market approved by the FDA, then her claims are 

preempted, summary final Judgment for CIBA on those claims must stand, and the dIscovery 

hmitatIOns on the remammg causes of actIOn are vahd 

All Class III medIcal devIces, such as these contact lenses, have been approved by the 

FDA through ItS ngorous PMA process As the Seventh CIrCUIt explamed m a case sImIlarly 

findmg federal preemptIOn of product hablhty claims 

Before a Class III deVIce may be mtroduced to the market, the 
manufacturer must proVIde the [FDA] WIth a reasonable assurance 
that the deVIce IS safe and effectIve under the MDA To provIde 
that assurance, a manufacturer must obtam premarket approval 
("PMA") from the FDA ThIS procedure IS a "ngorous" process, m 
whIch the manufacturer must submIt detailed mformatIOn to the 
FDA regardmg the safety and effectIveness of the deVIce 
Manufacturers must provIde the FDA WIth samples of the deVIce, 
an outlme of the deVIce's components and propertIes, a descnptIOn 
of the manufactunng process, copIes of the proposed labels, 
vanous other data and mformatIOn, and any other mformatIOn the 
FDA requests The FDA spends an average of 1,200 hours per 
PMA apphcatIOn revIewmg these materIals 

MItchell V Collagen Corp, 126 F 3d 902, 905 (7th Clf 1997), cert demed, 523 U S 1020 

(1998) In addItIOn, FDA regulatIOns permIt manufacturers to seek approval for deVIce 

modIficatIOns by submlttmg supplements to a pnor PMA The "FDA consIders reVISIOns 

proposed m a PMA supplement usmg the same type of ngorous SCIentIfic process utlhzed for 

reVIew of ongmal PMAs" See FDA Letter Bnef filed as amlCUS curzae, Hom V Thoratec, 376 

F 3d 163 (3d Clr 2004), aVailable at 2004 WL 1143720, at *10 (May 14,2004) (hereafter "Hom 
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AmICUS Bnef'), RIegel 128 S Ct at 1005 Consequently, every approval of a PMA supplement 

apphcatIOn IS a renewal of the ongmal PMA approval and the pnor related PMA supplements 8 

The eVIdence that FreshLook Colors contact lenses were and are regulated by the FDA as 

Class III medIcal deVIces IS overwhelmmg and uncontradIcted SpecIfically, FreshLook Colors 

contact lenses were approved through the PMA Supplement process descnbed above In 

catalogumg the FDA's approval to the tnal court, CIBA submItted two PMA Supplement 

approval letters from the FDA related to the FreshLook Colors famIly of contact lenses, along 

WIth the testlmony of CIBA's Duector of Global Regulatory Affairs, the testlmony of Weston's 

own expert (Dr PansIan), and the testlmony of PhIhp PhIlhps, former FDA Deputy DIrector of 

SCIence and Regulatory Pohcy for the Office of DeVIce EvaluatIOn 

As acknowledged by Weston's expert, the PMA approval was ongmally Issued m 1983 

by the FDA WIth regard to an ancestor lens to the FreshLook Colors contact lens (PansIan Dep 

pp 88-89) (R pp 642-643) 21 CFR § 81439 By 1994, approxImately 30 PMA 

Supplements had been submItted to the FDA, WIth the FreshLook Colors lenses appearmg m 

PMA Supplement 33 and thereafter (Panslan Dep ExhIbIt 6) (R pp 667-670) ThIS mc1uded 

submISSIOn to the FDA of packagmg approval for FreshLook Colors non-correctlve (sphencal 

power of 000) contact lenses (a/k/a "plano" lenses) (Pansian Dep p 137 and ExhIbIt 6) (R 

pp 650, pp 667-670)9 Weston's own expert acknowledged that the Color Fresh lenses at Issue 

m the case were approved for the range of -2000 - +20 00 dIOpters (wIth 0 00 bemg at the mId-

8 There were over 40 PMA supplement apphcatIOns/approvals for FreshLook related contact 
lenses before Weston purchased the lenses at Issue m thIS case (Panslan Dep ExhIbIt 7) (R 
pp 671-673) 

9 The FDA has also acknowledged that approval of a range of correctlve powers mc1udes 
approval of the zero power or plano lens See, Import Alert 86-10, n 1 (R P 754, n 1 ) 
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pomt) and that the 0 00 power was used on the labelIng submIssIOns to the FDA (R P 588,655, 

667-670 & 679) 

In January 1996, CIBA obtamed approval for a PMA Supplement (No 39) to ItS 

FreshLook Colors contact lenses for mcorporatmg an ultra-vIOlet absorber mto the referenced 

lenses (See FDA FreshLook Colors UV Approval Letter, PansIan Dep ExhIbIt 8 ) (R pp 674-

678 )10 It IS uncontradIcted that Weston's claim relates to FreshLook Colors contact lenses wIth 

UV absorbers as approved m PMA Supplement No 39 (PansIan Dep p 28 and ExhIbIt 4 

(ExhIbIt 4 "represents what was on her package ")) (R P 630, P 655) (Ons Dep pp 65-66 

(Q Dunng the relevant penod "all FreshLook Colors lenses that were manufactured, to be sold 

m North Amenca were UV?" A "Yes")) (R pp 472-473) Smce Weston's lenses were UV 

lenses, It IS the FDA approval letters for PMA Supplements No 39 (January 25, 1996) and No 

42 (May 7,1999) that are the most relevant to thIS case (R pp 671-675) 

Weston's attack on the overwhelmmg eVIdence m the Record on Appeal can only be 

understood wIth reference to an eVIdentIary error she made m draftmg her ImtIal Bnef Weston 

stated m her Imtlal Bnef (page 6) that CIBA submItted only a 2002 approval and a 2003 

approvalm support of Its motIOn for summary Judgment (referencmg an ExhIbIt B) Apparently, 

Weston's counsel was operatmg from the wrong motlon These approval letters were attached to 

a pnor wIthdrawn motIon for summary Judgment m 2005 filed before the dIscovery leadmg to 

the current motIon for summary Judgment The submIsSIOns wIth the current motIon mcluded 

the PMA approval letters from the FDA for the exact contact lenses at Issue m thIS case 

10 The FDA approval letter read, m part, " [the FDA] has completed Its evaluatIOn of your 
pre-market approval apphcatIOn (PMA) supplement, whIch requested approval for mcorporatmg 
an ultra-VIOlet absorber mto the above referenced lenses [FreshLook Colors UV] Based upon 
the mformatIOn submItted, the PMA Supplement IS approved " 
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(FreshLook Colors UV) (R pp 671-678 )11 Because thIs error was the foundatIon for Weston's 

entIre bnef, most of her eVIdentiary arguments are sImply Irrelevant to the Order grantmg 

summary Judgment And, although thIs eVIdentIary oversIght was brought to the attentIOn of 

Weston m CIBA's ImtIaI Bnef (Page 8, n 6), Weston choose not to file a Reply Bnef, or 

otherwIse correct the eVIdentiary misunderstandmg 

Weston's entIre petItIon IS predIcated on thIS Court concludmg that to gIve effect to pre-

market approval of the lenses allegedly worn by Weston, the FDA was reqUIred to use a magIC 

phrase hke "specIfically mcludmg zero power non-correctIve plano lenses" m approvmg the 

entIre range of FreshLook Color lenses Weston takes thIS pOSItIOn despIte the fact that FDA 

approved all FreshLook Color contact lenses m every power runnmg from (-) 20 00 dIOpters to 

(+) 2000 dIOpters, and despIte the overwhelmmg eVIdence of FDA's conSIderatIOn and approval 

of the lenses and the submIsSIOn of marketmg matenals that expressly reference the zero power, 

non-correctIve plano lenses Weston goes so far as to suggest that any other conclUSIOn would 

mean that the Court has constItuted Itself as the FDA and Itself approved these lenses under the 

federal MedIcal DeVIce Amendments The suspenSIOn of reason necessary to even POSIt such an 

argument should foreshadow ItS doom 

It IS a fundamental precept of our JudICIal system that when courts mterpret statutes or 

agency actIOns they are not encroachmg mto the purVIews of the separate branches, but are rather 

merely fulfilhng theIr constItutIOnal and legal duty See Breeden V S C DemocratIC ExecutIve 

CommIttee, 226 S C 204, 209-210, 84 S E 2d 723, 725-726 (1954) (notmg that It was been 

"repeatedly reJected" that "any actIOn by the Court 'would be an encroachment upon the powers 

II The 2006 MotIon for Summary Judgment and memoranda of law and exhIbIts are located m 
the Record at pages 69-210 In addItIon, all the depOSItIOn excerpts and depOSItIon exhIbIts m 
the Record on Appeal were before the tnal court at the summary Judgment heanng 
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of he legIslatIve and executlve branches of Government'" (cItatIOns omItted», State v Hunt, 20 

S eLI, 1834 WL 1462, * 8 (1834 ) (the state court system IS "a department of government 

establIshed by the ConstltutIOn to Interpret and enforce the laws"), Gunter v Blanton, 259 S C 

436,444-445, 192 S E 2d 473,476-477 (1972) ("the power [IS] vested In the JUdICIary to declare 

an act of the General Assembly unconstItutIOnal") The duty of JudICIal InterpretatIOn (as 

opposed to usurpatIOn) has been recogmzed In South CarolIna SInce as early as 1812 

'It IS the peculIar and charactenstlc excellence of the free 
governments of Amenca, that the legislatlve power IS not supreme, 
but that It IS lImIted and controlled by wntten constltutIOns, to 
whIch the Judges, who are sworn to defend them, are authonsed to 
gIve a transcendent operatIOn over all laws that may be made In 
derogatIOn of them ThIS JudICIal check affords a secunty here for 
CIvIl lIberty, whIch belongs to no other governments In the world, 
and If the Judges wIll every where faIthfully exerCIse It, the 
lIbertIes of the Amencan natIOn may be rendered perpetual 

Id (cItatIOn omItted) 

Weston contends that PMA approval can purportedly be establIshed In only the preCIse 

form and wordIng that she prescnbes Weston's argument IS akIn to claImIng that the only 

means of estabhshmg ownershIp of an Item IS by submIttmg the receIpt for purchase Of course, 

ownershIp can be shown In any number of ways For example, posseSSIOn, long tlme use, a 

stamped purchase order, a bIll of ladIng, a store cashIer's testlmony, a store's surveIllance 

camera, tax assessments/payments, or ownershIp of the raw matenals, are all ways to establIsh 

ownershIp of an Item It IS Important to note that Weston does not claIm a factual Issue eXIsts 

because she has submItted a receIpt shOWIng that she owns the Item, rather, she says that despIte 

all the IndICia of ownershIp lIsted above, a factual Issue would eXIst In thIS example untIl the 

receIpt IS produced ThIS IS not the law and Weston cannot aVOId summary Judgment by vague 
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references to mlssmg "phantom eVIdence" or artIficIal Issues of fact Buekner V Sam's Club, 

Inc, 75 F 3d 290, 292 (ih Clf 1996) 

As opposed to fixatmg on Weston's"clatmed determmatlve wordmg 12
, the Courts below 

appropnately mterpreted the entire bulk of eVIdence and mformatIon revIewed by the FDA m 

grantmg and renewmg pre-market approval for the class of lenses mcludmg the FreshLook Color 

contact lenses see,~, State V Perry, 138 S C 329,136 S E 314,316 (1927) (m the process 

of mterpretmg the law the courts may "construmg together all the sectlOns of the ordmance, 

JudICially mterpret Its language "), In re Enckson, 63 B R 632, 635 (W D WIS 1986) (It IS a 

pnnclple of mterpretatlOn that "a statute IS to be mterpreted, not only by ItS exact words, but also 

by ItS apparent general purpose "), McCullough V Scott, 109 S E 789, 795 -796 (N C 1921) (m 

"construmg a statute, It IS to be consIdered m ItS relatlOn to other laws, as part of a general and 

ulllform system of Junsprudence, m connectlOn wIth other statutes on the same or cognate 

subjects, or even on dIfferent subjects The spmt or reason of the law prevatls over ItS 

letter ") 

Not only does Weston have to contort the law m order make a plausIble argument for 

Issumg a wnt of certlOran, she also has to contort the facts Even when she cherry pIcks one 

document out of all the eVIdence and suggests that It mcludes a mandatory "hmltatlOn that the 

lenses bemg approved are zndlcated for the correctIOn of visual acUlty" only (PetItlOn, Page 10), 

she necessanly cherry pIcks from wlthm that one document as well For example, the May 7, 

1999 FDA approval letter for FreshLook contact lenses expressly states that the devIce, as 

modIfied, WIll be marketed wIth certam use mdicatlOns (R, p 671 (last paragraph) - p 672 top 

of page) In thIS approval letter, there are five (5) subparagraphs descnbmg the vanous uses for 

12 That pre-market approval cannot cover these lenses unless FDA expressly stated "specIfically 
mcludmg zero power non-corrective plano lenses" m ItS approval letter 
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FreshLook Color contact lenses Granted, some of those mdIcatIOns dISCUSS "vIsual aCUIty" as 

referenced by Weston However, the fifth and final approved mdIcatIon for use states, wIthout 

any lImItatIOns, "to help protect agamst the transmISSIOn of harmful UV radIatIon to the cornea 

and mto the eye" (R, p 672) Moreover, It IS expressly noted that the UV protectIOn IS not 

based on any vIsual aCUIty property (1 e, correctmg power), but merely because the lenses 

(mcludmg the zero power non-correctmg plano lenses) are manufactured wIth a "UV-absorbmg 

monomer" (R ,p 672) 13 

Havmg set forth a summary of the overwhelmmg eVIdence of preemptIOn, It IS also worth 

notmg that at the summary Judgment hearIng, CIBA sought to elImmate even ImmaterIal and 

non-genume questIOns of FDA approval by draftmg a letter for the Court to send to the FDA 

(pursuant to the Code of Federal RegulatIOns) specIfically askmg whether CIBA's plano (non-

correctIve) contact lenses were wIthm the FDA's pre-market approval (TranscrIpt p 44, lInes 5-

25) (R P 304) A copy of the proposed letter to the FDA was filed wIth the trIal court (R pp 

167-169) When asked by Judge Cooper of theIr posItIon on seekmg absolute confirmatIOn from 

the FDA, Weston's counsel called It a "delaymg tactIc" to whIch "[w]e've actually filed a 

frIvolous motIon letter" (TranscrIpt, p 45, lInes 1-5 )(R P 305) Havmg succeeded m stoppmg 

the Court from obtammg absolute confirmatIOn dIrectly from the FDA Itself, Weston's counsel 

now argues that only absolute confirmatIOn dIrectly from the FDA could be consIdered by the 

Court m grantmg summary Judgment (PetItIOn, p 13) The central role of an appellate court IS 

to correct errors m the court below, not to proVIde an alternatIve audIence for lItIgants to take 

contrary posItIOns Hayne Federal CredIt Umon v BaIley, 327 S C 242, 251, 489 S E 2d 472, 

477 (1997) ("JudICIal estoppel precludes a party from adoptmg a posItIon m conflIct WIth one 

13 SImIlarly, the fourth mdIcatIOn for use lIsted m the May 7, 1999 approval letter mcludes no 
language related to correctmg vIsual aCUIty 
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earher taken m the same or related htIgatIOn U[WJhere a party assumes a certam posItIOn m a 

legal proceedmg and succeeds m mamtazmng that positIOn he may not thereafter sImply 

because hIs mterests have changed assume a contrary positIOn ) (mternal cItatIons omItted) 

Consequently, Weston should not be heard to complam that the Court below erred by agreemg 

wIth her on thIS pomt 

CONCLUSION 

Rule 56, SCRCP, states that a motIon for summary Judgment "shall be rendered forthwIth 

If the pleadmgs, depOSItIons, answers to mterrogatones, and admIssIOns on file, together wIth the 

affidaVIts, If any, show that there IS no genume Issue as to any matenal fact 

eVIdence m the record was uncontradIcted 

" Here, the 

Moreover, once CIBA met ItS burden, Weston faIled to come forward wIth any eVIdence 

demonstratmg the eXIstence of a genume Issue of matenal fact Weston has an affirmatIve duty 

to pomt out speCIfic facts m the record to demonstrate that a genu me Issue of matenal fact eXIsts, 

whIch she faIled to do See Street V J C Bradford & Co. 886 F 2d 1472, 1479-80 (6th 

Clr 1989) Weston cannot aVOId summary Judgment by vague references or artIficial Issues 

Buekner V Sam's Club, Inc, 75 F 3d 290,292 (7th Clf 1996) Hence, the eVIdence m the record 

supports but one reasonable conclusIOn, namely, that the lenses at Issue are Class III medIcal 

devIces that are regulated by the FDA under a regulatory scheme that preempts the claims for 

whIch Judge Cooper entered, and the Court of Appeals affirmed, summary Judgment 

Accordmgly, thIS PetltIOn for Wnt ofCertlOran should be demed 
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Respectfully submItted, 

KQ)d~ 
KeIth D Munson (SC ar No 13400) 
SandI R WIlson (SC Bar No 16896) 
Womble Carlyle Sandndge & RIce, PLLC 
POBox 10208 
GreenvIlle, SC 29603 
Phone (864) 255-5400 
Fax (864) 255-5480 

CurtIS L Ott 
Turner, Padget, Graham & Laney, P A 
Post Office Box 1473 
ColumbIa, SC 29202 
Phone (803)254-2200 
Fax (803) 799-3957 

ATTORNEYS FOR RESPONDENT 
elBA VISION 

Dated Apnl J~OlO 
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THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

James R Barber, III, CIrCUIt Court Judge 
G Thomas Copper, Jr , CIrCUIt Court Judge 

OpmIOn No 4592 (S C Ct App FIled July 15, 2009) 

Momca Weston, Appellant, 

v 

Kims Dollar Store and 
CIBA VISIOn, a dIVISIOn of Novartis Company Respondents 

PROOF OF SERVICE 

The undersIgned hereby certIfies that, on thejq~ay of Apnl, 2010, (s)he delIvered a 
copy of the attached RESPONDENT CIBA VISION'S RETURN IN OPPOSITION TO 
PETITION FOR WRIT OF CERTIORARI to the person(s) heremafter named, at the place(s) 
and addressees) stated below, VIa US MatI, whIch Is/are the last known addressees) 

A VIctor Rawl, Esq 
Robert L WIdener, Esq 
Celeste T Jones, Esq 
Andrew G MellIng, Esq 
McNaIr Law FIrm, P A 
1301 Gervats St 
ColumbIa, SC 29201 

WCSR 4355725v I 

Stevens B EllIott, Esq 
POBox 6922 
ColumbIa, SC 29260 

Damel T Sulhvan, Esq 
Young and Sulhvan, L L P 
907 Calhoun St 
Columbia, SC 29201 

1(Q:j~{~ 
KeIth D Munson 
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THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 

James R Barber, III, CIrCUIt Court Judge 
G Thomas Cooper, Jr , CIrCUIt Court Judge 

ORIGINAL 

RlECEIf\'JEJ[) 

MAY J 9 2010 

S C SUPREME CO 
OpmIOn No 4592 (S C Ct App FIled July 15, 2009) URT 

MOnIca Weston, PetItIoner, 

v 

KIm S Dollar Store and 
CIBA VlSlon, a dIVISIOn ofNorvartIs Company Respondents 

REPY TO RETURN TO 
PETITION FOR A WRIT OF CERTIORARI 

COLU\1BIA 998862vl 

Robert L WIdener 
Celeste T Jones 
A VIctor Rawl, Jr 
Andrew G Mellmg 
McNAIR LAW FIRM, P A 
Post Office Box 11390 
ColumbIa, South Carolma 29211 
(803) 799-9800 

Stevens B EllIott, EsqUIre 
Post Office Box 6922 
ColumbIa, SC 29260-6922 
(803) 254-7980 

ATTORNEYS FOR PETITIONER 



Other Counsel of Record 

KeIth D Munson 
SandI R WIlson 
WOMBLE CARLYLE SANDRIDGE & RICE, PLLC 
Post Office Box 10208 
GreenvIlle, South Carohna 29603 
(864) 255-5412 

CurtIS L Ott 
Turner Padget Graham & Laney 
Post Office Box 1473 
ColumbIa, South Carolma 29202 
(803) 227-4292 

A TIORNEYS FOR RESPONDENT 
CIBA VISION 

DANIEL T SULLIVAN 
YOUNG & SULLIVAN, LLP 
907 CALHOUN STREET 
COLUMBIA, SOUTH CAROLINA 29201 
(803) 252-3663 

A TIORNEY FOR RESPONDENT 
KIM'S DOLLAR STORE 
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REPLY ARGUMENTS 

elBA argues and applies the wrong standard of review 

ThIS IS a summary judgment case and, therefore, "[alll ambIgUItIes, conclUSIOns and 

mferences ansmg from the eVIdence must be construed most strongly agamst [Respondent 

(CIBA)] " Tupper v Dorchester County, 487 S E 2d 187, 191 (S C 1997) (emphasIs added) 

CIBA, however, POSItS and relIes upon the followmg standard of reVieW "Where an appeal IS 

taken from the findmgs of fact by a CIrcUIt judge, It IS mcumbent on the appellant to show that 

the decree of the CIrcUIt judge IS agamst the weIght of the eVIdence" (Cert Ret at 5) CIBA 

CItes the dIssent m a 1937 opmIOn from thIS Court for thIS standard of reVIew, but that case 

mvolved an appeal after a bench tnal on the ments of an actIOn to set aSIde fraudulent 

conveyances See Gardner v Kirven, 191 S E 814, 825 (S C 1937) (cIted at Cert Ret 5) The 

present case, however, mvolves summary judgment, not a bench tnal Thus, as a matter of law, 

there are and can be no findmgs of fact by the tnal judge 

Armed WIth thIS erroneous standard of reVIew, CIBA meanders through the eVIdence to 

hIghlIght portIOns that support ItS posltlon, drawmg all mferences m Its favor and m dIrect 

contraventIOn of the controllmg standard of reVIew For example, CIBA's shmmg eVIdentlary 

star IS a 1999 PMA supplement (Cert Ret at 10, 13-14) ThIS PMA supplement approves Inter 

aha a change to the "bIfocal deSIgn for the referenced deVIce,' 1 e , to CIBA's contact lenses (R 

671) It then Imposes five modIficatIOns on the pnor PMA approvals The first three specIfy all 

referenced lenses are "mdIcated for the correctIOn of vIsual aCUIty" (Id at 671-672) The fourth 

modlficatlon Imposes reqUIrements and hmItatIOns on use of the lenses for "extended wear" (Id 

at 672) The fifth modIficatIOn provIdes m full "FreshLook Lenses WIth UV -absorbmg 

nomomer help protect agamst the transmISSIOn of harmful UV radIatlon to the cornea and mto 
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the eye" (Id at 672) Contrary to CIBA's argument, nowhere In thIS fifth modIficatIOn IS It 

"expressly noted that the UV protectIon IS not based on any vIsual aCUIty property" (Cert Ret at 

14) Rather, the only reasonable readmg of thIS PMA letter IS that all of the modIficatIons apply 

to all of the lenses Nothmg m thIS PMA letter mdicates any consIderatIOn of any zero powered 

lenses as such The letter references a "bIfocal desIgn change, whIch cannot have anythmg to 

do wIth zero power lenses At the very least, when vIewed m the lIght most favorable to 

Customer, the PMA letter shows that the approval was lImIted to lenses that correct vIsual 

aCUIty 

CIBA's entIre argument IS replete wIth thIS type of mIsapplIcatIOn of the proper standard 

of reVIew Another example IS ItS CItatIon to a footnote m Import Alert 86-10 That footnote 

observed that, when zero power lenses were bemg regulated as cosmetIc deVIces rather than 

medIcal deVIces, some manufacturers had voluntanly submItted "a plano lens m the range of 

correctIve powers' (R 754, n 1) Contrary to CIBA's argument, thIS footnote does not 

demonstrate the "FDA has acknowledged that approval of a range of correctIve powers Includes 

approval of the zero power or plano lens (Cert Ret at 9, n 9) Rather, and at most, It shows 

that the FDA wIll consIder approval of a zero power lens !l a plano lens IS 'submItted for 

approval Here, nothmg In the record shows that CIBA ever actually submItted a plano lens for 

approval as such 

In short, and throughout ItS Return, CIBA weIghs the eVIdence and mferences m ItS favor 

ThIS IS exactly OppOSIte of what must be done m reVIeWIng the grant of summary Judgment 

5 



II Contrary to CIBA's mlscharactenzatlon of Customer's arguments, 
Customer does not argue some magic language had to be used In a PMA to 
show approval of a zero power lens 

Throughout Its argument, CIBA mischaractenzes Customer's argument as bemg some 

magIc language was reqUired to prove PMA approval of zero powered lenses To the contrary, 

Customer has sImply revIewed the only eVIdence of record, whIch mcludes three admItted and 

controllIng facts (1) It IS undIsputed that CIBA never sought and never receIved a PMA letter 

specIfically for ItS zero power lenses as such, (2) It IS undIsputed that every PMA letter 

approvmg contact lenses m a positIve-to-negatIve dIOpter power range mcluded language 

lImItmg the pre-market approval to lenses "mdicated for the correctIOn of vIsual aCUity", and (3) 

It IS undIsputed that the zero power lenses at Issue here do not and cannot correct vIsual aCUity 

These undIsputed facts, as a matter of law, gIve nse to an mference that ClBA has not receIved 

PMA approval for ItS zero power lenses as such and, therefore, It IS not entitled to summary 

Judgment on thIS Issue 

III CIBA's "JudiCial estoppel" argument IS SpUriOUS and manifestly Without 
ment 

CIBA argues Customer s arguments are precluded by JudICIal estoppel (Cert Ret at 14-

15) JudICIal estoppel anses If, and only If, the court IS forced to take a pOSItIOn based on a 

factual assertIOn" HawkinS v Bruno Yacht Sales Inc, 577 S E 2d 202, 208 (S C 2002), ajJ gas 

modified 536 S E 2d 698 (S C App 2000) When the court rules m favor of the party makmg 

the factual assertIOn, that party cannot thereafter present a contrary factual pOSItion Id at 209 

quoting Zlmmerman v Central UnLOn Bank, 8 S E 2d 359, 365 (S C 1940) 

Customer's pOSItion has been and remams conSIstent CIBA must prove PMA approval 

from the eXIstmg PMA letters, whIch IS the only conceIvable way to prove the eXIstence of PM A 
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approval and resultmg federal preemptIOn at the tIme Customer purchased the lenses at Issue 

Customer contends now, as she has always contended, that CIBA dId not obtam approval from 

the FDA The tnal court dId not rule m Customer's favor on thIS Issue There havmg been no 

change m Customer s posItIon on the facts, and smce Customer dId not prevail on the factual 

Issue, there mamfestly can be no JudIcIal estoppel Moreover, the FDA dId not respond when 

CIBA asked the questIOn (R 304) Nothmg mdicates a letter from the tnal Judge would have 

prompted a response from the FDA, and Customer was and remams concerned waItmg for an 

FDA response would delay thIS case for an mordmate amount of tIme to no meanmgful end 

CIBA has all of the PMA's related to the lens at Issue here If the approval IS not gIven m these 

PMA's (and It IS not), then nothmg from the FDA can change that 

CONCLUSION 

The only questIOn presented here IS whether, vIewmg the eVidence and mferences m the 

hght most favorable to Customer, and construmg the same most strongly agamst CIBA, there IS a 

questIOn of fact as to whether CIBA obtamed PMA approval for ItS zero power lenses as such 

The undisputed eVidence m this case mamfestly creates such a question of fact CIBA has no 

PMA approval letter directed specifically at zero power lenses, all PMA letters approvmg a 

dIOpter range of lenses hmit the approval to lenses mdlcated for the correctIOn of vIsual aCUity", 

and zero power lenses do not and cannot correct vIsual aCUity The tnal court and the Court of 

Appeals accepted CIBA's mVItatIon to weIgh the eVIdence m VIOlatIOn of the controlhng 

standard of reVIew 

For all of the foregomg reasons, and for the reasons set forth m the PetItIOn for a Wnt of 

Certwran, which are mcorporated herem by reference, It IS respectfully submItted thIS Court 
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should declme CIBA's mVItatIon to apply the wrong standard of reVIew, reverse the Court of 

Appeals, and remand the case for further proceedmgs and a tnal on the ments 

MayL,2010 
ColumbIa, South CarolIna 

Robert L WIdener 
Celeste T Jones 
A VIctor Rawl, Jr 
Andrew G Melhng 
McNAIR LAW FIRM, P A 
Post Office Box 11390 
ColumbIa, South Carolma 29211 
(803) 799-9800 

Stevens B Elhott, EsqUIre 
Post Office Box 6922 
ColumbIa, SC 29260-6922 
(803) 254-7980 

ATTORNEYS FOR PETITIONER 
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MOnIca Weston, 

THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

G Thomas Cooper, Jr , CIrcUlt Court Judge 

Case No 05-CP-40-0655 

OpInIOn No 4592 
Heard June 9,2009 - FIled July 15, 2009 

v 

KIm's Dollar Store and 
CIBA VIsIon, a dIVISJOn ofNorvartIs Company, 

-----------

CERTIFICATE OF SERVICE 

ORIGINAL 

RECEIVED 

fv1AY ] 2 2010 

S C SUPREME COURT 

PetitIOner, 

Respondents 

I, Ann Shuler, an employee ofthe McNaIr Law FIrm certIfy that I have served a wpy ofthe 

Reply to Return to PetItIOn for a Wnt of Certwran by deposltmg a copy In the UnIt~d States MaIl, 

postage prepaId, on May~, 2010 addressed to the attorneys of record, as follows 

KeIth D Munson, EsqUlre 
SandI R WIlson, EsqUlre 

Womble Carlyle Sandndge & RIce, PLLC 
Post Office Box 10208 
GreenvIlle SC 29603 



COLUMBIA 8764)5\) 

CurtIS L Ott, EsqUIre 
Turner, Padget, Grahdm & Laney 

Post Office Box 1473 
ColumbIa, SC 29202 

Attorneys for the Respondent elBA VIsIOn 

Damel T Sulhvan, FsqUlre 
Young and SullIvan, L L P 

907 Calhoun Street 
ColumbIa, SC 29201 

Attorney for the Respondent Kim's Dollar Store 

~~ nn Shuler 
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ANDERSON 

MCNAIR 

May 11, 2010 

ATTORNEYS 

Robert L Wldenel 

rWldener@mcnalr net 

T (803) 79g 9800 

The Honorable Damel E Shearouse 
Clerk of Court 

]~)lj'!C EJIVEJIJj (803) 753 3278 

South Carohna Supreme Court 
Post Office Box 11330 
ColumbIa, South Carohna 29211 

MAY'" ? ZJIO 

S C SUPREME COURT 

Re Weston, Momca v KliTI s Dollar Store (2) 
OpmIOn No 4592 
Heard June 9, 2009 - FIled July 1'5 2009 

Dear Mr Shearouse 

Enclosed for filmg, please find the ongmal dnd ~lX Wpies of PetttIoner s Reply 
to Return to PetttIOn for a Wnt of CertIOran along wIth the CertIficate 0+ 

ServIce 

By copy of thIS letter, we are sf'rvmg COl1l1sel 01 record wIth a copy of the Reply 
byU SMaIl 

Respectfully yours, 

~rtw;J)ueL 
Robert L WIdener 

RLW/as 
Enclosures 

cc SandI R Wilson, Fsq 
Damel T SullIvan, tsq 
CurtIS L Ott, E~q 

COLUMBIA 998863\ I 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GEORGETOWN GREENVILLE 

McNair Law ~rrm P " 

The Tower at 130 Ge"",, 

301 ('e vats ~treet 19tn F oar 

COlumbia ~C 9201 

HILTON HEAD 

rv'atitrg "dd 0 ~ 

Po Offt dlox 11 90 

Columbta Sl. 2921 t 

mcnalr net 

MYRTLE BEACH 



mbe ~upreme (tourt of ~outb (taroltna 

MonIca Weston, 

v 

KIm's Dollar Store and CIBA 
VIsIOn, a dIvISIOn ofNorvartIs 
Company, 

PetItIOner, 

Respondents 

The Honorable G Thomas Cooper, Jr 
RIchland County 

Tnal Court Case No 2005-CP-40-00655 

ORDER 

F or good cause haVIng been shown, the tIme for servmg and fihng the 

Reply to Return to PetItIOn for a Wnt of CertIOran In the above entItled 

matter IS hereby extended untIl May 11, 2010 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

BYQR~~ 
CLERK " 

ColumbIa, South Carohna 

Apnl 30, 2010 



cc Robert L WIdener, EsquIre 
Celeste T Jones, EsquIre 
A VIctor Rawl, Jr , EsquIre 
Andrew G MellIng, EsquIre 
CUrtIS L Ott, EsquIre 
DanIel Thomas SullIvan, EsquIre 
KeIth D Munson, EsquIre 
SandI R WIlson, EsquIre 



MCNAIR 

Apn129,2010 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carohna Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

lR..1EClElIVJED 

APR :J 0 2010 

S C SUPREME COURT 

Re Momca Weston v KIm's Dollar Store and CIBA VISIOn, et al 
Case Trackmg No 2009-CP-40-147986 
CIvIl ActIOn No 2005-CP-40-0655 

Dear Mr Shearouse 

PetItIOn's Reply to Return to PetItIOn for a Wnt of CertIOran m the above 
entItled matter IS due Apnl 29, 2010 PetItIon respectfully requests a ten (10) 
day extensIOn to file and serve the Reply ThIS extemIOn would make the Reply 
due on May 10, 2010 Our check In the amount of $25 00 IS enclosed By copy 
of thIS letter, we are adVISIng all counsel of thIS request 

Thank you for your consJderatIOn In thIS matter 

Respectfully yours, 

McNAIR LAW FIRM, P A 

~d~to~ 
RLW/as 
Enclosure 

cc SandI R WIlson, Esq 
Damel T SullIvan, Esq 
CurtIS L Ott, Esq 

COLU\1B1 '" 9966]4, I 

ATTORNEYS 

Robert L Widener 

rWldeoer@mcnair net 

T (803) 799 9800 
F (803) 7533278 

McNair Law Firm P A 

The Tower at 1301 Gervais 

1301 Gervais Street 18th Floor 

Columbia SC 29201 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

ANDERSON BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GREENVILLE HILTON HEAD MYRTLE BEACH PAWLEYS ISLAND 



WOMBLE 

CARLYLE 

SANDRIDGE 

& RICE 
A PROFESS IONAL Ll MITED 

LIABILITY COMPANY 

Mr Damel E Shearouse 
Clerk 

550 South Mam Street Suite 400 
Greenville SC 29601 

MailIng Address 
Post Office Box 10208 
Greenville SC 29603 0208 
Telephone (864) 255 5400 
Fax (864) 255 5440 
wwwwcsrcom 

Apn119,2010 

South Carolma Supreme Court 
POBox 11330 
ColumbIa, SC 29211 

KeIth D Munson 
DIrect DIal (864) 255 5412 
DIrect Fax (864) 255 5480 

EmaIl kmunson@wcsr com 

Re MOllIca Weston v Kim's Dollar Store and CIBA VISIOn, et al 
Civil ActIOn No 2005-CP-40-0655 (Appeal) 
OpmlOn No 4592 (Ct App 7/15/09) 
Case Trackmg No 2009-147986 

Dear Mr Shearouse 

Enclosed for filmg m the above matter IS an ongmal and 6 copIes of the Return 
m OppositIOn to PetitIOn for Writ of CertIOrari of Respondent CIBA VISIOn along 
WIth the correspondmg Proof of ServIce Please file-stamp and return the extra clocked 
copy of each m the postage-paid envelope provIded 

By copy of thIS letter, I am herewIth provIdmg all partIes of record WIth a copy of 
each document Thank you for your aSSIstance m thIS matter 

V CE1V'1BD 
Il.fR ~ 1. 20\0 

S C SUPREME COUR1 

KDM/drl 
Enclosures 
cc Robert L WIdener, Esq 

Celeste T Jones, Esq 

WCSR 4357323vl 

Very truly yours, 

WOMBLE CARLYLE SANDRIDGE & 
RICE 
A Professional Limited Llablltty Company 

~Z&?1~ 

GEORGIA / SOUTH CAROLINA / NORTH CAROLI'IA / VIRGINIA / WASHINGTON DC! MARYLAND / DELAWARE 
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WOMBLE .. 
CARLYLE ,.. 

SANDRIDGE 
& RICE 

PLLC 

A VIctor Rawl, lr , Esq 
Andrew G Mellmg, Esq 
CurtIS L Ott, Esq 
Damel Thomas SullIvan, Esq 
SandI R WIlson, Esq 

#41725 0004 3 

WCSR 4357323v 1 



MCNAIR 

March 17,2010 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carohna 29211 

Re Momca Weston v KIm's Dollar Store and CIBA VISIOn, et al 
Case Trackmg No 2009-147986 
CIVIl ActIOn No 2005-CP-40-0655 

Dear Mr Shearouse 

Please accept thIS as PetitIOner Momca Weston's consent to Respondent ClBA 
VISIOn's request for a 30-day extenSIOn to file and serve ItS response to the 
PetitIOn for \Vnt of CertIOran 

Respectfully yours, 

~.tJja~ .. -

ANDERSON 

Robert L WIdener 

RLW/as 

cc SandI R WIlson, Esq 
Damel T Sulhvan, Esq 
CurtIS L Ott, Esq 

"r 

/' .., I r, 

RECEIVED 
MAi~ 1 ~ 2010 

S C SUPREME COURT 

COLUMBIA 991747\ I 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GEORGETOWN GREENVILLE 

ATTORNEYS 

Robert L Widener 

rWldener@mcnatr net 

T (803) 799 9800 
F (803) 753 3278 

McNair Law Firm P A 

The Tower at 1301 Gervais 

1301 Gervais Street 18th Ftoor 

Columbia SC 29201 

HtL TON HEAD 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnatr net 

MYRTLE BEACH 



\!rbe $>upreme (tourt of $>outb (taroltna 

MonIca Weston, 

v 

KIm's Dollar Store and CIBA 
VIsIOn, a dIVISIOn ofNorvartis 
Company, 

PetItIOner, 

Respondents 

The Honorable G Thomas Cooper, Jr 
RIchland County 

Tnal Court Case No 2005-CP-40-00655 

ORDER 

F or good cause havIng been shown, the tIme for servIng and filmg the 

Return to PetItIOn for a Wnt of CertIOran In the above entItled matter IS 

hereby extended untIl Apnl 19, 2010 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

G~Y~ERKd~ 
ColumbIa, South CarolIna 

March 17,2010 



cc Robert L WIdener, EsquIre 
Celeste T Jones, EsquIre 
A VIctor Rawl, Jr , EsquIre 
Andrew G MellIng, EsquIre 
CUrtIS L Ott, EsquIre 
DanIel Thomas SullIvan, EsquIre 
KeIth D Munson, EsquIre 
SandI R WIlson, EsquIre 
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WOMBLE 

CARLYLE 

SANDRIDGE 

& RICE 
A PROFESSIONAL LI M !TED 

LIABILITY COMPANY 

Mr Damel E Shearouse 
Clerk 

SSO South Malll Street SUIte 400 
Greenville SC 29601 

MaIlIng Address 
Post OffIce Box 10208 
Greenville SC 29603 0208 
Telephone (864) 2SS 5400 
Fax (864) 2SS S440 
wwwwcsrcom 

March 16,2010 

South Carolma Supreme Court 
PO BOA 11330 
ColumbIa, SC 29211 

Sandt R Wtlson 
Drrect Dtal (864) 255-5416 
Drrect Fax (864) 239-5870 
Ematl swtlson@wcsr com 

; 

Re MOllica Weston v KIm's Dollar Store and CIBA VIsion, et al 
Civil ActIOn No 2005-CP-40-0655 (Appeal) 
Case Trackmg No 2009-147986 

Dear Mr Shearouse 

On behalf of Respondent CIBA VlSlon, we respectfully request a smgle 30-day extenSIOn 
from March 19,2010, to Apnl 19,2010, m whlch to respond to Appellant's PetItIOn for Wnt of 
Certwran Our check for $25 IS enclosed for the cost of thIS request, together WIth an extra copy 
of thIS letter, WhICh I would appreCIate your file-stampmg and returnmg m the self-addressed, 
stamped envelope proVIded 

Thank you for your consIderatIon m thIS regard 

R ..... ~::lVBD 
MAK 1 "1 2010 

S,C, SUPREME COURT 
SRWyf 
Enclosures 
cc A VIctor Rawl, Esq 

Robert L WIdener, Esq 
Celeste T Jones, Esq 
Andrew G Melhng, Esq 
Stevens B EllIott, Esq 
Damel T Sulhvdn, Esq 

Smcerely, 

WOMBLE CARLYLE SANDRIDGE & RICE 
A ProfessIOnal L,m,ted LIabIlity Company 

G[OWS~~/q;{9~4A-ylcAROLINA / NORTH CAROLINA / VIRGINIA / WASHINGTON DC / MARYLAND / DELAWARE 



MCNAIR 

February 22,2010 

Via Couner 

The Honorable Damel E Shearouse 
Clerk of Court 

ATTORNEYS 

Robert L Widener 

rWldener@mcnaIC net 

T (803) 799 9800 
F (803) 753 3278 

South CarolIna Supreme Court 
Post Office Box 11330 
ColumbIa, South CarolIna 29211 

]RECEIVED 

FEB ~ 2 70'J 
Re Weston, Momca v KIm's Dollar Store 

Case Trackmg No 2009-147986 S C SUPREME COURT 

Dear Mr Shearouse 

We prevIOusly filed our CertIOran PetItIOn and AppendIX It IS our 
understandmg from conversatIOns wIth your office that opposmg counsel called 
your office to complam that we had not mcluded the Return to the PetItIOn for 
Reheanng m the AppendIX He never called us The contents of the AppendIX 
are governed by Rule 242( c), SCACR, and It does not reqmre or permIt the 
mclusIOn of the Return unless the Court of Appeals dIsmIssed the appeal for 
procedural or other reasons, WhICh dId not occur here Comapre Rule 242( c )(2) 
wah 242(c)(4), SCACR Nevertheless, to aVOid any further waste of the Court's 
tIme on thIS matter, we are filmg the ongmal and SIX copIes of an Amended 
AppendIX, whIch mcludes the Respondent CIBA VISIOn's Return m OppOSItIon 
to PetItIOn for Reheanng and also our Reply to Return to Petition for Reheanng 
Enclosed also, IS the ongmal CertIficate of ServIce for the Amended AppendIX 
though servlce of the AppendIX lS not reqmred and our ongmal servlce of the 
ongmal AppendIX was a matter of courtesy See Rule 224(c)(4), SCACR 
Please return the file stamped extra copy to me vla our couner 

Respectfully yours, 

McNAIR LAW FIRM, P A 

~.W~--- McNair Law Firm P A 

The Tower at 1301 Gervais 

1301 Gervais Street 18th Floor 

Columbia SC 29201 

ANDERSON 

Robert L WIdener 

RLW/as 
Enclosures 

cc KeIth D Munson, Esq 
Damel T SullIvan, Esq 
CurtIS L Ott, Esq 

COLUMBIA 988663\ I 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GEORGETOWN GREENVILLE HIL TON HEAD 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

MYRTLE BEACH 



mbe ~upreme <!Court of ~outb <!CarolIna 

DANIEL E SHEAROUSE 
CLERK OF COURT 

BRENDA F SHEALY 
CHIEF DEPUTY CLERK 

Robert L WIdener, EsqUIre 
Celeste T Jones, EsquIre 
A VIctor Rawl, Jr, EsqUIre 
Andrew G Mellmg, EsquIre 
McNaIr Law FIrm, P A 
POBox 11390 
ColumbIa, SC 29211 

February 18,2010 

Re Weston, MOllIca v KIm's Dollar Store 
Case Trackmg No 2009-147986 

Dear Counsel 

POST OFFICE BOX 11330 
COLUMBIA SOUTH CAROLINA 29211 

(803) 734 1080 

FAX (803) 734 1499 

ThIS office has receIved your PetItIOn for a Wnt of Certwran In the above matter 
It has been assIgned the Case Trackmg Number that appears above Please use thIs 
number on all future correspondence relatmg to thIS matter 

I do WIsh to call the attentIOn of the partIes to the attached order relatmg to the 
mclUSIOn of personal data IdentIfiers and other senSItIve mformatIOn m documents 
filed WIth the Supreme Court of South Carolma and the South Carolma Court of 
Appeals Please note that the responsIbIlIty for msunng that InformatIOn IS 
redacted or sealed as reqUIred by thIS order rests WIth counsel and the partIes ThIS 
office WIll not reVIew filmgs for redactIOn or to determme If matenals should be 
sealed 



Robert L WIdener, EsqUIre 
Celeste T Jones, EsqUIre 
A VIctor Rawl, Jr , EsqUIre 
Andrew G Mellmg, EsquIre 
Page Two 
February 18, 2010 

DES/dmh 

Enclosure 

cc CurtIS L Ott, EsqUIre 

Very truly yours, 

CLERK 

Damel Thomas SullIvan, EsquIre 
KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 



ANDERSON 

MCNAIR 

February 17,2010 

VIa Couner 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

Re Weston, Momca v KIm's Dollar Store (2) 
OpmIOn No 4592 
Heard June 9, 2009 - FlIed July 15, 2009 

Dear Mr Shearouse 

Enclosed for filmg, please find the ongmal and SIX copIes of Appellant's 
PetItIOn for a Wnt of CertIOran, along WIth the CertIficate of ServIce Also m 
accordance WIth Rule 242(e), we are filmg two copIes of the AppendIx One 
extra copy of each IS attached, whIch we request you file stamp and return VIa 
our couner We have enclosed our check m the amount of $1 00 00 for the filIng 
fee 

By copy of thIS letter, we are servmg counsel of record WIth copIes of the 
PetItIOn and AppendIx by U SMaIl 

RLW/as 
Enclosures 

cc Honorable Jeanette F Barber 
KeIth D Munson, Esq 
Damel T SullIvan, Esq 
CurtIS L Ott, Esq 

COLUMBIA 988 7 43, I 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GEORGETOWN GREENVILLE 

ATTORNEYS 

Robert L Widener 

rWldener@mcnalr net 

T (803) 799 9800 
F (803) 753 3278 

McNair Law Firm P A 

The Tower at 1301 Gervais 

1301 Gervais Street 18th Floor 

Columbia SC 29201 

HILTON HEAD 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

MYRTLE BEACH 



\!tbe ~upreme <!Court of ~outb <!Caroltna 

MonIca Weston, PetItIOner, 

v 

KIm's Dollar Store and CIBA 
VISIOn, a dIVISIOn ofNorvartIs 
Company, Respondents 

The Honorable G Thomas Cooper, Jr 
RIchland County 

Tnal Court Case No 2005-CP-40-00655 

ORDER 

PetItIoner seeks a second extenSIOn of tIme to serve and file the PetItIOn 

for a Wnt ofCertIOran and AppendIX In the above entItled matter The 

oppOSIng party has not filed a return The request for an extenSIOn IS 

granted untIl February 19, 2010 No further extenSIOns of tIme WIll be 

granted to serve and file the PetItIOn for a Wnt of CertIOran and AppendIX In 

thIS matter 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

BY -QQs~ 
CLERK 



ColumbIa, South Carolma 

February 4,2010 

cc Robert L WIdener, EsqUIre 
Celeste T Jones, EsqUIre 
A VIctor Rawl, Jr , EsqUIre 
Andrew G MellIng, EsqUIre 
CUrtIS L Ott, EsquIre 
DanIel Thomas SullIvan, EsqUIre 
KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 
The Honorable Tanya Gee 



MOllIca Weston, 

THE STATE OF SOUTH CAROLINA 
In The Supreme Court 

APPEAL FROM RICHLAND COUNTY 
Court of Common Pleas 

I 

G Thomas Cooper, Jr , CIrcUIt Court Judge 

OpmlOn No 4592 
Heard June 9, 2009 - FIled July 15, 2009 

v 

ORllJl1~AL 

RECEIVED 

JAN 2 1 2010 

S C SUPREME COURT 

PetItlOner, 

KIm's Dollar Store and CIBA VislOn, 
a DIVISIon of Nov art IS Company, Respondents 

AMENDED MOTION FOR EXTENSION TO FILE 
AND SERVE PETITION FOR A WRIT OF CERTIORARI 

The PetItlOner's PetItIon for a Wnt of CertlOran and AppendIX are currently due 

January 20, 2010 Due to confhcts m the schedule of counsel, PetItlOner respectfully 

requests that the tIme for servmg and filmg the PetItJon and AppendIX be extended thIrty 

(30) days untIl February 19, 2010 UnderSIgned counsel's tIme over the past two weeks has 

been consumed by pressmg and emergency matters on behalf of other clIents Counsel for 

all Respondents have consented to thIS mOlton 

January';> \ ,2010 

COLUMBIA 984930, I 

~~ 
Robert L WIdener 
McNair Law FIrm, P A 
Post Office Box 11390 
ColumbIa, South CarolIna 29211 
(803) 799-9800 
Attorneys for PetItlOner 



MOllIca Weston, 

THE STATE OF SOUTH CAROLINA 
In the Supreme Court 

APPEAL FROM RICHLAND COUNTY 
In The Court of Common Pleas 

G Thomas Cooper, Jr , CIrCUIt Court Judge 

Case No 05-CP-40-0655 

OpInIOn No 4592 
Heard June 9, 2009 - FIled July 15, 2009 

v 

KIm's Dollar Store and 
CIBA VISIOn, a dIVISIOn ofNorvartIs Company, 

CERTIFICATE OF SERVICE 

RECEIVED 

JAN 2 1 2010 

S C SUPREME COURT 

PetItIOner, 

Respondents 

I, Ann Shuler, an employee of the McNaIr Law FIrm, certIfy that I have served a copy of the 

PetItIOner's Amended MotIon for ExtensIOn to FIle and Serve PetItIon for a Wnt of CertIOran by 

facsImIle and by deposItIng a copy In the Uruted States Mall, postage prepaId, on January'; /, 2010 

addressed to the attorneys of record, as follows 

KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 

Womble Carlyle Sandndge & RIce, PLLC 
Post Office Box 10208 
GreenvIlle, SC 29603 
Fax (864) 255-5480 



COl U\1B1A 8764))v) 

CurtIS L Ott, Esqmre 
Turner, Padget, Graham & Laney 

Post Office Box 1473 
ColumbIa, SC 29202 
Fax (803) 799-3957 

Attorneys for the Respondent elBA VISIOn 

Damel T SullIvan, Esqmre 
Young and SullIvan, L L P 

907 Calhoun Street 
ColumbIa, SC 29201 
Fax (803) 254-5798 

Attorney for the Respondent Kim's Dollar Store 

Ann Shuler 

2 



ANDERSON 

MCNAIR 

January 21,2010 

Via Couner 

ATTORNEYS 

Robert L Widener 

rWldener@mcnair net 

T (803) 799 9800 
F (803) 753 3278 

The Honorable Damel E Shearouse 
Clerk of Court RECEIVED 
South CarolIna Supreme Court 
Post Office Box 11330 
ColumbIa, South CarolIna 29211 

JAN 2 1 2010 

S C SUPREME COURT 
Re Weston, Momca v KIm's Dollar Store (2) 

OpInIOn No 4592 
Heard June 9, 2009 - FlIed July 15, 2009 

Dear Mr Shearouse 

Enclosed for filIng, please find the ongInal and seven copIes of Appellant's 
Amended MotIon for ExtensIOn to FIle and Serve PetItIOn for a Wnt of 
CertIOran, along wIth an Amended CertIficate of ServIce Please retum the file 
stamped copy to me VIa our couner Counsel of record have consented to thIS 
motIon 

By copy of thIS letter, we are serVIng counsel of record wIth a copy of the 
motIOn VIa faCSImIle and by U SMaIl 

Respectfully yours, 

R::::l~~ 
RLW/as 
Enclosures 

cc Honorable Jeanette F Barber 
KeIth D Munson, Esq 
Damel T SullIvan, Esq 
CurtIS L Ott, Esq 

COLUMBI". 984938, I 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GEORGETOWN GREENVILI E 

McNair Law Firm P A 

The Tower at 1301 Gervais 

1301 Gervais Street 18th Floor 

Columbia SC 29201 

HILTON HEAD 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

MYRTLE BEACH 



ANDERSON 

MCNAIR 

January 20,2010 

VIa Couner 

ATTORNEYS 

Robert L Widener 

rWldener@mcnalr net 

T (803) 799 9800 
F (803) 753 3278 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

R JECJEJIVJED 

JAN 2 0 2010 

Re Weston, Momca v KIm's Dollar Store (2) 
OpmIOn No 4592 

S C SUPREME COURT 

Heard June 9, 2009 - FIled July 15, 2009 

Dear Mr Shearouse 

Enclosed for filmg, please find the ongmal and seven copIes of Appellant's 
MotIon for ExtenSIOn to FIle and Serve PetItIon for a Wnt of CertIOran wIth 
regard to the above case Also enclosed are the ongmal CertIficate of ServIce 
and our check m the amount of $25 00 Please return the file stamped copy to 
me VIa our couner 

By copy of thIS letter, we are servmg counsel of record wIth a copy of the 
motIon VIa faCSImIle and by U SMaIl 

Respectfully yours, 

Robert L WIdener 

RLW/as 
Enclosures 

cc Honorable Jeanette F Barber 
KeIth D Munson, Esq 
Damel T SullIvan, Esq 
CurtIS L Ott, Esq 

COLUMBIA 984938, I 

BLUFFTON CHARLESTON CHARLOTTE COLUMBIA GEORGETOWN GREENVILLE 

McNair Law Firm P A 

The Tower at 1301 Gervais 

1301 Gervais Street 18th Floor 

Columbia SC 29201 

HILTON HEAD 

Mailing Address 

Post Office Box 11390 

Columbia SC 29211 

mcnalr net 

MYRTLE BEACH 



m::be ~upreme qcourt of ~outb qcaroltna 

MonIca Weston, 

v 

KIm's Dollar Store and CIBA 
VIsIOn, a dIVISIOn ofNorvartIs 
Company, 

Petitioner, 

Respondents 

The Honorable G Thomas Cooper, Jr 
RIchland County 

Tnal Court Case No 2005-CP-40-00655 

ORDER 

For good cause havIng been shown, the time for servIng and fihng the 

PetitIOn for Wnt of Certwran and AppendIx In the above entItled matter IS 

hereby extended until January 20,2010 

IT IS SO ORDERED 

JEAN H TOAL, CHIEF JUSTICE 

BY ~~~ 
CLERK 

ColumbIa, South Carohna 

December 18, 2009 



cc Robert L WIdener, EsquIre 
Celeste T Jones, EsquIre 
A VIctor Rawl, Jr , EsquIre 
Andrew G MellIng, EsquIre 
CUrtIS L Ott, EsqUIre 
DanIel Thomas SullIvan, EsquIre 
KeIth D Munson, EsqUIre 
SandI R WIlson, EsqUIre 
The Honorable Jeanette Barber 



• 
MCNAIR 

December 17, 2009 

Via Couner 

ATTORNEYS 

Robert L Widener 

rWldener@mcnalf net 

T (803) 799 9800 
F (803) 753 3278 

The Honorable Damel E Shearouse 
Clerk of Court 
South Carolma Supreme Court 
Post Office Box 11330 
ColumbIa, South Carolma 29211 

R ECEIVB]]J) 

DEC 1 7 2009 

Re Weston, Momca v KIm's Dollar Store (2) 
OpmIOn No 4592 

S,C SUPREME COURT 

Heard June 9, 2009 - Flied July 15,2009 

Dear Mr Shearouse 

Appellant's PetItIOn for A Wnt of CertIOran IS due m the above CIted case on 
December 21, 2009 Due to confhcts m the schedule of counsel, Appellant 
respectfully requests a thIrty (30) day extenSIOn to file and serve her PetItIOn 
ThIS extenSIOn would make the PetItIOn due on January 20,2010 Our check m 
the amount of $25 00 m enclosed Weare advlSlng all counsel of record of thIS 
request VIa facsllmle and by U SMaIl 

Respectfully yo s, rP-----­
Robert L WIdener 

RLW/as 
Enclosure 

cc KeIth D Munson, Esq 
Damel T SullIvan, Esq 
CurtIS L Ott, Esq 
Honorable Jeanette F Barber 

ANDERSON BLUFFTON CHARLESTON CHARLOTTE 
COLUMBIA 981790, I 

COLUMBIA GEORGETOWN GREENVILLE 

McNair Law Firm P A 

The Tower at 1301 Gervais 

1301 Gervais Street 18th Floor 

Columbia SC 29201 

HILTON HEAD 

Mailing Address 

Post <\ffice Box 11390 

COlumbl? SC 29211 

mcnalf net 

MYRTLE BEACH 


