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: The Camden Law Firm, PA
Robert J. Butcher 509 WALNUT STREET Telephone: 803.432.7599

Deborah J. Butcher CAMDEN, SOUTH CAROLINA 29020 Facsimile: 803.432.7466
POST OFFICE BOX 610

CAMDEN, SOUTH CAROLINA 29021

! March 17, 2014

!
Timothy Green, SCDC #00113830
Lee Correctional Institution
990 Wisacky Highway
Bishopville, South Carolina 29010

Re:  Timothy Green, #113830 v SCDC
Civil Action No.: 2011-CP-31-0187
IRF #: 80309
i
Dear Mr. Green:
| .
Attachéd please find a filed copy of the Order Granting Summary Judgment. You have
thirty days froim the filing date to file an appeal. If you choose to file an appeal, I will not be able
to represent you and will file a motion to relieve myself from your appeal.

Shoulcli you have any questions or concerns, please contact our office.

Hcerely,

ert J. Butcher

/dmb
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOR THE THIRD CIRCUIT
COUNTY OF LEE ) C.A.NO.: 2011-CP-31-0187
)
Timothy Green, )
; )
| Plaintiff, )
» ) ORDER GRANTING SUMMARY
V. ) JUDGMENT
. )
South Carolina Department of Corrections, )
)
Defendants. )
| ) i

This mfatter is before the Court on the Defendant’s Motion for Summary Judgm\e\njt\ﬁle_glw 2
August 22, 2013. | A Hearing on the Motion was held in the Lee County Court of Common Pleas on
November 15,2013. Robert J. Butcher, Esquire attended on behalf of the Plaintiff while G. Murrell
Smith, Jr., Esquire represented the Defendant. After hearing oral arguments and reviewing the Briefs

submitted by both Parties, for the reasons stated herein below, the Defendant’s Motion for Summary

Judgment is GRANTED and this case is dismissed:

FINDINGS OF FACT
Plaintiff alleges that the Defendant’s conduct was negligent and grossly neglige
dealings with %the Plaintiff. The Defendant denied the allegations. The facts in the lig
favorable to the Plaintiff presented in the Record are as follows: On or about March 1
Lieutenant Franklin Richardson, an Employee with the South Carolina Depaﬁment of Con
alleged that Im‘nate Green was cursing and threaténing him. Inmate Green was taken to the Special

/ Management I]Jnjt at Lee Correctional Institution.
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® )

By Plaintiff’s own admission, he placed his walkman in his pants. He alleged that he was
doing this to protect his property.

After the Plaintiff was transported to the Special Management Unit, he was placed in the
BOSS Chair to search for contraband. At that time, the walkman radid was located in his pants. He
was then placed in the Holding Cell. The Plaintiff alleges that Lieutenant Richardson was laughing
at him and the Plaintiff told him “you ain’t nothing but an ex-stripper”. Deposition Page S8, lines
9-15. Lieutenant Richardson alleges that he was yelling, cursing and threatening him while in the
Holding Cell.

Folloxlving this exchange, Lieutenant Richardson administered Top Cop MK-9 gas into the
Holding Cell.| Following the administration of chemical munitions, the Nurse was called to evaluate
the Plaintiff. Nurse Karen Cooper appeared at the Holding Cell to provide assistance.

The Plaintiff was let out of the Holding Cell to go to the Nurses’ Station across the hall. The

Plaintiff alleges that as he was being taken over to the Nurses Station, the gas was coming up from

his mouth befcause it went down his throat. He claims that Lieutenant Richardson rushed him and

~ slammed him to the floor. He kept hitting his head against the floor, kneeing him in the ribs and

punching him in the face. See Deposition Page 63, line 13 through Page 64, line 10. The Plaintiff
alleges that he was punched in the face, in the jaw and in between the nose. See Deposition Page

69, line 25 through Page 70, line 18.
|

Lieutenant Richardson, in his Affidavit, states that as the Plaintiff was walking towards the
Nurses Stati(i)n, he lunged towards Lieutenant Richardson and spit on his right arm. At that time,

l .
Lieutenant Richardson placed his arm behind his back and took him down to the ground to subdue

him. This w;as corroborated by Nurse Karen Cooper’s Affidavit.
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Following the incident, the Plaintiff was taken to the medical facility at Lee Correctional
Institution. I—jIe was provided care although he céntinued to complain of improper care to his knees,
face and ribs.

The P;laimiff was convicted of threatening to inflict harm/assault on an employee. This was
at a Disciplir:;ary Proceeding in which the Plaintiff appeared.

The lfjlaintiff commenced this action alleging Gross Negligence and Negligence Per Se
against the South Carolina Department of Corrections for failure to supervise employees not to
physically harm or use excessive force on inmates; failure to train its employees in a proper use of
force and che?mical munitions and for failing to hire and/or retain employees who have a history of
violence andi abusing prisoners.

The lglamtiff also alleged that the South Carolina Department of Corrections was Grossly
Negligent and Negligent Per Se for failure to supervise its medical staff and insure that injured
inmates werey' provided proper medical attention, trained employees to properly treat inmates and
provide them}1 with medical attention; breaching their duty to provide medical treatment and attention
to the Plamtiff; failure to manage-and supervise employees to provide proper medical attention and
properly attend and treat injured inmates like the Plaintiff.

Lastly, the Plaintiff alleged that the conduct of Lieutenant Richardson placed the Plaintiffin
reasonable f;iear of bodily injury and pled a cause of action for Assault. The Plaintiff also said that
Lieutenant Richardson’s forceful contact with the Plaintiff amounted to Battery and requested
damages for the same. The Defendant denied the Plaintiff’s Complaint and pled that the matter was
controlled by the South Carolina Tort Claims Act as provided in 15-78-10 and pled Sovereign

Immunity. ’Lastly, the Defendant allege that the Plaintiff falled to exhaust his administrative

remedies.
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CONCLUSIONS OF LAW

L THE PLAINTIFF IS PRECLUDED FROM PREVAILING ON HIS CAUSES
' OF ACTION OF ASSAULT AND CAUSE OF ACTION OF BATTERY
PURSUANT TO THE SOUTH CAROLINA TORT CLAIMS ACT.

The I;’Iaintiff alleges that “on March 11, 2010, Lieutenant Franklin Richardson brutally
assaulted 'Pla%ntiff while Plaintiff was in handcuffs”. F fom the Plaintiff’s pleadings, it is obvious that
the Plaintiff 1s alleging that Lieutenant Franklin Richardson willfully and intentionally attacked the
Plaintiff. Furthermore, the Plaintiff attempted to sign warrants for assault and battery against
Lieutenant Richardson but was denied so by the South Carolina Department of Corrections and/or
a Lee County Magistrate.

The }:)1aintiff sued the South Carolina Department of Corrections and not Lieutenant
Richardson ﬁdividually which the Plaintiff did not plead Negligent Supervision in his cause of
action for Assault or Battery. Thus, the Defendant is not liable for the actions of Lieutenant
Richardson. EPursuant to S.C. Code Ann. §15-78-60 (17), the Governmental Entity is not liable for
a loss resultiglg from employee conduct outside the scope of his official duties or which constitute
actual fraud,%actual malice, intent to harm or a crime involving moral turpitude.

The facts in the light most favorable to the Plaintiff would show that Lieutenant Richardson
became agitated by the Plaintiff and intentionally and unlawfully attacked him. The Plaintiff alleges
that Lieutenant Richardson threw him to the ground while handcuffed, kneed him in the ribs and
punched hlIIl in the jaw, eye and nose. There is no doubt the facts alleged by the Plaintiff show an
intent to harm the Plaintiff. While your Defendant denies these facts as alleged by the Plaintiff, in

a light most favorable assuming the Plaintiff’s facts are true, then your Defendant is immune from

suit pursuant to S.C. Code Ann. §15-78-60 (17).
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The Plaintiff did not sue Lieutenant Richardson for his alleged intentional acts. Therefore,
the Plaintiff cfannot maintain acts for assault and battery in which he alleges there was intent to harm
by Lieutenan%c Richardson against the Defendant, South Carolina Department of Corrections.

Your | Defendant also alleges the_ facts as alleged by the Plaintiff did not occur. The
allegations o;f the Plaintiff are only supported in the record by his own testimony. There is ample
independent évidence that exists to demonstrate that the Plaintiff’s claims are false. The Plaintiff
has an extensive litigation history with the South Carolina Department of Corrections.

From the Affidavit of Nurse Karen Cooper, it was apparent that the Plaintiff became out of
control and cfharged Lieutenant Richardson. Lieutenant Richardson subdued the Plairitiff pursuant
to the PolicieE:s and Procedures of the South Carolina Department of Corrections. Theref;)re, the
overwhelmiﬁg evidence supports the facts as contained in Lieutenant Richardson’s Affidavit.
Regardless, SC Code Ann. §15-78-60 (17) doesn’t allow the Plaintiff to maintain a Cause of Action
against the Defendant for Battery.

Would not maintain Causes of Action for Intenﬁcirfl—_/_
Torts againsté the Defendant South Carolina Department of Corrections. Specifically, those were

procluded by S.C. Code Ann. §15-78-60 (17) and S.C. Code Ann. §15-78-30 (D). A Governmental

Entity includes Political Subdivisions and Agencies thereof. See S.C. Code Ann. §15-78-30 (a),
(c)(d)(h) (Defining “Agency”, “Employee”, “Governmental Entity”, and “Political Subdivision™).
A State Employee is defined under the Act as “any officer, employee or agent of the State or its
Political Subdivisions including Elected or Appointed Officials, Law Enforcement Officers, and
persons acting on behalf of in service of Governmental Entity in the scope of official duty.” S.C.

Code Ann. §15-78-30(c).
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II.  THEDEFENDANT IS IMMUNE FROM LIABILITY PURSUANT TO
S.C. CODE ANN. § 15-78-60 (25).

A. ’ Subsection 15-78-60(25) provides that a governmenta] entity is not liable from
“responsibili'jry of duty including but not limited to supervision, protection, control, confinement,
or custody of any student, patient, prisoner, inmate or client of any governmental entity, except
when the resp?>onsibility or duty is exercised in a grossly negligent manner.” S.C. Code Ann. §
15-78-60(25)(emphasis added).

Gross negligence is the intentional conscious failure to do something which is incumbent .

upon one to do or the doing of a thing intentionally that one ought not to do. Etheridge v.

Richland School District 1, 341 S.C. 307, 310, 534 S.E.2d 275, 277 (S.C. 2000). “Gross

!
negligence, ilf’l the context of liability by a governmental entity, is the intentional conscious
failure to do something which it is incumbent upon one to do or the doing of a thing intentionally

that one ougﬁt not to do; it is the failure to exercise slight care.” Jinks v. Richland County, 355
!

|
S.C. 341, 345 (5.C. 2003). “Additionally, while gross negligence ordinarily is a mixed question

of law and fact when the evidence supports but one reasonable inference, the question becomes a

matter of law for the court.” Pack v. Associated Marine Institutes. Inc., 362 S.C. 239, 245 (Ct.

App. 2004)(citing Etheredge, 341 S.C. at 310)). The Plaintiff has the burden of proving gross

negligence. See Stewart v. Richland Memorial Hospital, 450 S.C. 589 (Ct. App. 2002) (Finding
that while a g;overnmental entity has the initial burden of establishing a limitation upon liability
or an exception to the waiver of immunity, the plaintiff must still prove that the governmental
entity has wafived immunity)).

As inf Pack, there is absolutely no evidence in the record demonstrating that Defendant
was grossly negligent. The Pack court determined that summary judgment was proper after
finding that e?mployees acted with at least slight care. Pack, 362 S.C. at 245. As in this case, the

plaintiff in th:e Pack case argued the defendants could have done more to address a juvenile’s

Pane A ~f 11 [




e v
behavior problems before the juvenile acted out. Id. However, the court determined “[t]he fact
that more might have been done does not negate a finding that [defendant] employees exercised
at least slight care.” Id. (citing Etheredge, 341 S.C. at 311-12 (holding that where defendant had
no knowledge of animosity between students, and principal and security monitored hallways, the
fact that school district might have done more did not negate the fact it exercised slight care for
purposes of determining whether gross negligence exception to Tort Claims Act was
applicable)).

The Plaintiff alleges that Lieutenant Richardson had a history of excessively using gas on
inmates. They also allege that Lieutenant Richardson assaulted or excessively used force on
inmates listed in the Plaintiff’s Complaint. In support of this allegation, the Plaintiff submitted
statements from fellow inmates. ( See Exhibit B) None of these statements indicate that the
South Carolina Department of Corrections knew or should have known of these alleged assaults
by Lieutenant Richardson.

é{/’ Furthermore, the entire personnel file of Lieutenant Richardson was produced by the

C
South Carolina Department of Corrections to the Plaintiff. While there is a number of

disciplinary actions and reports contained in his 5 are alleging unlawful force. —

P e

There is no disciplinary write-ups or actions for assaults on inmates. ) ‘

If the Plaintiff is alleging that Lieutenant Richardson should have never deployed the
chemical munitions into the Plaintiff’s cell. The Defendant submits that this is in accordance
with their Policy. The Court has reviewed the Chemical Munition Policy of SCDC. It clearly

llows chemical munitions to be deployed when the Inmate refuses to obey a lawful order. The
Plaintiff was requested numerous times to stpp acting erratically and to calm down. He failed to

comply until chemical munitions were deployed.
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III. - THE PLAINTIFF’S CAUSE OF ACTION REGARDING HIS
ALLEGATIONS OF INADEQUATE MEDICAL TREATMENT OR
- MEDICAL MALPRACTICE BY AGENTS OF SCDC MUST BE
DISMISSED AS THE PLAINTIFF HAS FAILED TO IDENTIFY AN
. EXPERT ON THE STANDARD OF CARE OR ITS BREACH BY THE
. DEFENDANT.

F

Accosrding to Rule 56(e) of the South Carolina Rules of Civil Procedure, in responding to
a Motion for Summary Judgment, a Plaintiff may not “rest upon the mere allegations or dénials
of his pleadings, but his response ... must set forth specific facts showing that there is a genuine
issue for trial.” The South Carolina Court of Appeals has further stated that “[t]he party seeking
summary judgment has the initial responsibility of demonstrating the absence of a genuine issue
of material fact ... [t]his initial responsibility ‘may be discharged by showing - that is, pointing

l
out to the [1n trial] court - that there is an absence of evidence to support the non-moving party’s

case.”” Richardson v. State - Record. Co., Inc., 330 5.C. 562, 566, 499 S.E.2d 822, 824 (Ct. App.

1998) (quoting Celotex Corp. v. Catrett, 477 U.S. 317 (1986).

In order to satisfy the burden of truth in a medical malpractice case, the South Carolina
Supreme Court has previously held:

The plaintiff uses expert testimony to establish both the required standard of

care and the defendant’s failure to conform to that standard, unless the subject

matter lies within the ambit of common knowledge and experience, so that no

special learning is needed to evaluate the conduct of the defendant.

Pederson v. Gould, 288 S.C. 141, 142, 341 S.E.2d 633, 634 (1986); see also David v. McLeod

Regional Medical Center, 367 S.C. 242, 248, 626 S.E.2d 1, 4 (2006).

The principle that experts are generally required in medical malpractice has been affirmed
numerous times by South Carolina courts. Additionally, the Court of Appeals clarified the issue,
stating “on a defendant’s motion for summary judgment, there will usually be no genuine issue of

material fact unless the plaintiff presents expert testimony on a standard of care and its breach by

the defendaét.” Jernigan v. King, 312 S.C. 331, 334, 440 S.E.2d 379, 381 (Ct. App. 1993). This
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is in accord with the Supreme Court’s view that in South Carolina, “medical malpractice actions
require a greater showing than generic allegations and conjecture.” David, 367 S.C. at 249, 626
S.E.2d at 4. Thus, “summary judgrneht is completely appropriate when a properly supported
motion sets forth facts that remain undisputed or are contested in a deficient manner.” Id., 367
S.C. at 250, 626 SE2d at 5.

Additionally, attached medical notes show Plaintiff was provided numerous medical
examinations and medical attention almost weekly. Plaintiff alleges he was not provided with
adequate medical care, yet these notes serve to show Plaintiff has had ample consultations and
services. Id. Plaintiff cannot simply allege in a conclusory fashion that he did not receive
adequate medical care or attention, provide no supporting evidence, and expect to survive

summary judgment. Papasan v. Allain, 478 U.S. 265, 286, 106 S.Ct. 2932 (1986) (courts need

not assume the truth of legal conclusions couched as factual allegations)).
Rather, Plaintiff’s complaint is that medical personnel refused to provide him with the
care and treatment he personally desired. Such allegations are not sufficient to allow this lawsuit

to proceed. Wright v. Collins, 766 F.2d 841, 849 (4" Cir. 1985)(Disagreements between an

inmate and a physician over the inmate’s proper medical care do not state a claim absent
exceptional circufnstances.)). Plaintiff’s personal opinion notwithstanding, nothing in the
evidence and exhibits before the Court give rise to a genuine issue of fact as to whether anyone

was deliberately indifferent to Plaintiff’s serious medical needs. See Scheckells v. Goord, 423 F.

upp.2d 342, 348 (S.D.N.Y. 2006)(citing O’Connor v. Pierson, 426 F.3d 187,202 (2d Cir.

2005)(“Lay people are not qualified to determine...medical fitness, whether physical or mental;
that is what...medical experts are for.”)). While Plaintiff may not agree with the extent and

nature of the medical care he received, he cannot simply allege in a conclusory fashion that he

. . | . . . . . .
did not receive adequate medical care or attention, otherwise provide no supporting evidence
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other than his own subjective opinion, and expect to survive summary judgment, particularly
when the Defendant has submitted documents and evidence from a medical professional which

refutes his claims. See House v. New Castle County, 824 F -Supp. 477, 485 (D.Md. 1993).

Given the Plaintiff’s failure to identify an expert in support of his allegations in this case,
as well as failing to provide an affidavit setting forth how the Defendants’ breach of care was
compromised, Defendants request thét the Court dismiss any and all causes of action relating to
inadequate medical care or medical malpractice.

Therefore, it is the Ruling of the Court that il Causes of Action alleged as to the South
Carolina Department of Corrections are hereby Dismissed With Prejudice and the Defendant’s

Motion for Summary Judgment is GRANTED.

AND IT IS SO ORDERED.
R Ferrel cOthraél Jr.
: Judge of the Court of Comma#rPleas
At Chambers.

FEECE ,2014.

Manning, South Carolina.
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?Ebe %nutb Carolina Court of Appeals

JENNY ABBOTT KITCHINGS T POST OFFICE BOX 11629
CLERK ) : COLUMBIA, SOUTH CAROLINA 29211
V. CLAIRE ALLEN | h . 1015 SUMTER STREET

COLUMBIA, SOUTH CAROLINA 29201

TELEPHONE: (803) 734-1890
FAX: (803) 734-1839
www.sccourts.org

DEPUTY CLERK

April 18,2014

Timothy Green, 113830

Lee Correctional Institution

990 Wisacky Highway

Bishopville SC 29010

Re: Timibthy Green v. Lt. Franklin Richardson, Jr. (SCDC)
Appellate Case No. 2014-000674

Dear Mr. Green:

Upon reviewing your notice of appeal, the following deficiency or deficiencies
have been noted under the South Carolina Appellate Court Rules (SCACR), and
any deficiency must be corrected within ten (10) days of the date of this letter:

* The notice of appeal is not accompanied by the order(s) and/or judgment(s)
challengcd on appeal.

o Th'e required filing fee has not been submitted. The correct filing fee is
$100.00.

e You have failed to identify by name and address the attorneys for the
respondent in your proof of service.

Very truly yours,

Vi e bt Rapey
CLERK

cc:  Christopher D. Florian, Esquire
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(CONTINUED ON REVERSE SIDE)
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