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Appellants ;respeetfully subvmit this reply brief in answer to the
Respondents'_‘ initiel brief. As ,a preliminar&* matter, the Court effectit/ely
converted the rulmg of a SCRCP Rule 12 (b)(l)(9) motion into a ruhng on a
'summary ]udgment The Court made conclus1ons of law and 1nterpreted the
Glfted and"l_“alente(_l Statutes and: ruled wlth prejudlce in favo; of the denlal, yvhlch .
was a ruling .greater'than'vreouested by liespondents in theit rnot_lon. R'espondents
have nevefA questioned Appellantsl interpretat_ion of the statntor.y nppeéls ptocess;
however, ‘Appellants speciﬁcally »questioned Whether Respondents eomplied with
the s-tatu‘te by notifying IVlother via email rather than US Mail to which the
Respondents were sllent. In an abundance of caution Mother proceeded with the
appeals process in the eve‘nt the court ruled that email notification was snfflc1ent
via the statute.” Appellants will assemble ‘the reply brief behmd Appellants

arguments in -the final brief.
* Response to Responilents' Al‘gl_l» ments

A. Respondents argue the Circuit Court correctly determined that
there is no private cause of action under South Carolina's Gifted and
Talented Statute or Regulation.

Appellants agree with the Respondents that the Gifted and Talented
Statute was created to benefit the public at large; however, Appellants argue the
Statute was also created to benefit the individual, e.g. Student #1, who was
identified by the statute as Gifted and Talented. It was only after Student #1 was
identified as Gifted and Talented did Student #1 become a member of the

- protected class. Absent identification and selection of Student #1 by the State

of South Carolina (using the guidelines created by the State Board of education),

N



Stu_dent\_#l could not receive and the ll)rrstrict could 'not provide the services the
'I'South Carolina legislature said "must be provrded Therefore wrthout the
- 1nd1v1dual beneﬁt to " [d]evelop therr unrque talents" the beneﬁt for the publrc at
large of the1r developed umque could ‘not be affected as argued by the"

- .:Responde_nt,s. E |

Respondents suggest it is the choice" of school assi'-gnrnent rather'“than thve
requrrement to provrde programs to "[d]e\telop therr unlque talents 1n the mannerA
the State Board of Educatron must specrfy ' Whrle "placement at a part1cular | ,
‘school nnght be the mechamsm of provrdmg the programs to [d]evelop their
unique talents in th‘e'manner "‘the State Board of Education must specifS/" it is the
requrrement to be evaluated as an 1nd1v1dual pursuant to the regulatlon and
: statute that is the rlght m quest1on Mother of Student #l test1ﬁed at: the TRO

' heanng that there were several programs ' that were not avarlable to Student #1 at‘

- .LWestwood that were avarlable at Blythewood spe01ﬁcally German language L

classes. and a Tenms Team, both umque programs Student #1 desired to
"[d]evelop his unique talents".

B. Respondents argue the Circuit Court Correctly Determined That |
The Student's Complaint Failed to State an Equal Protection Claim Because

the Relief Requested By the Student Would Exacerbate The Alleged Equal
Protection Violation.

Appellants agree with the Respondents’ argument that they are unaware of -
any legal authority or Court that has evaluated the extent of the legislative intent
in crafting the Gifted and Talented Statute or examining the relationship the State

of South Carolina has with its Gifted and Talented Students. However, the



Amended Compiaint/Appeal adequately alleges other groups of students u/ere
given preferential treatment due to their membership in "unprotected" groups such
as cuhnary arts students with s1bhngs at Blythewood and children of District
, employees Some of those students were also G1fted and Talented Students (R

P 44 at 16, p. 46 at 20).

While Respondents argue that they cannot "cure" the defect they created"
1n the de- facto segregated student populatrons this is 1naccurate The Board and
District re completely responsible ‘for creating the "de-facto segregated student
popuiation" and could remedy‘ the situation»if the District so desired. However, vin
Ralph Schmitt's testimony'at the 'i“RO hearing the District was aware of the

creation, making it a purposeful act likely to be corrected without intervention.

C. Respondents argue that the Circuit Court Correctly Determined
That the Student's Complaint Failed To State a Due Process Claim Because
. .John Doe Does Not Have a Constltutlonal Property Interest In Attendmg the
School of His Choice. ’ . e

Student #1 had a property interest in participating in the choice program
once the District made the program available. The procedural due process/
violation was the District's failure to update the computers at the middle schools
to accurately reflect the assigned school prior to the close of the choice proces's.
(R. p.48 at 28, p.48 at 31). Once the District established the process for "all
students" to participate in the lottery for the choice selection, the District created
the property interest in participating in the choice program. By not updating the

computers, Student #1 was denied the opportunity to participate based on the



“stale information thereby depr1v1ng hnn of the opportunrty without notice and

w1thout the opportumty to be heard (R p 49 at 32)

| Appellants and Respondents both reference Bd of Regents of State Coll 12
ARoth 408U S 564 577 (1972) for the proposrtron that Student #1 has a property o
1nterest in the beneﬁts the State has conferred on Student #1 asl a member in the 1
’Grfted and Talented class of students In Roth the Supreme Court sard the beneﬁt |

’Roth was seeklng was unavarlable to hrm because he was not .yet tenured
Mother durrng the Motron to Drsrmss hearrng argued that Student #1 was tenured
upon 1dent1ﬁcat10n and acceptance 1nto the Grfted . and ’l‘alented program '
(R.p.362 lines 17-22). Student #1's expectatron yof bemg evaluated ‘as an
1nd1v1dual to "[d]evelop his umque talents" cannot be categorlzed as umlateral
because the South Carolina Legrslature outhned the States relatlonshrp with

Student #1 v1a S C. Code Ann §59 29 170 Once the State confers a rrght or

N beneﬁt the Unlted States Constrtutlon protects that rlght (R p 381)

Respondents atte‘mpt to confine Student #1's rights to t_he specific violation
of his rights, e.g., the need .to transfer to the school "most appropriate” for his
unique needs. Respondents additionally argue the statute does not "confer the
right to attend the school of his choice". However, the statute and regulation do in
fact reference "placement” without limiting the placement to entry into the
program. (R. p. 425). While the District is given the authority and duty to
“transfer any pupil..." the District is also responsible for providing the services for
the Gifted and Talented students like Student #1. (R. pp. 381-397). However,

Roger Wiley, the District Registrar and the official in charge of student transfers,



waé anawage of the Gifted and Talented Statutes and .Regulations :ind did not
consider Student #1 as an 1nd1v1dual or his membership in the Gifted and Talented
' :li-vstudents (R p 264 linesl3 15) The next step in the appeals process 1nvolved hlS
fsupervrsor Fred McDaniel PhD who testiﬁed he also dld not evaluate or know |
'v_.about the Gifted or Talented laws and regulauons (R p 273 lme 25 p 274 llnesl- ‘
D Respondents argue that Mother may serve as Next I;rlend li‘or ﬁer

*'Child, but may Not Represent Student #1 and thlgate HlS Clalms Wlthout
Counsel Because She is Not a Llcensed Attorney :

i

Moth,er- represented Student‘ #l's interests at ‘the ’TRO hearing in | the
capacity of | N‘e)‘(tAFriend via the engagenient of Glenn Bovvens “an 'attorney:
licensed to practice law in South Carohna Respondentsdo not object to this form
lﬂfof advocacy by Mother of both her and Student #1's nghts However they ob_]ect :
’to Mother representing Student #1 as a contlnuation of the administratlve appeals |
'proc'ess.' . | |
Mother raised the’argument that her rights and Student #1's rights were (
inexplicably intertwined and could not be separated at the Judicial review phase
of the appeal in both the TRO hearing and the Motion to Dismiss hearing. (R_).
Mother also represented to the Court that she responded promptly. (within the 10
days required to appeal) to the email notice by the District (in the event email
notice was sufficient) as opposed to the process requiring a mailed notice via the
U.S. Mail as outlined in S.C. Code Ann. §59-19-560. | (R)). The District never

argued Mother's appeal process was improper. However, Mother raised the issue

5



: that the District did not respond within the 20 days requrred to the First
/Complaint/Appeal via the Statute and the Circuit Court con51dered the argument
(R p- 4) Mother also argued that the Respondents used emall rather than U. S
N ,fMa1l and she 1n1t1ated the Appeal in the event the Court deemed emall rlotiﬁcatron , -
: sufﬁc1ent due to the statute s wordmg specrﬁcally referencrng U S Mall The
- Court then determined the Respondents were in comphance w1th the deadhnes v1a'

the statute The Court ruled once the amendment by the | Appellant to the
"-Complaint/Appeal was made this gave the Dlstrrct another 15 days to respond
-.making Dlstrict in comphance w1th the Statute (R p 4) Mother argues she
should be able to represent both her and Student #1 S 1nterests asa contrnuation of N
lthe adnnnistrative appeals process. ‘While theappeals process in the Circuit Court
r does'not ’have the forms and processes that are outlined in‘the.South“Carolina

Court of Appeals the review is nevertheless an equitable de -NOVO TEVIEW.

\, (R p 27)
: Con'clusion

The statutory scheme for providing services for the Gifted and Talented
Statutes rely on individual testing for identification and for provision of services;
therefore, once identified, Student #1 should have been Atreated as an individual
instead of the "collective 'Borg" of Gifted Students. For the above reasons,
Appellants request that the Court rule that the Gifted and Talented Statute creates
a private cause of action and therefore the dismissal of the Appeal was in error

and remand for Appeal.
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