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" Columbia, SC 29211

RE:  Zavan Dishawn Johnson v. Hampton County, et al
Appellate Case Number: 2013-002557

Dear Ms. Kitchings:

Enclosed is the Proof of Service of the Record on Appeal in regards to the above
referenced case.

Should you have any questions or concerns, please do not hesitate to contact me.
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(843) 379-7000
Attorney for Appellant
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P. 0. Box 570
Beaufort, SC 29901
Attorneys for Respondents
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Certificate of Counsel

The undersigned certifies that the Record on Appeal contains all material proposed to be
included by any of the parties and not any other material.

Byz
J. Olin McDougall, II
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HAMPTON COUNTY
Court of Common Pleas

Perry M. Buckner, Circuit Court Judge
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E. Mitchell Griffith, Esquire
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oz FORM 4
STATE OF SOUTH CAROLINA : JUDGMENT IN A CIVIL CASE
COUNTY OF HAMPTON ) (R CASE NUMBER 2013CP2500075
N ™E COURT OF COMMON PLEAS i
2. .nDishawn Johnson [agipton County Thomas TC Smalls
: 90\3 heriff's Department
—-ﬁa’_ﬁlpton County
LT R o
AR - i A SO'
(\ L49] -
PLAINTIFF(S) 5Y DEFENDANT(S)
Attorney for: [ |Plaintiff [ | Defendant
Submitted by: CLERK OF COURT [ ] Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)

modify arbitration award,;
DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

[] Affirmed;  [JReversed; []Remanded; [ ] Other:

[0 JURY VERDICT. This:action came before the court for a trial by jury. The issues have been tried and a verdict rendered.

] DECISION BY THE COURT This action came to trial or hearing before the court. The issues have been tried or heard and a
decision rendered. ] See Page 2 for additional information.

[] ACTION DISMISSED.(CHECK REASON): ] Rule 12(b), SCRCP; [ 1 Rule 41(a), SCRCP (Vol. Nonsuit);
] Rule 43(k), SCRCP (Settled); [ Other:

- ] ACTION STRICKEN (CHECK REASON): [] Rule 40(j) SCRCP; [[] Bankruptcy;

[] Binding arbitration, subject to right to restore to confirm, vacate or [] Other:

]

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY OF THE
CIRCUIT COURT RULING IN THIS APPEAL.
[T IS ORDERED AND ADJUD GED: [ See attached order; (formal order to follow) [] Statement of Iudgment by the Court:
) ORDER INFORMATION

[his order [_] ends [X does not end the case.
A dditional Information for the Clerk: MOTION FOR RECONSIDERATION FILED 08-29-2013 IS DENIED.

INFORMATION FOR THE JUDGMENT INDEX
Zomplete this section below when the judgment affects title to real or personal property or if any amount should be enrolled. If
‘here is no judgment information, indicate “N/A” in one of the boxes below.

Judgment in Favor of | Judgment Against Judgment Amount To be Enrolled
(List name(s) below) | (List name(s) below) (List amount(s) below)

f applicable, describe the property, including tax map information and address, referenced in the order:

The judgment information above has been provided by the submitting party. Disputes concerning the amounts contained
in this form may be addres!sed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such as interest or addltlonal taxable costs not available at the time the form and final order are submitted to the judge
may be provided to the clerk, D¥Gte: Title abstractors and researchers should refer to the official court order for

judgme ails. CaN g —
- RECEIVE}:
LA 0/2Z- 10/28/2#3 E’
€ uit Couft Jullge ~ vL/ ' Judge Code Date AUG 1 3 2014
CPFORMA4Cm ' 0 C(NJ[I of ADDE}_ﬂ:

SCCA SCRCP Form 4C (Revised 3/2013)
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For Clerk of Court Office Use Only

This judgment was entered on , and a copy mailed first class or placed in the appropriate attorney’s box on , to attorneys of record or
to parties (when appearing pro se) as follows:

)

,Davis Arjuna Whitfield-Cargile PO Box 1336 Beaufort, SC Otto Edworth Liipfert I PO Drawer 570 Beaufort, SC
29907 : 29901

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Court Reporter ' o Mylinda Nettles - Clerk of Court

ADDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON PAGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

CPFORM4Cm '
SCCA SCRCP Form 4C (Revised 3/2013)
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STATE OF SOUTH CAROLINA ) ' i
- ! ‘ . ) IN THE COURT OF COMMON PLEAS
COUNTY OF HAMPTON ) |
B H,_ E" {} ) AMENDED
ZAVAN DISHAWN JOHNSON L ' ) CIVIL ACTION COVERSHEET
lai ’%552)
1013 APR 2]{' A ) 2013-CP - 25- 75
ITw 1 CS
VvS. cot THDA D,k:ﬂ;—r )
‘ “c‘i‘%.% GF COYELe ¢)

Thomas “TC” S!malls, as Shei“:fﬁ‘og\tﬂﬁgﬁl}};‘go‘r;/),w;
County, Hampton! County, andgHampten—€oufity
Sheriff’ s Department,

' Defendant(s) )

Submitted By: Dains A. Whitfield-Cargile SC Bar #: 78065
Address: McDougall LawFirm, P.O. Box 1336, Beaufort, ~ Telephone #:  843-379-7000
South Carolina 2:9902 Fax #: 843-379-7007
‘ Other:
1 E-mail: dwc@mcdougalllawfirm.com

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed,
and dated. A copy oftlhis coversheet must be served on the defendant(s) along with the Summons and Complaint.

! DOCKETING INFORMATION (Check all that apply)
*If Action is Judgment/Settlement do not complete

[X] JURY TRIAL demanded in complaint. ] NON-JURY TRIAL demanded in complaint.
[] This case is subject to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
DX This case is subject to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolution Rules.
[] This case is exempt from ADR. (Proof of ADR/Exemption Attached)
| NATURE OF ACTION (Check One Box Below)
Contracts | Torts - Professional Malpractice Torts — Personal Injury Real Property
O Constructions (IPO) 0  Dental Malpractice (200) O  Assault/Slander/Libel (300) " O Claim & Delivery (400)
O Debt Collection (110) [ Legal Malpractice (210) [0 Conversion (310) [0 Condemnation (410)
1 Employment (liO) [0  Medical Malpractice (220) [0 Motor Vehicle Accident (320) [0 Foreclosure (420)
O General (130) . Previous Notice of Intent Case # [0 Premises Liability (330) [0 Mechanic’s Lien (430)
0  Breachof Comréct 40y 20 -CP- - [0  Products Liability (340) O Partition (440)
| Other (199) ' [0 Notice/ File Med Mal (230) X Personal Injury (350) [0 Possession (450)
[0 Other(299) O  Wrongful Death (360) O Building Code Violation (460)
O  Other (399) O Other (499)
Inmate Petitions’ Administrative Law/Relief Judgments/Settlements Appeals
[0 PCR(500) ' O Reinstate Drv. License (800) [ Death Settlement (700) [0 Asbitration (300)
1 Mandamus (520) l [0  Judicial Review (810) [0 Foreign Judgment (710) [0 Magistrate-Civil (910)
] Habeas Corpus (530) [0  Relief (820) [ Magistrate’s Judgment (720) [0 Magistrate-Criminal (920)
O Other (599) ' [J  Permanent Injunction (830) O Minor Settlement (730) [0 Municipal (930)
: O  Forfeiture-Petition (840) [0 Transcript Judgment (740) ] Probate Court (940)
: [0 Forfeiture—Consent Order (850) [ Lis Pendens (750) [0 SCDOT (950)
‘l [0  Other (899) [0 Transfer of Structured [0 Worker’s Comp (960)
! Settlement Payment Rights [0 Zoning Board (970)
, Application (760) [ Public Service Comm. (990)
:Special/C0mplex [Other O Confession of Judgment (770) [0 Employment Security Comm (991)
d Environmental (600) [0 Pharmaceuticals (630) [ Petition for Workers
[0  Automobile Arb. (610) [0 Unfair Trade Practices (640) Compensation Settlement [0 Other (999)
" Approval (780)
M Medical (620) 0  Out-of State Depositions (650) [ Other (799)
O Other (699) O Motion to Quash Subpoena in '
an Out-of-County Action (660)
[0 Sexual Predator (510)

Submitting Pajrty Signature%ﬂ/ Date: April 23,2013
‘ —>

Note: Frivolous ci{/il proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frivolous
Civil Proceedings Sl.anctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (04/2012) Page 1 of 2 g '
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FOR MANDATED ADR COUNTIES ONLY
Allendale, Anderson, Beaufort, Clarendon, Colleton, Florence, Greenville, Hampton, Horry,
Jasper, Lee, Lexington, Pickens (Family Court Only), Richland, Sumter, Union, Williamsburg, and York

SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1. The parties shall select a neutral and file a “Proof of ADR” form on or by the 21 0™ day of the filing of this
action. Ifithe parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
primary a|nd secondary mediator from the current roster on a rotating basis from among those mediators
agreeing tlo accept cases in the county in which the action has been filed.

2. The initiai ADR conference must be held within 300 days after the filing of the action.

3. Pre-suit m;edical malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120
days afterjall defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpracti{:e mediation is mandatory statewide.)

i

4, Cases arelexempt from ADR only upon the following grounds:

a. Special proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
prohibition;

b. R?equests for temporary relief;

c. Aippeals

d. Plost Conviction relief matters;

e. C:ontempt of Court proceedings;

f. Fiorfeiture proceedings brought by governmental entities;
g Mortgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

5. Incases nlot subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or

of any party, may order a case to mediation.

6. Motion of a party to be exempt from payment of neutral fees due to indigency should be filed with the
Court w1thm ten (10) days after the ADR conference has been concluded.

Please Note: You must comply with the Supreme Court Rules regarding ADR.
Failure to do so may affect your case or may result in sanctions.

SCCA /234 (04/2012) Page 2 of 2 q



STATE OF;SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF - HAMPTON ) C/A.: 201-CP-25-075
)
Zavan Dishawn Johnson, )
? ) -
| Plaintiff, ) I <
. ) L2 T
{3 l 9 : ) \ %’;O:’é = {ﬁi
Thomas “TC” Smalls, as Sheriff of Hampton ) \ g«g¢ 5 )
COF,
County, Hampton County, and Hampton County ) E%? 2
Sheriff’s Department, ) 9;4@’ "{)
| Defendants. ) y .
! A
A
AMENDED SUMMONS

TO: DEFENDANTS NAMED ABOVE:

YOUi WILL PLEASE TAKE NOTICE that you are Summoned and required to answer the
Amended Colmplaint filed in this matter, and serve a copy of your Answer to the subscriber at his office
at Post Office Box 1336, Beaufort, South Carolina 29901-1336, within thirty (30) déys from the date of
the service he{reof, exclusive of the date of such service; and, if you fail to answer such Complaint within
the time afore:‘,said, the Plaintiff will seek a judgment by default against you for the relief demanded in
the Complainl;t.

/
MCDOUGALL LAWFIRM, LLE™

o

P

Davis A. Whitfield-Cargile
P.O. Box 1336
115 Lady’s Island Drive
Beaufort, South Carolina 29901
(843) 379 - 7000
Attorneys for Plaintiff
Beaufort, SOLllth Carolina
April 23,2013

1o



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

)
COUNTY OF HAMPTON ) C/A.: 201-CP-25-075
)
Zavan Disha{wn Johnson, )
! ) '_a_,
Plaintiff, N e
| ) \ 22 T W
f _ t
Thomas “TC” Smalls, as Sheriff of Hampton ) \\ _ %’?ﬁ’? = g:j
Tl A -,
County, Harhpton County, and Hampton County ) \ 1%?(; ?ﬁ
Sheriff’s Department, ) \\ PR
)' \;
Defendants. )
AMENDED COMPLAINT
(Jury Trial Demanded)

Plair:ltiff Zavan DiShawn Johnson (“Plaintiff” or “Johnson”), complaining of the above

Defendants,!would allege as follows:

t

1. At aljl times material hereto, Plaintiff was a citizen of the County of Hampton, State of South
Carolina.
2. At a:ll times material hereto, Defendants Thomas “TC” Smalls, as Sheriff of Hampton

l
Coupty, Hampton County, and Hampton County Sheriff’s Department (collectively referred

to h;ereinafter as the “Hampton County Defendants”) were entities existing under the
consftitution and laws of the State of South Carolina, and subject to suit in the County of

Hampton, State of South Carolina, and liable for the actions complained of herein.
Y A

|

3. All %cts complained of herein occurred in the County of Hampton, State of South Carolina.

!

\\



10.

Uporgl Information and belief, jurisdiction and venue are proper in County of Hampton, State

of South Carolina.

The Hampton County Defendants are each responsible for the acts and/or omissions of their

agen‘:[s and/or employees under the doctrine of respondeat superior.

At all times material herein, the Hampton County Defendants, and their agents and/or
employees, had the care, custody, and control of the of a canine belonging to the Hampton

Defendants.

At ali times material herein, Thomas “TC” Smalls, as Sheriff of Hampton County, and his
agents and/or employees, had the care, custody, and control of the of a canine that bit or

attacked Plaintiff on or about March 2,2011.
|

At alli times material herein, Hampton County, and its agents and/or employees, had the care,

)
custo:dy, and control of the of a canine that bit or attacked Plaintiff on or about March 2,

2011.

At all; times material herein, the Hampton County Sheriff’s Department, and its their agents
|

and/dr employees, had the care, custody, and control of the of a canine that bit or attacked

Plaintiff on or about March 2, 2011.

On 01i~ about March 2, 2011, while lawfully on Augusta Stage Coach Road, Plaintiff Zavan
DiSh%lwn Johnson was pursued, chased off the roadway, bitten and attacked by a canine that

was owned by and in the possession, custody and control of Hampton County Defendants.

Page 2 of 4
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11.

12.

13.

14.

15.

16.

17.

18.

19.

|

|
Plairiltiff suffered injuries as a result of being pursued, chased, and attacked by the canine.
Plaintiff did not provoke the attack. Plaintiff was moving away from the dog when the dog

chasei:d Plaintiff down and attacked Plaintiff.

Plain;tiff was lawfully on the public highway and adjacent property at the time he was chased,

bitter:l, and attacked by the Canine.

i
FOR A FIRST CAUSE OF ACTION
(For Strict Liability Under S.C. Code Ann. § 47-3-110)

|

1
i

Plaintiff realleges each and every allegation of the Complaint as if stated within this cause

of action verbatim.

Sout}i1 Carolina Code Ann. § 47-3-110 provides that when any person is bitten or otherwise
!

attacked by a dog while the person is in a public place or is lawfully in a private place, the

owner of the dog or other person having the dog in his care or keeping is liable for the

dama:ges suffered by the person bitten or otherwise attacked. This is a strict liability statute.
The Hampton County Defendants owned the canine that bit and attacked Johnson.
t

The Qanjne that bit and attacked Johnson was in the care and keeping, and was subject to the

!

possession, control, and custody of the Hampton County Defendants.

The Hampton County Defendants are strictly liable for the damages suffered by Plaintiff as
aresult of Plaintiff having been bitten, chased and attacked by the canine on March 2, 2013,

|
while Plaintiff was lawfully on the public street and/or lawfully in a private place.

Asa iesult of the attack by the Hampton County Defendants’ canine, Plaintiff sustained

Page 3 of 4
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physical injuries and has been caused to endure unnecessary physical pain and suffering,

mental anguish, emotional distress.

20. Plain{tiff requests a trial by jury to determine the amount of his actual damages, and an award
of pu:nitive damages, in an amount deemed appropriate by a jury.
WHEREFORE, Plaintiff requests a trial by jury and prays for Judgment against Defendants
for actual an;d punitive damages, plus the cost of this action, and for any further relief to which the

Court deems him entitled.

MCDOUGALL LAWFIRM, LLC

, Davis A. Whitfield-Cargile
P.O. Box 1336
115 Lady’s Island Drive
i Beaufort, South Carolina 29901
(843) 379 - 7000
f Attorneys for Plaintiff
Beaufort, South Carolina

April 23, 2013

Page 4 of 4
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STATE OF SOUTH CAROLINA
COUNTY OF HAMPTON
ZAVAN DISHAWN JQHNSON
Plaintiff(s)
VS.
Thomas “TC” Smalls, as Sheriff of Hampton

County, HamptonfCounty, and Hampton County
Sheriff’ s Department

IN THE COURT OF COMMON PLEAS

S
2013-CP-25- ) 1 D

Defendant(s) )

Submitted By: Davils A. Whitfield—Cargile

Address: McDouga‘ll LawFirm, P.O. Box 1336, Beaufort,

South Carolina 29902

SC Bar #:
Telephone #:
Fax #:
Other:
E-mail:

78065
843-37
843-379-7007

)
)
)
)
) CIVIL ACTION COVERSHEET
)
)
)
)
)

RECEEVE};‘?

AUG 1 3 2014

S0 fourt of Appeai:

dwc@mcdougalllawﬂrm com

NOTE: The coversheet and information contained herein neither replaces nor supplements the filing and service of pleadings or other papers as
required by law. This form is required for the use of the Clerk of Court for the purpose of docketing. It must be filled out completely, signed,
and dated. A copy of this coversheet must be served on the defendant(s) along with the Summons and Complaint.

DOCKETING INFORMATION (Check all that apply)

i *If Action is Judgment/Settlement do not complete

JURY TRIAL demanded in complaint.

UXOX

NATURE OF ACTION (Check One Box Below)

!

Contracts Torts - Professional Malpractice
O Constructions (IOO) [0  Dental Malpractice (200)
O Debt Collection ( lil 0) [0  Legal Malpractice (210)
O Employment (120) [0  Medical Malpractice (220)
O General (130) Previous Notice of Intent Case #
H] Breach of Contract (140)  20___ -CP- -
O  Other(199) | [0  Notice/ File Med Mal (230)
: O Other(299)
|
Inmate Petitions Administrative Law/Relief
[J PCR (500) ; [0  Reinstate Drv. License (800)
[0 Mandamus (520) O  Judicial Review (810)
[J Habeas Corpus (530) O  Relief (820)
[0 Other (599) { [0  Permanent Injunction (830)
[0  Forfeiture-Petition (840)
‘ [0  Forfeiture—Consent Order (850)
| [0  Other (899)
!
;
Special/Complex /Other
O Environmental (600) [0  Pharmaceuticals (630)
O Automobile Arb. (610) [0 *Unfair Trade Practices (640)
O Medical (620) } [0 Out-of State Depositions (650)
] Other (699) l [J Motion to Quash Subpoena in
| 0 an Out-of-County Action (660)

’ Sexual Predw )
|
|

Submitting Partfy Signature:

Torts — Personal Injury
Assault/Slander/Libel (300)
Conversion (310)

Motor Vehicle Accident (320)
Premises Liability (330)
Products Liability (340)
Personal Injury (350)
Wrongful Death (360)

Other (399)

OOxOOO0O0

Judgments/Settlements
Death Settlement (700)
Foreign Judgment (710)
Magistrate’s Judgment (720)
Minor Settlement (730)
Transcript Judgment (740)
Lis Pendens (750)

Transfer of Structured
Settlement Payment Rights
Application (760)

[ Confession of Judgment (770)

[ Petition for Workers
Compensation Settlement
Approval (780)

[0 Other (799)

oOooOoooo

Note: Frivolous c1V1l proceedings may be subject to sanctions pursuant to SCRCP, Rule 11, and the South Carolina Frlvolouc

Civil Proceedings Sanctions Act, S.C. Code Ann. §15-36-10 et. seq.

SCCA /234 (04/2012)

Date: -

[] NON-JURY TRIAL demanded in comp]amj<
This case is subj ect to ARBITRATION pursuant to the Court Annexed Alternative Dispute Resdluti
This case is subJect to MEDIATION pursuant to the Court Annexed Alternative Dispute Resolut}on
This case is exenl1pt from ADR. (Proof of ADR/Exemption Attached)

oooooood

O O0O0OoOoOooooao

=

|

i

ctim &m&w &)

o) ndemnoi{mo)— _
Foteclosure (420)

Mecchanic’s Lien (430)
Partition (440)

Possession (450)

Building Code Violation (460)
Other (499)

Hd |- YYHE10L

lBN'GV’
(]3"!%:%

NI0J HO 48V H
ELGCJ 40 mgw
A

Appeals
Arbitration (900)
Magistrate-Civil (910)
Magistrate-Criminal (920)
Municipal (930)
Probate Court (940)
SCDOT (950)
Worker’s Comp (960)
Zoning Board (970)
Public Service Comm. (990)

Employment Security Comm (991)

Other (999)

March 1,2013

159
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: FOR MANDATED ADR COUNTIES ONLY '
Allendale,| Anderson, Beaufort, Clarendon, Colleton, Florence, Greenville, Hamipton, Horry, -

Jasper, Lee, Lexington, Pickens (Family Court Only), Richland, Sumter, Union, Williamsburg, and York

' SUPREME COURT RULES REQUIRE THE SUBMISSION OF ALL CIVIL CASES TO AN ALTERNATIVE
DISPUTE RESOLUTION PROCESS, UNLESS OTHERWISE EXEMPT.

You are required to take the following action(s):

1.

The partles’shall select a neutral and file a “Proof of ADR” form on or by the 210" day of the filing of this
action. If the parties have not selected a neutral within 210 days, the Clerk of Court shall then appoint a
prlmary and secondary mediator from the current roster on a rotating basis from among those mediators
agreeing tolaccept cases in the county in which the action has been filed.

The initial %\DR conference must be held within 300 days after the filing of the action.

Pre-suit me|dioal malpractice mediations required by S.C. Code §15-79-125 shall be held not later than 120

days after a:ll defendants are served with the “Notice of Intent to File Suit” or as the court directs. (Medical
malpractice mediation is mandatory statewide.)

Cases are exempt from ADR only upon the following grounds:

a. Spegial proceeding, or actions seeking extraordinary relief such as mandamus, habeas corpus, or
pro}!libition;

b. Req%uests for temporary relief;

c. ApReals

d. Pos’fg Conviction relief matters;

e. Conitempt of Court proceedings;

f. Forf;"eiture proceedings brought by governmental entities;

g. Mor:tgage foreclosures; and

h. Cases that have been previously subjected to an ADR conference, unless otherwise required by
Rule 3 or by statute.

In cases not subject to ADR, the Chief Judge for Administrative Purposes, upon the motion of the court or
of any par’ty,I may order a case to mediation.

Motion of a pal’fy to be exempt from payment of neutral fees due to indigency should be filed with the
Court W1th1n ten (10) days after the ADR conference has been concluded.

Please Note: Yofu must comply with the Supreme Court Rules regarding ADR.

Failure to do so may affect your case or may result in sanctions.

SCCA /234 (04/2012) Page 2 of2
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OIT“ HAMPTON ) C/A.: 201-CP-25- 01
| )
Zavan Dishav:vn Johnson, )
| )
' Plaintiff, )
)
V. ) -
' ) - =
. o W et
Thomas “TC’ Smalls, as Sheriff of Hampton ) \ ;’;'Q?’ = b
i i
County, Hampton County, and Hampton County ) \\ ?é‘;iz;\ 73 | g"“’
Sheriff’s Department, ) L aR@ M
' Defendants. . ) \ i%j - b
| oo =
| SUMMONS ' \ o e
|
TO: DEFENDANTS NAMED ABOVE: \

YOU ;WILL PLEASE TAKE NOTICE that you are Summoned and required to answer the

i
Complaint ﬁleid in this matter, and serve a copy of your Answer to the subscriber at his office at Post
Office Box 1336, Beaufort, South Carolina 29901-1336, within thirty (30) days from the date of the
service hereof% exclusive of the date of such service; and, if you fail to answer such Complaint within

the time aforesaid, the Plaintiff will seek a judgment by default against you for the relief demanded in
!

the Complaint.

MCDOUGALL LAWFIRM, LLC

o
|

1 Davis A. Whitfield-Cargile

[ P.O.Box 1336

! 115 Lady’s Island Drive

i  Beaufort, South Carolina 29901
(843) 379 - 7000

Attorneys for Plaintiff
Beaufort, Sou{th Carolina

March 1,201}3
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STATE OF SOUTH CAROLINA

COUNTY OF HAMPTON

) IN THE COURT OF COMMON PLEAS

)

) C/A.: 201-CP-25- D 7.5

)
Zavan Dishawn Johnson, )
)
Plaintiff, ) .
9 = :
) | \ 2 AT
ey 4
Thomas “TC” Smalls, as Sheriff of Hampton ) { f,gyo - m
o -0
County, Hampton County, and Hampton County ) \ %%E = 3
252 o)
Sheriff’s Department, ) \ ::,a‘fﬂ -
) \ oY &
Defendants. ) 1
COMPLAINT
(Jury Trial Demanded)

Plaintiff Zavan DiShawn Johnson (“Plaintiff” or “Johnson”), complaining of the above

Defendants, would allege as follows:

1. At all times material hereto, Plaintiff was a citizen of the County of Beaufort, State of South
Carolina.
2. At all times material hereto, Defendants Thomas “TC” Smalls, as Sheriff of Hampton

County, Hampton County, and Hampton County Sheriff’s Department (collectively referred

to hereinafter as the “Hampton County Defendants”) were entities existing under the

constin:ltion and laws of the State of South Carolina, and subject to suit in the County of

Hamptlon, State of South Carolina, and liable for the actions complained of herein.

All acts complained of herein occurred in the County of Hampton, State of South Carolina.



10.

Upon Information and belief, jurisdiction and venue are proper in County of Hampton, State

of South Carolina.

The Hampton County Defendants are each responsible for the acts and/or omissions of their

agents and/or employees under the doctrine of respondeat superior.

At all times material herein, the Hampton County Defendants, and their agents and/or
employees, had the care, custody, and control of the of a canine belonging to the Hampton

Defendants.

On or about March 1, 2011, while lawfully on Augusta Stage Coach Road, Plaintiff Zavan
DiShawn Johnson was pursued and attacked by a canine that was owned by and in the

possession, custody and control of Hampton County Defendants.

Shortly prior to being attacked by the canine that was owned by and in the possession,
custody and control of the Hampton County Defendants, Johnson was a passenger in a
vehicle being driven by another person, which vehicle had been unlawfully stopped by the

Hampton County Defendants, and their agents and employees.

Plaintiff did nothing to provoke the attack. Plaintiff was lawfully on the public highway and

adjacent property at the time he was chased, bitten, and attacked by the Canine.

The Hampton County Defendants failed to take any precautionary measures to protect
Plaintiff Johnson from the canine that was owned by and in the possession, custody and
control of the Hampton County Defendants. The Canine was not securely fenced in, the Dog
was not on a leash or chain, the Dog was not subject to any vocal commands, and the Dog

ran towards, charged at, bit and attacked Plaintiff, causing Plaintiff to suffer injuries as
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36.

37.

38.

39.

40.

41.

42.

f
[

a dang!erous animal within the meaning of S.C. Code Ann. §§ 47-3-710 et seq.

The Hiampton County Defendants allowed the Canine to be unrestrained and uncontrolled

and to run at large, and as a result thereof, Plaintiff Johnson was caused to suffer injury.

r
Based :on the foregoing and the allegations set forth more fully herein, Defendants violated

S.C. Qode Ann. §§ 47-3-10, et seq., and S. C. Code Ann. §§ 47-3-710, et. seq., and are
neglig%:nt per se.

Plainti|ff requests a trial by jury to determine the amount of his actual damages, and an award

of pun:itive damages in an amount deemed appropriate by a jury.

FOR A THIRD CAUSE OF ACTION
. (Negligence per se)

Plaintiff realleges each and every allegation of this Complaint as if stated verbatim herein.

I

The Hampton County Defendants and their agents and employees acting within the scope of
their agency and employment, used the canine, the taser gun, and physical force to restrain

Plaintiff and restrict Plaintiff’s ability to move about freely.

Plainti;ff was restrained by agents and employees of the Hampton County Defendants, acting

within'the scope of their employment and agency with the Hampton County Defendants, and
|

who, at the time of the restraint, had the intent to confine and restrict the movements of

Plaintiff and the restraint was unlawful.

At the; time of the restraint, the employees and agents of the Hampton County Defendants,
|

acted ;With gross negligence, recklessness, wantonness and deliberate indifference to the

rights :of Plaintiff, and had the intent to confine and restrict the movements of Plaintiff, and
!
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the res_:traint was unlawful.

43, Asa rcfasult of the unlawful restraint and constriction of his movements, Plaintiff suffered
damaées in the form of deprivation of his liberty, as well as physical, mental, and
psychcf)logical injuries and damages to include, but not limited to, em.otional distress, pain
and su:ffering, public humiliation and embarrassment, loss of enjoyment and quality of life,

r
and additional damages.

44,  As such, Plaintiff seeks a jury trial to determine all damages, actual and punitive.
|

WHEI:{EFORE, Plaintiff requests a trial by jury and prays for Judgment against Defendants
for actual and! punitive damages, plus the cost of this action, and for any further relief to which the

i
Court deems him entitled.

MCDOUGALL LAWFIRM, LLC

g /
DavisA Whitfield Cargile
P.O. Box 1336
115 Lady’s Island Drive
Beaufort, South Carolina 29901
(843) 379 - 7000

: : Attorneys for Plaintiff
Beaufort, Soqth Carolina

March 1, 2013

Page 10 of 10



7 5 . | K R . . _ . 7

STATE OF SOUTH CAROLINA | IN'THE COURT OF COMMON PLEAS

COUNTY OFHAMPTON . - | CIVIL ACTION NO. 2013-CP-25-0075
ZAVAN DISHAWN JOHNSON
Plznnnff o
| . | . ANSWER TO AMENDED
v, - 'COMPLAINT
B ' ' ' (Jury Trial Demanded)

" THOMAS*“T'C? SMALLS, AS SHERIEF

‘OF HAMP;TON COUNTY; HAMPTON

COUNTY; andiHAMPTON COUNTY

| SHERIFFSDEPARTMENT, |~ RECEIVED
Defendants. | . AUG 13204
- - SC Court of Appeals

TO: DAVID WHITFIELD CARGILE, ATTORNEY FOR THE PLAINTIFF:

The; Defendants Thomas “TC” Srnalls as Shenff of Harnpton County, Hampton
SR
County, and Hampton County Shenff’s Department (heremafter “the Defendants’ ’) answeting

|

the Pla_tnuff’ s Complalnt would a]lege and show as follows

1. The Defendants deny each and. every' allegaﬂon not spec1ﬁcally admitted

herelnafter
! 5 , | :
' FOR A FIRST DEFENSE
(Failure to State a CIaim)
2. The Plaintiffs' Complalnt fails to state facts sufficient to constitute a cause of

action against Defendants and should be dismissed, pursuant to Rule 12(b)(6) of the South

Carohna R}Jles og Civil Procedutre.

[ -



© ' FORASECOND DEFENSE
P ‘ - (Lack of Setvice)

3 Thp a]legaﬁons'previously set forth herein are re-alleged arid adopted.as part of

g :
this Defense' as if repeated verbatim.

4, 5 The Defendants are mformed and believe that proper service was not perfected ,

on the Defendants as set forth in Rule 4 of the South Carohna Rules of Clvll Procedure and, . '

accordlngly,# serv1ce ‘was never perfected on the Defendants Defendants therefore move for

- a dismissal pursuant to Rule 12(b)(5) of the South Carohna Rules of Civil Procedure.

oy
D

‘FOR A THIRD DEFENSE

"
1

- 5. ‘ The allegatlons previously set forth herem are re-alleged and adopted as patt of

R l'
~ this Defense as if repeated verbatim.
d -

6. The Defendants lack information or knowledge sufficient to form a belief as to

o
the truth of the matters asserted in Paragraph 1 of Plaintiff’s Complaint, and therefore deny

same. Further answerlng, the Defendants aver that the Plaintff pled guilty to g1v1ng false

!
, mforrnatlon to law enforcement at the scene of this arrest.

| _
7. Th’e Defendants admit only so much of the allegations contained in Paragraph 2

of Plaintiff's Complaint that states that Hampton County and Hampton County Sheriff's

i

| . .. .. . . .
Depattment werg entities existing under the constitution and laws of the State of South Carolina;

but the Ddfendahts deny each and every remaining a]legatron of Paragraph 2 of Plamuff’ S
Complarnt ' J

8. The Defendants lack information or knOwledge sufftcfent to forrn_ a belief as to
.the truth 'o;f the rflatters asserted in Paragraph 3 ,4inc1udjng subparagraphs, andp therefore deny
same. : : | o

9. | Pa;agraph‘4 of Plaintiff’s Complaint states a conclusion of law and, accordingly,

W:\7150\PLEADINGS\ANSWER AMD COMP.wpd -2 -
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. Paragraph 9

" an answer is; not requlred to the extent an a.]legatlon of fact is made the Defendants deny it.

10. The Defendants deny the alleganons contaJned in Paragraphs 5 throu.gh 8 of
Plaintiff’s Complajnt :

11 The Defendants admit only so much of the a]leganons contained in Pa.ragraph 9

, of Plamnff’s Cornplalnt that states that at a]l times matenal hereln the Harnpton County |

~Sheriff’s Departrnent, and i its agents and/ot ernployees had the care, custody, and control of the

canine that b1t the PlaJnttff but the Defendants deny each and every rernaJang allegation of

12 The Defendants deny the allegauons contained in Paragraph 10 of Plalntlff’ S

|

Complalnt Fu.rther answering, the Defendants aver that the Plaintlff was not lawfully on Stage
CF

Coach Road at the time of the incident, as he was found guilty to open container found in his

possession at the nme of his arrest. The Defendants aver that the Plaintiff was not chased off
l

the roadway, as hje plead guilty to assaulnng an ofﬁcer and resisting arrest during this incident.

13. | 3 The Defendants deny the alleganons contained in Paragraph 11 of Plaintiffs

) Complamt JFurther answenng, the Defendants aver that the Plalnnff was not lawfully on Stage

Coach Road at the time of the incident, as he was found guﬂty to open container found in his

i
possession at the time of his attest. The Defendants aver that the Plalnttff was not chased off

the roadway, as he plead guﬂty to assaulnng an officer and resisting arrest duting this 1nc1dent
| _

14, The Defendants deny the alleganons contained in Patagraph 12 of Plaintiff’s
Complaint. l Further answering, the Defendants aver that the Plaintiff was not lawfully on Stage )

Coach Road at the time of the 1nc1dent, as he was found guJ_lty to open container found in his
l 1.

. possesswn at the time of hls arrest.- The Defendants aver that the Plaintff was not chased off

- the roadway, as he plead gu.thy to assaulnng an ofﬁcer and resisting arrest dunng th_ls 1nc1dent

| !
j '

- T
R
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15, ! The Defendants deny the alleganons conta.lned in Paragraph 13 of Plalnnffs

)
1

Cornplamt Further answenng, the Defendants aver that the Plaintiff was not lanully on Stage '
Coach Road at the time of the 1nc1dent, as he was found guﬂty to open contamer found in hls ‘

possess1on at the nme of his arrest. The Defendants aver that the Pla1nnff was not chased off .

the roadway, as. he plead guilty to assaulung an ofﬁcer and reslsnng arrest dur1ng this 1nc1dent

FOR A FIRST DEFENSE TO THE FIRST CAUSE OF ACT ION
l : u(For Strict Liability Under S.C. Code Ann. § 47- 3 -110)

|
16. ’ The -allegations prewously set forth herein are re- alleged and adopted as part of -

b

this Defense as 1f repeated verbatim.
|
|

17. Paragraph 14 of Plajnnff’s Complaint contains no allegatlons agalnst the
' Defendants’and therefore no answer is requlred To the extent an allega’non of fact is alleged

the Defend:lmts deny it.

18 \ Respondlng to Paragraph 150f Plaunnff’ S Cornplaint, the Defendants would allege
l"
that the referenced statute speaks for 1tself N
19.. | Th_e Defendants deny the allegations contained in Paragraph 16 of PlaintifPs
‘ : .

1

Complaint ‘

20.  The Defendants deny the allegations contained in Paragraph 17 of PlaintifPs

Complaint.
21 [ The Defendants deny the allegations contamed in Paragraph 18 of Plaunttff’s
‘ Complaint ; Further answering, the Defendants aver that the Plaintiff was not lawfully on Stage

Coach Road at the time of the rnc1dent as he was found guilty to open container found in his

possession :at the: time of his arrest. The Defendants aver that the PlaJntlff was not chased off
. ‘ T
the roadway, as he plead gurlty to assaulnng an officet and res1snng arrest during this incident.

i
|

- A
: |- 4 : :
W:\7150\PLEADINGS\A"I‘XSWER AMD COMP.wpd ) - 4 -
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22, The Defendants deny the allegauons conta.lned in Paragraph 19 of Plamuff’ s

¢

- Complalnt ! |

23. Paiaéraph 20 of Plaintiff’s Cornplajnt contains no allegadons- against the
Defendants }and therefore no answet is requlred To the extent an alleganon of fact is alleged
A the Defendalnts deny 1t' .

] FOR A FOURTH DEFENSE
| .

' Defense as lf repeated verbattrn
!

. South Carohna Code Sectlon 15- 78-10 et seq.; mcludmg all the immunities, limitations and
, ! :
defenses grantedsor preserved thetein.

FOR A FIFTH DEFENSE

26. |

i Tl{_e allegan'ons previously set forth herein ate realleged and adopted as part of this

Defense as 1f repeated vetrbatim. .
27. ; The Defendants will show that the PlaJntlff has failed to exhaust hlS adrmmstraﬁve
remedies, as requrred by 42 U.S.C §1997e and, therefore, his clalrns are barred.

iy

FOR A SIXTH DEFENSE

24, The allegaﬁons previously set forth herern are realleged and adopted as partof this . -

25,7 The Defendants plead the prov1s1ons of the South Carolma Tort Claims Act,

28. Thje allegations previously set forth herein ar'e realleged and adopted as part of this -

. t :
Defense as flf repeated verbatim.
29. The:Defendants would show that the Plaintiff’s claims ate barred or subject to
a _reductionl of 'rec;:overy by his own comparative negligence.

W:\7150\PLEADINGS\ANSWER AMD COMP.wpd =5 -
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" of hrmtatlons

W:\?lSO\PLEA]?D\IGS\K;NSWERAI\ﬂ_) COMP.wpd -1-

_right of the Plamnff and therefore are quahﬁedly immune from smt . g

i FOR AN ELEVENTH DEFENSE
38. The aJleganons prewously set forth herem are rea]leged and adopted as partof thlS

Defense as 1f repeated verbatlrn

: the‘Defendants atted reasonably andin good faith and did not violate any clearly established

39. The Defendants a]lege that any acts which allegedly caused darnages to the

Plamnff all of Wthh the Defendants deny, wete caused by the Plaintiff and/ ot othet known and
f

unknown tthd parﬂes and if any party should be held accountable it should be the Plalntlff

other known and unknown tthd patties Wholly and exclu31vely, factually and legally.
l
l)

o FORATWELFTH DEFENSE -

40. | THe allegations previously set forth hetein ate realleged and adopted as part of this

! i

Defense as if repeated verbatlm

41. f The Defendants would show that the Cornplalnt is barred by the apphcable statute

l
H

FOR A THIRTEENTH DEFENSE

42. Thfe allegations previously set forth herein are realleged and adopted as part of this
Defense as if repeated verbatim.
43. | The Defendants would show that punitive damages are not recoverable against

a government entity and, therefore, the Defendants moves to strike any demand for punitive ot

exempiary dmaé’es from the Complaint to the extent the Cornplaint seeks punitive damages..

FOR A FOURTEENTH DEFENSE

I

N
Defense as!if repgated verbatim.
| o A
' R !I

R
, e

i
%

44, THeallegations previously set forth herei_n ate realleged and adopted as part of this |

E%
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: "45. Th%e Defendants would show that the Complarnt should be dlsrmssed for
rnsufﬁaency of process pursuant to Rule 12(b)(4) of the South Carolina Rules of C1v11'

“Procedute. |

i
i

FOR A FIFTEENTH DEFENSE

46 | The aJlegattons prewously set forth herern are realleged and adopted as part of thls ,

. Defense as 1f repeated verbatim.
o i

47, The Defendants would show that any damages sought agamst a governrnental :

agency are statutorlly capped and the Defendants plead no recovery can exceed the statutory cap

' %

‘ L FOR A SIXTEENTH DEFENSE

48. ’ The allegatlons prewously set forth hetein are rea]leged and adopted as part of thlS

Defense as 1f repeated verbatim.

5
1

49. ! Under the South Carolina Frivolous Civil Proceedings Sancnons Act, S.C. Code
-
Ann, §15 36 10 ez‘reg the Defendants ate enfitled to recovet their attorneys feesand courtcosts -

)

incutred in hngatmg this matter
|

FOR A SEVENTEENTH DEFENSE

Li c e i A ‘ .
50.  Theallegations previously st forth herein are realleged and adopted as part of this
Defense as if rep;eated verbatim.

51. - The Defendants allege the defense of estoppel.
" FOR AN EIGHTEENTH DEFENSE

52. The allegations prewously set forth herein ate realleged and adopted aspatt of this

Defense as ;1f repeated verbatim.
53. The Defendants would -show that the Cornplamt is barred by res jz;dzmta

’ (

i

W:\7150\PLEA1§INGS\ANSWERAMD COMP.wpd -8 =
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o FORANINETEENTH DEFENSE

,'

5_4': The allegatlons prewously set forth herem are rea]leged and adopted as part of this
Defense as 1f repeated verbatlrn '.

The Defendants allege the defense of hcense

i
R

T FORATWENTIETH DEFENSE

56. The allegattons prewously set forth herem are realleged and adopted as part of tl’).lS

Defense as lf repeated verbatim.

57. . The Defendants allege the defense of fraud
‘ ok

FOR A TWENTY-FIRST DEFENSE

- 58. Thwe allegations previonsly set forth herein ate realleged and adopted as part of this
Defense as 1f repieated verbatim: |
59. Thle Defendants would 's‘how that. attornej fees are not recoverable against a
government ,enu't; and, therefore, th’eDefen,dants move to strike any demand fo-rattorney fees
' t

from the Complaint

g 'FOR A TWENTY—SECOND DEFENSE
W
160 The alleganons prewously set forth herein ate realleged andadopted as part of this
! 3

Defense as |1f repeated vetbatim.
l' .
61. . Th__e Defendants reserve the right to timely assert any affirmative defense not

- currently krhown to the Deferdants.
}

W:\7150\PLEADINGS\ANSWER AMD COMP.wpd =9 -
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: WI—]EREFORE the Defendants havmg fu]ly answered the Plaintiff’s Complamt pray that

thls actlon be dlsrmssed Wlth costs to the Plaintiff.

: Beaufort, South Carohna

! 2;2013

. i . )
W:\7150\PLEADINGS\ANSWER AMD COMP.wpd

Do

. GRIFFITH, SADLER & SHARP,PA.

" E. Mitchell Griffith

O. Edworth Liipfert, ITT -

" 600 Monson. Street (29902)

PO Drawer 570

- Beaufort, SC 29901
© 843-521-4242

843-521-4247 (fax)
metiffith@eriffithsadlersh

~leipfert@gﬂ_fﬁthsadlersharp.com

ATTORNEYS FOR DEFENDANTS
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-

. STATE OF SOUTH CAROLINA

COUNTY OF HAMPTON

ZAVAN DISHAWN JOHNSON,

- Plaintiff,"

VS.

. THOMAS “TC’(’ SMALLS AS SHER_IFF
OF H_AMPTON COUNTY; HAMPTON
COUNTY andfHAMPTON COUNTY

SHERIFF;S DEPARTMENT

‘ 'Deif'er_ldafr'lts.

IN THE COURT OF COMMON PLEAS

CIVIL ACTION NO. 2013-CP-25.0075

* CERTIFICATE OF.SERVICE

“The under51gned Linda Smyth, hereby avets that she is a Legal Ass1stant of GRIFFITH,
SADLER & SHARP P.A, Attorneys for the Defendants, and that on the 4 éa of June
2013 a true ;and a:ccurate copy of the attached Answer to Amended Complaint, Motion to

Dismiss, and Responses to Plaintiffs Requests to Admitwere placed in an envelope with

Parties as follows

Attornevs for Plalntlff
Daws A. Whltﬁeld-Cargﬂe
McDOUGALL‘LAW FIRM LLC

PO Box 1336 §

‘Beaufort, SC 29901-1336

'B ot e

first class postage thereon prepald through the United States Postal Service, and mailed to the

Linda émyth /



COUNTY OF HAMPTON |

o Zavan Dlshawn J ohnson
Plaintiff,

2] Thomas “TC” Smalls ‘Hampton County, and Hampton‘ A

. County Sheriff’s Department,
Defendants '

;o , L s

FORM AND COVER SHEET

_ CIVIL ACTION NO. 2013-CP-25-075

- MOTION AND ORDER INFORMATION

check box above indicating sabmitting party

" name.-S.C. Bar po. and address of Plaintiff’s attorney
Davis Whitfield-Cargile :
Post Office Box 1336 ’
Beaufort, South Carolina 29901
(843) 379-7000 /(843) 3'79-7_007 FAX
dwc@medougalllawfirm.com

w
b

=
b

name, S.C. Bar no. and address’ of Defenda.nt’s attorney
O. Edworth Liipfert, Il

" Post Office Drawer 570

Beaufort, SC 29901-0570
telephone: 843-521-4242  fax: 843 521-4247

wliipfert@eriffithsadlersharp.co

CEIV --

-8 MOTION HEAR]NG REQUESTED (attach written motion and complete SECTIONS I and 1)

0 FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and IIY)
O PROPOSED ORDER/CONSENT ORDER (complete SECTIONS lI and III)

3 20!-&

.ib (,ourt of App..

i
“Nature of Motion: Motion to.Dismiss

SECTION I: Hearlng Informatlon

Court Reporter Needed: [ YES O NO

Estimate Time Needed: 10 min

O Written motion attached !
0 Form Motlon/Ordcr -

' SECTION II: Motion Type

[ hereby move for relief or action by the court as set forth in the attached proposed order.

, Slgnature of Attomey for O Plamtlff EDefendant

Date submitted

SECTION III: Motion Fee

& PAID - AMOUNT: $25. 00
O EXEMPT:

O Indigent Status

O SexuallS'f' Violent Predator Act
0O Motionfor-Stay in Bankruptcy
O Motion for Publication

judge’s inStructions

O Rule to'Show Cause in Child or Spousal Support

O Domestic Abuse or Abuse and Neglect

O State Agency v. Indigent Party
a Post—Conv1ct10n Rehef

O Motion for Execution (Rule 69 ‘SCRCP)
g Proposed Order submitted at request of the court; or, reduced to writing from motion made in open court per

Name oﬂCouxt Reporter:
O Other: * -
' JUDGE'S'SECTION
O Motion fee to be paid upon ﬁlmg attached order. | JUDGE
J Other { o A CODE: - Date:
, "; o CLERK’S VERIFICATION
Collected by: " " DATEFILED

" (print name)
00 MOTION FEE COLLECTED:
.00 CONTESTED : AMOUNT DUE:

PR P

1R



Beauforl;_Sou?th Carolina

e &, T’201‘3

o

W:\7150\MOTIONS & ORDERS\Motion to Dismiss:wpd

GRIFFITH, 'SADLER‘ & SHA.RP PA.

CLWA J

E. Mitchell Griffith

O. Edworth Liipfert, IIT
600 Monson Street (29902)
PO Drawer 570 = .
Beaufort, SC 29901
843-521-4242

-843-521-4247 (fax)
" meriffith

oriffithsadlersh
wliipfert@griffithsadlersharp.com

ATTORNEYS FOR DEFENDANTS

-2 -



“STATE OF SOUTH CA:ROLINA

) IN THE COURT OF COMMON PLEAS
) .
- COUNTY OF HAMPT(:)N ) C/A No.: 2013-CP-25-075
(' “avan Dishawn J ohnsonf:, )
': )
Plaintiff, ) , ,
. ' RECEIVE])
‘ ) _
Thomas “TC” Smalls, as: Sheriff of Hampton, ) AUG 1.3 2014
County, Hampton County, and Hampton )
County Sheriff’s Department, g SC CourI of Appeals
DefendeTnts. )
Plaintiff’s Attorney: i ' Defendants Attorney:
Davis A. Whitfield- Carglle Esquire Bar No. 78065 | E. Mitchell Griffith
Address: O. Edworth Liipfert, Il
P.O. Box 1336, Beaufort SC 29901 Griffith Sadler Sharp
phone: 843-379- 7000[ fax: 843-379-7007 P.O. Drawer 570
e-mail: dwc@mcdougalllawﬁrm com Beaufort, SC 29901-0570

0 MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III)

O FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III)

O PROPOSED ORDER/CONSENT ORDER (complete SECTIONS II and III) (Being sent to Judge Directly)
SECTION I: Hearing Information

Nature of Motion: M'otlon to Reconsider
Estimated Time Needed: 15 minutes Court Reporter Needed: O YES / ONO
| SECTION II: Motion/Order Type

‘¥ Written motion attachled C@'

0 Form Motion/Order ! :
t  _hereby move for relieflor action by the court as set/for“th/in the attached proposed order being sent to directly to the Judge.
' ?’( 1o
1 Sigifature of Attorney for OPlaintiff / ODefendant Date submitted

SECTION III: Motion Fee
ErPAID - AMOUNT: (2§ oV
OEXEMPT: O Rule to Show Cause in Child or Spousal Support
(check reason) O Domestlc Abuse or Abuse and Neglect
O Indlgent Status O State Agency v. Indigent Party
O Sexually Violent Predator Act O Post-Conviction Relief
" O Motion for Stay in Bankruptcy
O Motlon for Publication =~ [0 Motion for Execution (Rule 69, SCRCP)
O Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:

O Other:
JUDGE’S SECTION

0O Motion Fee to be paid upon filing of the attached order.
O Other: ! JUDGE

| CODE: Date:

‘ CLERK’S VERIFICATION

f Date Filed:
Collected by:

{  1MOTION FEE COLLECTED:

| O CONTESTED - AMOUNT DUE:
!

SCCA/233 (11-03) 4 (
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. STATE OF SOUTH CAROLINA
|

COUNTY OF'HAMPTON

IN THE COURT OF COMMON PLEAS
CASE NO: 2013-CP-25-075
Zavan Dishawfn Johnson,
iPlaintiff,
V. |

Thomas “TC” Smalls as Sheriff of
Hampton County, Hampton County,
and Hampton County Sheriff’s
Department, |

%Defendants.
|

)
)
)
)
)
)
)
).
)
)
)
)
)
)
)
)

! RULE 11 AFFIRMATION \.\

DavrsA Whitfield-Cargile, Esquire, of McDougall Law Firm, Attorney for Plaintiff, affirms
that with regard to the attached motion:

[ 1 TIhave commumcated in writing with opposing counsel and have attempted in good faith to
resolvel the matter contained in the motion.

[ ] I have communicated orally with opposing counsel and have attempted in good faith to
resolve]the matter contained in the motion.

[\é-/ I do not feel that consultation with opposing counsel would serve any useful purpose.

[ 1 1 feel that communication with opposing counsel would prevent this motion from being
timely heard

[ ] Thave not consulted with opposing counsel as this is a motion to dismiss or a motion for
summary judgment.

McDOUGAELCTAW FIRM

Davis’A. Whitfield-Cargile, Esquire
Attorney for Plaintiff

P.0.Box 1336

Beaufort, SC 29901-1336

(843) 379-7000

i

i
August /Ll\ , 2013
Beaufort, Sou South Carolina



STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| )
COUNTY OFHAMPTON ) C/A No.: 2013-CP-25-075
Zavan Dishawfn Johnson, )
T )
|Plaintiff, )
)
V. )
)
Hampton County Sher1ffs ) =
Department,' | ) B Y
' ) L Bor B ==
iDefendants. ) | \\ ‘;{;é’ <
| ' L Zeo i 55
! L EoEk = .
MOTION TO RECONSIDER \ ZED ¢
\ LT oo
L

TO: HONORABLE PERRY M. BUCKNER, CIRCUIT COURT JUDGE, AND
E. MITCHELL GRIFFITH & O. EDWORTH LIIPFERT, IIl, COUNSEL FOR
DEFENDANT HAMPTON COUNTY SHERIFF’S DEPARTMENT
YOU \}VILL PLEASE TAKE NOTICE that Plaintiff, by and through his undersigned
|
attorneys, will {nove on the tenth day after service hereof, or as soon hereafter as he may be heard,
to reconsider, aiter, and amend the Order signed by? Judge Buckner on August 8,2013 (the “Order™),
" and issue an arrflended order denying Defendant’s Motion to Dismiss.

an order grantir}g summary judgment as to the issue of liability.

As grou!nds, Plaintiff submits the following:
!

1Plaintii;:f is not seeking reconsideration of the dismissal of Hampton County or T.C.
Smalls as partles and therefore only names in the caption the last remaining Defendant,
Hampton County Sheriff’s Department.

*The Order apparently has not yet been filed with the Hampton County Clerk of Court.
Pursuant to Rul‘e 59(e), a party has ten days from receipt of written notice of the entry of the
Order to file a Motion to Alter or Amend. Plaintiff received written notice of this Order on
August 19, 2013. Therefore this motion is timely. A “motion to reconsider” is proper under Rule
59(e). See Elarh v. South Carolina Dept. of Transp., 361 S.C. 9, 15, 602 S.E.2d 772, 775
(2004). ‘
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The Co{lrt’ s sole rationale for granting the Motion to Dismiss was the Court’s conclusion that

imposing strict|liability under Section 47-3-110 is inconsistent with the sixth enumerated exception -

i

| _
to the Tort QIaims Act’s waiver of the state’s sovereign immunity, which excepts “civil

disobedience, rlliot, insurrection, or rebellion or the failure to provide [or]? the method of providing .

police or fire Hrotection.” S.C. Code Ann. § 15-78-60(6). Plaintiff respectfully submits that the

decision was based on error of law, including application of the wrong standard for a 12(b)(6)

motion, and ari incorrect of determination of the interplay of the Tort Claims Act and the strict

liability statute! for dog bites.

: Standard of Review

As an i:nitial matter, this matter came before the Court on Defendant’s Motion to Dismiss
|

Pursuant to Rule 12(b)(6). “A motion to dismiss pursuant to Rule 12(b)(6) must be based solely on
!

the allegations jlset forth in the complaint and [the court] must presume all well-pled facts to be true.”

Gressette v. So!uth Carolina Elec. and Gas Co., 370 S.C. 377, 378-379, 635 S.E.2d 538, 538 - 539
|

(2006) (citing C;)vercash v. South Carolina Elec. and Gas Co., 364 S.C. 569,614 S.E.2d 619 (2005)).
“Indecidinga motion to dismiss pursuant to 12(b)(6), SCRCP, the trial court should consider

only the allega‘éions set forth on the face of the plaintiff's complaint.” Plyler v. Burns, 373 S.C. 637,

645, 647 S.E.Zfd 188, 192 (2007) (citing Stiles v. Onorato, 318 S.C. 297, 300, 457 S.E.2d 601, 602

| ,
(1995)). A 12(b)(6) motion should not be granted if “facts alleged and inferences reasonably
|

I
13 22

*The So:uth Carolina Court of Appeals has previously determined that the word “or” was
omitted from tl?e statute and was a scrivener’s error. Wells v. City of Lynchburg, 331 S.C. 296,
304, 501 S.E.2d 746, 750 (Ct. App. 1998) (“omission of the word “or” in section 15-78-60(6) is
apparently a sc;ivener's error”).

i
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deducible ther(;ffrom would entitle the plaintiff to any relief on any theory of the case.” Id. “The
question is whe:ther, in the light most favorable to the plaintiff, and with every doubt resolved in his
behalf, the con{plaint states any valid claim for relief.” Id. (citing Toussaint v. Ham, 292 S.C. 415,

i
f
416, 357 S.E.Zid 8, 9 (1987)). “Further, the complaint should not be dismissed merely because the

court doubts thie plaintiff will prevail in the action.” Id.

At the }j1earing, Plaintiff objected to consideration of matters outside the face of Plaintiff’s
Complaint. Th%e Court declared from the bench that matters outside the Complaint would not be
considered, an«tj that the Court would rule based solely on the allegations contained in the complaint.

It appeérs based on the Order that the Court considered matters which were not within

Plaintiff’s com‘plaint, including his indictment and criminal charges stemming from the same day

he sustained at the hands of a dog owned by Defendant Hampton County Sheriff’s

as the dog bite

|
Department. I‘?urther, though not alleged anywhere in the Complaint, the Order concludes as a

factual matter that the dog that bit the Plaintiff on March 2, 2011 was providing police protection
at the time the ’dog bit the Plaintiff. The Plaintiff alleges no where in his complaint that the dog that
bit him was pr?viding police protection. The only basis from which the Court could have concluded

that the dog that bit Plaintiff was providing police protection was by consideration of matters not

within the four: corners of Plaintiff’s complaint. Therefore, Plaintiff respectfully submits that the

|
Order should b:e amended, and the Motion to Dismiss denied, as Plaintiff’s complaint sets forth facts

which would s:upport a claim for relief under Section 47-3-110.

l The Interplay of Section 47-3-1 10 and Section 15-78-60(6)

|
!

The Plajlintiff further respectfully submits that the Order incorrectly determined that the Tort

Claims Act e>;<cepts from the State’s waiver of sovereign immunity all claims against a law

Page 3 of 8
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|
enforcement aglency arising from an injury sustained as a result of the acts of a police dog, based on

the Court’s cor;lclusion that police dogs are a manner of providing police protection.

In Harr%is v. Anderson County Sheriff's Office, 381 S.C. 357, 366, 673 S.E.2d 423, 428
(2009), the Supireme Court of South Carolina reversed a trial court’s grant of summary judgment to
a Sheriff’s Ofﬁce and remanded for trial, finding that the complaint stated a cause of action for
injuries sustain%ed by the plaintiff in that case as a result of being bitten by a dog owned by the
Anderson Cou’nty Sheriff’s Office. The Harris case, where the Supreme Court allowed a strict
liability dog bitie claim against the Sheriff’s Office to proceed to trial, undermines the Court’s grant
ofa 12(b)(6) di:smissal of Plaintiff’s claim against the Hampton County Sheriff’s Office for injuries
sustained as a r<:asu1t of being bitten and attacked by a dog admittedly owned by the Hampton County
Sheriff’s Ofﬁcé. At a minimum this shows that dog bite claims against sheriff’s office are not
completely exciluded by Section 15-78-60(6). As set forth above, the Complaint does not allege that
the dog in queistion was providing police protection, and whether the dog that bit plaintiff was
providing policEe protection is a factual question that cannot be decided at the 12(b)(6) stage. This
highlight’s the impropriety of the Court’s determination that the dog that bit Plaintiff was
“performing police protection™ at this stage of the litigation. Moreover, the Harris case undermines
the Order’s leg;‘?ll conclusion that 15-78-60(6) precludes actions under Section 47-3-110 against a

governmental l?w enforcement agency.

!
Inaddition, or alternatively, and without conceding that the canine in question was providing

police Drotectién, Plaintiff respectfully submits that 15-78-60(6) (hereinéfter, “the method of

providing polic;e protection exception™) does not preclude strict liability claims against a Sheriff’s

Office under 4“57-3—110. The Plaintiff has not sued Hampton County Sheriff’s Department for

Page 4 of 8
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choosing to enilploy police dogs as a method of police protection. Plaintiff has sued Hampton
i

County Sheriff’s Department because Plaintiff sustained injuries after he was bitten by a dog owned
!

by the Hamptoln County Sheriff’s Department. Providing immunity to the police for the method of
| R

providing polic',e protection and allowing a strict liability claim against a sheriff’s office for injuries
|

!
sustained as a !result of being bitten or attacked by a dog owned by the sheriff’s office are not

mutually exclusive or inconsistent.

| .
“A sub;sequent statutory amendment may be interpreted as clarifying original legislative
)

intent.” Stuckey v. State Budget and Control Bd., 339 S.C. 397, 401, 529 S.E.2d 706, 708 (2000)

(citing Cotty v.l‘ Yartzeff, 309 S.C. 259, 422 S.E.2d 100 (1992)). “However, ‘[i]t will be presumed
that the Legislallture in adopting an amendment to a statute intended to make some change in the

existing law.”’iEagle Container Co.. LLC v. County of Newberry, 366 S.C. 611, 627, 622 S.E.2d

733, 741 (Ct. App. 2005) (citing Vernon v. Harleysville Mut. Cas. Co., 244 S.C. 152, 155, 135
|
S.E.2d 841, 84i4 (1964). “The Court must presume the legislature did not intend a futile act, but

rather intended! its statutes to accomplish something.” Id. Denene, Inc. v. City of Charleston, 352

S.C. 208, 212,574 S.E.2d 196, 198 (2002) (citing TNS Mills, Inc. v. South Carolina Dep't of

Revenue, 331 S.C. 611, 503 S.E.2d 471 (1998)).

The Strict Liability dog bite statute (Section 47-3-110) and the Tort Claims Act were both

enacted during ';the 106™ Session of the South Carolina General Assembly in 1986. Section 47-3-110

is the codiﬁcatﬂon of 1986 Act No. 343, and Section 15-78-10, et seq., (including 15-78-60) is the
|

I
codification of §ection 1 of Act 1986 Act No. 463. Prior to the most recent session of the General
| i

Assembly, Sectiion 47-3-110 and Section 15-78-60(6) have remained unchanged since their initial

enactment in 1986.

Page 5 of 8
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|
During the most recent session of the General Assembly, members of both house and the

senate recogni:zed that, as written, 47-3-110 imposes strict liability upon sheriff’s offices and other
law enforceme;nt officers when persons are bitten by police dogs. Seeking to restrict, and not to
expand, the ap;;ﬂication of strict liability against governmental law enforcement agencies, the General
Assembly passed 2013 Act No. 62. The appellate courts of South Carolina have consistently held

that provocatidn is the only exception to the strict liability under Section 47-3-110. As amended by

2013 Act No. 62, the statute now has provides one additional exception for police dogs if certain
!

requirements are met. The exceptions are now set forth in Section 47-3-110(B), which reads:

(B) This section does not apply if, at the time the person is bitten or otherwise
attackea:

(D the person who was attacked provoked or harassed the dog and that provocation
was the proximate cause of the attack; or

2) thel dog was working in a law enforcement capacity with a governmental agency
and in the performance of the dog's official duties provided that:

(a) the dog's attack is in direct and complete compliance with the lawful command
of a duly certified canine officer;

(b) the do g is trained and certified according to the standards adopted by the South
Carolina Law Enforcement Training Council;

(c) tﬂe governmental agency has adopted a written policy on the necessary and
appropriate use of dogs in the dog's official law enforcement duties;

(d) the actions of the dog's handler or dog do not violate the agency's written policy;
(e) the actions of the dog's handler or dog do not constitute excessive force; and
® the attack or bite does not occur on a third party bystander."

2013 Act No. 62 It is clear that, even as amended by 2013 Act No. 62, Section 47-3-110 still
provides for stri,ict liability against law enforcement agencies if the six enumerated requirements are
not satisfied. H;ad the General Assembly intended that strict liability not apply against sheriff’s
offices, 2013 Aict No. 62, which restricts, but does not eliminate, strict liability against governmental
law enforcemer!lt agencies, would be futile and unnecessary. Had the General Assembly intended that

15-78-60(6) would preclude all strict liability claims against governmental law enforcement agencies
|

Page 6 of 8
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|
arising out of l! dog bites by police canines under the theory that police canines provide police
protection, there would have been no need to enact 2013 Act No. 62. Moreover, it is clear that Act
No. 62 was irlltended to limit the application of Section 47-3-110 against governmental law
enforcement agencies. Under the reasoning of the Order, Act No. 62 would be expanding the

!
application of S;ection 47-3-110 againsf governmental law enforcement agencies, which was clearly
not the intent oif the 120™ Session of the General Assembly.

Itis CleE;:ll‘ that the 106" Session of the General Assembly and the 120" Session of the General
Assembly reali%zed and intended that, as written prior to the enactment 0f 2013 Act No. 62, Section
47-3-110 impo%sed strict liability against law enforcement agencies, and that Section 15-78-60(6)
does not limit oir exempt law enforcement agencies from an action brought pursuant to Section 47-3-
110. | |
- Asa ﬁn%al’argmnent, Plaintiff submits that, by its terms, Section 15-78-60(6) does not except
all methods of pilolice protection from the waiver of immunity, but only excepts the failure to provide
or f[he method of providing police or fire protection incident to “civil disobedience, riot, in;urrection,
or rebellion .” "tfhe Plaintiff’s complaint does not allege that he was bitten by a police dog incident
to civil disobedience, riot, insurrection, or rebellion, and therefore Defendant’s argument must fail.

Regardless of how Section 15-78-60(6) is interpreted, it cannot be applied to dismiss this
case at the 12(b)(6) stage, because the Complaint does not allege that the dog that bit him was

|

providing policé protection, and there must be development of a factual record before the Court

l

could reach that conclusion. Therefore, because the Complaint clearly states a claim for relief under

Section47-3-11 |0, Plaintiffrespectfully submits that the Motion to Dismiss should have been denied.

l
|

* Page 7 of 8
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CONCLUSION

Therefci)re, Plaintiff respectfully submits that the Order granting Defendant’s Motion to
Dismiss pursue!lnt to Rule 12(b)(6) is affected by error of law—both in the application of the improper
standard under% Rule 12(b)(6) and in the Court’s determination that Section 15-78-60 precludes an
action against Hampton County Sheriff’s Department. Plaintiff therefore respectfully requests that -
the Court issuc%a withdraw the Order previously filed and issue an amended Order (or a Form 4
Order") denyinfg the Defendant’s Motion to Dismiss.

Respectfully submitted,

McDOUGA—%:L/lfAWFIRM, LLC

Davis A. Whitfield-Cargile
P.O. Box 1336
115 Lady’s Island Drive
Beaufort, South Carolina 29901
; (843) 379-7000 .
‘ Attorneys for Plaintiff

Beaufort, South Carolina
August 29,2013

|
|
‘A deniaﬁl of a Rule 12(b)(6) motion is generally not immediately appealable.

Page 8 of 8
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STATE OF S‘OUTH CAROLINA
COUNTY OF HAMPTON

|

Zavan Dishawn Johnson,

|
| Plaintiff,
V.

Thomas “TC”i Smalls, as Sheriff of

Hampton County, Hampton County,

and Hampton County Sheriff’s
Department, |

1 Defendants.

N N N N N Nt N e e N N’ N N

IN THE COURT OF COMMON PLEAS
C/A No.: 2013-CP-25-75

i

@ CERTIFICATE OF MAIL
t

I

I HEREBY CERTIFY that a copy of Plaintiff’s Motion to Reconsider, Motion Cover Sheet
andRule 11 Afiﬁdavit was served upon all counsel of record by depositing in the United States Mail,

proper postagelaffixed thereto, a true and accurate copy thereof, on the
2013, as follovys:

O. Edworth Liipfert, II, Esquire
E. Mitchell Griffith, Esquire

Griffith, Sadler & Sharp, P.A.
P.0. Box 570

Beauf01:rt, SC 29901

|

{
]
Beaufort, South|Carolina
August 29 2013

294 day of August,

The Honorable Perry M. Buckner, I
Judge, Fourteenth Judicial Circuit
P.O. Drawer 470

Walterboro, SC 29488-0470

3
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Kridta A. Shooltz ~

Paralegal to J. Olin McDougall, II, Esquire

and Davis A. Whitfield-Cargile, Esquire
P.O. Box 1336

Beaufort, SC 29901-1336
(843) 379-7000

Attorney for Plaintiff

AUG 1 3 2014
SC Court of Appeals
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STATE. 01:? SOUTH CAROLINA

) COURT OF COMMON PLEAS
| ) ‘ -
COUNTY |OF HAMPTON ) CIVIL ACTION NO. 13-CP-25-0075
ZAVAN DISHAWN JOHNSON, )
| )
" Plaintiffs, )
L ) .
vs. ! ) MEMORANDUM OF LAW
| ) SUPPORTING DEFENDANT’S
THOMAS TC SMAILS,.AS SHERIFF OF ) MOTION TO DISMISS
HA_MPTON|COUNTY HAMPTON ) '
COUNTY,; AND HAMPTON COUNTY ) E :
SHERIFF’S DEPARTMENT, ¥
) RECEIVE])
Defendants. ) AUG 1 3 2014
SC Court of Appeals

|

1 FACTUAL/PROCEDURAL BACKGROUND
The Plaintiff was bitten by a police dog on March 2, 2011 near Augusta Stage Coach

Road in Gar;lett, South Carolina.! The dog was owned by and in the care and custody of the
Hampton C;ounty Sheriffs Department at the time of the bite.2 Shortly before the bite
occurred, th; Plaintiff was a -passenger m a vehicle that was subject to a traffic stop.3 Asa
result of the! stop on March 2, 2011, the Plaintiff arrested and charged with tesisting arrest
pursuant to éC Code Ann. §16-9-320(A), and the Plaintiff pled guilty to this charge in circuit

|
court on~Noi'vernber 7, 2Q11.4 The Defendant tequests that the Court take judicial notice of
the Plaintiff’;s guilty ple-a attached hereto as “Exhibit A.”  The Plaintiff was also charged

with giving ﬁﬂse information to a police officer, having an open container in 2 motot vehicle,

| .
and public c]i_sorderly conduct.> The Plaintiff pled guilty to giving  false information to a

! Amend'ed Complaint, Paragraphs 7 and 1€
Amended Cormplaint, Paragraph 9.

3 Complmnt, Paragraph 8. R

4 Answe, Paragraph 12 ia,

$ Answe, Paragraph 12. V{'\\ ’ 5 a




ey

police ofﬁc‘er and was found guilty of open container and public disorderly conduct in
!

. magistrate s| court on May 25, 2011. The Defendant requests that the Court take judicial

notice of the Plaintiff’s guﬂty plea to the charge of glvmg false information, which is attached .

hereto as ‘El,xhlblt B,” the Plaintiff’s guilty verdict in a bench trial for open container, which
is attached ihereto as “Exhibit C,” and disorderly conduct, which is attached hereto as
“Exhibit D: The Plaintiff has now sued the Dc?fendants under the theory of strict liability
pursuant to’SC Code Ann. §47-3-110 (“the dog bite statute”) for the Bite occurring at the

time of his airrest.
|

LEGAL STANDARD

E When reviewing a motion to dismiss for failure to state a claim, the court must
base its rulir?lg solely on the allegaﬁons in the pleadings. Capital City Ins. Co. v. BP Staff,
Inc., 382 S. C 92,99, 674 S.E.2d 524, 528 (Ct. App. 2009) (citation omitted). A coutt should
grant a motipn to dismiss under Rule 12(b)(6), SCRCP when reviewing the Complaint in the

light most f}avorable to the plaintiff and construing every doubt in the plaintiff’s favor, the

|
complaint fails to state any valid claim for relief. Id. (citation omitted). If the court

considers any matters outside the pleadings, the motion to dismiss will be treated as a

motion for s;ummary judgment. See Rule 12(b), SCRCP; Shealy v. Doe, 370 S.C. 194, 198,

634 S.E.2d 45, 47 (Ct. App. 2006).

| ARGUMENT

A. | The Defendants are entitled to immunity pursuant to SC Code Ann.

| '§15-78-60(6) because the use of police dogs is a method or means of
providing police protection.

Hampton County Sheriff’s Department has elected to use police dogs to physically

2 | . | 573
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|

E
engage and Eappreh;nd suspects. Using trained police dogs to appréhend fleeing suspects is
method éf }Earoviding police protection. SC Code Ann. §15-78-60(6) provides imfnuﬁity to
go'vernrrientfal agencies for “the method of providing polipe or fire protection.” The
Compliant :stands for the proposition that ény police dog bite, 'regaxdléss of the facts
surroundjng; the bite, subjects the governmental agency to strict liability pursuanf to the dog
bite statute.; The Defendants are entitled to irnrﬁunity because using trained dogs to
apprehend s%uspects'is -a method of providing police protection, gnd allowing a Plaintiff to
recover und;r strict liability, regardless of the facts surrounding the bite, would subje;t the
Defendants :to liability for this method of providing police protection.

Fmdllng that this claim is barred by the tort claims act is consistent with how other

jurisdiction ;has handled such cases. Wyoming held that a case against the police for strict

liability under the “one-bite rule” was barred pursuant to its tort claims act. See Abelseth v.

City of Gﬂiette, 752 P.2d 430 (1988). The Wyoming case provides positive persuasive

authority for dismissing the corripléjnt.

B. . Public policy considerations require that strict liability cannot be
i applied to the facts of this case as a matter of law.
!

Aﬂox;dng the Plaintiff to pursue this claim produces an absurd result not intended by

the legislatu}re, and the court must not interpret even the plain language of a statute to
| .

produce aniabsurd outcome the legislatute could not have intended. Seé CFRE, L.L.C. v.
Greenville (i:ouﬁw Assessor, 395 S.C. 67, 73, 716 S.E.2d 877, 880 (2011). The US Supreme
| . | _

Court held in Graham v. Connor that excessive force claims are governed by the Foutth

Amendmen%c of the U.S. C(_Snstituﬁont South Carolina adopted this in the seminal case of

\ | o "5“’



Hevyward v.!Christmas, holding, “Determining whether the force used to effect a particular
seizure is rez:isonable under the Fourth Amendment requires a careful balancing of the nature

and quality !of the intrusion on the individual's Fourth Amendment interests against the

'countervaﬂir:lg governmental interests at stake.” 357 S.C. 202 (2003). Heyward holds, -

“Because thfe test of reasonableness under the Fourth Amendment is not capable of precise

definition o!r mechanical application, however, its proper application requires careful

attention to lthe facts and circumstances of each particular case, including the severity of the

" crime at issue, whether the suspect poses an immediate threat to the safety of the officers or

others, and whether [the suspect] is resisting arrest or attempting to evade arrest by flight.”

Id. This stzimdard applies to every use of police force and instrumentality used by police,

including deiadly force. See Jonesv. Lott, 387 S.C. 339 (2010). The legislature did not intend

to abrogate this well-settled legal principle by saying that if the police use anything but a dog

to _apprehen;d a fugitive, the conduct must be judged under the Fourth Amendmeng but if

the police u’ée a dog, they are strictly liable. The Legislature could easily hav:e written a law
i

prohibiting tihe use of police dogs, but they did not. To»imply that from the general language

| _
of the dog bite statute yields an absurd result that the legislature did not intend.

In fact, the Legislature amended the dog bite statute in June to specifically exclﬁde

police dogs precisely because it did not intend this result. ‘The amended statute is not

retroactive, but it does provide definitive evidence that the Legislature did not intend to

abrogate the reasonableness standard imposed on law enforcement for all uses of force
t .

| .
under the 14]th Amendment to the Constitution of the United States.

I
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As the Plaintiff Pled gijilty to resisting arrest at the time of the bite, he
cannot recover pursuant to SC Code Ann. §47-3-110 as a matter of law.

Even: if this claim is not barred by the tort claims act immunity, the Plaintiff cannot
recover as a,matter of pursﬁant to SC Code Ann. §47-3-110 (“the ddg bite statgte”) because
he plead guiity to resisting arrest and all of the other charges. The dog bite sta'tute provides
in pertinent Ipfm that the Plaintiff must be “in a public place or lawfully in a private place....”

The language of the s?:atute expressly excludes people who are bitten while unlawfully on
pioperty Wh?en the bite occurs. The Plaintff avers in the Complaint, “while lawfulljr on
Augusta Sta:ge Coach Road, Plaintiff Zavan Dishawn Johnson was pursued, chased off the
roadway, bit%ten and attacked by a canine that was owned by and in the possession, custody,
and control; of the Hampton County Defendants.”® However, the Plaintiff prove this

element of }:ﬁs case as a matter of law. In Zurcher v. Bilton, the South Carolina Supreme

} Court held tbat a guilty plea or an Albford plea collaterally estops the Plaintiff from asserting a

contrary pos;ition in a civll suit. See Zurcher v. Bilton, 379 S.C._ 132, 666 S.E.2d 224 (2008).

| In M, Mt. Zurcher and Mr. Bilton engaged in a physical altercation at Bilton
Fbrd, and t\xizo female efnployegs jumped in to assist Mr. Bilton. The police were called and
each man _to;ld the police the other was the aggressor. Appatently Mr. Bilton was not built
Ford tough, :and Mt. Zurcher was charged with three counts of assault and baﬁ:ery, to which
he pled gu.ll’}ty in an Alford plea. Mzt. Zutcher then sued Mr. Bilton and Bilton Ford for

assault and ibattery, false imprisonment, abuse of process, malicious prosecution, and
' | .

intentional ir:lf]ictioﬁ of emotional distress. Mt. Bilton cross-claimed for assault and battery,
| :



and Mr. Zu:_rcher averred he acted in self-defense. | The Court affirmed the tral court’s _
dismissal ofl Mr. Zurchet’s complaint and grant of partial summary judgment on Bilton’s
cross-claim because Mr. Zurcher was collaterally estopped from taking 2 position contraty to

his position Im the ctiminal matter.
o _ ‘
Here| the atrest warrant for resisting arrest, which is attached hereto as “Exhibit E”

t.

provides fhzfgt the Plaintiff “did knowingly push Deputy Elmquist with open hands and took

| .
a swing while attempting to evade arrest.” The Plaintiff pled guilty. Under Zurcher, the

}

Plaintiff is c;ollatera]ly estopped from asserting that Be Wés lawfully on Augusta Stage Coach

Road at the|time he was bitten, and so his Complaint fails to state a cause of action as a

matter of law.

!
'

D. | The sheriff cannot be liable for this claim as a matter of law because
| suits under the tort claims act must be against the agency, not the
- individual in his official capacity.

TC S;malls should propetly be dismissed from this case because SC Code Ann. §15-

i

78-70(c) proivides in pettinent part, “a person, when bringing an action against a
governmentlal entity under the provisions of this chapter, shall name as a party defendant on
the agency oir political subdivision for which the employee was acting....” Hampton County
Sheriff’s De{aartment‘hés admitted it owned the dog who bit the Plaintiff and't'o the extent
the Plaintiff‘s claim survives, Sherff Smalls should be dismissed from this act'@n pursuant to

the tort clairns act.

E. Hampton County should be dismissed from this suit because it did not -

| own or control the dog at any time.-

6 Amended Complaint, Paragraph 10.

T 57



The iComplaint alleges that Hampton County or the Hampton County Sheriff’s
Department own and controlled the dog at issue at the time of the bite. Haméton'County
Sheriff’s Délf)artmgnt has admitted that it owned.and controlled the dog, and Hampton
County'r has denied these a]iegations. As Hampton County Shedff’s departrnentAwas the

correct owner, Hampton County should be dismissed.

- GRIFFITH, SADLER & SHARP, P.A.

v D)

O. EDWORTH LIIPFERT ITI

! : 600 Monson Street

Post Office Drawer 570

Beaufort, South Carolina 29901-0570
(803) 521-4242

Attorneys fot the Defendants

Beaufort, Soﬁth Carolina

August ;f , 2013
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%for a determinate termof | days/months

J

!

}

May. 13 2013 41200 Hamol. . County Clerk of Court Co Ne 0034 P2

j’éf@@“l//@oo C%(‘ up Yo e

STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
) j
COUNTY OF ) _
71751/470\7%7\ R _ [
STATE ) INDICTMENTICASE#AG U s A BN
)
?ﬂffqm thhém ) awe Mipdio
TAKA: ~ I ‘ //(.0 ) Date of Offense: /(‘3/0}/&‘\301(;(,%
Race: o B Age; - ) S.C. Cade §: g = o
pos: (a|& s5% Z51_€A 07T )  CDRCode# B33 Co
Address: \_ Y1728 (910( Chunguy ke )
City, State, Zip: (vl i K~ ) SENTENCE SHEET
DL# T oD# )

*CDL Yes [] No L] CMV Yes [J No [J Hazmat'Yes [ No {]

In digposition of the 5 d indictment comes now the Defendant who was [] CONVICTED OF or E\ PLEADS

TO! NesiSihy. dereSYT
In vinlation of § Y o-Y—- Ja0 (CM of the §.C. Code of Laws, bearing COR Code # O3,
X NONVIOLENT | [J VIGLENT — [J SERIOUS [] MOSTSERIOUS (1 Mandatory GPS O §fr-2545
(CSC wiminor 1" or Lawd Act)

The chargels: 54 As indlcted,  [J  Lesser Included Offense, Desfandant Waives Presentmenl to Grand Jury. {dat.’s Inltials)
The pleais: [ wilhout Negotiations or Racommendation, Negoﬂated entenice, Recommendation by the Stafe.
ATTEST;

W.____ /7% X, u/rﬂ/ Mﬂ/ﬁ BT o, 01204

Solicltor - SC Bar # Defa fz% N Altorney for Defandant SCBar#
WHEREFORE, the Dafendant is committed to the State DepArtment of Yorrections [ County Detention Center,
@- [0 under the Youthful Offender Act not to exceed years
and/or fo pay a fine of $ : provided thaftpon the service of daysfmonths/years and or payment
of § : plus costs and assassments as applicahle the balance 19 suspanded wiih probation for
monthsfyears and subject to South Caroline Department of Probation, Parole and Pardon Services standerd conditions of probation, which are

Incorpgrated by reference. W"‘P
%ﬁgﬁ(euaaem of [J CONSECUTIVE to sentence on: W(WUL{N{’ “(b ./*Q Ji%) 2

Defendant s to he glven cradit for lime ssrved pursuant to S.C. Code §24-13- 40 10 be calculated and applied by the Slate
N,

Department of Correchons
(] The Defendantis to be placed on Central Registry of Child Abuse and Neglect pursuant to 5.C. Code §1 7-25-135.
-25-20 or 16-25-65 {Criminal

Pursuant fo 18 U.8.C. Saction 922, It Is unlawfu] for a parson convicted of a violation of Section 16
Domestlc Violanca) to ship, transport, possess, or recelve a firearm or aypmunltion.
SPECIAL CONDITIONS:

a RESTITUTION: [:] Deferred [ Def. Walves Hearlng {J Ordered PTUP

days/hours Fubiic Service Employment

Total: § plus 20% fee: ~_ - $

Payment Terms: optamncED (O

7 Setby SCDF’F’PS: Altend Voc. Rehab. Or Job Corp.
!

May serve W/E beginning
Substance Abuse Counseling [

Reciplent:
*Fine: $ Random Drug/Alcohol Testing:  [J
§14-1-206 (Assessments 107.5%) $ Fine may be pd. in squal cansacutive weekly/monthly
§14-1-211 (A)(1)(Conv. Surcharge) $100 $ D000 pmis. of § Bagining
§14-1-211 (A)(2)(DUI Surcharge) $100 3 $ Paid to Public Dafendar Fund
§56-5-2995 (DUI Assessment) $12 $
§56-1-286 (DUI Brealh Test) $25 §
Proviso 47.9 (Fublic DBf/F'rob) $500 $
§14-1.212 (Law Enforce. Funding) $25 $ REL00
§14-1-243 (Drug Court Surcharge) $150 5
§50-21-114 {(BUI Breath Test Fae) $50 $
§56-5-2042()) (Vehiclé Assessment) $40/ea $ O Appeinted PR or appomled other counsel,
Proviso 90,5 {SCCJA Surcharge) $5 $ §47.12 requires $500 be paid fo Clerk
3% to County {if pald m installments) $ g % during grgbation
3

TOTAL ,
m}d )Z 22 ’553 g0 Presiding Jujas X
Glerk of CourtlDeputyClerk Judge Code: ) :
Coutt Reporter: A gl ;
t, .
_m/]/a, oo | Lo

BCCAMR17 (03/2011)




WITNESSES
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DOCKET NO. 2011GS2500172

The State of South Carolina
County of Hampton

No. 0034

1 1EST WABRANT NUMBER

N101110

Date of Arrest: March 3, 2011

o
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ACTION OF GRAND JURY

TEHIVIQIED cgne s

County Clerk of Court
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COURT CF GENERAL SESSIONS

April, Term 2011

THE STATE

VS,

Zavan Johnson

P Ll anhi

-
-

Ham

VERDICT

013 4:12PM

™ Foreperson of Petit Jury
o Date:

= INDICT

h

Indictment for

Resisting / Resisting Arrest; Oppose, resist, or
assaull law enforcement officer serving
process

SC Code: 16-09-0320(A}
CDR Code:0326

Gl



STATE OF SOUTH CAROLINA) ~ INDICTMENT
‘ 2011GS2500172

COUNTY OF HAMPTON - )

At a Court of General Sessjons, convened on Aptil 7, 2011 the Grand Jurors of
Hampton County present upon their oath:

Reslsting / Resisting Arrest; Oppose, resist, or assault law enforcement officer

serving process

That in I%Iampton County, South Caroling, on or about March 2, 2011, the Defendant, Zaven Johnson, lmowingly
and willfl:llly‘ did oppose or tesist, the efforts of Officer Elmgquist, a Jaw enforcement officer of this State, to make
lawful arfest of the Defendant when he knew or reasonably should bave known that Officer Elmquist was & Jaw

enforcemgnt officer, in violation of Section 16-2-320(a), Code of Laws of South Carolina, (1976, as amended)

Against tb:e peace and dignity of the State, and contrary to the statute in such case made and provided.

Eepp=

Isaac M, Stone, ITT
Solicitor, 14® Judicial Cirevit

b2
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‘Public Index Search
}

-@

Hampton County _
: Fourteenth Judicial Circuit

Public Index

Page 1-of 1

Hampton County Home Pa'gI§§Q“gh Carolina_judicial Department Home PageSC.GOV Home Page B
)
[,
Switch View |

| ~ The State of South Carolina VS Zavén Dishawn Johnson

Case Number: 38714FC Court Agency: Varnville Magistrate Court’ Filed Date: 03/04/2011

.|Case Type: iTraffic Case Sub Type: Traffic - Bond ) .
Status: Disposed Assigned Judge: Wiliiams, Carolyn A. Disposition Judge: . Williams, Carolyn A.
Disposition: Pled Guilty B B
Disposition Date: Date Received: Arrest Date: 03/02/2011

Law Enf. Case: .

05/27/2011
- True Bill Date:

No Bill Date:

Prosecutor Case:

Indictment Number:

Waiver Date:

Probation Case:

Case Parties Charges;A Sentencing Associated Cases Actions Financials Bonds

Name | Charge Code - Charge Description Original Charge Code - Original Charge Disposition Date
{(Johnson, Zavan ;1223-Report / Giving false information to law 1223-Report / Giving false information to law 05/27/2011
Dishawn enforcement, fire dept. or rescue dept. enforcement, fire dept. or rescue dept.

€MSWeb 6.1

© 20131 South Carolina Judicial Department « All rights reserved

|

©Y
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Public Index Search T o ) : a "~ Pagelofl

Hampfon County
;  Fourteenth Judicial Circuit
Public Index

Hampton ntv Home P h Carolina Judicial D ment Hom .GOV Home _P: . R - “

‘The State of-South Carolina VS Zavan Dishawn Johnson .
Case Number: 38816FC Court Agency: Varnville Magistrate Court |Filed Date: 03/04/2011
Case Type: [Traffic Case Sub Type: . [Traffic - Bond
|status: Disposed i i Assigned Judge: Williams, Carolyn A. ‘|Disposition Judge: |Williams, Carolyn A.
Disposition: Guilty Bench Trial Credit Time Served .
Disposition Date: {05/27/2011 Date Received: Arrest Date: © ]03/02/2011
Law Enf. Case: | True Bill Date: No Bill Date:
Prosecutor Case: \ Indictment Number: Waiver Date:
Probation Case: !

Case Parties Charges;.Sentencing Associated Cases Actions Financials Bonds

Name Charge Code - Charge Description Original Charge Code - Original Charge Disposition Date
Johnson, Zavan 0660-Alcoho! / Open container of beer or wine in  [0660-Alcohol / Open container of beer or wine in
- : . . 405/27/2011
Dishawn motor vehicle motor vehicle

T

CMSWeb 6.1 !
© 2011 South Carolina Judicial Department « All rights reserved

bk
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Buiblic Index Search

‘ | Hampton County
Fourteenth Judicial Circuit
Public Index

Page1of 1

me Pag h

Hampton H rofin icial D nt Hom .GOV Home P:

""""" Switchview | !

| The State of South Carolina VS Zavan Dishawn Johnson

Case Number: 38815FC ) Court Agency: Varnville Magistrate Court |Filed Date: 03/04/2011
Case Type: |Traffic Case Sub Type: [Traffic - Bond

Status: Disposed lAssigned Judge: Williams, Carolyn A. Disposition Judge: |Williams, Carolyn A.
Disposition: Guilty Bench Trial Credit Time Served ) i )
Disposition Date: |[05/27/2011 Date Received: Arrest Date: - 03/02/2011
Law Enf. Case: | True Bill Date: No Bill Date:
Prosecutor Case: i Indictment Number: Waiver Date:
Probation Case:

Case Parties Charges Sentencing Associated Cases Actions Financials Bonds

Name Charge Code - Charge Description Original Charge Code - Original Charge Disposition Date
f)‘::::\?v'; Zavan 0622-Disorderly / Public disorderly conduct 0622-Disorderly / Public disorderly conduct 05/27/2011

CMSWeb 6.1

@ 2011 South Carolina Judicial Department » All rights reserved

b
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ARREST WARRANT

N-101110

STATE OF SOUTH CAROLINA

. E Oo:_.;v,\\ D Mumicipality of
THE STATE SO~11001583
MJ. against
= Zavan Johnson
S Address: 14125 Old Orangeburg Rd
Garnett; SC 29922-6977
Phone: SSN:
.. Sex: M Race: B Height S 9 welght: 130
Dt State; SC DLé¢: 01526478
: 1/13/1985

Agency ORI #: SC0250000
Preaseculing Agency:  Hampton County Sheriff
Prosecuting Officer:  Jordan Elmquist - 00935
Offense: Resisting / Resisting Arrest, Oppose, resist, or
-~ assault law enforcement officer serving process

STATE OF SOUTH CAROLINA

)
. @ County/ D Maniclpality of 3
)

Personally appsared before me ths affart Jordan Flmquist
being duly swom depeoses and says thal defendant Zavap Johnson
did aithin this county and state an orabout 03/02/2011

State of South Carolina (or ordinance of H County/
in the following particulars:

ORIGINAL
AFFIDAVIT

HAMPTON CcoO. SHEBJIFF OFFICE
DATE LOGGED - J3//5
ERTERED BY $243 :
SHERIFFS UASE #yldate the ciminal laws of (58
UATE FECEIVED

_H_ Municipality of

DESCRIFTION OF OFFENSE Resisting / Resisting Arrest, Oppose, Tesist, or assault law enforcement officer serving process

| futher stale that there s probable  cause to  belleve that the defendart
the crime set forth and that probable causs is based on ths following facts:

That ¢n March Mv 2011 in the county of umwBuSP oae Zavan Johnson did knowingly and willfully oppose and/or resist the lawful
arrest by a lasv enforcernent officer, or the defendant did knowingly push Deputy Elmguist with open hands and tock a swing while
atlempting to evade arrest. This is in viclation of SC Code of Laws.
Pl . HAMPTON CounTy gy
TRANSAS fTTED TO
OFFice

namad  above &d  commit

ERIFFS oFFIcE

E— s
mmﬂﬁha<.mmu Y\
= Oftense Code: 0326 ) i .
o . ... g
<> Code/Ordinance Sec:  [6-09-0320(A) Slgnature of Alliant e “
== This warrant s CERTIFIED — FON SERVICE —m—The STATE OF SOUTH CAROUINA ) 7 SERVED
Ca "’ Murlcipality ot
. (] county [] Municipalty f] Gounty/ [ Municipalty of )| Aflents Address _Hampton County Law Baforcemen
= . The aocusad ) Varaville, SC 25044~
<> s kK be anested and brought  before  me o ba Affiants Telephone :
> dealt with aceording to the law.
= | L.S.}
> (s ARREST WARRANT ek
st Slgnaiure af Judge : : w mun Z
_ . Date: TO ANY LAW ENFORCEMENT OFFICER OF THIS STATE OR MUNICIPALITY OR ANY CONSTABLE OF THIS QO:Z._.D o m w
= it appearing  fram  the above affidavit  ‘that  there are reasonable macE to, ‘mm_mm,.m Wzﬂ"
m RETURN L : = m
= on orabout  3/2/2011 defendant Zavan Johnson g Z Bz
A copy of this amest wamant was delvesed to — . £
cafendant did violate the crfminal laws of the State of South Camlina (or ardinance of = O =
= en ...@\O\S m\;xﬁ.u\r. @ Caunty/ _H_ Munieipality of } as sel fovth below;
&= on == /1 .
o DESCRIFTION OF OFFENSE: Resisting / Resisting Arrest, Oppose, resist, or assault law entorcement officer serving process
—=* o _.\ﬁm.q‘__ﬂm E:J&aﬂ_.oamuﬁ omm_uﬂrw.m wﬁ above affiant having sworn before me, YOU are empawsred and directeq to arrest Lhe sald Q&m:amim:a bring fim or
her before me forthwith to be dealt with aceording o law. A copy of this Amest Warrant shall be dalivared to tha deferdant at the tme of Hs axecutlen, or as
o soan theraaftar mw fs Epgﬂu_m )
S
< RETURN WARRANT TO: osaa Muomwa M oﬂu Ha areme )
o . General Sessions v & _\/ 3 Judge's Address  Post Office Box 1299
— 1. Courthouse Square Blm St LA~ ool sy Vamville, SC 29944-1299
= pire of |y Jufgs Judge's Telephone K
= P Q Box qwn . Carolyrd AJWiLlL ) g p (803)943-7511 S .
.~ % . Hampton, SC 239 Judge Code: 5940 ) Tssuing Coutt:  [R] Megistrate (] Municipat ] cireu
OR* ™ "AL ORIGINAL ORIGINAL TTGINAL - ORIGINAL ORIGINAL IGINAL



