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THE STATE OF SOUTH CAROLINA JUL 25 2012
In the Supreme Court

&:C-Supreme Court’
APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Honorable Carmen T. Mullen, Circuit Court Judge

Case No.: 2010-CP-07-00388

Adrian A. Allen, # 244358, . Petitioner,
V.

State of South Carolina, ..........cccoiiiiiiiii ) Respondent.

NOTICE OF APPEAL

Adrian A. Allen, # 2443358, appeals the Honorable Carmen T. Mullen's July 2, 2012, Amended
Order of Dismissal denying post-conviction relief to the Petitioner. Undersigned counsel received
notice of entry of the order on July 23, 2012. A copy of the Amended Order of Dismissal, which is the
order being appealed, is attached to this notice, as well as a copy of Petitioner's Notice of Motion and
Motion for Reconsideration/Clarification, to Alter or Amend Judgment Pursuant to SCRCP Rule 59(e),
filed with the Court of Common Pleas, Beaufort County, on June 22, 2012.
Respectfully submitted,
P A
DUSTIN LEE, SC Bar No. 77428
Submitted this 23" day of July, 2012 Lee Law Firm, LLC
Hilton Head Island, South Carolina P.O. Box 4771
Hilton Head Island, SC 29938-4771
(843) 474-0614
dustinlee@leelaw.ws

ATTORNEY FOR PETITIONER
ADRIAN A. ALLEN, # 244358
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THE STATE OF SOUTH CAROLINA
In the Supreme Court

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

Honorable Carmen T. Mullen, Circuit Court Judge

Case No.: 2010-CP-07-00388

Adrian A. Allen, # 244358, . Petitioner,
V.

State of South Caroling, .........ccccoiiiiiiiiii Respondent.

CERTIFICATE OF SERVICE

I, Dustin Lee, hereby certify that on this 23 day of July, 2012, I have caused the
foregoing NOTICE OF APPEAL to be served upon Robert D. Corney, Esquire, by United
States mail, postage prepaid, at his address:

Robert D. Corney, Esquire

South Carolina Attorney General's Office
Post Office Box 11549

Columbia, SC 29211

As well as upon the following, by United States Mail, postage prepaid, at:

S.C. Commission on Indigent Defense
Division of Appellate Defense

Post Office Box 11589

Columbia, SC 29211

Adrian A. Allen, #244358
L.C.I. Stono-B-42

Post Office Box 205
Ridgeville, SC 29472
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I further certify that all parties required by Rule to be served have been served this 23" day of

July, 2012.
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DUSTIN LEE, SC Bar No. 77428
Lee Law Firm, LLC

P.O. Box 4771

Hilton Head Island, SC 29938-4771
(843) 474-0614
dustinlee@leelaw.ws

ATTORNEY FOR PETITIONER
ADRIAN A. ALLEN, # 244358
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IN THE COURT OF COMMON PLEAS
FOR THE FOURTEENTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT

Adrian Allen, #244358, 2010-CP-07-00388

€.

Applicant,

vs. ORDER OF DISMISSAL -

B
e I
[T R

T -

State of South Carolina,

01013 ¢-Tnrzing

)
)
)
)
)
) R
) AMENDED LT
)
)
)
)
Respondent. )
)

This matter comes before the Court by way of a Post-Conviction Relief (PCR) application
filed January 28, 2010, and amended March 27, 2012. The Respondent made its Return to the
application on May 24, 2010. An evidentiary hearing into the matter was convened Tuesday, April 3,
2012, at the Beaufort County Courthouse. The Applicant was present at the hearing represented by
counsel, Dustin Lee, Esquire. The Respondent was represented by Robert D. Corney of the South
Carolina Attorney General’s Office.

At ‘the hearing, Applicant’s trial counsel, Gene Hood, Esquire, testified. This Court had
before it a copy of the transcript of the proceedings against Applicant, the records of the Beaufort
County Clerk of Court, and the Applicant’s records from the South Carolina Department of
Corrections.

PROCEDURAL HISTORY

The records before this Court indicate that Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment from the Beaufort County
Clerk of Court. Applicant was true bill indicted at the December 2004 term of the Beaufort County
Grand Jury for Murder and Possession of a Weapon During the Commission of a Violent Crime

(2004-GS-07-01921/1963). He was represented by Gene Hood, Esquire, on the charges. On July 18,
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2005, Applicant proceeded to jury trial before the Honorable Jackson V. Gregory. On July 19, 2005,
Applicant was convicted of the charges as indicted and sentenced to thirty-two (32) years
imprisonment for Murder, to be followed consecutively by five (5) years imprisonment for the
Weapons charge.

Applicant filed a Motion for New Trial for which a hearing was convened before Judge
Gregory on August 12, 2005. The motion was denied. Thereafter, a Notice of Appeal was filed on
Applicant’s behalf and an appeal was perfected. Following the receipt of an Anders brief submitted
by Joseph Savitz, III, of the South Carolina Office of Appellate Defense, the South Carolina Court of
Appeals dismissed the appeal by order dated February 27, 2009. The subsequent Motion for
Rehearing was denied, and the Remittitur was issued March 2, 2009.

In the current application for PCR, Applicant alleged he is being held in custody

unlawfully for the following reasons:

1. Ineffective Assistance of Counsel
a. Failure to Object to Court’s Jury Instruction on Reasonable Doubt Where
“Reasonable Doubt” Was Not Defined;
b. Failure to Object to an Improper Sentence; and
C. Failure to Object to an Erroneous Jury Instruction on the Inference of

Malice from the Use of a Deadly Weapon

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to observe
the witnesses presented at the hearing, closely pass upon their credibility and weigh their testimony
accordingly. Set forth below are the relevant findings of facts and conclusions of law as required
pursuant to S.C. Code Ann. §17-27-80 (1985).

In a post-conviction relief action, the Applicant has the burden of proving the allegations in
the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where
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ineffective assistance of counsel is alleged as a ground for relief, the Applicant must prove that
“counsel's conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).
The proper measure of performance is whether the attorney provided representation within the range
of competence required in criminal cases. Courts presume that counsel rendered adequate assistance
and made all significant decisions in the exercise of reasonable professional judgment. Butler, 286
S.C. 441,334 S.E.2d 813 (1985). The Applicant must overcome this presumption to receive relief.
Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of counsel.
First, the Applicant must prove that counsel's performance was deficient. Under this prong, attorney
performance is measured by its "reasonableness under professional norms."” Cherry, 300S.C.at 117,
385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient performance must have prejudiced
the Applicant such that "there is a reasonable probability that, but for counsel's unprofessional errors,
the result of the proceeding would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at
625.

Failure to Object to Court’s Jury Charge on Reasonable Doubt

Applicant first alleges counsel was ineffective for failing to pose an objection when the trial
court failed to include the definition of “reasonable doubt” in its jury charge.

Gene Hood, Esquire (hereafter “counsel”), the current elected Public Defender for the
Fourteenth Circuit, testified he represented Applicant on the charges as an Assistant Public Defender
for Beaufort County at the time. He stated he had conducted roughly one-hundred murder trials prior

to representing Applicant in 2005, including several trials before Judge Jackson Gregory who
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ultimately presided at Applicant’s trial. Counsel stated that because of his familiarity with Judge
Gregory and his jury instructions, he did not prepare any proposed jury instructions to be considered
by the court. Counsel went on to say, in his experience, Judge Gregory’s jury charges came “right
from the [Bench] Book”, and he even had the opportunity to review the charges to be given with the
judge and opposing counsel in chambers prior to their reading in court. Counsel stated he did not
believe he objected to any portion of the jury charges given at trial, and the record before this Court
reflects the same. Counsel additionally conceded that he did not see any definition of “reasonable
doubt” given in the jury charge nor did he object to the court’s failure to charge such.

Based on the testimony presented and a thorough review of the record, I find Applicant’s
claim to be without merit in this regard as counsel was not deficient in failing to pose such an
objection, nor did Applicant suffer any prejudice as a result of that alleged deficiency. Applicant’s

claim that the jury charge failed to comply with the requirements set forth in State v. Manning, 305

S.C. 413 (1991), and was therefore objectionable is unfounded and unsupported by the case law. In

State v. Johnson, 315 S.C. 485, 445 S.E.2d 637, the Supreme Court of South Carolina commented on

the so-called “Manning charge” saying the reasonable doubt charge set forth in Manning was not
intended to be mandatory and the Court even went on to say “the phrase ‘beyond a reasonable doubt’
without an explanation...is much more favorable to a defendant than when amplified by an

explanation.” Id. at 487, 445 S.E. 2d at 637. The Court in Johnson ultimately held no error existed

where the trial judge failed to give a definition on reasonable doubt. The Supreme Court of the

United States similarly held that a definition of reasonable doubt is not Constitutionally imposed,
opining:

“[S]o long as the court instructs the jury on the necessity that a
defendant’s guilt be proved beyond a reasonable doubt, the Constitution
does not require that any particular form of words be used in advising the
jury of the government’s burden of proof.”
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Victor v. Nebraska, 511 U.S. 1, 5, 114 S.Ct. 1239, 1244 (1994). In reviewing the record, it appears

the State’s burden of proof beyond a reasonable doubt was directly stated by the trial judge numerous
times throughout his instructions to the jury, in addition to both attorneys mentioning that burden in
opening and closing arguments. Accordingly, I find counsel was not deficient in posing an objection
to the charge on reasonable doubt as given.

Further, 1 find no resulting prejudice in this regard as counsel’s objection, if
contemporaneously made, would likely have been overruled based on the standards set forth above.
Finally, even if the trial court sustained the objection and imposed a charge defining reasonable
doubt, this Court cannot find any probability that the outcome of the trial would have been any
different based on the testimony and evidence presented at trial. Therefore, I find counsel was not
ineffective in his representation in this regard.

Failure to Object to Improper Sentence

Applicant’s second contention is counsel was ineffective for failing to object to the sentence
imposed on Applicant by the trial judge as it failed to conform with the statutory sentencing range
under S.C. Code Ann. §16-3-20(A) (2003). Applicant alleges the thirty-two (32) year sentence
imposed for the Murder charge was improper as the statute, at the time, read “a person who is
convicted of...murder must be punished by...imprisonment for life, or by a mandatory minimum
term of imprisonment for thirty years”. Therefore, Applicant argues, the trial court was bound to
either impose a thirty year sentence or life sentence, not a thirty-two year sentence such as the one
given,

Counsel testified he did not object to the sentence imposed on the Murder charge as he
understood the trial court was able to impose a sentence of anywhere from the mandatory minimum

thirty years all the way up to a life without parole sentence, with discretion to impose it anywhere
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between the two. He went on to say that although he did not object to the sentence, he did file a
motion for reconsideration of the sentence in an eittempt to get Applicant’s sentence reduced. He
finished by stating he did not believe the sentence was objectionable, nor that it violated the statutory
sentencing range, but noted his belief that any such allegation should have been raised by Applicant
on direct appeal.

I find neither deficiency on counsel’s part, nor resulting prejudice from that alleged
deficiency in this allegation. First, I find counsel acted reasonably under professional norms in not
objecting to the court’s imposition of the sentence for the murder charge. As noted by counsel at the
PCR hearing, an objection to the sentence on the grounds that thirty years and life are the only two
sentencing options would have opened the door wide open to the imposition a life, a sentence
Applicant was unquestionably hoping to avoid.

Further, counsel’s interpretation of the language of the statute as allowing trial judges
discretion in sentencing between thirty years and life was not unreasonable. The language of the
statute specifically sets forth the minimurm term of imprisonment as “a mandatory minimum term
of...thirty years”. Given the plain language of the statute, a judge is bound by a minimum sentence
that he may not fall below, but is not required to solely impose a thirty year sentence. Had that been
the legislature’s intent, the statute would simply have read “mandatory term of thirty years”, without
the qualifying term “minimum” included. See State v. White, 338 S.C. 56, 58, 525 S.E.2d 261, 263
(Ct. App. 1999) (“We, of course, must take the statute as we find it, giving effect to the legislative
intent as expressed in its language.”™). An interpretation of the statute to the contrary would render the
word “minimum” both unnecessary and meaningless.

This reasonable reading of the statute is evidenced by language set forth in the case law of

our state. Specifically, the South Carolina Supreme Court in past opinions has also interpreted the
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statute as giving trial judge’s the discretion to sentence convicted murderers to terms of
imprisonment at least at the mandatory minimum thirty years up fo a life sentence. See for example

State v. Morgan, 367 S.C. 615, 626 S.E.2d 888 (2006)(Remanding a case to the trial court for

sentencing on a murder conviction where lower court instructed to “decide on a sentence that ranges
from a mandatory minimum imprisonment term of thirty years to life imprisonment”. (emphasis
added). Id. at 619). Therefore, counsel’s interpretation of the statute was not unreasonable, nor was
his failure to object to the sentence imposed.

Based on the above, | find counsel’s performance in this regard was not unreasonable based
on professional norms. Additionally, I find Applicant has failed to carry his burden in proving
resulting prejudice based on counsel’s lack of objection to the sentence. There has been nothing
brought before this Court to prove that, had counsel made such an objection, the trial judge would
have imposed the minimum thirty year sentence rather than the “other option” of a life sentence. In
fact, based on the outcome of Applicant’s post-trial motion for reconsideration the sentence, it seems
the trial judge was not going to allow Applicant to receive the mandatory minimum thirty year term.
Therefore, I find Applicant has failed to prove both deficiency and resulting prejudice. Accordingly,
this allegation is denied and dismissed with prejudice. |

Failure to Object to Improper Malice Instruction

Applicant’s final contention raised at the PCR hearing is that counsel was ineffective for
failing to object to an improper jury charge on the inference of malice to be inferred from the use of a
deadly weapon.

Counsel testified, as stated above, that he was very familiar with Judge Gregory’s typical jury
charges as they came directly out of the Judge’s “Bench Book”, and further stated he reviewed the

proposed charges in chambers prior to them being given to the jury. He also said he did not recall
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making any objections to the jury charges given by the trial judge, which this Court has confirmed in
reading the record. Regarding the specific malice instruction given, counsel noted that malice itselfis
an element of murder to always be charged as part of the crime, but the inference of malice based on

the use of a deadly weapon jury charge set forth in State v. Elmore, 279 S.C. 417, 308 S.E.2d 781

(1983), has since been overturned by the ruling set forth in State v. Belcher, 385 S.C. 597, 685

S.E.2d 802 (2009). Counsel stated he and Applicant had discussed presenting a self-defense theory at
trial, but was unable to uncover and present sufficient facts to support such a defense and, therefore,
was ultimately forced to abandon it. Counsel finished by stating he did not believe there was any
reason to object to the inference of malice jury charge as this case was tried well before the decision
in Belcher and there was no evidence that could be offered by Applicant to mitigate, excuse or justify
the killing.

Based on a thorough review of the record before this Court and the testimony presented, I
find counsel’s performance was not deficient where he failed to pose an objection to the jury
instruction on the permissive inference of malice arising from the use of a deadly weapon. “In
general, the trial court is required to charge only the current and correct law of South Carolina.”

Sheppard v. State, 357 S.C. 646, 665, 594 S.E.2d 462, 472 (2004). “The law to be charged to the jury

must be determined by the evidence presented at trial.” State v. Harris, 382 S.C. 107, 113, 674

S.E.2d 532, 535 (Ct. App. 2009). Further, the substance of the law is what must be instructed to the
jury, not any particular verbiage. See State v. Rabon, 275 S.C. 459, 272 S.E.2d 634 (1980). The
charge given by the trial judge was appropriate and in accordance with the relevant law at the time,
and therefore was not objectionable. In fact, the language used in the charge was taken directly from
the judge’s “Bench Book” which is regularly used in charging juries across the state on the law to be

applied in both civil and criminal cases. Applicant’s contention that the charge given “constituted a
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mandatory presumption” of malice rather than a permissive presumption is without merit as the
language used by the judge clearly conveyed that the jury “may” presume such malice. Therefore, |
find counsel exercised reasonable judgment based on professional norms in not objecting to the
charge as given.

Applicant has also failed to prove how counsel’s failure 10 object to the jury charge given on
the permissive inference of malice resulted in prejudice to his case. Had counsel made such an
objection, the trial court would have overruled the objection and allowed the jury to continue to
operate under the law as charged since it was a complete and accurate statement of the law regarding
the permissive inference at the time. While Belcher set forth a drastic change in precedent in finding
that a jury instruction on the permissive inference of malice from the use of a deadly weapon should
not be given by a trial court where evidence is presented that would reduce, mitigate, excuse or
justify the killing, Belcher was not decided until roughly three and a half years after Applicant’s trial,
and eight months after Applicant’s direct appeal was dismissed.

Of little consequence to this decision is the application of Belcher, which this Court finds
would not have made a difference to the outcome of Applicant’s trial even had it applied. There was
no evidence presented at trial that would reduce, mitigate, excuse, or justify Applicant’s killing of the
victim as required to invoke Belcher. Additionally, the Court in Belcher specifically noted that the
ruling would “not apply to convictions challenged on post-conviction relief”. Belcher at 613, 685
S.E.2d at 811. Therefore, even in taking Applicant’s argument on its face and applying Belcher
(which clearly does not apply), the allegation is without merit.

Failure to Object to Instruction on State’s Burden of Proof

Applicant contends trial counsel was ineffective in failing to object when the trial judge presented
the jury with an instruction on reasonable doubt that did not set forth the State’s burden to prove

“each and every element of the offense” beyond a reasonable doubt. This Court finds counsel was
Page 9 of 14
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not ineffective in this regard.

Counsel testified he did not object to any portion of the jury instruction in this regard and this
Court’s review of the record reflects the same. From a review of the record, it is clear that counsel
was not deficient in posing no objection to the jury instructions as given on the State’s burden of
proof. In the opening remarks and charges to the jury, the trial judge plainly stated “[t]he State...has
the burden of proving each of the essential elements of the indictment beyond a reasonable doubt.”
(Trial Tr.p. 24, 1. 6 — 8). From there, the Court went on to note the State’s burden of proof five more
times in its closing jury instructions, specifically noting “[t]he State must prove beyond a reasonable
doubt that the defendant killed another person with malice aforethought” to find Applicant guilty of
murder, and instructing the jury they “must determine whether the State has proven beyond a
reasonable doubt that the [Applicant] was in possession of a firearm or visibly displayed what
appeared to be a firearm during the commission of the crime of murder.” (Trial Tr. p. 151, 11. 8 - 10;
p. 153,11. 10 - 14).

Under In Re Winship, 397 U.S. 358, 90 S.Ct. 1068 (1970), the State must supply proof beyond a
reasonable doubt of each element necessary to constitute the crime with which the accused is
charged. “Jury instructions should be considered as a whole, and if as a whole they are free from
error, any isolated portions which may be misleading do not constitute reversible error.” State v.
Smith, 315 S.C. 547, 554, 446 S.E.2d 411, 415 (1994). Further, “[t]he substance of the law is what
must be instructed to the jury, not any particular verbiage.” State v. Rabon, 275 S.C. 459,272 S.E.2d
634 (1980). While counsel could have posed an objection to the Court’s failure to present a direct
quote from In Re Winship in its charge, he was not objectively unreasonable in withholding an
objection as the instruction given, as a whole, sufficiently charged the jury with the State’s burden of

proving each essential element of the crimes. Therefore, I find no deficiency in this regard.
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Further, I find no resulting prejudice from the alleged deficiency as there is no reasonable
likelihood that the jury applied the law charged in any way that lessened the State’s burden of proof.
“The standard for review of an ambiguous jury instruction is whether there is a reasonable likelihood
that the jury applied the challenged instruction in a way that violates the Constitution.” State v.

Aleksey, 343 S.C. 20,27, 538 S.E.2d 248, 251 (2000) (citing Estelle v. McGuire, 502 U.S. 62, 112

S.Ct. 475 (1991); Bovde v. California, 494 U.S. 370, 110 S.Ct. 1190 (1990).). The jury was charged

from the outset that the State had to prove every essential element of the crimes beyond a reasonable
doubt. The state’s burden of proof was thereafter mentioned by the State in its closing argument and
five more times by the trial judge during the jury charge. (Trial Tr. p. 144, 1. 18 —=22; p. 148, 11. 16 -
17,11.24 -25; p. 150,11. 14 =17, p. 151, 11. 8 = 10; p. 153, 1. 10— 11). When taken as a whole, this
Court cannot find any reasonable likelihood that the jury misapplied the law in any way to lessen the
State’s burden of proving each and every essential element of the crimes charged beyond a
reasonable doubt.
Failure to Object to Absence of Charge on Criminal Intent

Applicant also alleges counsel was ineffective for failing to pose an objection on the trial
judge’s failure to charge the jury on the requirement of criminal intent. In reviewing the record and
testimony before this Court, it is clear counsel did not pose any such an objection on the record.
However, this Court finds counsel was not ineffective in this regard.

While a separate instruction was not given solely on criminal intent, the jury charges as a
whole sufficiently conveyed the requirement of criminal intent and, therefore, counsel was not
deﬁéient in not posing an objection to the jury charge, nor did Applicant suffer resulting prejudice as
the intent element was sufficiently covered. In the trial judge’s charge on murder, he stated:

“One of the indictments in this case charges the defendant with murder.
The State must prove beyond a reasonable doubt that the defendant killed
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another person with malice aforethought. Malice is hatred, ill will or
hostility toward another person. It is the intentional doing of a wrongful
act without just cause or excuse, and with an intent to inflict an injury or
under circumstances that the law will infer an evil intent.... Therefore,
there must be a combination of the previous evil intent and the act.”

(Tmal Tr. p. 151, II. 7 = 21). Murder is }deﬁned as the “killing of any person with malice
aforethought, either express or implied.” S.C. Code Ann. § 16-3-10 (2003). Accordingly, the statute
sets forth that the required intent to be proven by the State is either express or implied malice
aforethought. “’Malice aforethought’ is defined as ‘the requisite mental state for common-law
murder’ and it utilizes four possible mental states to encompass both specific and general intent to
commit the crime.” State v. Kinard, 373 S.C. 500, 503, 646 S.E.2d 168, 169 (Ct. App. 2007) (citing

Black’s Law Dictionary 969 (7th ed. 1999).). The Kinard Court went on to specifically note that “the

definition of malice aforethought encompasses general intent to kill” and “malice aforethought
undoubtedly has been established as the intent required in murder cases”. Kinard at 505, 646 S.E.2d
at 170. Therefore, the absence of an independent instruction on general criminal intent was not
necessary in this case and counsel was not objectively unreasonable for failing to request such.
Further, the trial court went on to instruct the jury on the precise meaning of “malice aforethought”,
thereby satisfying the requirement of charging on criminal intent and precluding Applicant from
proving resulting prejudice in this regard. Therefore, this allegation is without merit.

Based on all of the reasoning set forth above, I find no resulting prejudice stemming from
counsel’s failure to object to the jury charge given. Having found neither deficiency nor resulting
prejudice in this regard, this allegation must also be denied and dismissed.

As discussed above, the Applicant has failed to carry his burden in this action. Therefore,

this Court finds that the application must be denied and dismissed in its entirety.
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CONCLUSION
Based on the foregoing, this Court finds and concludes that the Applicant has not established
any constitutional violations or deprivations that would require this court to grant his application.
Therefore, this application for post conviction relief must be denied and dismissed with prejudice.
Except as discussed above, this Court finds that the Applicant failed to raise all additional

allegations raised in his application at the hearing and has, thereby, waived them. A waiver is a

voluntary and intentional abandonment or relinquishment of a known right. Janasik v. Fairway Oaks

Villas Horizontal Property Regime, 307 S.C. 339,415 S.E.2d 384 (1992). A waiver may be express

orimplied. "Animplied waiver results from acts and conduct of the party against whom the doctrine
is invoked from which an intentional relinquishment of a right is reasonaBly inferable." Lyles v.
BMlL Inc., 292 S.C. 153, 158-59, 355 S.E.2d 282 (Ct. App. 1987). The Applicant's failure to address
these issue at the hearing indicates a voluntary and intentional relinquishment of his right to do so.
Therefore, any and all remaining allegations are denied and dismissed.

This Court advises Applicant that he must file and serve a notice of appeal within thirty (30)
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate

appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an

Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.

Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR counsel
must serve and file a Notice of Appeal on the Applicant’s behalf. Your attention is directed to South

Carolina Appellate Court Rule 243 for appropriate procedures for appeal.
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IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and
2. The Applicant must be remanded to the custody of the Respondent

IT IS SO ORDERED this Q,/I day of % 2012,

CARMEN T. MULLEN

M/ Presiding Judge
| , South Carolina Fourteenth Judicial Circuit
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S
The Honorable Carmen T. Mullen &
100 Ribaut Road
Beaufort, SC 29901
RE:

Adrian Allen.# 244358 v. State of South Carolina
2010-CP-07 -00388

Dear Judge Mullen:

Enclosed please find a proposed Amended Order of Dismissal in the above-referenced case
for your approval and signature. If this Order meets with your approval, please sign and forward it

to the Beaufort County Clerk of Court for filing. Thank you for your time and consideration in this
matter.

Sincerely,

W G

Robert D. Comey
Assistant Attorney General
RDC/arh
Enclosure(s)

cc: Dustin Lee, Esquire
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FOURTEENTH JUDICIAL CIRCUIT
COUNTY OF BEAUFORT )
poonm oo pu 2 ) CASENO. 2010 -CP-07-00388
)
Adrian Allen, #244358 LT RN TR MOTION AND ORDER INFORMATION
BILUST T DPlAndEE S FORM AND COVERSHEET
Vs, CLomiwf Loiing )
)
State of South Carolina ) @ @ PY
Defendant. )
Plaintiff’s Attorney: Defendant’s Attorney:
Dustin Lee, Bar No. 77428 Robert D. Corney, Bar No.
Address: Address:
P.O. Box 4771, Hilton Head Island, SC 29938-4771 P.O. Box 11549, Columbia, SC 29211-1549
Phone: (843) 474-0614Fax (888) 474-0614 Phone: (803) 734-5178 Fax(803) 734-4113
E-mail: dustinlee@leelaw.wsOther: E-mail: Other:

XIMOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and I1I)
LJFORM MOTION, NO HEARING REQUESTED (complete SECTIONS I1 and 111)
UPROPOSED ORDER/CONSENT ORDER (complete SECTIONS 11 and IIT)

SECTION T: Hearing Information
Nature of Motion: For Reconsideration/Clarification, to Alter or Amend Judement Pursuant to SCRCP 59(e)
Estimated Time Needed: 15 minutes Court Reporter Needed: XIYES/AJNO

SECTION II: Motion/Order Type
XIWritten motion attached
LForm Motion/Order
I hereby move for relief or action by the court as set forth in the attached proposed order.
T -
e June 20,2012
Signature of Attorney for X Plaintiff /] Defendant Date submitted

SECTION IHI: Motion Fee
{J PAID - AMOUNT: §
EXEMPT: Li Rule to Show Cause in Child or Spousal Support
(check reason) [J Domestic Abuse or Abuse and Neglect
Indigent Status [ State Agency v. Indigent Party
[J Sexually Violent Predator Act U Post-Conviction Relief
UJ Motion for Stay in Bankruptcy
[J Motion for Publication ~ [J Motion for Execution (Rule 69, SCRCP)
U Proposed order submitted at request of the court; or,
reduced to writing from motion made in open court per judge’s instructions
Name of Court Reporter:
U Other:

{ O Motion Fee to be paid upon filing of the attached JUDGE CODE

JUDGE’S SECTION

order.

UJ Other: Date:
CLERK'S VERIFICATION

Collected by: Date Filed:

) MOTION FEE COLLECTED: § _
U CONTESTED - AMOUNT DUE: §

SCCA 233 (11/2003)




STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT IN THE COURT OF COMMON PLEAS
’ FOURTEENTH JUDICIAL CIRCUIT
ADRIAN A. ALLEN, L

Plaintiff/Applicant, Case No: 2010-CP-07-00388

VSs. NOTICE OF MOTION AND MOTION'O

FOR RECONSIDERATION/ 7=
CLARIFICATION, TO ALTER " r+ .
OR AMEND JUDGMENT PURS‘ZUA‘NT“
TO SCRCP RULE 59(e)

STATE OF SOUTH CAROLINA,

Defendant/Respondent.

e S e S N N e e N e N N S e’

TO: THE HONORABLE CARMEN T. MULLEN, PRESIDING CIRCUIT COURT
JUDGE, AND ROBERT D. CORNEY, ATTORNEY FOR DEFENDANT/RESPONDENT:
YOU WILL PLEASE TAKE NOTICE that the Plaintiff, Adrian A. Allen, by and through

his undersigned counsel, will move on the day of ,2012,

at .m. before the Honorable Carmen T. Mullen, presiding Circuit Court

Judge of the Fourteenth Judicial Circuit, 100 Ribaut Road, Beaufort, South Carolina 29902,
pursuant to Rules of Civil Procedure Rule 59(e) for an Order Altering or Amending Judgment
stemming from the Court's Order of Dismissal filed May 31, 2012 (hereinafter “Order™). A copy
of said Order of Dismissal is attached hereto and incorporated herein as “Exhibit A.”

Plaintiff's counsel was first provided written notice of entry of the order on Wednesday,
June 13,2012, when he received same via U.S. Mail to his post office box of record.

The grounds for this Motion are that the trial Judge failed to make a ruling as to two (2)
of the five (5) grounds that Plaintiff raised seeking relief at his hearing on Tuesday, April 3
2012. The Order addresses and rules upon only three (3) of Mr. Allen's grounds raised at the

hearing.




The first ground Mr. Allen sought relief on that was not ruled upon by the trial Judge was
a briefed issue set forth as “Mr. Allen's Fourth Argument — Beyond a Reasonable Doubt,” by ari‘d
through his counsel!, which was submitted to the Court on April 3, 2012. A copy of Mr. Allen's
submitted brief entitled “Memorandum in Support of Plaintiff's Grounds™ 1s attached hereto as
“Exhibit B.” This issue was also raised via Mr. Allen's counsel's questions to Gene Hood,
Esquire, and reference at the hearing. Mr. Allen's “fourth argument” is and was that his counsel
was ineffective for failing to object when the Judge presented the Jury with an instruction as to
reasonable doubt that did not set forth that each and every element of the offense must be proven
beyond a reasonable doubt. It is Mr. Allen's contention that /n Re Winship, U.S. Supreme Court
(1970), and its progeny have clearly established that in order for a criminal defendant to be found
guilty, he must be found guilty of each and every element of the charged offense(s) beyond a
reasonable doubt. As the Jury must follow the Judge's instructions on the law, a jury without this
instruction may improperly find a defendant guilty at a level/burden lower than that reqﬁired.
Mr. Allen contends that the jury may not have analyzed each element of each offense to the
necessary standard of beyond a reasonable doubt due to the lack of an instruction. The record
speaks for itself, in that Mr. Hood as trial counsel failed to object to this omission. Mr. Allen
contends that a jury without a proper instruction as o such an essential part of the criminal
burden is likely to find a criminal defendant guilty at a lower standard, which is fundamentally
prejudicial. Mr. Allen requested a new trial based on this defect and its prejudicial impact upon.
him.

The second issue raised by Mr. Allen at his hearing that was not ruled upon relates to the

element of “criminal intent” present in criminal offenses. Mr. Allen submitted a Notice and




Motien te Amend Post Conviction Application to this Court file-stamped June 23, 2011, initially
putting the Defendant on notice of same. a copy of which is atitached hereto as “Exhibit C.”
Though this particular issue was not briefed by Mr. Allen's counsel, Mr. Allen's counsel informed
the Court on April 3, 2012, on the record that one additional issue not briefed would be
presented, and further raised this issue via questioning directed to Gene Hood, Esquire. Mr.
Allen's argument was and still is that his trial counsel, Mr. Hood, was deficient/ineffective when
he did not object when the trial Judge failed to instruct the jury that a criminal charge is made up
of an act plus the necessary element of “criminal intent.” Mr. Allen contends that the record is
clear that the element of “criminal intent” was never presented to the Jury nor was it defined.
The record speaks for itself, in that Mr. Hood as trial counse! failed to object to this omission.
Mr. Allen contends that a jury without a proper instruction as to such an essential element of the
criminal charge is more likely to find a criminal defendant guilty without each and every element
proven beyond a reasonable doubt, which is fundamentally prejudicial. Mr. Allen requested a
new trial based on this defect and its prejudicial impact upon him.

Therefore, in the interests of clarification, fairness, and judicial economy, the Plaintiff
would request that the Honorable Carmen T. Mullen grant Plaintiff's Motion to Alter or Amend
Judgment pursuant to South Carolina Rule of Civil Procedure 59(e).

This motion is made pursuant to the statutory and common laws of the State of South
Carolina, the South Carolina Rules of Civil Procedure. and the pleadings heretofore filed on the

date herein and hereon.

(%]




Submitted this 20" day of June, 2012

Hilton Head Island, South Carolina

Respectfully submitted,

DUSTIN LEE, SC Bar No. 77428
Lee Law Firm, LLC

PO. Box 4771

Hilton Head Island, SC 29938-4771
(843) 474-0614
dustinlee@leelaw.ws

ATTORNEY FOR PLAINTIFF
ADRIAN A ALLEN
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=
State of South Carolina, e

Respondent.

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
- COUNTY OF BEAUFORT } FORTHE FOURTEENTH JUDICIE@!L CIR@UIT
) _)37 . :-;
Adrian Allen, #244358, ) 2010-CP-07-00388 =51 X%
o
) A<
Applicant, ) 9“ -0
) (")' _‘i '.~‘-~. 3
vs. ) ORDER OF DISMISSAI%; CoQ
)
)
)
)
)

This matter comes before the Court by way of a Post-Conviction Relief (PCR) application
filed January 28, 2010, and amended March 27, 2012. The Respondent made its Return to the
application on May 24, 2010. An evidentiary hearing into the matter was convened Tuesday, April 3,
2012, at the Beaufort County Courthouse. The Applicant was present at the hearing represented by
counsel, bustin Lee, Esquire. The Respondent was represented by Robert D. Corney of the South
Carolina Attorney General’s Qffice.

At the hearing, Applicant’s trial gounsel, Gene Hood, Esquire, testified. This Court had
before it a copy of the transcript of the proceedings against Applicant, the records of the Beaufort
County Clerk of Court, and the Applicant’s records from the South Carolina Department of
Corrections.

PROCEDURAL HISTORY

The records before this Court indicate that Applicant is presently confined in the South
Carolina Department of Corrections pursuant to orders of commitment from the Beaufort County
Clerk of Court. Applicant was true bill indicted at the December 2004 term of the Beaufort County
Grand Jury for Murder and Possession of a Weapon During the Commission of a Violent Crime
(2004-GS-07-01921/1963). He was represented by Gene Hood, Esquire, on the charges. On July 18,

2005, Applicant proceeded to jury trial before the Honorable Jackson V. Gregory. On July 19,2005,
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Applicant was convicted of the charges as indicted and sentenced to thirty-two (32) years
imprisonment for Murder, to be followed consecutively by five (5) years imprisonment for the
Weapons charge.

Applicant filed a Motion for New Trial for which a hearing was convened before Judge

Gregory on August 12, 2005. The motion was denied. Thereafter, a Notice of Appeal was filed on

Applicant’s behalfand an appeal was perfected. Following the receipt of an Anders brief submitted
by Joseph Savitz, l1], of the South Carolina Office of Appellate Defense, the South Carolina Court of
Appeals dismiAssed the appeal by order dated February 27, 2009. The subsequent Motion for
Rehearing was denied, and the Remittitur was 1ssued March 2, 2009.

In the current application for PCR, Applicant alleged he is being held in custody

unlawfully for the following reasons:

1. Ineffective Assistance of Counsel
a. Failure to Object to Court’s Jury Instruction on Reasonable Doubt Where
“Reasonable Doubt™ Was Not Defined;
b. Failure to Object to an Improper Sentence; and
c. Failure to Object to an Erroneous Jury Instruction on the Inference of

Malice from the Use of a Deadly Weapon

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post-conviction relief hearing. This Court has further had the opportunity to
observe the witnesses presented at the hearing, closely pass upon their credibility and weigh their
testimony accordingly. Set forth below are the relevant findings of facts and conclusions of law as
required pursuant to S.C. Code Ann. §17-27-80 (1985).

In a post-conviction relief action, the Applicant has the burden of proving the allegations in
the application. Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where

ineffective assistance of counsel is alleged as a ground for relief, the Applicant must prove that
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"counsel's conduct so undermined the proper functioning of the adversarial process that the trial
cannot be relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813 (1985).
The proper measure of performance is whether the attorney provided representation within the range
of competence required in criminal cases. Courts presume that counsel rendered adequate assistance
and made all significant decisions in the exercise of reasonable professional judgment. Butler, 286
S.C.441,334 S.E.2d 813 (1985). The Applicant must overcome this presumption to receive relief.
Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

Courts use a two-pronged test in evaluating allegations of ineffective assistance of counsel.
First, the Applicant must prove that counsel's performance was deficient. Under this prong, attorney
performance is measured by its "reasonableness under professional norms." Cherry, 300S.C. at 117,
385 S.E.2d at 625 (citing Strickland). Second, counsel's deficient performance must have prejudiced
the Applicant such that "there is a reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding would have been different." Cherry, 300 S.C. at 117-18, 386
S.E.2d at 625.

Failure 1o Object to Court’s Jury Charge on Reasonable Doubt

Applicant first alleges counsel was ineffective for failing to pose an objection when the trial
court failed to include the definition of “reasonable doubt™ in its jury charge.

Gene Hood, Esquire (hereafter “counsel”), the current elected Public Defender for the
Fourteenth Circuit, testified he represented Applicant on the charges as an Assistant Public Defender
for Beaufort County at the time. He stated he had conducted roughly one-hundred murder trials prior
to representing Applicant in 2005, including several trials before Judge Jackson Gregory who
ultimately presided at Applicant’s trial. Counsel stated that because of his famiharity with Judge

Gregory and his jury instructions, he did not prepare any proposed jury instructions to be considered
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by the court. Counsel went on to say, in his experience, Judge Gregory’s jury charges came “right
from the [Bench] Book™, and he even had the opportunity to review the charges to be given with the
judge and opposing counsel in chambers prior to their reading in court. Counsel stated he did not
believe he objected to any portion of the jury charges given at trial, and the record before this Court
reflects the same. Counsel additionally conceded that he did not see any definition of “reasonable
doubt” given in the jury charge nor did he object to the court’s failure to charge such.

Based on the testimony presented and a thorough review of the record, [ find Applicant’s
claim to be without merit in this regard as counsel was not deficient in failing to pose such an
objection, nor did Applicant suffer any prejudice as a result of that alleged deficiency. Applicant’s

claim that the jury charge failed to comply with the requirements set forth in State v. Manning, 305

S.C.413(1991), and was therefore objectionable is unfounded and unsupported by the case law. In

State v. Johnson, 315 S.C. 485,445 S.E.2d 637, the Supreme Court of South Carolina commented on

the so-called “Manning charge” saying the reasonable doubt charge set forth in Manning was not
intended to be mandatory and the Court even went on to say “the phrase ‘beyond a reasonable doubt’
without an explanation...is much more favorable to a defendant than when amplified by an
explanation.” Id. at 487,445 S.E. 2d at 637. The Court in Johnson ultimately held no error existed
where the trial judge failed to give a definition on reasonable doubt. The Supreme Court of the
United States similarly held that a definition of reasonable doubt is not Constitutionally imposed,
opining:

“[S]o long as the court instructs the jury on the necessity that a defendant’s guilt be

proved beyond a reasonable doubt, the Constitution does not require that any particular

form of words be used in advising the jury of the government’s burden of proof.”

Victor v. Nebraska, 511 U.S. 1,5, 114 S.Ct. 1239, 1244 (1994). In reviewing the record, it appears

the State’s burden of proof beyond a reasonable doubt was directly stated by the trial judge

numerous times throughout his instructions to the jury, in addition to both attorneys mentioning that
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burden in opening and closing arguments. Accordingly, I find counsel was not deficient in posing an
objection to the charge on reasonable doubt as given.

Further, T find no resulting prejudice in this regard as counsel’s objection, if
contemporaneously made, would likely have been overruled based on the standards set forth above.
Finally, even if the trial court sustained the objection and imposed a charge defining reasonable
doubt, this Court cannot find any probability that the outcome of the trial would have been any
different based on the testimony and evidence presented at trial. Therefore, I find counsel was not
ineffective in his representation in this regard.

Failure to Object to Improper Sentence

Applicant’s second contention is counsel was ineffective for failing to object to the sentence
imposed on Applicant by the trial judge as it failed to conform with the statutory sentencing range
under S.C. Code Ann. §16-3-20(A) (2003). Applicant alleges the thirty-two (32) year sentence
imposed for the Murder charge was improper as the statute, at the time, read “a person who is
convicted of...murder must be punished by...imprisonment for life, or by a mandatory minimum
term of imprisonment for thirty years™. Therefore, Applicant argues, the trial court was bound to
either impose a thirty year sentence or life sentence, not a thirty-two year sentence such as the one
given.

Counsel testified he did not object to the sentence imposed on the Murder charge as he
understood the trial court was able to impose a sentence of anywhere from the mandatory minimum
thirty years all the way up to a life without parole sentence, with discretion to impose it anywhere
between the two. He went on to say that although he did not object to the sentence, he did file a
motion for reconsideration of the sentence in an attempt to get Applicant’s sentence reduced. He
finished by stating he did not believe the sentence was objectionable, nor that it violated the

statutory sentencing range, but noted his belief that any such allegation should have been raised by
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Applicant on direct appeal.

I find neither deficiency on counsel’s part, nor resulting prejudice from that alleged
deficiency in this allegation. First, I find counsel acted reasonably under professional norms in not
objecting to the court’s imposition of the sentence for the murder charge. As noted by counsel at the
PCR hearing, an objection to the sentence on the grounds that thirty years and life are the only two
sentencing options would have opened the door wide open to the imposition a life, a sentence
Applicant was unquestionably hoping to avoid.

Further, counsel’s interpretation of the language of the statute as allowing trial judges
discretion in sentencing between thirty years and life was not unreasonable. The language of the
statute specifically sets forth the minimum term of imprisonment as “‘a mandatory minimum term
of...thirty years”. Given the plain language of the statute, a judge is bound by a minimum sentence
that he may .not fall below, but is not required to solely impose a thirty year sentence. Had that been
the legislature’s intent, the statute would simply have ree;d “mandatory term of thirty years”, without
the qualifying term “minimum’” included. See State v. White, 338 S.C. 56, 58, 525 S.E.2d 261, 263
(Ct. App. 1999) (“We, of course, must take the statute as we find it, giving effect to the legislative
intent as expressed in its language.”). An interpretation of the statute to the contrary would render
the word “minimum” both unnecessary and meaningless.

This reasonable reading of the statute is evidenced by language set forth in the case law of
our state. Specifically, the South Carolina Supreme Court in past opinions has also interpreted the
statute as giving trial judge’s the discretion to sentence convicted murderers to terms of
imprisonment ai least at the mandatory minimum thirty years up to a life sentence. See for example

State v. Morgan, 367 S.C. 615, 626 S.E.2d 888 (2006)(Remanding a case to the trial court for

sentencing on a murder conviction where lower court instructed to “decide on a sentence that ranges

from a mandatory minimum imprisonment term of thirty years to life imprisonment”. (emphasis
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added). Id. at 619). Therefore, counsel’s interpretation of the statute was not unreasonable, nor was
his failure to object to the sentence imposed.

Based on the above, I find counsel’s performance in this regard was not unreasonable based
on professional norms. Additionally, I find Applicant has failed to carry his burden in proving
resulting prejudice based on counsel’s lack of objection to the sentence. There has been nothing
brought before this Court to prove that, had counsel made such an objection, the trial judge would
have imposed the minimum thirty year sentence rather than the “other option™ of a life sentence. In
fact, based on the outcome of Applicant’s post-trial motion for reconsidera.tion the sentence, it seems
the trial judge was not going to allow Applicant to receive the mandatory minimum thirty year term.
Therefore, I find Applicant has failed to prove both deficiency and resulting prejudice. Accordingly,
this allegation is denied and dismissed with prejudice.

Failure to Object to Improper Malice Instruction

Applicant’s final contention raised at the PCR hearing is that counsel was ineffective for
failing to object to an improper jury charge on the inference of malice to be inferred from the use of
a deadly weapon.

Counsel testified, as stated above, that he was very familiar with Judge Gregory’s typical
jury charges as they came directly out of the Judge’s “Bench Book™, and further stated he reviewed
the propos.ed charges in chambers prior to them being given to the jury. He also said he did not recall
making any objections to the jury charges given by the trial judge, which this Court has confirmed in
reading the record. Regarding the specific malice instruction given, counsel noted that malice itself
is an element of murder to always be charged as part of the crime, but the inference of malice based

on the use of a deadly weapon jury charge set forth in State v. Elmore, 279 S.C. 417, 308 S.E.2d 781

(1983), has since been overturned by the ruling set forth in State v. Belcher, 385 S.C. 597, 685

S.E.2d 802 (2009). Counsel stated he and Applicant had discussed presenting a self-defense theory
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at trial, but was unable o uncover and present sufficient facts to support such a defense and,
therefore, was ultimately forced to abandon it. Counsel finished by stating he did not believe there
was any reason to object to the inference of malice jury charge as this case was tried well before the
decision in Belcher and there was no evidence that could be offered by Applicant to mitigate, excuse
or justify the killing.

Based on a thorough review of the record before this Court and the testimony presented, [
find counsel’s performance was not deficient where he failed to pose an objection to the jury
instruction on the permissive inference of malice arising from the use of a deadly weapon. “In
general, the trial court is required to charge only the current and correct law of South Carolina.”

Sheppard v. State, 357 S.C. 646, 665, 594 S.E.2d 462, 472 (2004). “The law to be charged to the

jury must be determined by the evidence presented at trial.”” State v. Harris, 382 S.C. 107, 113,674

S.E.2d 532, 535 (Ct. App. 2009). Further, the substance of the law is what must be instructed to the
jury, not any particular verbiage. See State v. Rabon, 275 S.C. 459, 272 S.E.2d 634 (1980). The
charge given by the trial judge was appropriate and in accordance with the relevant law at the time,
and therefore was not objectionable. In fact, the language used in the charge was taken directly from
the judge’s “Bench Book™ which is regularly used in charging juries across the state on the law to be
applied in both civil and criminal cases. Applicant’s contention that the charge given “constituted a
ma~ndatory presumption” of malice rather than a permissive presumption is without merit as the
language used by the judge clearly conveyed that the jury “may” presume such malice. Therefore, |
find counsel exercised reasonable judgment based on professional norms in not objecting to the
charge as given.

Applicant has also failed to prove how counsel’s failure to object to the jury charge givenon
the permissive inference of malice resulted in prejudice to his case. Had counsel made such an

objection, the trial court would have overruled the objection and allowed the jury to continue to
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operate under the law as charged since it was a complete and accurate statement of the law regarding
the permissive inference at the time. While Belcher set forth a drastic change in precedent in finding
that a jury instruction on the permissive inference of malice from the use of a deadly weapon should
not be given by a trial court where evidence is presented that would reduce, mitigate, excuse or
justify the killing, Belcher was not decided until roughly three and a half years after Applicant’s
trial, and eight months after Applicant’s direct appeal was dismissed.

Of little consequence to this decision is the application of Belcher, which this Court finds
would not have made a difference to the outcome of Applicant’s trial even had it applied. There was
no evidence presented at trial that would reduce, mitigate, excuse, or justify Applicant’s killing of

the victim as required to invoke Belcher. Additionally, the Court in Belcher specifically noted that

the ruling would “not apply to convictions challenged on post-conviction retief”. Belcher at 613, 685
S.E.2d at 811. Therefore, even in taking Applicant’s argument on its face and applying Belcher
(which clearly does not apply), the allegation is without merit.

Based on all of the reasoning set forth above, I find no resulting prejudice stemming from
counsel’s failure to object to the jury charge given. Having found neither deficiency nor resulting
prejudice in this regard, this allegation must also be denied and dismissed.

As discussed above, the Applicant has failed to carry his burden in this action. Therefore,
this Court finds that the application must be denied and dismissed in its entirety.

CONCLUSION

Based on the foregoing, this Court finds and concludes that the Applicant has not established
any constitutional violations or deprivations that would require this court to grant his application.
Therefore, this application for post conviction relief must be denied and dismissed with prejudice.

Except as discussed above, this Court finds that the Applicant failed to raise all additional

allegations raised in his application at the hearing and has, thereby, waived them. A waiver is a
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voluntary and intentional abandonment or relinquishment of a known right. Janasik v. Fairway Oaks

Villas Horizontal Property Regime, 307 S.C. 339, 415 S.E.2d 384 (1992). A waiver may be express

orimplied. "An implied waiver resulis from acts and conduct of the party against whom the doctrine

is invoked from which an intentional relinquishment of a right is reasonably inferable." Lyles v.

BML, Inc., 292 S.C. 153, 158-59,355 S .E.2d 282 (Ct. App. 1987). The Applicant's failure to address
these issue at the hearing indicates a voluntary and intentional relinquishment of his right to do so.
Therefore, any and all remaining allegations are denied and dismissed.

This Court advises Applicant that he must file and serve a notice of appeal within thirty (30)
days from the receipt by counsel of written notice of entry of judgment to secure the appropriate
appellate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453 (1991), an
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.
Rule 71.1(g), SCRCP, provides that if the applicant wishes to seek appellate review, PCR counsel
must serve and file a Notice of Appeal on the Applicant’s behalf. Your attention is directed to South
Carolina Appellate Court Rule 243 for appropriate précedures for appeal.

IT IS THEREFORE ORDERED:

1. That the Application for Post-Conviction Relief must be denied and
dismissed with prejudice; and
2. The Applicant must be remanded to the custody of the Respondent
. 0~ ( 1
IT IS SO ORDERED this ¢ day of ,p_.L‘ e~ ,2012.

CARMENT. MULLEN

/\} o Presiding Judge
i , South Carolina Fourteenth Judicial Circuit

1
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT INTHE COURT OF COMMON PLEAS

FOURTEENTH JUDICIAL CIRCUIT
ADRIAN A. ALLEN,

Plaintiff, Case No: 2010-CP-07-00388

VS,
MEMORANDUM IN SUPPORT
OF PLAINTIFF'S GROUNDS

| COPY

COMES NOW the Plaintiff. Adrian A. Allen, by and through his undersigned counsel.
and submits this Memorandum in Support of his grounds for Post Conviction Relief.

STATE OF SOUTH CAROLINA,

- Defendant.

GENERALLY APPLICABLE LAW

A defendant has the right to the effective assistance of counsel under the Sixth Amendment.
USCA Const. Amend. 6; Von Dohlen v. Siate, 602 S.E.2d 738 (S.C. 2004), rehg. denied, (Oct.
6. 2004). The proper measure of counsel's performance is whether he has provided
representation within the range of competence required of attorneys in criminal cases.

A claim of ineffective assistance of counsel may be raised in a post-conviction relief (PCR)
action because, if the applicant proves his case. his conviction or sentence will be overturned.
U.S. Const. Amend. 6, S.C. Code 4nn. Section 17-27-20(a) (1976): Al-Shabuzz v. State. 338 S.C.
354,527 S.E.2d 742 (2000).

In deciding the issue of prejudice in post-conviction relief actions, the South Carolina Supreme
Court noted that before a constitutional deprivation will be declared harmless, the court must .
find it harmless beyond a reasonable doubt, that is, that the error did not contribute to the verdict.
Plyler v. State, 309 S.C. 408, 424 S E.2d 477 (1992). This means that the court must find the
error unimportant in relation to everyvthing else the jury considered on the issue in question, as
revealed by the record. /d.

ALLEN'S FIRST ARGUMENT - REASONABLE DOUBT CHARGE:

Mr. Allen's first argument is that his counsel failed to object to the trial Judge's failure to give a
“Manning” charge defining reasonable doubt. which gets it name from State v. Manning, 305
S.C. 413 (1991). The Manning charge 1s perhaps best set forth as:




“What is a reasonable doubt in the law? A reasonable doubt is the kind of doubt that would
cause a reasonable person to hesitate 10 act.” Ralph King Anderson, Jr., South Carolina Request
to Charge ~ Criminal, 2007, Section -5 Reasonable Doubt.

1t is Mr. Allen's contention that without defining the term reasonable doubt, the jury was riot
properly informed as to how to apply the Judge's instructions. Because trial counsel failed to
object to the lack of a Manning charge, the jury proceeded unaware as to how to properly apply
an otherwise likely unfamiliar term of art utilized primarily by criminal law practitioners, and not
laypeople. But for a proper instruction. Mr. Allen contends, there is a reasonable probability that
the jury may have in fact hesitated, and found him not guilty of murder. Mr. Allen believes that
this raises a “reasonable probability” sufficient to undermine confidence in the outcome. Just as
“reasonable probability” has been defined by the appellate courts for use by the lower courts, it is
Mr. Allen's contention that those not familiar with legal terminology should have these words
defined such that one without a formal legal education may properly apply the standard, thereby
guaranteeing a fair trial and verdict.

MR.ALLEN'S SECOND ARGUMENT - IMPROPER SENTENCE

Mr. Allen's second argument is that the trial Judge exceeded his statutory authority and power
when he sentenced Mr. Allen to thirty-two (32) vears for the crime of murder, when S.C. Code
Ann. Section 16-3-20(A) set forth at the time that if the Judge did not punish him by death or life
imprisonment, that Mr. Allen must be punished “*by a mandatory minimum term of imprisonment
for thirty years.” Trial counsel failed to object to this sentence. which has clearly prejudiced Mr.
Allen to the extent of two (2) vears of incarceration.

Black's Law Dictionary defines a “mandatory sentence” as “A sentence set by law with no
discretion for the judge to individualize punishment.” Black's Law Dictionary, Third Pocket
Edition under “Sentence” heading at 645, Bryan A. Garner. Editor in Chief (2006). “Minimum
sentence” is thereafter defined as “The leasi amount of time that a defendant must serve in prison
before becoming eligible for parole.” /d.

Section 16-3-20(A) further sets forth in relevant part, “No person sentenced to a mandatory
minimum term of imprisonment for thirty years pursuant to this section is...” There is no doubt
that a criminal statute for the crime of murder setting forth potential punishments is penal in
nature. The South Carolina Supreme Court has already set forth that the words in a statute are
important, as there is a difference in regards to parole eligibility when a statute sets forth a
“mandatory minimum term of 25 years.” versus a “mandatory term of 25 years.” Kerr v State,
345 S.C. 183, 547 S.E.2d 494 (2001). When a statute is penal in nature, it must be construed
strictly against the state and in favor of the defendant.” /d.

The Judge did not punish Mr. Allen by death or by life imprisonment. As such, it had one choice
left, which was a “mandatory minimum term of imprisonment for thirty years.” The statute later
references this exact sentence time/lengih in the same part (A). [f the legislature desired to allow
a range of sentences, it could have easily added in the language “at least” betore thirty years.

[\




Instead, a plain reading, or one utilizing Black's law dictionary and referencing Kerr, in which a -
twenty-five year sentence was indeed given for a mandatory twenty-five offense by/per the
statute, it is Mr. Allen's contention thai the legislature meant to remove discretion from. a

sentencing trial judge by ensuring that one convicted of murder be sentenced to thirty (30) years
exactly if not sentenced to death or lifc imprisonment.

In State v. De La Cruz, 302 S.C. 13 (1990), the South Carolina Supreme Court noted that, “The
Congressional trend towards less discretion and more determinate sentencing was designed, as
explained by the United States Supreme Court in Mistretia [v. United States] to alleviate the
twin problems of: (1) the great variation among sentences imposed by different judges upon
similarly situated offenders; and (2) the uncertainty as 1o the time the offender would spend in_
prison. Mistreita, 488 U.S. at ----, 109 S.Ct. at 651, 102 L.Ed.2d at 727 (1989).

When the terms of a statute are clear and unambiguous, the court must apply them according to
their literal meaning, without resort to subtle or forced construction to limit or expand the
statute's operation. See Kerr v. State.

Mr. Allen contends that if his other grounds for a new trial are denied, that he is still entitled to
be re-sentenced to a term of thirty (30) vears, as the trial Judge exceeded his statutory poweér
when he sentenced Mr. Allen to thirty-iwo (32) vears. and his trial counsel was ineffective
prejudicially when he failed to object to same.

MR. ALLEN'S THIRD ARGUMENT - IMPROPER MALICE INSTRUCTION

Mr. Allen's third argument is that his trial counsel failed to object to the trial Judge's improper
malice element jury charge. To be clear, Mr. Allen contends that the trial judge's instruction on
the presumption of malice from the use of a deadly weapon constituted a mandatory presumption
or inference rather than a permissive inference, and it did not properly instruct the jury as to its
ability to accept or reject same. This is clearly against the South Carolina Supreme Court's
directive from State v. Elmore, 279 S.C. 417, where the Court set forth:

We suggest the following charge:

The law says if one intentionally kills another with a deadly weapon, the implication of
malice may arise. If facts are proved beyond a reasonable doubt, sufficient to raise an
inference of malice to your satisfaction, this inference would be simply an evidentiary
fact to be taken into consideration by you, the jury. along with other evidence in the case,
and you may give it such weight as vou determine it should receive.

The Court concluded by immediately thereafter siating, “We caution the bench, that hereafter
only slight deviations from this charge will be tolerated.” (Emphasis Added). Mr. Allen's trial
occurred over a decade after the South Carolina Supreme Court issued this ruling, which is
reflected verbatim in a portion of Judge Ralph King Anderson. Jr's Sowth Carolina Requests to
Charge — Criminal. 2007, Section !1-18. Implied Malice — Use of Deadly Weapon — Permissive

o




Inference. As of 2007 it seems that the law had not changed to warrant a modification or
alteration in a widely used jury charge text in South Carolina. 1t is Mr. Allen's contention that his
trial counsel was ineffective for failing 10 object 1o this charge, that prejudice is established by
prior case law among other factors, and that he should therefore be entitled to a new trial.

MR. ALLEN'S FOURTH ARGUMENT - BEYOND A REASONABLE DOUBT

[t is Mr. Allen's fourth argument that his counsel was ineffective for failing to object when the
Judge presented the Jury with an instruction as to reasonable doubt that did not set forth that each
and every element of the offense must be proven beyond a reasonable doubt. It is Mr. Allen's
contention that /n Re Winship, U.S. Supreme Court (1970) , and its progeny have clearly
established that in order for a criminal defendant to be found guilty, he must be found guilty of
each and every element of the charged offense(s) beyond a reasonable doubt. As the Jury must
follow the Judge's instructions on the law, a jury without this instruction may improperly find a
defendant guilty at a level/burden lower than that required. Combined with an allegedly
improper malice inference that may have improperly shifted the burden upon Mr. Allen, Mr.
Allen contends that the jury may not have analyzed each element of each offense to the
necessary standard of beyond a reasonable doubt due 10 the lack of an instruction. The record
speaks for itself, in that Mr. Hood as trial counsel failed to object to this omission. Mr. Allen
contends that a jury without a proper instruction as to such an essential part of the criminal
burden is likely to find a criminal defendant guilty at a lower standard, which is fundamentally
prejudicial.

"The 'requirement that harmlessness of federal constitutional error be clear beyond a reasonable

doubt embodies [a] standard requiring reversal if there is a reasonable possibility that the

evidence complained of might have contributed to the conviction.' " Arnold v. State, 309 S.C.

157, ----, 420 S.E.2d 834, 838 (1992) (quoting Yates v. Evaii, 500 U.S. 391, ----, 111 S.Ct. 1884,
1893, 114 L.Ed.2d 432, 448-49 (1991)).

Mr. Allen has requested a new trial based on this defect and its prejudicial impact upon him.

WHEREFORE, the Plaintiff's Adrian A. Allen respectfully prays for relief as set forth in
his original and Amended Petitions, as supported by this Memorandum and the law set forth.
herein.

T
DUSTIN LEE, SC Bar No. 77428
Submitted this 4™ day of April, 2012 Lee Law Firm, LLC
Beaufort, South Carolina P.O. Box 4771

Hilton Head Island, SC 29938-4771
(843) 474-0614
dustinlee@leelaw.ws
ATTORNEY FOR PLAINTIFF
ADRIAN A ALLEN
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STATE OF SOUTH CAROLINA

J IN THE COURT Or <CuntiVN PLLEAS
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,\/j(._A(}; 3
N e . O:E{f“ ——
STATE OF SOUTH CAROLIWA. ) S<Z -
A
RESPONDENT J o
J
Comes now Adrian A. Allen, §244358, naow wmoves Chis codct
through his undersigyned attorney to amend nis Post Cuaviction
Application pursuant to rule 15(a) of Soutn Carolinae sules of
Civil Procedure and 5.C. Code ann. §$17-27-YU, which state all
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STATE OF SOUTH CARULINA I e coudry

COUNTY OF BEAUFORT

ADRIAN A. ALLEN §24435d . C/a Nu, 2010-Cr~-vu7-3008
}
Applicant, j
) PROPUSE AMENDMENT 10 2035T
VS,
) CONVICTIUN APPLICATIUN

STATE OF SOUTH CAROLINA

RESPONDEWT.

1. The applicdant contends nat coulsel was inefifeuilve GUCliy

the. jury chargye to the jury, 10 &3 Mdch a3, counsel ILwll o

Object to the unconstitutional jury cnarye pneceuse CLne Judaye

falled to instruct the jury on the element of Criminal Inteat ia

violation of the Due Process Clause o©of the l4otn Amenvwment oOf

tne United States Constitution,

2. The applicant contenas that counsel was lneifevilve Qullay

the jury charge to the ,ury, 1n 4% Musit &s, <outlsel fall to

object to the unconstitutional jury chargye, DeCausze Lne Judye

failed to chargye the jury on the element of Reasonable Doupt 1n

oL tne Jnlted SDtales

violation of the ldtn Amendment

Consctigucion.
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defined by our code sections, he must Dbe impriscned for an
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STATE OF SOUTH CAROLINA )
) )
COUNTY OF BEAUFORT ) IN THE COURT OF COMMON:PLEAS
) FOURTEENTH JUDICIAL EREUIP?
ADRIAN A. ALLEN, ) oy 2
) o
Plaintiff, ) Case No: 2010-CP-07-00388
)
Vs. )
) CERTIFICATE OF SERVICE
STATE OF SOUTH CAROLINA, )
)
Defendant. ) @@ PY :
)

I, Dustin Lee, hereby certify that on this 20th day of June, 2012, I have caused the
foregoing NOTICE OF MOTION AND MOTION FOR RECONSIDERATION/
CLARIFICATION, TO ALTER OR AMEND JUDGMENT PURSUANT TO SCRCP
RULE 359(e) to be served upon Robert D. Corney, Esquire, by United States mail, first-class
postage prepaid, at his address:

Robert D. Corney, Esquire

South Carolina Attorney General's Office
Post Office Box 11549

Columbia, SC 29211

As well-as upon The Honorable Carmen T. Mullen, by United States Mail, first-class postage
prepaid, at her address:

The Honorable Carmen T. Mullen
P.O. Drawer 1128
Beaufort, SC 29901

T

DUSTIN LEE, SC Bar No. 77428
Lee Law Firm, LLC

P.O. Box 4771

Hilton Head Island, SC 29938-4771
(843) 474-0614
dustinlee@leelaw.ws

ATTORNEY FOR PLAINTIFF
ADRIAN A. ALLEN
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