L) ORIGINAL

STATE-OF SOUTH CAROLINA

IN THE COURT OF APPEALS
SEP 11 206

Appeal from Georgetown County
» o o SC Court of Appeals
Michael J. Baxley, Circuit Court Judge

. THE STATE,
RESPONDENT,
V.
ERNEST SMALLS,

-APPELLANT

APPELLATE CASE NO. 2014-000572

‘ PETITION FOR ORDER
TO RECONSTRUCT THE RECORD OF
APPELLANT’S CRIMINAL TRIAL

" Pursuant to Rule 240 of the South Carolina Appellate Court Rules, the undersigned

. counsel "requests an order requiring the parties to reconstruct the record of the trial of Appellant -

. Ernest Smalls, Jr. on November 18, 2004 before the Honorable J. Michael Baxley.

STATEMENT OF THE CASE -

On November 10, 2004, the Georgetown County Grand Jury indicted Appellant for
posséssion of crack cocaine with intent to distribute within close proximity to a school or park;
trafficking crack cocaine mbre‘ than 28 grams but less than 100 grams; possession of marijuana with

“intent to distribute; and possession of marijuana with intent to distribute in close proximity to a

| ~ school or park. Exhibit A. " On November 17, 2004, Appellant was tried-in-absence before The -



ﬁ(tnértlbié J ‘Mi“ch;aiel i]éaﬁtley. As to ttle éhattgé of trafftckiné ;rack c‘;ttcaine >m“ot-e than 28 grams but
less than 100 grams, Appellant was found guilty of the lesser-included offense of possession with
intent to distribute crack cocaine. He was found guilty of tﬁe remaining original charges, and Judge
: Baxley entered sealed sentences. Exhibit B.
. On February 24, 2014, Appellant appeared at a sentencing hearing before The Honorable
: : ;Milcha’el G. Nettles. M "Gregory McCollum repfesented Appellant and Alicia A Richardson
represented the State. Exhibit C p. 1.. The coutt unsealed a sentence of thirteen years for thé
p 'A trafficking chérge and ten years’ concurrent for egch of the remaining three chafges. Exhibit C, p.
4 line 20—p. 5, line 13,
N On February 28, 2014, Appell;clnt again appeared befdre Judge Nettles for motions regarding
" the sentences. | Exhibit C, p. 6, line 25—p. 7, line 6. The court deciined to altet Appellant’s
 sentences. Exhibit C, p. 17, line 15—p. 18, line 12. | |
* In representing Appellant for the current appeal, the ﬁndersigned qounsel has discovered
that a transcript from Appellant’s original trial cannot be produced. Exhibit D; Exhibit E.

DISCUSSION

This Court should order a hearing to reconstruct the record of Appellant’s‘ criminal trial

- because an examination of the record is necessary to review Appellant’s conviction. When a -

' trial transcript has been lost or destroyed, the Court may remand to have the record

‘reconstructed. See Whitehead v. State, 352 S.C. 215, 574 S.E.2d 200 (2002); China v. Parrott,

251 S.C. 329,162 S.E.2d 276 (1968); see also Deaton v. Leath, 279 S.C. 82; 302 S.E.2d 335

- (1983) (granting the appellant’s motion to set aside convictions and remand for a new trial where

-~ the court reporter’s equipment malfunctioned and there was no transcript of the trial court

- proceedings in the case from which to base an appeal).



WHEREFORE, Appellant requests an order for the reconstruction of the record from
Appellant’s criminal trial in order to perfect Appellant’s direct appeal in the case. In addition,
Appellant requests that the time periods for filing Appellant’s initial brief and designationiof

matter be held in abeyance pending this Court’s decision on this petition.

Respectfully submitted,

Benjamin fphn Trlpp
Appellate Defender

September 11, 2014



EXHIBIT A



o __pockerwo, - 04GS221016 e
a WITNESSES: - The State of South Carolina, ~ -

BW 15Swed \-15- 04

SHERIFF’S OFFICE : . County of Georgetown
ARREST WARRANT NUMBER: 20108 - TWA
H-695465 o COURT OF GENERAL SESSIONS
0108  44-53-0445(B)(2) | - NOVEMBER TERM 2004
L ,
THE STATE
DOL  6-16-04 .
. - V8.
SID:  SC01278052 - o
‘ ~ ERNEST SMALLS, JR.
ACTION OF GRAND JURY 71 Julian Rutledge Road
‘ x . Pawleys Island, SC 29585
e iy DOB: 5-3-82
Lito-0 ¢ - | SS#: 60109.2693
Dl 1B D | J. GREGORY HEMBREE, SOLICITOR
Forenyleof Grond firy , ~ INDICTMENT FOR
' ‘ . POSSESSION WITH INTENT
VERDICT -+ TO DISTRIBUTE CRACK
COCAINE IN CLOSE
PROXIMITY TO SCHOOL
| OR PARK :
Foreman of Petit Jury



" STATE OF SOUTH CAROLINA ) INDICTMENT FOR:
)
COUNTY OF GEORGETOWN ) POSSESSION WITH INTENT TO DISTRIBUTE

CRACK COCAINE IN CLOSE PROXIMITY TO
SCHOOL OR PARK

At the Court of General Sessions, Convened on November 10, 2004, the Grand Jurors of
Georgetown County present upon their oath:

That Erest Smalls, Jr. did in Georgetown Cdunty on or about June 16, 2004,‘ unlai,wfully
possess with intent to distribute a quantity of Crack Cocaine, a controlled substance under provisions
of §44-53;110, et. seq., S. C. Code of Laws, 1976, as amended; while in, on, or within a o;ne-half

mile radius of the grounds of a public playground or park, to wit: Parkersville Park, in violaltion of

§44-53-0445(B)(2), South Carolina Code of Laws 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and
" provided. : : Tl :




" winessess . The State of South Carolina,
SHERIFF'S OFFICE ~ County of Georgetown
ARREST WARRANT NUMBER: 20108 = TWA
' H-695466 ~ COURT OF GENERAL SESSIONS
0349 4453375(02)(Q) NOVEMBER TERM 2004
 M/L#: .
. THE STATE
DOL  6-16-04
. VS.
SID:  SC01278052 |
' ~ ERNEST SMALLS, JR.
ACTION OF GRAND JURY | | s M?m Is{uﬂedge g;a‘?{
* : Pawleys Island, SC 29585
M N M . - DOB: 5'3'82
= rey o SS#: 601-09-2693
2 Tl B e
Foremaf of Grand Jury B ~_J. GREGORY HEMBREE, SOLICITOR
~~ INDICTMENT FOR
VERDICT - TRAFFICKING CRACK
COCAINE - MORE THAN 28
GRAMS, LESS THAN 100
GRAMS

Foreman of Petit Jury Duw 1Sswed U-1S-of

. pockeFno. _ 04GS221017°. -



- STATE OF SOUTH CAROLINA ) INDICTMENT FOR:
' )

. COUNTY OF GEORGETOWN ) TRAFFICKING CRACK COCAINE

MORE THAN 28 GRAMS, LESS THAN 100 GRAMS

At the Court of General Sessions, Convened on November 10, 2004, the Grand Jurors of

S MGeorgetown County present upon their oath:

That Ernest Smalls, Jr. did in Georgetown County on or about June 16, 2004, know!ingly;,

sell, deliver, pﬁrchase, or bring into this State; or did aid, abet, attempt or conspire to sell, deliver,

- purchase or brmg mto thls State or was in actual or constructive possession or attempted to become

actual or constructive possess1on ofa quantlty of Crack Cocaine in an amount of more than
|

, twenty-elght grams but less than one-hundred grams, same being a controlled substance under

o provnsmns of §44-53-110 et. seq., S. C. Code of Laws, 1976, as amended, such possess1op. not

o _havmg been authonzed and in v101auon of §44-53 375(c)(2), South Carolina Code of Laws 1976 as

B amended, for the crime of trafﬁckmg

Against the peace and dignity of the State, and contrary to the statute in such case made and
prov1c1ed ,

7SOLICITOR



' DOCKETNO.

WITNESSES:
SHERIFF'S OFFICE

' ARREST WARRANT NUMBER:
H-695467

0188  44-53-370(b)(2)

_IL#:

DOL  6-16-04

SID:  SC01278052

04 GS22 1018~
The State of Soeuth Carolina,

County of Georgetown

20108 ‘ TWA
COURT OF GENERAL SESSIONS

NOVEMBER TERM 2004

ACTION OF GRAND JURY

[l =2 O <D/

P ih 1D D

Foremayof Grand Jury

VERDICT

Foreman of Petit Jury

THE STATE

VS.

ERNEST SMALLS, JR.
71 Julian Rutledge Road
Pawleys Island, SC 29585

‘ DOB: 5-3-82
SS#: 601-09-2693

J. GREGORY HEMBREE, SOLICITOR
INDICTMENT FOR

POSSESSION OF
MARIJUANA WITH INTENT
~ TO DISTRIBUTE

Buw ssued li-15-o4



| amended.

' STATE OF SOUTH CAROLINA ) | INDICTMENT FOR:
Lo : )
' COUNTY OF GEORGETOWN )  POSSESSION OF MARUUANA WITH ]NTENT

TO DISTRIBUTE

At the Court of General Sessions, Convened on November 10, 2004, the Grand Jurors of

 Georgetown County present upon their oath:

That Ernest Smalls, Jr. did in Georgetown County on or June 16, 2004, possess with intent
to distribute, dispense or deliver a quantity of Marijuana, a con&olled substance all within the
meaning of §44-53-110, et. seq., S. C. Code of Laws (1976), as amended, such possession not having

been authorized by law, in violation of §44-53-370(b)(2), South Carolina Code of T.aws 19;76, as

Against the peace and dignity of the State, and contrary to the statute in such case malde and
-provided.

OLICITOR |



"WITNESSES:

. pockermo’ ©_04GS221019°
- The State of South Carolina, o

County of Georgetown’

L. ENSE

3

ey
oL

Foreman of Petit Jury

Bw (ssuwed =150y

SHERIFF’S OFFICE
ARREST WARRANT NUMBER: 20108 | - TWA
H-695468 | L - COURTOF GENERAL SESSIONS
0107  44-53-0445(B)(1) NOVEMBER TERM 2004 A

. e

/L#: | - S I
. THE STATE | e &
DOL  6-16-04 , o

A ‘ ' vs. ?f&“f :
SID:  SC01278052 - | = Z

, ERNEST SMALLS, JR.

ACTION OF GRAND JURY 71 Julian Rutledge Road
. ﬁ,{ Q‘) ' Pawleys Island, SC 29585
AL g | MILC DOB: 5-3-82
)70 Ol SS#: 601-09-2693
G s P B - _J. GREGORY HEMBREE, SOLICITOR
Foreman of Grand dury ENDI CTWNT F OR
POSSESSION WITH INTENT
VERDICT - TODISTRIBUTE
- MARIJUANA IN CLOSE
PROXIMITY TO SCHOOL
' OR PARK

SCOFFICEOF

APPELLAT



STATE OF SOUTH CAROLINA ) INDICTMENT FOR:

)
COUNTY OF GEORGETOWN ) POSSESSION WITH INTENT TO DISTRIBUTE
MARIJUANA IN CLOSE PROXIMITY TO :

SCHOOL OR PARK |

At the Court of General Sessions, Convened on November 10, 2004, the Grand Jurors of

" Georgetown County present upon their oath:
: i

That Ernest Smalls, Jr. did in Georgetown County on or June 16, 2004, unlawfully|possess
with intent to distribute a quantity of Marijuana, a controlled substance under provisions of|§44-53-

110, et. seq., S, C. Code of Lawé, 1976, as amended, within a one-half mile radius of the grounds of

a public or private school, college or university, a public playground or park, or a public vocational

~ or trade échool or technical education center, to wit: Parkersville Park, in violation off §44-53-

'_ ~ 0445(B)(1), South Carolina Code of Laws 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such case made and
provided.

SOLICITOR
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~ o

IN THE COURT OF GENERAL SESSIONS

S ) o
. COUNTY OF Geo (%fhgh[ ‘ ; o | INDgTMENTICASE#Q‘b |
" STATE __ VS. ) -GS- 3.
e Smadl- y Tr. . ;

ATWE: H oS T
Date of Offense: OL {IL]OV ~

) S.C.Code§: -5 \\*‘r-& Ubl)('é:\
. ) CDR Code #: Q_7_1\ O 1rs
 Address: N oRd. [ GASE RESTORED |
. City, State, Zip T sland bc,facrb?b SENTENGE t
DL# \ O PLEA TRIAL
“in e D endan who was CON ICTED OF or LEADS
o . mgne m&rtfoee X0 6Qhod/%f“?

. TO:

- In violation of §11 jthe\S)C. Code of Laws, beanng CDR Code # / /
CONON-VIOLENT ~ [] VIOLENT SERIOUS O mosT SERIOUS O 17-25-45 ;

,The charge is: &/ Indicted, [J Lesser Included Offense, [ ] Defendant Walves Presentment to Grand Jury.
The plea is: (] Wtheut Negotjationg or Recommendation, [ ] Negotiated Sentence, [] Recommendation by the State. i .
| |

Defendant ' Attorney for Defendant

Soli tor

, WHEREFORE the Defendant is committed to the X[State Department of Corrections, DCounty Detention Center,
- for a determinate term of __[ © days/menths @ or [J under the Youthful Offender Act not to exceed years
@or to pay afine of § _I_o_'_mL, provided thatXipon the service of days/months/years and/or payment
“of$__ ; plus costs and assessments as apphcable the balance i is suspended with probation for
monthslyears and subject to ) South Carolina Department of Probation, Parolé and Pardon Services standard conditions of probation.

- which are incorporated by reference.
CONCURRENT -or [] CONSEGUTIVE to sentence on;__ 0 ¥ —({~22 — (o] - !
The Defendant is to be given credit for time served pursuant to S. C Code §24-13-40 to be calculated and applzed by the State

. Department of Correctlons

SPECIAL CONDITIONS
D RESTITUTION D Heard, [] Waived [] Ordered "PTUP :
- Total: § plus 20%fee: . $ days/hours Public Service Employment |
- Payment Terms: - Obtain GED ,
, D set by SCDPPPS Attend Voc. Rehab. or Job Corp.
N May serve W/E beginning
Recipient. Substance Abuse Counseling

*Fine: . _éﬁg‘&._@ Random Drug/Alcohol Testing :
§14-1-206 (Assessments 107.5%) ' __sm‘gﬂ_ag Fine may be pd. in equal, consecutive weekly
‘§14-1-211(A)(1) (Conv. Surcharge) $100 _$Silom .00 pmts. of $ 100 00 beginning \vw.

§14-1-211(A)(2) (DUI Surcharge) $100 $ paid to Public Defelider Fund

§56-5-2995 (DU Assessment) $12 § Other:
§ 35.13 (Public Def/Prob) $500 ~$

§73.3, 1B TP (Law Enforce. Funding) $25 $75.000 ;
§33.7, 1B TP (Drug Court Surcharge) $100 _$1e0.00 _ )

-§50-21-114(BUI Breath Test Fee) $50 §
9 L1 Appointed PD or appeinted other counsel, §35. 13 TP

§656-5-2942(J) (Vehicle Assessment) $40/ea
Requires $500 be paid to Clerk during probatlon

3% to C unty (if pald in instaliments)
%
PRESIDING JUDGE
Judge Code: 0 /!l ¢ T, =

Sentence Date: Y ANTYNY
. [ 4 [

-
P~

' White~Cletk  Green— Corrections Canary - Probation Pink — Defendant . SCCA/217 (7/2003)
e 1 |



% 3

STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS
B . ) ,
.COUNTY OF 60)’ A’ ) INDICTMENT/CASE#: \___}
STATE _ ) QON __ -Gs- - O
_ Ernetk le 3¢, ) AwE b (ngqs*\\eC% ‘
AKA: ) DateofOffense: (o~ )lo-DO\p N
Race: :l?_ Sex: £ Y Age: 2 2 ) S.C.Code§: GYMN-53-3T7S ( ‘
DOB: S-3~¥ 2~ SS# _(nD - ) CDR Code #: O 181 Ll
Address: | S ltan LwHedce p\d ~ CASE RESTORED :
City, State, Zip _X - B 2a CBY SENTENGE
DL¥ SID# ) OPLEA ITRIAL
e Indi smon of the said indictment comes ngw the Qefegdant who was NVlCTE OF ox[] D
T0: i % Tl ES Z é -Eb%‘nse)
in vio_lahon of e S.C. Code of Laws, bearing CDR Code # Ay \’2 ‘
) NON-VIOLENT ] VIOLENT [J seRIOUS’ O mosT SERIOUS E] 17-25-45_

The charge is: EIAs Indicted, esser Included Offense, [_] Defendant Waives Presentment to Grand Jury.
The plea is: O Wlthout Negojatigns or Recommendation, [ Negotiated Sentence, [] Recommendation by the State.

"ATTEST;

, Solicitor Defendant Attomey for Defendant

\dState Department of Corrections, [ JCounty Detention Center,
5 }r L1 under the Youthful Offender Act not to exceed years

porf the service of ____ days/months/years and/or payment

WHEREFORE, the Defendant is committed to the
for a determinate term of __ {3  days/monthg
@ndor to pay 2 fine of $30 g ; provided tha
of § ; plus costs and assessments as appllcable the balance is suspended with probation for :

mo nd subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of probation,

e incorporated by reference.
ONCURRENT or [] CONSECUTIVE to sentence on:
The Defendant is to be given credit for time served pursuant to S.C. Cade §24-1 3-40 to be calculated and applied by the State

De, artment of Corrections.

3

. SPECIAL CONDITIONS: ‘
o L'_'l RESTITUTION D Heard, [] Waived, D Ordered PTUP ‘
- Totak _$ plus 20% fee: $ - days/hours Public Service Employment
. Payment Terms: Obtain GED S
B EI set by SCOPPPS ‘ Attend Voc. Rehab. or Job Corp.
_ May serve W/E beginning
Recipient: Substance Abuse Counseling j
*Fine: , $E .00 Random Drug/Alcohol Testing |
§14-1-206 (Assessments 107.5%) =2, 150,00 Fine may be pd. in equal, consecutive weekly/monthly
© §14-1-211(A)(1) (Conv. Surcharge) $100 pmts. of $ beginning
§14-1-211(A)(2) (DUI Surcharge) $100 _$ $ paid to Public Defender Fund
" §56-5-2995 (DUI Assessment) $12 % Other:
§ 35.13 (Public Def/Prob) $500 $ =

§73.3, 1B TP (Law Enforce. Funding) $25 $9E . 0O
§33.7, 1B TP (Drug Court Surcharge) $100 '
§50-21-114(BUI Breath Test Fee) $50 _$ :
§56-5-2842(J) (Vehicle Assessment)  $40/fea _$ [ Appointed PD or appointed other counsel, §35.13 TP

3% to County (if paid in instaliments) T_‘_l,\_\ﬂwr Requires $500 be paid to Clerk during probatlon
PRESIDING JUDGE lial,..\ pa
Judge Code: A 24/
Sentence Date: I 1y :

White - Cletk  -Green— Corrections Canary - Probation Pink — Defendant . - SCCA/217 (7/2003)




N~ e

STATE OF SOUTH CAROLINA
COUNTY OF CT@D rc.e)b wN

' STATE
ér‘ggﬁ.\; érnat\& D
AKA: N

IN THE COURT OF GENERAL SESSIONS

 INDIGTMENT/CASE#:
2004 e AT 00
b5

. .

Date of Offense (n— [/ ()L-I« N
"~ - Race: Sex:. " A A Age D S.C. Code §: -S' - =) R
 DOB: ~3.82.  SS# GO CDR Code #: . O S’ -4
- Address: I CJcAs E RESTORED
_ City, State, Zip ) : SENTENCE
DL# SID# cCOJl? [0 PLEA RIAL
" In dis sutlon of id indictment comes now the Defendant w CON VICTED OF or [] PLEADS
o ﬁft’am Y Ly %j- Lfenee \
~ in violatlon of §44-S5 73 b S.C. Code of Laws bearing CDR Code # gy ?

- D NON-VIOLENT | VIOLENT [J sERIOUS ] MOST SERIOUS [0 17-25-45 l

o The charge is: lendlcted O Lesser Included Offense, [ ] Defendant Waives Presentment to Grand Jury. :
The plea is: (] Wnthout Negptia{fdns or Recommendation, [ ] Negotiated Sentence, I:] Recommendation by the State.

; .

Solicitor

Defendant Attomey for Defendant

'- WHEREFORE the Defendant is commltted to the |X[State Department of Corrections, l:]60unty Detention Center, |
fora determinate term of __[ O _ daya/me @ [J under the Youthful Offender Act not to exceed —_years
v and/or to pay a fine of $ ; provided that'upof the service of ___ days/months/years and/or payment |
" of $ : plus costs and assessments as appllcable the balance is suspended wuth probation for ‘
o monthslyears ‘and subject to South Carolina Department of Probation, Parole and Pardon Services standard condltions of probation,

o whlch are incorporated by reference.

CONCURRENT or [J CONSECUTIVEtosentenceon:__ o4 — bf~ 2.2 — oy 7 :
The Defendant is to be given credit for time served pursuant to S.C. Code §24-13-40 to be calculated and applied by the State

epartment of Correctlons

: SPECIAL CON DITIONS
O RESTITUTION [ Heard, D Waived, [ ] Ordered PTUP ~ :
Total: _$ . plus 20%.fee: _$ days/hours Public Service Employment
- -+ Payment Terms: Obtain GED
" [ 'setby SCOPPPS ‘ " Attend Voc. Rehab. or Job Corp.
S May serve W/E beginning
. Rec1p|ent: ‘ : Substance Abuse Counssling |
"Fl‘;te1: 206 (hs Is 107.5%) . g 'I:Random %rug/Alcohol Testing :
§14-1- sessments 5% ~ Fine may be pd. in equal consecutive weeklyfmon
§14-1-211(A)(1) (Conv. Surcharge) $100 __?3365 08  pmts. of § AR .V beginning\ y%
. §14-1-211(A)(2) (DUI Surcharge) - $100 % $ paid to Pubuc DefeRder Fund
. §56-5-2995 (DUI Assessment) $12 § Other: .
§ 35.13 (Public Def/Prob) - $500 §
" §73.3, 1B TP (Law Enforce. Funding) $25 345 . QR
§33.7, 1B TP (Drug Court Surcharge) $100 _$100.00
- §50-21 -114(BUI Breath Test Fee) $50

' ‘§56-5-2942(J) (Vehicle Assessment) $40/ea _$ O Appointed PD or appointed other counsel, §35. 13 TP
7 Requires $500 be paid to Clerk during probattonI

PRESIDING JUDGE
Judge Code: l , ]
Sentence Date: - [ Jet[iglog

- LEEEN B §

- Whiie ~Clertk  Green- Corrections Canary - Probation Pink — Defendant . SCCA/217 (7/2003)
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STATE OF SOUTH CAROLINA
COUNTY OF (-:Ebmwd

2

IN THE COURT OF GENERAL SESSION§
INDICTMENT/CASE#:

)
; |
STATE =, Yy OY Gs- 9 - 0G|
rrask S e, e ) AWE e rare: |
AKA: Budion ! )  Date of Offense: G : !
 Race: Sex: /1) Age: ZL_ ) S.C.Code§: ‘&C{ ~%3 L JIITZ 1Y)
.DOB: S5-23R3 SS# oO\-0 CDR Code #; / 7/ XD 7]
“Address: N ol o [J CASE RESTORED
City, State, Zip I YLES SENTEN
DL# SID# [ PLEA TRIAL
In dispagition of th Defepdant who was Y& CONVICTED OF or [] PLEADS ! Paclc
To: _Yos o0 nvy Q\E} . vaCllos e,l:l\)r'bx. ‘\’D$d”°°‘/
~ in'violatio Y CDRCode#__ (DI \ 1 Oy -
" [JNON-VIOLENT ] VIOLENT H(serIOUS [ MOST SERIOUS [ 17-2545

" The charge lsw&\s Indicted,

ATTEST:

Lesser Included Offense, [] Defendant Waives Presentment to Grand Jury. ‘
The plea Is: [] Without Negptifitions or Recommendation, [] Negotiated Sentence, [0 Recommendation by the State. !

Sollcito

WHEREFORE, the Defendant is committed to
for a determinate term of (Q daysimonths/

or to pay a fine of § ; provided that UpGn the service

of §

which are incorporated by reference.

Defendant

the A|State Department of Corrections, [ JCounty Detention Center, ‘
or [J under the Youthful Offender Act not to exceed

Attorney for Defen?ant

years

of days/months/years and/or payment

: plus costs and assessments as applicable®; the balance is suspended with probation for __
~ months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions

c?'f probation,
|

OE—CI-22— (P17 : |

The Defendant is to be given credit for time served pursuant to S.C. Code

RCONCURRENT or [J CONSECUTIVE to sentence on:

epartment of Corrections.

§24-13-40 tolbe caloulated and applied by the State

' : SPECIAL CONDITIONS:
[J RESTITUTION: [] Heard, [] Waived, [] Ordered PTUP , ,
Total: _$ plus 20% fee: ____ days/hours Public Service Employment
- Payment Terms: Obtain GED
. [ 'set by SCDOPPPS Attend Voc. Rehab. or Job Corp.
' : May serve W/E beginning
. Reciplent: - Substance Abuse Counseling
*Fine: pﬁ_\&m Random Drug/Alcohol Testing
§14-1-206 (Assessments 107.5%) [0,150%°g

. §14-1-211(A)(1) (Conv. Surcharge)
-§14-1-211(A)(2) (DUI Surcharge)

$100 TWW

Fine may be pd. in equal, consecutive weekly/gionth
pmts.of §  \QO, 00 beginning \we. |
$ paid to Public Def8nder Fund :

Other:

§56-5-2995 (DUI Assessment) $12 °§

§ 35.13 (Public Def/Prob) $500

§73.3, 1B TP (Law Enforce. Funding) $25 "$3%.Q0
§33.7, 1B TP (Drug Court Surcharge) $100 s\ 0
§50-21-114(BUI Breath Test Fee) $50 §
§56-5-2942(J) (Vehicle Assessment) $40/ea _$§ .

~ounty (if paid inypstallments)

T

Court Reporte

White - Clerk

Canary — Probation

Green — Corrections

[ Appointed PD or appointed other counsel, §35J3 TP

Requires $500 be paid to Clerk during probation.

PRESIDING JUDGE
Judge Code:
Sentence Date;

Pink - Defendant . SCCA217 :(7/2003)



EXHIBIT C



STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

COUNTY OF GEORGETOWN ) 2004—GS—22—01016 through 01019
The State, ) |
Plaintiff, ; Transéript of Record
vs. '; February 24, 2014
Ernest Smalls, Jr., ; and -
; -Februa;y 28, 2014

Defendant.

BEFORE
Honorable Michael G. Nettles

Georgetown County Courthouse -
Georgetown, South Carolina

APPEARANCE S:’

Alicia A. Richardson[ Esquire
_Attorney for Plaintiff

M. Gregory McCollum, Esquire
Attorney for Defendant

Grace L. Hurley, CVR-CM-M-
Circuit Court Reporter
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State v. Smalls, Jr. ’ . 3

(On the record, February 24, 2014,» Defendant is sworn by '
clerk.)
THE 'COURT: Yes, ma’am.

MS. RICHARDSON: Your Honor, thié is the State versus

Ernest Smalls, Jr. .It’s‘indictment 2004-GS-22-1016, 1617,
1018 and 1019. The original charges‘wére.possession with
intent to diStribﬁte crack cocéine in proxiﬁity'to a sghbol,
trafficking( iooks like crack cocaine, possession with‘intent
to distripute marijuéna and possession wifh intent‘té, |
distributé marijuana near a school. |

He was tried in his absence November 17, 2004, and fhe
sentences were sealed. He is now represerited by_Mf;_MéCQllum
and we aré here for the sealed séntégces to be opéned.;. .

THE COURT: | Very gbod. Do fou‘have'those? vér§,
very good. | | .

MS. RICHARDSON: | * And Your Honor, I neglected té”
mention in addition probatioh has an issue.v » |

THE COURT: Bé'glad to ﬁear from ?robatidn ét .
this time. -

PROBATION OFFICER: Thank you, Your Honor, if it pleases .
the Court, at thé time of the incident to which he was fbund
guilty of, Your Honor, he was on prcbation. He had pled
guilty hére in Georgetown County to trafficking éocéine’and
received a sentence of ten years provided upon thé service, of

four years and three years probatibn, SO a tdtal exposure on
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that, of.ccurse, would be six.years. At that same time,uYour'
Honor, he also pled to a possession with intent to distribute
marijuana,‘got a straight three-year sentence and a possession~
with‘intent tO‘distribute cocaine and'reCeivedva straightl.
fonr—year sentence;‘ | | d

’iHE COURT": ' Mr;.McCoilum, be glad to f”would'you :

like to say anything before I publish the, the‘sentences?

MR. MCCOLLUM: -~ No, Your Hondr. |
_THE COURT: ‘ALl rlght as we have discussed in
chambers I m going to publlsh the, sentenc1nc -sheets. HoweVer,_

I'm going to glve Defense counsel an opportunlty to discuss.

“this. matter with hlS cllent and to prepare his mltlgatlon to

be submltted -on Frlday of thlS week and as I understand the

A,
S~

state of the’ law is that I can depart from this- - these

sentences 1f I elect to. do so. So I'm g01ng to glve yoa the

‘opportunlty to prepare your mltlgatlon and we’Wl proceed

VMR; MCCOLhUM:~ ; No, Your’Honor, that’s my
understanding’as well. o | |

"THE COURT: . | Ali‘right.lqu. Smalls, on indictment
2004—GS—22—1019,'possession‘wrth intent to distribute
ﬁarijuana rn c;ose proximity-of_a schoo; or park the sentence
or the Court is 'you be committed to the'State Departmenticfh
Ccrrections‘for a period of.ten:years and;pay a'$10,000 fine,j

the sentence to run concurrent and credit for time served.
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With regard to indictment 2004-GS-22-1016, possession with
intent to distribﬁte crack cocaine in.close proximity of a

school, the sentence of the Court is that you be committed to

the State Department of Corrections for a period of ten years

and the payﬁent of a $10,000 fine, seﬁtence to run concﬁrreﬁt'
and'credit for time‘éervea.“ With,regard to indictment 2004-
GS-22-01018, possession of marijuéna with intent to diétribdte
the sentence of the Court is you be committed to‘the State
Department of Corrections for a period of ten years, sentence
to run concurrent, crgdit for time served. With regard to
indictment 2004-GS-22-1017, the Defendant. is committeq to the
State Department of Corfections for a period of 13:yeérs-and
thé payﬁent of a7$56;000'fine, g£ven'credit for time séfved.

There were somg.—‘he’waé ﬁriéd for a number of offenses
and he wés,fpund not éuiityion‘at'ieast dne of them and:I’li
élldwiDefeth céunsel_and'ﬁhe?State the opportunit? to ;eViQW
the iﬁdictmeﬁté/ the verdicfjform ana the éentencing sheefé
and ---—

MR. MCCOLLUM: ‘Your Honor -

THE COURT:. - --- but I'm going to ask that you
leave those with the clerk. Do not take them out of the
court.

MR. MCCOLLUM: Your Honor, the last indictmént, 1017
where he received 13 years ---

THE COURT: ' That’s correct. -
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MR. MCCOLLUM: --— and what ---
- THE COURT: And a $50,000 fine.
MR. MCCOLLUM: --- what was the offense that he was

found guilty of?

THE COURT: Possession with intent. to distribute

|l crack cocaine second offense.

MR. MCCOLLUM: Thank you, Your Honor. .
THE COURT: And I'm going to give you an
opportunity and the State an opportunity to review the verdict

form and the sentencing sheets. 1I’11 - you all can confer

with. the clerk in that regard.

MR. MCCOLLUM: Thank you, Your Honor.

PROBATION OFFICER: Your Hohor, as to théAprdbation
matter? |

THE COURT: ' We arén’t dealing - we’re going to do
the sentencing on Friday; |

PROBATION OFFICER: Thank you,‘Your Honor. /

THE COURT: ; So, we aren’t - I’m just publishing
it. We're goiﬁg to sentence him on Friday.

PROBATION OFFICER: I understand,'Judgé;

THE COURT:. Very good. -

PROBATION OFFICER: Thank you.

OFF THE RECORD

(On the record, February 28, 2014.)

MS. RICHARDSON: Your Honor, this is the State versus
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Ernest Smalls. He was before you earlier this week. He's
répresented by Mr. McCcllum and a - séaled‘sentences were
published where he had been tried in his absence. We are back

before_the Court for Mr. McCollum to make any motions
regafdingAthose sentences aﬁd the State would like'to be heard
at the‘approbriate time ané those mbtions are ‘made.
: THE COURT: | Mr. McCollum, be glad to hear from
you. | | '
MR. MCCOLLUM: Your Honor, would you like to hear
the mitigation or, or the legal issues regarding sentencing?
THE COURT: I think if you could address the |

legal issues, then mitigation would probably be logically

better.

MR. MCCOLLUM: ‘ "I'm sorry?
'THE COURT: o I think the legal issue and then,

mitigatidﬁ would brobablylbé the best way to do it.

,MR. MCCOLLUM: . Your HoﬁorL if I'have.this‘correct,
Mr. Smalls was indicted and then'convicted of possession with‘
intent to diétribute marijuaﬁa, pbssessién with intent to
distribute marijuana within cldse proximity of a school or a
park, trafficking, trafficking cocaine, I think, under 28
grams. I can’t remember if it’s under or over. He was
charged with a greater one.

MS. RICHARDSON: I believe that what you announced and

we were unclear from our records because the sentence was
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sealed, but I believe what .you announced that he was actually

found guilty, tried for trafficking and found guilty of the

;esserrincluded‘offense‘of posSession with.intent to

R dlstrlbute and I believe that. was cocaine base Is that ---

MR. MCCOLLUM ’Ef'_The, the Verdlct sheetiindicates;

{let’.s see, not guilty of trafficking crack cocaine, as- to' .

pessession'with intent-to dietribute.guilty. .

‘MS..RiCHARDSON:‘ yAnd I’m'net‘sure - I believe those
were seeond offensee;' |

MR. MCCOLLUM:- - Okay, eo,.the penaltyAfor possession_

with intent to distribute?

. MS. RICHARbSON;‘ - Second htfense'now-is‘five years to ;
30 years. LI; you know; ine2004 I ve looked through and trled'
to find what the. penalty was then '”There was a majot rev151on?
in 2010 but I'm not sure of ‘the spec1flcvpenalty

MR. MCCOLLUM - Now,- I was looklng at the -

inadvertently~looking at.the trafflcklng.g_In terms of that,

Your Honor, you know, there’s, there’s some, there’s some law

out there that says the Defendant.shonld get the,benefit of a
éhange in'sentencing underﬁqommon'law, yet at the same time |
there’s also law that says if there’s'a specific senteneing'y
prov151on statutorlly that they may not be entltled to it. T
personally belleve that they should be entltled to it and it |

pretty much is within the dlscretlen of the Solicitor because
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she’s the party opponent, and SO however sentence is imposed
the sentence is lawful and the Deparfment of Corrections has
beén told by ‘the Supreme Court that they don’t have
jurisdiction to even brihg it up. ' On the other hand if we,. if"
we. make a mistake here and the Solicitér files an appeal’o£A |
challengeé it through, through theirmofficé‘and thé Atforhey,
General’s Office it coula léter becomé an issue, okay. So
from my perspective and this is, this is‘nbt really’that‘r
settled in my mind as tO‘whaf'thé co:recﬁ courée is. nyeil
Your Honor candidly there’s some casé law I can providé your &
clerk that, that deals with‘this-issue'and it’s,\I'doh’ﬁ know,
perhéps it’s settled but it doesn’t seem compiefely §ettle& in
my mind.a | W | B .

Add to that_whenlmy office did- the research, I mean; i,
I, I know what the law was in 2006; and I fhink_it was the
samelin 2004, but for whatever reason when I ggtonto the
website with the Casemaker I don’t get - I cén’frgoApast 2606;v
I don’t know why. . I've not,ruh into that before. :Pridr to
that, you know, there was a, there was a close proximiﬁy had a .
minimum mandatory if it involved crack which was ten to'15.
Now, and marijuana was different, which is zero toften. Now
all of it is zero to ten close proximity regardless of what .
the controlled subétance is.. So it seems like the only really
issue then is the possession with intent to distribute and

what that mandatory minimum is and were you able to locate it?




10

11

12
13
14

15

16
17
18
19
20
21
22
23
24

25

)

State v. Smalls, Jr. . ' ' , 10

MS. RICHARDSQN: I did the same thing and had trouble
trécking what it was, but the penalty now, if it is a second
offense is five to 30. I can’t imagine 13, I think 13 years

was the sentence on that, that that would have been - it’s

‘ just such an odd number that it wouldn’t have been the
‘|maximum. I just - I can’t imagine that was a prescribed

|number by the legislature at any time just because it’s such

an odd number, but the State’s position is if you can go down
you can gé up and my positidn is is none of us were theré,
none of us heard the facts that were présented. The trial
judge who heard the case was in the best position to hear ahd
make a determination of all thé facts, including'hearing
evidence as to why he wasn’t therei |
Certainly I_éan understand, you;knqw/'wanting to presént'
mitigation'but also if that’s‘the>case‘theh:there’s‘the

aggrévation of how- long he was gone and what he’s done since

then. So it cuts both ways, but my position would be I would

ask that the Court décline to exercise any.discretion in
modifying the sentence and determine that the trial jﬁdge was
in the best position to make a sentence éfter hearing all the
testimony and evidence, and.obviously with the 13 years did
exercise some sort of discretion and-didn’t just pop the
maximum or anything like that for his failure to appear.. So
I'd ask that you leave that to the trial judge.

THE COURT: All right, what was his record prior




ld
11
12
13

14

15
16

17

18

19

20

21

22

23

24

25

State v. Smalls, Jr. a il

to this event?

MS. RICHARDSON: He had a 2002 conviction for drug
charges. It looks like ‘one of.those was also a’trafficking
charge, but I believe he was on. probation ét the time, sb( ér
parole. So probation and parcle may have~thosé exact charges.

PROBATION CFFICER: That’s correct, Your Honor. At the.
time of‘this 5ffense he was on probation for trafficking
‘cocaiﬁe.'"HeArécgived a split éenténée back.bn March 21°° of
2002 here iniGéorgetown County, ten years provided upon the
service Qf ﬁbur yeafg and'three- years probation.- He also pled
guilty at thatfsame tiﬁe to a possession with intent to
\distributé marijuana and gotAa straigﬁt‘three—yéar sentence.
So his total expo§uré, therefore, would be six years.

THE .COURT: - All right, well;-I'm just-going to. go.
ahead and termiﬁateiall of his probation; any finanéial
bbligatioh has,ﬁot been met reduced to a civil judgmeﬁf.

" PROBATION OFFICER: Thank you, Your Honor .
THE-COURT: ‘ Very good.
MR; MCCOLLUM: 17 Your Honor, juSt along sentenéimg I
) .

would - I do haﬁe the statute here from 04 and I agree with 
the Solicitor that the possession'with.intent to distfibute‘
crack is five to 30 second offense. That‘seéms pretfy ;lear;
So in that regard the only, the only legal.issue then is and
it’s not; it’s not even relevant, you know, if Your Honor |

doesn’t change the sentence, none of this even matters; okay,
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but I will advise the Court that és to the posséssion with
intent to distribute crack, %n'2006, you know, it carried a
mandatory minimum as I understand it of 10 to 15 and now it'é
zero.to ten and I don’t know whap it was in 2004 and I.don’t.

know why I can find the law on the other drug sections in 2000 .

|- 2006 or 2004, any year I pick,. it only goes back about ten

years and this one isn’t thefe. Now, clearly, you know, way
back,'you kﬁow, in the, in the eighties, late eighties and
nineties that close proximity, you know/ was there. That law
was, was in\existeﬁce: So it’s not = I’'m certain it wasn’t
just passed in 2006, perhaps it was amended.

THE COURT: - Thét’saalways been‘zefo to ten;
héén’t it? | |

MS. RICHARDSON: Your Honor, I focused on‘thg most

serious charge, the possessioh with intent to distribute

because I knew that carried the moét. o «

THE COURT: 1 élways thought'that.the proximity
has always been, even the eighties'wheh’I was practicing, I
believe-it was, always been zero to ten, there’s no minimum
mandatory. That’s kind of how they got around the minimum
mandatory 15 year on the distribution.

MR. MCCOLLUM:  Well, if that’s ﬁhe‘Court's
interpretation of that, I don’'t have anything further on that
issue.

THE COURT: Okay, all right.
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MR. MCCOLLUM: . Your Honor -——=

THE COURT: Did he have any, did he have any
other record other than the one helwas on probétion for?

4PROBATION OFFICER: Begging the Court’s indulgence, Your
Honor.

MS. RICHARDSON: I do have his NCIC.

PROBATION OF?ICER: ‘Okay, yours 1is probably more recent
than mine. |

MS. RICHARDSON: We, we ran another one this morning,
just showing a driving under‘suspensioﬁ; petit larceny, then -
the 2002 convictions that, that shevspoke of, then these
convictions and then he’s had some driving offenses since
then, a'giving false infofﬁétion to the~policé that he was
convicted of last year and simple possession pfmmarijuana‘and-

that was in conjunction with .some pending charges in Horry

|County.

THE COURT; . Mr. Sméllé,.do yoﬁ want to Say
 anythin§§

MR. SMALLS: Yes, sir.

" THE COURT: Be glad to hear from you.

MR. MCCOLLUM: Your Honor, is it okay if I provide

the mitigation at this time?
THE COURT: ©  Certainly, I thought you - I thought
that’s what you had done, but go- ahead.

MR. MCCOLLUM: No, I was just stopping on the legal
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| issue.
THE COURT: | Very good.
MR. MCCOLLUM: . I'm sorry.
THE COUR?: - I'"ll be glad to hear anything youfvé,.

got to say as far as mitigation goes. : ’ o B

MR. MCCOLLUM: As four Honor knows this was ten |
years ago. Mr. Pino [spélled phonetically] had written a
letter which I can summarize which ié that since this time he
says that he’s grown up and ﬁétured and changed and.said he
was nalve and did things that he shouldn’t have done which he
regrets. Now, he was living in South. Florida at'the time and
he'came backfup'here to See some family memberé and meet with :
some pecple and that ledrto’him'beiné arrééfed and being here
in-front- of Your Honor,. but he;waSVWOrking at this car wash in
Florida. He was élSo wdrkihg’for'tﬂié power washing company:
ahd I think hé Was, he’had some other job'as weli. B

Now, he’s got some éhildren;"He had.a daughter who was
up here. I think she’s, she’s 132 |

MR. SMALLS: . Yes, sif.

MR. MCCOLLUM: : Shé’s lé years old. She lived heré.I
think - well, I say here, but in Horry County in this area and
she would go stay with him in the summer and he would Waﬁch
her and have visitation with her. I talked té the mother,
Tamika Pino [spelled phonetically], and he was providing

financial support for that daughter. 1In addition he got into.
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a relationship in South Florida:and has a six year old child
with whom he’s been supborting since that time. It’s a, it/s
a strange, you know, situationAbecause obviously he had
established this life. Clearly he’s a fugitive. All right,
he knows that- he - about that,Aand S0 but he’s liviﬁg this
life 'in a positive way. He had even joined or not - maybe not
joined but wasAgoing to this Sixfh Street Baptist Chﬁrcﬁ-and
attending there and beginning to start to evol&e éVen'more'iﬁu
terms of being'é prdauctive citizen. Now; ildoﬁ’t know " how he
would ever deal with that ultimately Lecausé, you know, this‘
was, this - what happened was bound to happen,fbut ﬁe aéks,A
obviouély aéks for mercy. He wants to confinﬁe'to maké'
changes in his‘life.. He doesn’t assert that-he’s finished
making those changeé. He understands he’s made soﬁe mistakgs.
He’'d liké to take.responsibility'for his actioﬁs, which he
obviously haglno éﬁoice to do thét sentence-wise, but.inAterms
of him eXpressing that to the Court ﬁé's acknowledging that.
and pointing out that he belie&es that he was, he was - he'’'s’
naive and hé was young. - Cleafly‘he made -some serious,mistakes
here. He Rnowé'that.

As to the Solicitor’s point, you kppw, if's - he didn’t
have any other problems. He, he - I doh’t think there’s any
situation Where he was charged with crimes or was even
committing crimes other than living under the cldud:pf this

charge.
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Now his mother here is in the audience. ' She deesn’t want
to‘say anything to the Court. I’ve spoken to her. His aunt.
is here.. Obviously they care about him-andfthey’re here to

support him and I, Your Honor, started to'talk to him about'

thlS, but I would let him say anythlng else at thls tlme if he

would like to add something.

‘THE COURT; . Mr. Smalls, would you like to say
anything?.
MR. SMALLS: . Yes, and another thing when they,

when they was comihg loOkiﬂg for me whatever, on, on my wanted

sheet —4—2 ' ’ ‘
MR. MCCOLLUM: Ybu,don’t‘need'to-bring,that up.
 MR. SMALLS: :ho? o ’
'MRutMCCOLLUM: | " There was - they( the{ had —Jthere

was*a{separate.Side issue'which might have been libelous'tef

hlm or slanderous 1n terms of what the sheet - sald that he -
but that’s - that that - there’s nothlng that this Court

would have jurlsdlctlon or it wouldn t affect the sentenc1ng

Alf they put the wWrong thlng on the wanted poster

THE COURT: - Very good. Anything else, Mr.
smalle?’ ' “ ‘
‘MR. SMALLS: - ‘.No,.air.
~THE COURT: | All right, anything from anybody?
MS{.RICHARDSON:' . Your‘Honor).just tovclear up, he does )

- I didn’t want to penalize him or mentiqn'that>he had
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1 sometﬁiﬁg he had not been convicted of, but based on what Mf.
2 |[McCollum said, he doesﬂhave peﬁdiﬂg charges, drug chargeé iﬁ
3 Horfy Couhty. |
4, - THE COURT; . ,"1 Okay,lvery good.
'5 ”MS.'RICHARQSON: ' :Haslhot béén.conviétédrofAthemm
6 MR MCCOLLUM: - . Wéil*f—; | |
7 MS. RICHARDSON:" He may have valid'&egenses. I will.
é‘ pufrthat but he héa.said he hdd QQt,beeniafgeéted;‘>ﬁeAhaéi
9. been. . o - o ':',1 N
10 ‘VMR,.MCQQLLUM: _ . Well, I’ﬁ;sbrry. ?“ {
11 MS. RICHARDSQN:’. But he’s not been éonviétedvonzthat,;
12 ‘ yR;;MCCOLLUM: o That’s - she’s right... ‘
137 |° <THE.COURT: . » 'Right( initﬂé;wﬂole>ééhemé’of things |
- 14 ~prob$b1y‘mages've£y 1itt1¢'qiffegence;\;' B |
 i5 - You.kﬂéwﬁfl_do aéknéwiédgg thét'dnde?zceftéin} 
16 féircumstanceékl‘doﬁld dépa;t danward;‘bu£ under;fﬁése
'”17 l‘cirqumstanges I doﬁ’t reéliy think tha£”I should:orgoﬁghf'tq!
~On indictﬁent:2004fGS—2?—lOi7, posséssion With intent tQ:i
193 diéfributé‘craék‘éoéaine, Ehe‘Senéenée of'&ﬁé Courtgis thatlf
20 yéu be committed to the State Depértmeﬁt,Of berections.for é
\21 period of 13 years,‘payment of a'$50,OOO‘fine}‘senteﬁCé to run
22 doncurrénﬁ,‘any crédit for time”served,:' | | |
23 |  With regard to indictment 2004—GS—22f1016,'posseésion
247 |with infent’to distribute crackxcoéainé thé_sentencerf>the
:i25 ' Court,is‘y6ﬁ<bé édmmittédito the State Departmeht df
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Corrections for a period of ten years, payment of a $10,000
fine, sentence to run con;urrent,rcredit for time served.

With regard to indictment 2004-GS-22-1019, the sentence
of the Court is you be committed to the State Department of
Corrections for a period of fénlyears and the payment of a
$10,00 fine, sentence to run concdrrent, crédit for time
served. |

With regard to indictmént 2004-Gs-22-1018, possession of-
marijuana with intent tp distributé, second offense, the
sentence of ﬁhe Court is tﬁat-you be committed to the State.
Deﬁartment of Corrections for a period of ten years, sehtence
to run concurrent, credit fpr.time served.

" on' the indictment 2004-GS-22-1017, I think that - who is

the judge who tried this? I can’t read his name.

-MR. MCCOLLUM: = Judge Baxley, Your Honor.
MS. RICHARDSON:  Judge Baxley.
THE COURT: , Judge Baxley, éértainlyldoesn’t look

like " Baxley but maybe it was. That looks like Lockemy to me
but youAall are sure it was Baxley?

~MR. MCCOLLUM: I’'m not certain, no, four‘Honor.

MS. RICHARDSON: That;s what my records say that it
was Judge Baxley, but — |

THE COURT: Whoever the Judge was on indictment
2004-GS-22~-1017, possession with intent to distribute cragk

cocaine he inadvertently,_l think inadvertently didn’t mark
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concurrent and to the extent that, that that could pose a
problem I have;markéd'conCurrent and put my initials beside it
bécagse I think £hat’s_what he meant and gooa luék to you.

| MR. MCCOLLUM: Youf Honor, I think aﬁ this time I’d

like to make a gbuple of motions just on the-record.

‘THE‘COURT: Vj,Certainly. .
MR.‘MCCOLLUMQ : If i'mighé‘be héa?évon behaifﬁafeMr.}'
Smails. n | |
' THE COURT: o Certainly.
.lMR..MCCOLLUM: o Yéur Honor, at tﬁis time givén the

verdict and his, his appearance'hére-before the Court, 4t this

i

time I would renew all motions previdusry.madefin‘his:trial by

hisgother_attorhey.z At this time I’'d 5138 renew the ﬁétion

| for aﬂdirécted verdict that waS-madeTat the directed verdict

‘stage of the :case at'the close\of the State’s. case.

In additiod'to‘that,lYour'Honor, since the - he’s here

qu sentencing and he’'s - thé»verdictzhaé, has been entered I

|would move, make a motion here on the record for a new trial

: and ask Your Honor to set-aside the convictions and grant his

)

motion for a new trial.

THE COURT: . - All right, your motions are noted and

you' re protected on the'fecord, but they’re denied. Thank -

you.
. /'

"MR. MCCOLLUM:" Thank you, Your Honor.

MS. RICHARDSON: Your Honor, he ‘had a bench warrant
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that was issued. I'm going to present an order to 1lift that
bench warrant so this hold will be' taken off of him.
THE COURT: | ,,Benéh.wgrfant is lifted.

(Adjoﬁrned.)
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CERTIFICATE

I, the undersigned, Grace L. Hurley, Official Court
Reporter for the State of South Carolina, do hereby certify
that the foregoing is a true, accurate and complete Transcript

of Record of the hearing held in the case of The State versus

Ernest Smalls, Jr., held in the Court of General Sessions for

Georgetown- County, Georgetown County Courthouse, Georgetown,
South Carolina, on February 24, 2014 and February 28, 2014.

I do hereby certify that I am neither of kin, counsel,

-lnor interest to any party hereto.

naey A Fdla

Grace L. Hurley, CVR-CM-

Official Reporter

April 24, 2014.
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P.O. Box 479 m401 Cleland St.
Georgetown, SC 29442

Alma Y. White
Georgetown County Clerk of Court

May 20, 2014

SC Commission on Indigent Defense
Division of Appellate Defense

Post Office Box 11589

Columbia, SC 29211

Re:  Transcript of Hearing in Absentia 12-17-04
State of South Carolina vs. Ernest Smalls, Jr.
Case No(s).: 2004GS2201016 to 1019
Dear Sir or Madame:
A copy of the above referenced hearing is unavailable from the Clerk’s Office. Please contact the
-assigned court reporter, Ms. Dixie C. Eubank, to facilitate your request. Addmonally, our records

reflect the sentence date as November 18, 2014.

If you have any questions, please feel free to contact me at 843-545-3110. Thank you.

Sincerely,

sica M.'S
eneral Sessions Court Coordinator

Circuit Court Office Circuit Court Fax Family Court Fax
(843) 545-3053 (843) 545-3281 (843) 545-3294
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RECEIVEFY
SEP 11 2018
SC Court of Apgaals

State of South Carolina
The Circuit Court of the fifteenth Fudicial Circuit

Dixie Cox Eubank April 1.2014 P O Box 2194
« Circuit Court Reporter ’ Murrells Inlet, South Carolina
29576-2194

Certified Court Reporter deubank@sccourts.org

Ms. Kimberly McCall

Administrative Coordinator

South Carolina Commission on Indigent Defense
Division of Appellate Defense

P O Box 11589

Columbia, SC 29211-1589

In re: State v. Ernest Smalls, Jr.

RE: Indictment Numbers: (2004-GS-22-01016) through (01019)
Disposition Date: November 17-18-2004

Dear Kimberly,

I have received your request for the Transcript of Record in the above-reference case in which
you state the disposition date was November 17-18, 2004, and was heard before the Honorable J. -
Michael Baxley. ' o

In accordance with your request, I quote the following from the Court Reporters Manual:

"Rule 607(i), SCACR governs the retention of tapes. It provides that a court reporter shall retain the
primary and back-up tapes of a proceeding that has not been transcribed for a period of at least five
years after the date of the proceeding. Only after the expiration of that period may the court reporter
reuse or destroy the tapes.”

As the transcript you have requested is past the five-year limit, these records are no longer in
existence, and therefore I am unable to comply with your request for the transcript.

Sincerely,

v

Dixie Cox Eubank
Official Court Reporter



STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS -

Appeal from Georgetown County
Michael J. Baxley, Circuit Court Judge

THE STATE,

RESPONDENT,

ERNEST SMALLS,

APPELLANT

CERTIFICATE OF SERVICE

The undersigned attorney hereby certifies that a true copy of the Petition for Order to

- Reconstruct the Record of Appellant’s Criminal Trial in the above referenced case has been served

upon Salley W. Elliott, Esquire, at Rembert Dennis Building, 1000 Assembly Street, Room 519,
Columbia, SC 29201, this 11th day of September, 2014.

Benjamin J ohﬁ Trlp}i\
Appellate Defender

ATTORNEY FOR APPELLANT

SUBSCRIBED AND SWORN TO before me
this 11th day of September, 2014.

‘ Qﬁg@( /\t( LS.

“Notary Public for uth Carolina
My Commission Expires: July 24, 2022.




