SEAL-O-FLEX, INC. and LATITUDE
CONSTRUCTION SERVICES LLC,,

STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
)

COUNTY OF DORCHESTER ) Civil Action No. 2012-CP-18-1647
)

DIANE S. GOODSTEIN, )
)

Plaintiff, ) -
) ORDER DENYING DEFENDANT -
v. ) SEAL-O- 11 LEX'S mTloN 'Igsm

)
)
)
)
)

Defendants.

This matter came before the Court upon Defendant Seal-O-Flex's Motion to Set Aside
Default Judgment under South Carolina Rules of Civil Procedure 4(d)(8), 55(c), and 60(b)(4). A
hearing on this motion was held on July 9, 2014 in Colleton County. Present at that hearing was
Arnold Goodstein on behalf of the Plaintiff and Suzanne Ulmer on behalf of the Defendant Seal-O-
Flex. After considering the arguments of counsel, the applicable law, and legal memoranda
submitted by the parties, the Court hereby DENIES Defendant Seal-O-Flex's Motion to Set Aside

Default Judgment.
FACTUAL FINDINGS

Plaintiff's Complaint was filed on July 3, 2012. Service of process was performed by
certificd mail, restricted delivery signed for by Wanda Gumbs on behalf of Robert K. Kauffmann, the
registered agent for Seal-O-Flex. No answer or other responsive pleading was filed by Seal-O-Flex,
and this Court entered an order of default against Defendant Seal-O-Flex on August 26, 2013. A
damages hearing was scheduled for December 6, 2013. The order of default and notice of damages

hearing were served personally on Defendant Seal-O-Flex through its registered agent, Kauffmann
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on November 22, 2013. No one appeared on behalf of Defendant Seal-O-Flex at the damages
hearing, and, after hearing testimony, this Court entered judgment for the Plaintiff.

Defendant Seal-O-Flex filed the instant motion on January 15, 2014. The issue presented by
this motion is whether the Summons and Complaint were properly served on Defendant Seal-O-Flex.
It is undisputed that Plaintiff sent the Summons and Complaint via certified mail, with return receipt
requested and delivery restricted to Kauffmann, the registered agent of Seal-O-Flex. It is also

undisputed that Wanda Gumbs, the receptionist for Seal-O-Flex, signed the return receipt.

LEGAL STANDARD

Service of process is governed by Rule of Civil Procedure 4. Pursuant to that Rule, a
plaintiff may serve a corporation in one of two ways. First, under Rule 4(d)(3), a plaintiff may scrve
a corporztion “by delivering a copy of the summons and complaint to an officer, a managing or
general agent, or to any other agent authorized by appointment or by law to receive service of
process....” S.C.R.C.P. Rule 4(d)(3). Second, under Rule 4(d)(8), a plaintiff may serve a
corporation by “registered or certified mail, return receipt requested and delivery restricted to the
addressee.” S.C.R.C.P. Rule 4(d)(8).

“Service pursuant to [Rule 4(d)(8)] shall not be the basis for the entry of a default or a
judgment by default unless the record contains a return receipt showing acceptance by the defendant.
Any such default or judgment by default shall be set aside pursuant to Rule 55(c) or 63(b) if the
defendant demonstrates to the court that the return receipt was signed by an unauthorized person.”
S.C.R.C.P. Rule 4(d)(8).

Rule 4 serves at least two purposes: First, it confers personal jurisdiction on the court; and
second, it assures the defendant of reasonable notice of the action. Roche v. Young Bros., Inc. of
Florence, 318 S.C. 207, 456 S.E.2d 897 (1995). Inquiry must be made as to whether the plaintiff has
sufficiently complied with the rules such that the court has personal jurisdiction of the defendant and
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the defendant has notice of the proceedings. Id. “A plaintiff need only show compliance with the
rules. When the rules are followed, it is presumed that service was proper.” Roberson v. Southern
Finance of South Carolina, Inc., 365 S.C. 6, 10, 615 S.E.2d 112, 115 (2005) (internal citations
omitted).

Because Plaintiff has demonstrated compliance with the Rules, the burden shifts to
Defendant Seal-O-Flex to show that the return receipt was signed by an unauthorized person. For the

reasons stated herein, Seal-O-Flex has not carried its burden.

DISCUCS?;/IOI}/E? Lg

Defendant makes several arguments based fg the authority conferred upon Gumbs by
Defendant Seal-O-Flex. Because Gumbs lacked actual, apparent, or implied authority, Defendant
Seal-O-Flex argues, the return receipt was signed by an unauthorized person, service of process wus
improper, and the Court did not obtain personal jurisdiction over Defendant Seal-O-Flex.

However, the Court is most persuaded by Defendant's admission at the hearing of this motion
that Defendant was aware of the pending proceedings and intentionally chose not to respond. Based
upon Plaintiff's compliance with Rule 4, SCRCP, and Defendant's admission that it had notice of the

action, the Court can find no reason why it should hold that service of process was not proper.

IT IS THEREFORE ORDERED that Defendant Seal-O-Flex's Motion to Set Aside Default Judgment

is hereby DENIED.
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AND IT IS SO ORDERED. p e /

w&’/’/p/b@v, , South Carolina / ) ) « -
Perry M. Bdckner N

July 27 2014 Presiding Judge, Fourteenth Judicial Circuit
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STATE OF SOUTH CAROLINA
COUNTY OF DORCIHITSTER,
DIANT S. GOODSTTIN,

Plaintift,

SEAL-O 77 EX, INC. and LATITUDE
CONS L UCTION SERVITES LLC,,

Defendants.
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IN THE COURT OF COMMON PLEAS

Civil Action No. 2012-CP-18-1647

ORDER DENYING DEFENDANT -
SEAL-Q-FLEX'S MOTION TQSITT
ASIDE DEFAULT JUDGMENT

This marter came before the Court upon Defendant Seal-O-Flex's Motion to Set Aside

Default Judement under South Caroling Rules of Civil Procedure 4(d)(8), 55(c), and 60(b)(4). A

hearing on this motion was held on July 9, 2014 in Colleton County. Present at that hearing was

Arnold Goodstein an behalf of the Plaintiff and Suzanne Ulmer on vehalf of the Defendant Seal-O-

Flex. After considering the arguments of counsel, the applicable law, and legal memoranda

submitted by the parties, the Court hereby DENIES Defendant Seal-O-Flex's Motion to Set Aside

i / Default Judgment.

FACTUAL FINDINGS

Plaint {1's Complaint was {iled on July 3, 2012 Service of process was performed by

cortfied mail, restricted delivery signed for by Wanda Gumbs on behalf of Robert K. Kauffmann, the

registered agent for Seal-O-Flex. No answer or other responsive pleading was filed by Seal-O-Tlex,

and this Court eatered i order of default against Defendant Seal-O-Flex on August 26,2013, A

damages hearing was scheduled for December 6, 2013. The order of default and notice of damages

hearing were served personally on Defendant Seal-O-IFlex through its registered agent, Kauffmann



on November 22, 2013, No one appesred on behalf of Defendant Seal-O-Flex at the damages
hearing, and, after hearing testimony, this Court entered judgment for the Plaintiff.

Defendant Seal-O-Flex filed the instant motion on January 15, 2014, The issue presented by
this motion is whether the Summons and Complaint were properly served on Defendunt Seal-O-Flex.
It is undisputed that Plaintff sent the Summons and Complaint via certified mail, with return receipt
requested and delivery restricted to Kauffmann, the registered agent of Seal-O-Flex. 1t is also

undisputed that Wanda Gumbs, the receptionist for Seal-O-Flex, signed the return receipt.

LEGAL STANDARD

Service of process is governed by Rule of Civil Procedure 4. Pursuant 1o that Rule, @
plaintiff may serve a corporation in one of two ways. First, under Rule 4(d)(3), a plaintff may scrve
a corporgtion by delivering a copy of the summons and complaint to an officer, a managing or
general agent, or 1o any other agent authorized by appointment or by law to rece1ve service of
process....” S.C.R.C.P. Rule 4(d)(3). Sccond, under Rule 4(d)(8), a plaintiff may serve a
cororation by “registered or certified mail. return receipt requested and delivery restricted to the
addressee.” S.C.R.C.P. Rule 4(d)(8).

~Service nursuant to [Rule 4(d)(8)] shall not be the basis for the entry of a default or a
judgment by default unless the record contains 4 return receipt showing acceptance by the defendant.
Any such default or judgment by default shall be set aside pursuant to Rule 55(¢) or 60(b) il the
defendant demonsirates to the court that the return receipt was signed by an unauthorized person.”™
S.C.R.C.P. Rule 4(d)(8).

Rule 4 serves at least two purposes: First, it confers personal jurisdiction on the court; and
second, it assures the defendant of reasanable notice of the action. Roche v. Young Bros., Inc. of
Florence. 318 S.C. 207, 456 S.E.2d 897 (1995). Inquiry must be made as to whether che plaintff has
sufficiently complied with the rules such that the court has personal jurisdiction of the defendant and
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the defendant has notice of the proceedings. fd. A plaintiff need only show compliance with the
rules. When the rules are followed, it is presumed that service was proper.” Roberson v. Southern
Finance of South Carolina, Inc., 365 S.C. 6, 10,615 S.E.2d 112, 115 (2005) (internal citations
omitted).

Because Plaintiff has demonstrated compliance with the Rules, the burden shifts to
Defendant Seal-O-Flex Lo show that the return receipt was signed by an unauthorized person. For the

- -sons stated herein. Seal-0-Flex has not carried its burden.

DISCUSSION =
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Detendant makes several arguments based ig the authority conferred upon Gumbs by
Defendunt Seal-O-Flex. Becuuse Gumbs lacked actual, apparent, or implied authority, Defendant
Seal-O Fiex argues, the return receipt was signed by an unauthorized person, service of process wis
improper, and the Court did not obtain personal jurisdiction over Defendant Seal-O-Flex.

However, the Court is most persuaded by Defendant’s admission at the hearing of this motion
tha: Defendant was aware of the pending proceedings and intentionally chose not to respond. Based
upon Plaintiff's compliance with Rule 4, SCRCP, and Defendant's admission that it had notice of the

action, the Court can find no reason why it should hold that service of process was not proper.

“rpe THIEREFORE ORDERED that Defendant Seal-O-Flex's Motion o Set Aside Default Judgment

is hereby DN,

AP TOIT IS SO QORDERTD, e
” / / P V —
61./_4__//) 700y T South Carolina Y, _
- . Perry
N /'V'/_F/ Z ,2014 Presiding Judge, Fourteenth Judicial Circuit
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