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Before The Honorable J.C. Nicholson, Jr.

(DEFENDANT PRESENT)
(OFF RECORD BENCH CONFERENCE)

THE COURT: I understand that Mr.
Heyward 1s going to enter a plea; is that
correct? Does anybody have the sentencing
sheet? , _

'SOLICITOR: We are getting it right
now. ' .

THE COURT: Mf. Heyward, if YOU would
come around, please, to the podium. Mr.
Heyward, would you raise your right hand?

DEFENDANT:  (Complies).

- THE COURT: Do you swear to tell the
truth, nothing but the truth, so help you God?

DEFENDANT: Yes, sir.

THE COURT: AAll right. Mr. Heyward,
I am going to ask yOu'sqme‘questions. If you
don’t understand the quésﬁion.or if you need to
talk to yoﬁr attorney about the question, please
let he know and I will give you an opportunityv
to do that. Okay?

| DEFENDANT : Yes, si;. :
THE COURT: - Can you do that?

DEFENDANT : Yes, sir.
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i THE COURT: All right. Mr. Heyward,
2 how old are you?

3 DEFENDANT: Forty-three (43).

4 : THE COURT: What is your date of

5 birth?

6 DEFENDANT : 8-9-60.

7 THE COURT: What is your social

8 security number?

9 DEFENDANT: 251-29-1162.

10 THE COURT: Are you married?

1 DEFENDANT: No, sir.

12 THE COURT: Have you ever been

13 married?

14 DEFENDANT: No, sir.

15 THE COURT: Do you have any children?
16 DEFENDANT : Yes. .

17 THE COURT: How many?

18 DEFENDANT : Five. »

19 THE COURT: What are their ages, just

20 approximately?

2] DEFENDANT : (Emotional) —-- 23, 20, 6,
22 4 and 3.

23 THE COURT: Do you see the children
24 on a regular basis?

25 DEFENDANT : Yes.
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THE COURT:

on a regular basis?

DEFENDANT :

THE COURT:

Do you see the children

Yes.

Do you pay child support

for them or do they live with you? .

DEFENDANT :
THE COURT:

DEFENDANT :

. THE COURT:

in school

DEFENDANT :
THE COURT:
?

DEFENDANT:

" THE COURT:

you done?

steel met

DEFENDANT:

THE COURT:

DEFENDANT :
THE COURT:
alz

DEFENDANT :

THE COURT:

type of work?

years.

DEFENDANT:

‘I take care of them.
Do they live with you?

Sometimes.

. Sometimes?

(Affirmative nod}.

Okay. How far did you go

GED.
GED?
Yes,_sir.

What type of work have

Sheetmetal.

What did you do with

Trim (phonetic).

How long did you do that

About three to four
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THE COURT:

DEFENDANT :

THE COURT:
jail?

MS. FRAYER:
and nineteen days.

THE COURT:

Three or four years?
(Affirmative nod).
How long have you been in

Three years, eight months

Before you went to jail,

I guess almost four years ago, where you working

sheetmetal?
DEFENDANT :
THE COURT:
to that time?
DEFENDANT :
work at a restaurant.
THE COURT:
restaurant?
DEFENDANT :
THE COURT:
DEFENDANT :
THE COURT:
DEFENDANT :
THE CQURT:
DEFENDANT :
THE COURT:

Mount Pleasant?

Yes.

Where did you work prior
Before that, I used to
What did you do at the

Line cook, at Wild Wings.
Cook?

Yes, sir.

What restaurant?

Wild Wings.

Wild Wings?

(Affirmative nod}).

Was that the one out in
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.DEFENbANT: Yes, sir.

THE COURT: All right. Do you
understand that on the criminal solicitation of
a minor —- I believe that’s a max of ten years,
is that correct, Solicitor?

SOLICITOR WYNES: Yes, sir, that’s
correct. |

THE COURT: You could receive up to
ten years?

DEFENDANT: Yes, sir;

THE COURT: On the trafficking
cocaine, the maximum on that is how much?

SOLICITOR WYNES: The maximum is
ﬁwenty—five years. .

THE COURT: And it’s been reduced

from twenty-eight to a hundred grams rather than

a hundred to two hundred grams; do you

understand?
DEFENDANT: . Yes, sir.
THE COURT: The maximum is twenty-

five years, do you understand?
DEFENDANT: - Yes, sir.

-+ THE COURT: Do you have any question

‘about the charge or the maximum time that you

could receive on each one?
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DEFENDANT : No, sir.

THE COURT: Have you had any drugs or
alcohol in the last twénty—four hours?

DEFENDANT : No, sir.

THE COURT: Have you ever been
diagnésed with emotional, nervous or mental
condition by a doctor?

DEFENDANT : No, sir.

THE COURT: Are you satisfied with
the services of your attorney? |

DEFENDANT: Yes, sir.

THE COURT: Hés she done everything
that you’ve asked her to do?

DEFENDANT : Yes.

THE COURT: Is there anything else
that she needs to do for you?

DEFENDANT : She has done what I've
asked her.

THE COURT: Have you understood all
the conversations that you have had with your
attorney?

DEFENDANT : Yes, sir.

THE COURT: Have you had ample time

to make a decision to enter your guilty plea

today?
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DEFENDANT : Yes, sir.
THE COURT: How many previous times

have you been through the criminal system?

DEFENDANT : Three.

THE COURT: Three times previously?‘
DEFENDANT:  (Affirmative nod.

THE COURT: Have you ever served any

time as a result of your previous involvement

with the criminal system?

DEFENDANT:  Yes.
_THE COURT: How much time? .
DEFENDANT : I have six months on the

first one, I had six years on the second one and

seven years on the third.

THE COURT: - How much did you actually
servé? |

DEFENDANT : (No verbal response).

THE COURT: Do you remember?

DEFENDANT : The last one was about

three years,vsix months.

THE COURT: Do you understand on the
trafficking charge that you will not be eligible
for parole?

DEFENDANT ; ‘Yes, sir.

THE COURT: You understand?
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DEFENDANT : Yes, sir.
THE COURT: - You’ve got to serve at
least eighty-five percent?
DEFENDANT: Yes, sir.
THE COURT: Do you have any questions
about that?
DEFENDANT: No, sir.
THE COURT: Do you understand under
the Fifth Amendment to the Constitution that you

have the right to remain silent, that no one can

-make you testify against yourself; do you

understand?
DEFENDANT: Yes.
THE COURT: By entering a guilty plea

you will be testifying against yourself, do you

understand?
DEFENDANT: Yes.
THE COURT: Are you willing to give

up your Fifth Amendment rights to remain silent
and enter a guilty plea?

DEFENDANT : Yes.

THE COURT: Do you understand that
you are entitled to a jury trial?

DEFENDANT : Yes, sir.

THE COURT: As a matter of fact, we
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were going to start the jury trial; do you

understand?
DEFENDANT : Yes, sir.
THE COURT:. We drew the jury

yesterday, do you understand?

DEFENDANT : Yeé, sir.

THE ‘COURT: Do you understand that
during a jury trial that the,Sﬁate would be

required to prove you guilty beyond a reasonable

doubt and that all twelve jurors would have to

vote to. find you guilty. Do yéu undefstand?

DEFENDANT : Yeah.

THE COURT: You could testify on your
behalf, your attorney could call other witnesses
for YOu. Do you understand? | |

DEFENDANT : Yes. -

| THE COURT: . Your attbrney-could
cross—examine witnesses which the State called;
do you understand?

DEFENDANT:  Yes.

THE COURT: All right. knowing that
about a jury trial, do you want a jury trial?

DE FENDANT : No.

THE COURT: 7 You understand that you .

have a right to appeal the guilty plea ten days
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from today?
DEFENDANT : Yes.

THE COURT: Has anybody coerced you

or threatened you to make you plead guilty?

DEFENDANT: No, sir.
THE COURT: Has anybody intimidated

you to make you plead guilty?

DEFENDANT : No, sir.

THE COURT: Have any promises been
made to you other than a recommendation of
eighteen years on the trafficking cocaine, and I
believe concurrent; is that correct?

SOLICITOR WYNES: No position at all
as to concurrent.

THE COURT: So a recommendation as to
eighteen years and that’s been reduced to
trafficking twenty-eight to one hundred grams;
is that correct?

SOLICITOR WYNES: That’s correct.

THE COURT: All right. Other than
that, have any other promises been made to you?

DEFENDANT: No, sir.

THE COURT: Have you héd enough time
to make your decision to plead guilty?

DEFENDANT : Yes.

11
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THE COURT: fes or no?
DEFENDANT : I said ‘yes.’ Yes, sir.
THE COURT: Are you pleading guilty

of your own free will and accord?
DEFENDANT: Yes.

THE-COURT: Have you understood all

of my guestions?

DEFENDANT : Yes.
THE COQURT: Have you answered them
truthfully.and correctly?
| DEFBNDANT: . Yes, sir.
. THE COURT: Do you have any questions

to ask the court or your attorney?

DEFENDANT : I don’t have any
guestions. .

THE COURT: Okay. How do you wish to
plead? |

DEFENDANT: I plead guilty.

THE COURT: Are you guilty?

DEFENDANT : Yes, sir.

THE COURT: I am going to ask the

State to give me the facts on the trafficking
cocaine case. Okay?
DEFENDANT : Yes, sir.

THE COURT: And after the State gives
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me the facts, I am going to ask you if you agree
with those facts or disagree. If you disagree,
I want to know specifically what facts that you
disagree with. Can you do that?

DEFENDANT: - Yes, sir.

THE COURT: Yes, ma’am.

SOLICITOR WYNES: Thank you, Your
Honor. So you just want to hear the trafficking
case? | |

THE COURT: (Affirmative nod), on the
trafficking.

SOLICITOR WYNES: Okay. Of course
Your Honor heard some of it yesterday throughout
our proceedings, but essentially Mr. Heyward had
engaged in chatting with an undercover officer
and, through legal comﬁliance, the officer
identified Mr. Heyward as a suspect for having
criminally solicited as an under-aged person.

A search warrant was obtained and
executed at 32 North Anson Avenue in Charleston,
which was Mr. Heyward’s residence, on December
7", 2006. The purpose of the search warrant at
the time was to locate computer or digital media

in furtherance of the criminal solicitation of a

minor charge. However, not only were those type
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items found but throughout the course of the
search, in Mr. Heyward’s bedroom, numerous
packaging and cutting materials as well as
cocaine was found. The lab tested weight was
one hundred seventy-one grams, total, for the
powder cocaine, Your Honor. It was packaged and
lécated in-various places throughout the rooms.
He has such things as scales, baggies, cutting
agents, strainers, that type of materials.

THE COURT:  Mr. Heyward, do you agree
with those facts that the State gave to the
Court concerning the trafficking 6f cocaine?

DEFENDANT: = Yes, sir.

THE COURT: Ms. Frayer,vhave you had
ample opportuhity to talk to your client?

MS. FRAYER: Yes, I have, Your Honor.

THE COURT: - Have you explained to him
the charge contained in the indictment?

MS. FRAYER: . Yes, I have, Your Honor.

THE COURT: ~Have you explained to him
the possible punishment?

MS. FRAYER: Yes, I have, Your Honor.

THE COURT: Did he appear to
understand?

MS. FRAYER: He did, Your Honor,
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(affirmative nod).

THE COURT: Have you had any
difficulty in communicating with him?

MS. FRAYER: None whatsoever, Your
Honor.

THE COURT: How does he Qish to
plead?

MS. FRAYER: He has informed me that
he wishes to plead guilty to trafficking.

THE COURT: Do you agree with his

decision to plead guilty? -

MS. FRAYER: '~ I do, Your Honor.

THE COURT: All right. From your
investigation of the facts and circumstances in
the case, do you agree that the State could
produce sufficient evidence to find the
Defendant guilty beyond a reasonable doubt?

MS. FRAYER: I believe that they
could, Your Honor.

THE COURT: All right, as to the
trafficking cocaine, I find that there is a
factual basis for the plea, that he has freely,
voluntarily, knowingly and intelligently made
the dc, with the advice of his attorney; that

all the elements of the crime have been met.

15
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Now, I understand -- Mr. Heyward, on
the criminal.solicitor solicitation, I am going
to ask the State to give me those facts and we
will go through the same'thing on that charge.
Do you understand?

DEFENDANT : Yes, sir.

SOLICITOR WYNES: Thank you, Your
Honor. I briefly touched on it a moment ago,
but baék_in July of 2006, on July 12*¢
specifically, Mr. Heyward, using the street name
of “Bistro2006" engaged in sexually-explicit
chatting in a Yahoo chat room using Instant 
Messenger, with what he believed was a fourteen-
year—-old girl named Ashley Shelton (phonetic);
which was in reality Special Agent Christopher
Powell acting in an undercover capaciﬁy.

There was one chat, which I will hand
up to Your Honor, (tendering). I believe that
you saw it briefly yesterday but I have a

photocopy for you.  Normally I would have had

that highlighted,'but it is not. I apologize

for that, Your Honor.
‘The text is not extensively long. It
began at 1:25 p.m. and ended at 2:59 p.m. At

the beginning of the chat and throughout the
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chat is Mr. Heyward masturbating on a web
camera. He continues to engage in discussion
even after repeated references to the age of thé
undercover, which again he believed to be a girl
named Ashley, age fouxrteen, Your Honor.

So as you can see in the chat, if you
would like to take a minute to read it, there
are repeated reference to sexual activity,
stating things like: “Do you want to play with
my dick?”

She says, “I have never done that.

He says, “I will teach you.”

Basically -- I am not going to be quite
as explicit on the record, I’'ll let you read it,
Your Honor, but basically asked if Ashley had
ever engaged in sexual acts before. She says
‘no.’ He says that he likes “breaking in
virgins.” I.will just let Your Honor read the
chat.

But after the chat was completed, there
was an undercover phone call placed to Mr.
Heyward in furtherance of the discussion at the
end of the chat to meet. He did not travel to
meet the undercover but it was discussed.

That would be the extent of the
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solicitation, Your Honor.
THE COURT: Thank you very much. All
right. Mr. Heyward, do you agree with those

facts that the State gave as to criminal

.solicitation of a minor?

" DEFENDANT: Can I talk to my lawyer a
minute? |
THE COURT: Yes, sir.
Défendant: (Sidebar with Ms. Frayer)

-- repéat that?

THE COURT: Do you agree with the
facts that the State gave to the Court
concerning the crime of criminal solicitation?
If yoﬁ disagree with any of those facts, please
tell me specifically whiéh facts that you |

disagree with. But first of all, do ydu agree?

DEFENDANT: Yes, sir.

THE COQURT: You do?-

DEFENDANT: -Yes, sir.

THE COURT: Very well, I find that

there is a factual basis to accept the plea,

that he has freely, voluntarily and knowingly
made the,decision to plead guilty with the
advice of his attorney and that the elements of

the charge have been met.
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I don’'t know if I asked you -- Ms.
Frayer, I don’t know if I asked you previously
but do you agree with his decision to plead
guilty to criminal solicitation of a minor? .

Is that correct?

MS. FRAYER: . I do, Your Honor.

THE COURT: Thank you so vefy much.

I understand with the sentencing today that it
is going to be on the traffic recommendation.
I believe that it is eighteen years. Is that
correct?

SOLICITOR WYNES: That is coriect,
Your Honor, and I can provide you with his prior
record when ---

THE COURT: As far as the criminal
solicitation of a minor is concerned, I will
accept the plea. We are going to postpone
sentencing until we can —- until your attorney
can set up either a phone conference or have Dr.
Schwartz-Watts here. And there’s no going to be
any recommendation as to the sentence on the
criminal solicitation, is that correct?

SOLICITOR WYNES: That’s correct.

THE COURT: Mr. Heyward, do you

understand?
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DEFENDANT : Yes, sir.

THE COURT: All right. I will be
glad to hear you on sentencing. I understand
the recommendation is eighteen years. I don’t
have any problem accepting the recommendation.
I will be glad to hear from you.

SOLICITOR WYNES: Okay. Your Honor,
I would just give the basis for the
recommendation. It is primarily the'weight of

the cocaine and the fact that there was cutting

and packing materials which supports our belief

- that he was trafficking.

His prior record, if I could just put
that on the record:

‘85, shoplifting and resisting arrest;

‘86, resisting arrest:

‘87, resisting arrest, and he réceived
one year suspended on sixty days an a year’s
probation.

‘90, simple possession of marijuana;

‘91, he was arrested on probation,
trespass and simple asSault; |

‘93, indecent exposure and PWID crack

- cocaine, for which he received a six-year

sentence. That was in 1993.
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‘97 was lewd act on a child, failure to
stop for a blue light and possession of cocaine,
resisting arrest and shoplifting. That was the
three year sentence -- or ten years suspended on
the service of seven and the balance -- rather,
service of seven and the balance suspended on
three years of probation.

That is his prio; recqrd. We felt that
eighteen was appropriate given his prior record
and given the amount of narcotics found in his
bedroomn.

THE COURT: Do you agree with the
three years, eight months, nineteen days? Time
served?

SOLICITOR WYNES: Yes, Your Honor.

THE COURT: Okay, I will be glad to
hear you on sentencing?

MS. FRAYER:' Thank you, Your Honor,
may it please the Court. As my client told you,
he is forty-three years old, he is a father of
five children. His brother and sister are in
the courtroom today, right there on the second
row. I’ve spoken with his mother numerous
times.

He was arrested on December 7%, 2006.

21
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I inherited the case in Jﬁly of 2008 when I
joined the Public Defenders office. Since that
time I’ve had a chance to work with Mr. Heyward.
We'’ve discussed his case, we have discussed the
charges and done investigation in the case.

Mr. Heyward felt very strongly about
the drugs in this case. We -- after the
pretrial hearing, Mr. Heyward informed me that
he wished to plead guilty to the charge.

I have asked you to defer sentencing on

the criminal solicitation because I did make the

effort to have him evaluated by Dr. Schwartz-

‘Watts, because I think that given his background

and his record that there may be some tendency
-— since he was chatting with a fourteen-year-
old that he might be some type ofgpedophile or
something like that and Dr. Schwartz-Watts, with
her expertise, can give the Court some
understandihg of that.

'My client is here today. He wants to

accept responsibility for the drugs. They were

in his bedroom. He and his mother lived there’
and of course he would not put that burden on
his mother. He is here, he accepts |

responsibility.
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He is looking at a mandatory twenty-
five years. He is very -- he is thankful to the
State for the offer of eighteen. We are asking
that you sentence him to eighteen years today.
That would at least give him a chance to still
be a part of the younger children’s lives. He
has -- every time that I’ve talked with him,
that was his primary concern, for his children.
That is what we ére asking for today.

THE COURT: Okay.

MS. FRAYER: I don’t know if my client
would like to address you or not.

THE COURT: Mr. Heyward, I would be
glad to hear anything that you would like to
tell me.

DEFENDANT: Yes, sir. I accept full
responsibility for everything with the drugs. I
wouldn’t place that on nobody. I was the one.
Just the things about that, I did have them and
I accept all of that. I don’t try to put that
on nobody. I was trying to survive for my kids.
I know that ain’t no excuse but I -- until I
could find a job. I feel really bad because I
am a real part of my children’s life, helped to

raise them, especially the two oldest ones. I

23
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apologize for being in Court, to everybody for
taking up their time being here for these
charges. I take full responsibility for my
actions, I don’t try to put it on nobody else.
I know what I done was against the law.
THE COURT: Thank you, Mr. Heyward.
Anything else?
MS. FRAYER: Nothing else.
THE COURT:  Indictment 06883,
trafficking cocaine twenty-eight to a hundred
grams, you are sentenced to the State Department

of Corrections for a period of eighteen (18)

yeérs. I give you credit for three years, eight

months and nineteen days.

As to the criminal solicitation of a
minor, we will hold sentencing on that until
your attorney can arrange the availability of
Dr. Schwartz-Watts. Thank you very much.

(HEARING CONCLUDED)
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State of South Carolina v. Joseph Heyward 25
Case No. 08-GS-10-6883
Hearing of August 24, 2010
Before The Honorable J.C. Nicholson, Jr .-

CERTIFICATE OF REPORTER

I, the undérsigned, Deéborah Garrison,
official court reporter for the 9% Judicial
Circuit of the State of South Carolina, do
hereby certify thaﬁ the foregoing is a true,
accurate and complete transcript of the hearing
held before The Honorable R. J.C. Nicholson on
August 24, 2010;

I further certify that I am neither kin nor
counsel to any of the parties and have no

interest in the outcome of this action.

Deborah Garrison

Circuit Court Reporter

g9t Judicial Circuit

Charleston, South Carolina

September 2, 2011
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If'any ground set forth in (10) has not previously been presented’ to any Court, State or
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

I, Jossz Hey g , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my

application I declare under penalty of perjury that the following facts are true:

(1) T1am the applicant in this action and I believe I am entitled to redress.

(2)  Because of my poverty I am unable to pay the costs of said proceeding or give

security thereof. .
§ i i Applicant
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STATE OF SOUTH CAROLINA
. IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ,

2011-CP-10-4503
Joseph Heyward. #238182,

Applicant.
v. RETURN

State of South Carolina,

'Respondent.

The Respondent, making its Return to the application for post-conviction relief (PCR)-
filed June 27, 2011 and amended on June 27, 2011, would respectfully show this Court: |
| L
The Applicant is presentiy confined in the South Carolina Department of Corrections

pursuant to orders of commitment 'of_ the Charleston County Clerk of Court. The Applicant was

~ indicted at the April 2008 and July 2008 terms of the Charleston County Grand Jury for criminal

solicitation of a minor (2008-GS-10-4179) and trafficking cocaine (100-200 grams) (2008-GS-
10-6883). Cantrell Frayer, Esquire, represented the Applicant. On August 24, 2010, the
Applicant pled guilty to the lesser-included offense of trafficking cocaine (28-100 grams) and as
indicted to criminél soliéitaﬁon .of é minbr. The HonOrable J.C. Nicholson, Jr. sentenced him to
confinement for eighteen (18) years fpr trafﬁcking cocaine and ten (10) years suspended to five
(5) years of probation for criminal solicitation of a minor. The Applicant did not appeal the

conviction or sentence.



Attached herewith and incorporated herein are the records of the Charleston County
Clerk of Court regarding the subject conviction, the records of the South Carolina Department of

Corrections. and the guilty plea transcript.
IL.
In his current application and amended application. the Applicant alleges that he is being
held in custody unlawfuily for the following reasons:

1. Ineffective assistance of counsel in that counsel

< a. Was not thoroughly prepared by not producing any case law to support |
hrd v.Cato

¢ and defend Applicant’s rights. '
k b. Did not investigate and properly inform Applicant of her results,
where Applicant can upon trial counsel advice make an intelligent
plea.

2, Involuntary guilty plea.
1L

In a post-conviction relief action, the applicant bears the burden of proving the
allegations in the application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the
application alleges ineffective assistance of counsel as a ground for relief, the applicant must

prove that "counsel's conduct so undermined the proper functioning of the adversarial process

that the trial cannot be relied upon as having produced a just result." Strickland v. Washington,
466 U.S. 668, 104 S.Ct. 2052, 2064 (1984); Butler, 286 S.C. 441, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercfse of reasonable

professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this

presumption in order to.receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

45
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The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First. the Applicant must prove that counsel's performance was
deficient. Under this prong, the court measures an attorney’s performance by its "reasonableness
under professional norms." Cherry, 300- S.C. at 117. 386 S.E.2d at 625 (citing Strickland).
Second. counsel's deficient performance must have prejudiced the Applicant such that "there is a
reasonable probability that, but for counsel's unprofessional errors, the result of the propeeding
would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to
guilty plea counsel, the Applicaht must shbw that‘ there is a reasonable probability that, but for

counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1935).
| Respondent submits that Applicant cannot satisfy either requirement of the Strickland
test. However, the allegation of ineffective assistance of cdunse_l probably raises questions of

fact that the record does not conclusively refute.. Accordingly, Respondent requests an

" evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264, 305 S.E.2d

247 (1983).
IV.

Respondent submits that the Applicant’s allegation that his guilty plea was involuntary is

without merit. In PCR cases, a defendant asserting a constitutional violation must frame the

issue as one of ineffective assistance of counsel. Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d

742 (1999). A defendént who pleads guilty on the advice of counsel may cqllaterally attack the
plea only by showing that (1) counsel was ineffective and (2) there is a reasonable probability
that but for counsel's errors, the defendant would not have pled guilty and would have insisted on

going to trial. Roscoe v. State, 345 S.C. 16, 546 S.E.2d 417 (2001). A defendant alleging that

3



his guilty plea was induced by ineffective assistance of counsel must prove that counsel's advice

was not "within the competence demanded of attorneys in criminal cases." Hill v. Lockhart, 474

U.S. 52.56, 106 S. Ct. 366. 369 (1985). A guilty plea is a solemn, judicial admission of the truth
of the charges against the defendant. Statements made during the plea should be considered

conclusive unless the defendant presents reasons why he should be allowed to depart from the

truth of those statements. Crawford v. U.S., 519 F.2d 347 (4" Cir. 1975); Edmonds v. Lewis,

546 F.2d 566 (4™ Cir. 1976).

Respondent submits that the record fully supports the knoth and voluntary nature of
Applicant's plea. However, allegations regarding ineffective assistance of counsel and the
voluntary nature of the plea may raise a qﬁestion of fact that is not conclusively refuted by the
record. Accordingly, Respondent requests an evidentiary hearing on this allegation. Sharper,
305 S.E.2d 247.

V.
The Respondent denies each allegation that is not expressly admitted, qualified, or

explained.
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VL
WHEREFORE, having made its Return. the State requests an evidentiary hearing be

held.
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT .
Assistant Deputy Attorney General

- MATTHEW J. FRIEDMAN
Assistant Attorney General

By:‘mj" Q‘\W |

ATTORNEYS FOR RESPONDENT

Office of the Attorney General
P.O.Box 11549
Columbia, SC 29211

- (803) 734-3737

fﬁm\) % ,2011.




49

STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )
)
) 2010-CP-10-4503
)
JOSEPH HEYWARD, #238182 )
)
Applicant, )
)
vs ) AFFIDAVIT OF SERVICE BY MAIL
)
STATE OF SOUTH CAROLINA, )
)
Respondent. )
)
1. I'am an employee of the Respondent in the above-captioned action.
2. Regular communication by mail exists throughout the State of South Carolina and that this
is a proper circumstance of service by mail.
3. I have this day served a copy of the Return in the above-captioned matter on the following

person by depositing same in the United States mail, postage prepaid:

Kelly Morrow, Esquire
935 Misty Lake Drive
Charleston, SC 29412

DATED this 7th day of October, 2011

hee ¢ Ao
6%4, 7 : i e
Anne R. Henley, @al Assistant
For Respondent
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STATE OF SOUTH CAROLINA

- ; | COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) -
| Joseph Heyward,
Plint, )
Vs. ; Case No. 1 l-CvPél.O:-4503
Statel of South Carolina, 3
" Defendant. ;
TRANSCRIPT OF HEARING

.. The within Hearing was held on January 10, 2012, before The Honorable
R.Markley Dennis, Jr. in Courtroom 4D of the Charleston County Courthouse,

" 100 Meeting Street, Charleston, South Carolina; attended by Counsel, as follows:

APPEARANCES: |

‘Kelly Morrow, Esq.
(Information not provided)
Appearing for Applicant

Matthew Friedman, Esq.

OFFICE OF ATTORNEY GENERAL
PO Box 11549

Columbia, SC  29211-1549

Appearing for State of South Carolina

DEBORAH GARRISON
Circuit Court Reporter - 9" Judicial Circuit
Post Office Box 901
Johns Island, South Carolina 29457
dGarrison@sccourts.org:




Joseph Heyward v State of South Carolina
Case No. 11-CP-10-4503
Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.

INDEX
Testimony of Joseph Heyward
Testimony of Cantrell Frayer
Ruling of the Court

EXHIBITS

(No Exhibits Entered)
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Joseph Heyward v State of South Carolina
Case No. 11-CP-10-4503
: Hearing of January 10, 2012 -
Before The Honorable R. Markley Dennis, Jr. '

THE COURT: Good morning, Mr.

-Heyward._ We’re here on your application for

post-conviction relief and you’re here with
your lawyer, Kelly Morrow. She has explained/
talked with you about this and you understand

what your possible outcomes are in this

proceeding?
APPLICANT: Yes, sir.
THE COURT: According to this you

were allowed to plea to a lesser—included
offense than trafficking cocaine; that being
apparently'the most serious éne;

What’s the maximum for criminal
solicitatibn with a minor? _

MATTHEW FRIEDMAN: I believe that
it’s ten years. | |

THE COURT: | All right. Clearly the
trafficking carries the most consequence. You
were allowed to p}ea to the lesser—-included

offense of twenty-eight to a hundred grams.'

. What was the weight of the drugs that was

shown?
MATTHEW FRIEDMAN: It was about a
hundred and seventy gréms?

THE COURT: Do you agree with that,
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Joseph Heyward v State of South Carolina
Case No. 11-CP-10-4503
Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.
Mr. Heyward, that it was about a hundred and
seventy grams?
APPLICANT: Yes.
THE COURT: You understand that if
I return this that you go back and you have
exposure for trafficking, one hundred to two
hundred grams, which carries a greater minimum
sentence, I think. What is the minimum
sentence?
MATTHEW FRIEDMAN: | Minimum of
twenty-five, mandatory.

THE COURT: So it’s a mandatory of

twenty-five. Do you understand that?

APPLICANT: Yes.
THE COURT: So you’re giving up
basically the eighteen years —-- it’s twenty-

five to thirty. Do you understand that?

APPLICANT: Yes, sir.

THE COURT: Okay. And that’s your
desire?

APPLICANT: Yes, sir.

THE COURT: Very well. You may

proceed, Ms. Morrow.

MS. MORROW: I am ready to proceed,

Your Honor. I’m prepared.
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Joseph Hej'ward v State of South Carolina 5
- Case No. 11-CP-10-4503
. Hearing of-January 10, 2012 ‘
Before The Honorable R. Markley Dennis, Jr.

THE COURT:  Okay.

MS. MORROW: - However, my client would
like a continuance.

- THE COURT: He wants a continuance?

~MS. MORROW: Yes, sir, based on the
fact that he would like additional tiﬁe to
researcﬁ his case;

THE COURT:  What is it that he needs
to research? What is it that you need to |
research?'

APPLICANT: I have found some more
grouﬁds, ineffectiveness as ﬁell as —-—

.THE'COURT: We will allow you to
amend that. What are YOur‘grounds?

. APPLICANT:  Yeah, when, uh, the —-—
the, the -- the Motion that she said that she
Was.going to file for me and everYthing wasn'’t
filed. -

THE COURT: Well, you understand
that when you plead guilty in this state --
federal court, you mey have -- yeu can presefve
some MotiOn argument. In fhis state when you
plead guilty, you waive that. Do you

understand that?

APPLICANT: . h(No'verbal response) .



i T = WV, T -N

o0

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

55

Joseph Heyward v State of South Carolina _ 6
Case No. 11-CP-10-4503
Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.

THE COURT: Do you understand that?
APPLICANT: No, sir, I didn’t.
THE COURT: A guilty plea waives —-

you waive all Motions and all things that you
could have filed. That’s what happens when you

plead guilty. And you pled guilty, right?

APPLICANT: Yeah. Yes, sir.
THE COURT: I will be happy for you
to amend it but it’s -- it’s really -- I am

sure that your lawyer has told you this, that
once you plead guilty'that those are gone.

So the only way you can preserve that
is to go to trial. You go to trial on the
indicted offense. I don’t know what somebody
is going to do but the worse case scenario, of
course, for you would-be that somebody would
give you thirty years and then put the
solicitation behind that. So you got -- that
means that you could get forty.

But that’s your call. 1It’s up to you.

So ~— you’re prepared to go forward

~with his application today?

MS. MORROW: I am, Your Honor.
THE COURT: Is the State willing to

have him raise the issue concerning the Motion?
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Joseph Heyward v State of South Carolina- ' 7
* Case No. 11-CP-10-4503 E
Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.
MATTHEW FRIEDMAN: Yes, Your
Honor. No problem.

THE COURT:  All right. You can

testify'to whatever Motion you want to testify

to. - The Motion to continue is denied.

Thank you very much. Witnesses are
present. Call your first witness.

MS. MORROW: (Sidebar with
Applicant), -- Your Honor, my client would like
to withdraw at this time. |

'THE COURT: Mr. Heyward, why do you

- change your mind? And I ——-

‘APPLICANT: I -—-

THE COURT: Hold on just a second,
Mr.‘Heyward. Before you answer the question, |
uh, —- I really do think all of theseé things to
heart and they’re serious to me.

As I told one of the gentlemén‘ﬁhis
morning, one of the things that I think is a

benefit to me -- at least to me personally. I

can’t say it .across the board but for me

personally was having the privilege of
practicing law for twenty-one years; in doing
so, representing persons just like you. I

handled a number of post-conviction relief
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Joseph Heyward v State of South Carolina 8
Case No. 11-CP-10-4503
Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.

applications when I was a lawyer. So I think
this is a serious proceeding and I take it that
way, the concerns that you have.

APPLICANT: Yes, sir.

THE COURT: I understand that.. But
when you withdraw this application, what you’re
doing is setting it up so that if you change
your mind you can’t come back. The iaw is, as
you know, says that you can’t have successive
applications and there is a statute of
limitations. Which I haven’t check it but my
guess is it’s probably run to file another
application.

So what we are doing today can create
a legal obstacle for you, first of all. I am

not saying that it can’t be surmounted but more

than likely it will not be able to be

surmounted. Just as I talked to you about this
matter about the Motions, frankly, personally,
I think the ——- I like the federal system where
persons can raise Motions, have a ruling and
then enter a guilty plea, then appeal that
Motion and not run the risk of going to trial.
We all know -- not saying that it will, but we

all know the possibilities that that carries
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-Joseph Heyward v State of South Carolina 9
Case No. 11-CP-10-4503
: - Heéaring of January 10, 2012
_ Before The Honorable R. Markley Dennis, Jr.

with it -- you know, some possibility -- not

saying that it would but there is the

possibility of a greater sentence after trial

than it is a guilty plea. I don’t think that
necessarily is absolutel but it’s a possibility

and something that I think. -- at least I told

- my clients, . .that you have to think about.

I mean, it’s your,decisién. Not mine.
But -- it’s your decision but it’s a factor
that you need to weigh and out into that.

But in,thié sﬁatevwhen you enter- a
guilty plea, you take but_all-of those Métion
issues. 1It’s gone, as a matﬁer of law.

Now, I’ve already expressed my
personal desire. But I took an oath to apply
the law, so that’s where we are. But whén you

say, ‘I want to change my mind’, you’re. going

. to have to convince me why you want to change

your mind.

' Because you told me when I was talking
to you earlier that, no, you wanted to go
forward with this. |

APPLICANT: Yeah, I -- after you

said -- after you said that, I feel 1like I'm:

talking about something that nothing to do with
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Joseph Heyward v State of South Carolina 10
Case No. 11-CP-10-4503
Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.

the Motion any everything. I was going for
trial, because then everything changed because
before I went to trial she said that she was
going to file on these Motions. But she
didn’t. She filed one and -- it didn’t work.

THE COURT: Well, she tried ocne.

APPLICANT: Everything I got was
based on those.

THE COURT: Well, let me ask you a
question. Do you think it was a benefit to you
-— and you don’'t -- this doesn’t bind you but
do you think that it was a benefit to allow you

to plead to a lesser-included offense here?

APPLICANT: Uh, -- yes.
THE COURT: See, that’s the factor
that you’ve got to consider. If you represent

-- if your lawyer is there, my guess 1is that
the solicitor said ‘If you want to file some
Motions’ that’s typically what they do. That’s
the advocacy part: ‘If you want to get this
deal, we’ve got to go forward. If you want to
file your Motion, that(s fine, but the deal is
off the table.’ |
Now, I don’t know whether that was the

case but it wouldn’t surprise me that that is
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Joseph Heyward v State of South Carolina 11
Case No. 11-CP-10-4503 .
. Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.

the case.

APPLICANT: Well, before I had two
pleas before and, uh, —Q.this is what I
basically told my lawyer. I said, ‘Well, what
the police done to get these, I would go
forward. . I would take those pleas.’ . See what

I'm saying?

THE COURT: Well, kinda, sorta. But
APPLICANT: But she said that we
were going to'go ahead because —- her

ihvestigator told me that after she read the
statement and she sees that -- after I tell her
what’s wrong with. it, she says yeah, it was
wrong. -You see what I’'m saying?

THE COURT: Oh, sure. And let me
tell you something, that’s thé beauty of this
system. When I was sitting dn.that‘side, I
didn’t always agree with what the judge did.

I had my opinion'as a lawyer. . And, frankly, I
-- I don’t think I'm any smarter than any of -
these lawyers here, I just happened to be in a
positién thatvI was elected as judge. Really:
and truly it is just -- as I told somebody last

week, we are going to disagree but it’s my
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Joseph Heyward v State of South Carolina 12
Case No. 11-CP-10-4503
Hearing of January 10, 2012 -
Before The Honorable R. Markley Dennis, Jr.
decision and I'm going to make it.
You know, I understand that people
don’t agree with me, necessarily, all the time.

If T am wrong, then somebody up the road can

“appeal. If they change that or correct that,

they can correct it --"if they think that it is
an error. That is the beauty of this sysfem.

That’s why it frees me to do the best
I can. It freed me as a lawyer to tell my
client what I thought was a good or bad idea.
But it’s his case or her case. If my position
is legally incorrect, there is a place to have
that -- checked further. That may be a
possibility.

The problem that we have here is that
we have a plea and it restricts to a large
extent what you can consider, because of the
plea. If you’d gone to trial, it would -- it
could preserve all things.

But if you go to trial, that’s where
you’ve got to weigh this other thing. You’'re
going to trial on the more serious offense.

The problem that most people don’t
understand is -- and that’s why I asked how

much were the drugs. About seven years ago,
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Joseph Heyward v State of South Carolina 13
Case No. 11-CP-10-4503
Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.
and I. realized then why I didn’t try many
trafficking cases. Growing up —-- and I am
dating myself. Most people that I see
probably, sometimes, weren’t around when Miami
Vice hit the television screen. And there was

all this big money, boats and all this stuff in

Miami with the big drug trafficking. That’s

‘what you think about when you think of

trafficking.

But in this state, do you know whét
you have to proﬁe to convict somebody of
traffiéking? That you were in possession.and
that the amount was over the limitf That!s it.
They don’t have to prove that you were making
lot of money. They don’t have to prove that it -
was a big business operation for you. Just the

guantity of the drugs. That puts it -- that’s

"it. That’s all that they have td»prove.

That’s the problem. If I am your
lawyer, I am saying ‘you_know, we’ve got to’/,
you can’t ignore that. -That’s there. That’s
reality.

| It’s your call. 1It’s whatever you
want to go;. I am ready to try your case. I

haven’t heard it, just whatAyou’ve told me. I
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~don’t know anything else about it. So -- we

can go forward and —-- you know, I don’t know
what I will do.

But if you win, you’re going back to
square one. That’s the only -- that’s the
scary thing to me. For somebody that was in
possession of that much drugs.

Because I don’t know what kind of
deals there may be. I don’t know what the
Motion outcome would be. It might be good.

It might not be good. Don’t know.

But that’s the risk that you run.
That’s why I say it’s your call. You’re the
only one that is exposed to the risk. None of
us are. I am not trying to be callous, that'’s
just ieality.

- So what’s your call?

APPLICANT: We will move forward.

THE COURT: All right. Call your
first witness, please.

MS. MORROW: I would like to call Mr.
Heyward.

THE COURT: Okay.

(WITNESS TAKES STAND)

JOSEPH HEYWARD, being duly sworn to
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tell the truth, the whole truth and nothing but
the truth, testified, as follows;

| DIRECT EXAMINATION
BY MS. MORROW:
Q. Mr. Heyward, you applied for a PCR based
on ineffective assistance of counsel in that
counsel was not thoroughly prepared by not
producing case law to support and defend your
rights, and that counsel did not investigate
and properly'inform you of her results so that

you could, upon trial counsel advice, make an

" intelligent plea. And you also applied for a

PCR on an involuntary guilty plea.
Beginning with the ineffective assistance
of counsel, can you please tell us about. your

claim?

A, Well, what that has to do with -- the

Motion that she filed at the suppression
hearing and before that, before she said that
they -- that they had a warrant for the
solicitation charge and that’s Qhen they-fouﬁd

the drugs, with that warrant. She said that

they find that, that it ain’t right. I thought

that it wasn’t right, too. And so she said,

‘basically, that she was going to file Motions
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dealing with that to get that evidence

suppressed.
0. Okay.
A. And when it came down to it, we was

dealing with one Motion. When the judge asked
for anything to support that, to back it up,
she couldn’t. '

It’s not only that she didn’t file the
Motion and everything. On the affidavit with
the officer, that the officer made, that sworn
affidavit, that-didn’t happen also.

So on top of that, plus I believing that
the officer.be wrong, I think something was
wrong -- they denying these affidavits and, you
know, my lawyer telling me that they wrong and
she was going to file a Motion. I went ahead.
Q. Also, can you discuss why you feel that
you involuntarily plead guilty?

A. That was it, too.

0. You mentioned in your affidavit that she
did not properly investigate.

A. Yeah, yeah.

Q. Or inform you of the process?

A. Yeah, that goes to -- if she had done the

investigation and if she had come back and tell
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me what they had done was right, then I would
have took the original plea that was offered to
me. That’s the main thing that I am getting
at. |

Q. And you’re saying that she did ---

A. No.
Q. ~-—— not do that at that time?

A. No. No. But I mean -- when the judge
asked for anything to support what she was
saying, she couldn’t find it, couldn’t say

nothing. You know, and I -- I mean, if I had

‘right then and there -- I even told her in some

letters that I wrote her and talked to her, I
told~her that ‘if what they done was right,
then I will take the plea.’

Q. As for ineffective assistance of.counsel,
do you think that your attorney’s actions
prejudiced you in your defensé?

A.  Yeah. Definitely, yes.

Q. As for your involuntary.guilty plea, if
your attorney had properly informed you as to
her results as to the offer énd plea process,
wogld'you have insisted on going to trial, not
have taken the ‘guilty plea?

A. No. I would have taken the plea. If she
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had investigated properly and, uh, told me that
what they had done was right, I would have took
the plea. I’m talking about the original one.
Q. I’'m asking about the plea that you did
take, would you have gone to trial if she had
properly informed you? If she had properly
informed you, would you have gone to trial
instead_of taking the guilty plea which you
took?
A. I don’t really understand that. What I am
saying is -- what I am saying is that if she
had informed me before now -- not on this plea
but before this --
Q. The final plea? Prior offer?
A. Yeah. If she had informed me then, I
wouldn’t havé took the plea. I would have
insisted on a trial.
Q. Okay. So basically on the plea that you
took, that you pled to in court, the guilty
plea, what I am asking you is that if she
advocated on your behalf properly and informed
you, would you have taken the plea or would you
have gone to trial instead of taking this

current plea that you took and, uh, -- instead

of going to trial?
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A. See, I -- (pause) —- thathuestion is
confusing. You’re talking about I —- I
wouldn’t have -- (pause), I wouldn’t have take

the plea. I mean, I would go to trial.

See, what I am talking about is stemming

from before. After this, I took the plea

because we lost that hearing.

Q. .. Okay. So had you been successful at the

hearing, would you have gone .to trial instead,

if that Motion to suppress had beeni———
A. Oh, yes, ma’am. Yes, mé’am. Yes.
Q.-A Okay.
MS. MORROW: Nothing further.
THE COURT: Cross examiﬁé?
MATTHEW FRIEDMAN: '~ Thank you.
CROSS EXAMINATION

BY MATTHEW FRIEDMAN:

Q. Good morning, Mr. Heyward. You referenced

the original'pléa. Was there a plea offer in

this case?
A. Yes.

Q. . What was that offer?

A. I think the first one -- for fifteen years
and the second one was seven to twenty-five.

Q. Did your attorney communicate those offers
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to you?

A. Yes, sir.

Q. Whose decision was it to reject those
offers?

A. Decision?

Q. (Affirmative nod).

A. From we was talking, both our decision.

We both felt at that particular time they was
wrong because they’d lied on their affidavits,
too.

Q. But you ultimately did plead guiity, is
that right?

A. Yes, sir.

Q. Do you remember during the plea hearing
that you said that you understood the nature of
the charges?

A. Yes, sir.

Q. And the possible punishment?

A. Yes, sir.

Q. Do you recall telling the judge that you
were satisfied with your attorney?

A. Yes, sir.

Q. You also told the judge that you had
enough time to make the decision to plead

guilty?

69
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A. Yes, sir.

- Q. Do you remember telling the judge that yoﬁ

understood your right to-a jury trial?
A. Yes, sir. | |
Q. You also told him that you did not want a
jury trial?
A. Yes, sir.
Q. Sounds like today that your testimony is
that you did not want a jury trial?
(No verbal response).
Is that right?
(No verbal response).
Did you want to goAto trial?
~ If we had won our suppression hearing.
Do you remember telling the judge during
your plea that no one had threatened or
promised you anything to get yoﬁ to plead
guilty? | |
A. Yes, sir.A
Q. You also told the judge that you were
pleading guilty of your own free will and
accord?
A. Yes, sir.
Q. During the plea you told the‘court that

you were in fact guilty of these offenses?
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A. Yes, sir.
Q. Do you remember addressing the court
during your plea-?
A. Yes, sir.

Q. You said that you were taking full

responsibility for the drugs, is that right?

A, Yes, sir.

Q. - What was it that you wantéd your attorney
to investigaté that she failed to do?

A. The Motion that she filed and investigate
the fact that I -- that they had a warrant for

one charge and that they came across the drugs,

" that they illegally used that -- used that to

charge me with the drugs. That was the
question. I thought that they couldn’t. She
thought that they-couldn;t. But her
investigator told me that they could. When she
said that, -- if she had said right then and
there that they could use these things, I would
have right then and there accepted the plea
that was offered. But she didn’t. She said

that -- she still felt that they were wrong and

"she was going to file some more Motions.

0. What was the Motion that she filed?

A. I think it had something to do with --

-

1
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poison seed of the tree, or something like

that.
Q. Was that a suppression Motion?
A.  Yes, sir.

MATTHEW FRIEDMAN: I have nothing
further, Your Honor.
THE COURT: Redirect?
MS. MORROW: Nothing further.
THE COURT: You'may come down, Mr.
Heyward. Thank you, sir.
| (WITNESS STEPS DOWN)
MS. MORROW: -i would like to call Ms.
Cantrell Frayer[ Youﬁ Honor.
THE COURT: Ms. Frayer.
(WITNESS TAKESASTAND)

CANTRELL FRAYER, being duly sworn to

-tell the truth, the whole truth and nothing but

the truth, testified, as follows:
DIRECT EXAMINAT ION

BY MS. MORROW:

Q. Good morning, Ms. Frayer.
A. Good morning.
Q. Did you produce any case law in support of

Mr. Heyward’s Motion to suppress?

A. The Motion to suppress that we argued,
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that was one of the Motions that we had, we
argued -- we tried to argue Arizéna v. Hicks
but the truth of the matter was that we had
told Mr. Heyward that they had a warrant for
the computer, then they got the second warrant
-— after they found the drugs, they did obtain
a second search warrant. So there was -- so
the search issue became invalid.

I lacked client control in this case.

We argued-a Motion that we knew that we
could not win, basically.
Q. DidAyou investigate into the multiple
warrants, as to their validity?
A. Yes, we did. The original warrant, search
warrant, was for computer items, hard drives,
anything that could be related to a computer or
where files could be stored. I explained to
Mr. Heyward that when they went into the desk
drawer.and they found drugs in the desk drawer
that you could have -- the computer desk

drawer. That if the computer is there, that

- you coﬁld have books or things related to a

computer —-- disks or whatever -- and during
that Motion, the State even produced a flash

drive which showed how small it was, that that

/3
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could have been anywhere. So it was.at that
point‘that - baéically Wé lost the Motion.

Q. During the offer and plea process, did ydu
fully investigate and‘pfoperly inform Mr.
Heyward of your results. Can you just explain
a little bit about what happened during this
process and the offers extended to Mr. Heyward.

A. Originally Mr. Heyward was represented by

'Attorney Stephen Harris with our office. I

came to the Public Defenders Office in July of
2008 and I got Mr. Heyward’s‘case. Attorney --
the aésistant attorney geheral sent me an offer
5n September 12“} 2008, which I then forwarded
to Mr. Heyward.

On September 19*®, 2008, I sent him

therffer, which was that -—- ‘You may plead to

one count of trafficking, 28 to 100 grams’
rather than trafficking 100 to 200 grams, and
one count of criminal'soliéitation of a,minor.
The solicitation charge carries ten years and
will be a straight up plea. The reduced

trafficking charge carries seven to twenty-

five.’ Mandatory twenty-five. Based on his

record_and~the weight of narcotics, I would

recommend a minimum of fifteen years active



10
11
12
13
14

15

16
17
18
19
20
21
22
23
24

25

Joseph Heyward v- State of South Carolina 26
Case No. 11-CP-10-4503
Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.
incarceration on trafficking.

She would —-- there was a proximity
charge and she was not going to indict that,
which would have been a strike. And she would
not -- she wouldn’t ask for the -- she would
not have indicted the failure to register as a
sex offender.

Q. Did you relay this offer to Mr. Heyward?
A. Yes, I did. .

Q. What was his response?

A. Mr. Heyward told me that he wanted to tell
his story, that they didn’t have a right to
come in his house and -- they came to computer,
they should have only found -- gotten the
computer stuff. He felt that once they found
the drugs that they should have stopped
searching for the computer item and continued
until they had gotten the search warrant for
the drugs.

So —-- over the period from 2008 to 2010
when Mr. —-- when we finally got on the trial
docket, then that had -- that had been a
constant thing with Mr. Heyward, whether his
rights ﬁave been -- at that time.

Q. Was there an additional offer given after

75



76

10
11
12

13
14

15
16

17
18

19
20
21
22
23
24
s

Joseph Heyward v State of South Carolina 27
Case No. 11-CP-10-4503
Hearing of January 10, 2012

Before The Honorable R. Markley Dennis, Jr.
this occurrence? The first offer than you
mentioned?
A. - Right. They kept the offer open until
basically 2010. It wasn’t until June 23%9,
2010, after she sent it back ‘Okay, this is

the final offer. He has one last chance to

accept.’

Then after I met with him again and told
him, he communicated to me that he ébsolutely
did not want to plea. I sent a letter to the
assistant attorney, Jennifer Lyons (phonetic),
telling her that the offer was rejected and to
please place him on a trial docket as soon as
possible.

| MS. MORROW: No further qguestions.

'THE COURT:‘ Cross—examine, please.
.MATTHEW FRIEDMAN: Thank you, Your
Honér. |
| CROSS EXAMINATION

BY MATTHEW FRIEDMAN:

Q. ,'MS' Frayer, how old have been practicing
law?

A. Ten" years.

Q. You were appointed on this case, ié that

. correct?



10
11
12

13

14
15
16
17
18
19
20
21
22
23
24
25

17

Joseph Heyward v State of South Carolina 28
Case No. 11-CP-10-4503
Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.
A.  Yes.
Q. Do you remember about how many times you
met with the applicant?
A. From 2008 until 2010, I would say well
over twenty times including with my
investigator and -- I also had a second chair,
Ted Smith, from our office who also met with me
and Mr. Heyward.
Q. Do you recall if you discussed the
elements of the charges that the State was
required to prove?
A. Yes, we did.
Q. Did you discuss potential defenses with
him? |
A. Yes, we did.

Q. I believe that you testified that that 15-

year recommendation was extended on September

12®, 2008; is that correct?

A. Yes.

Q. Until June of 20107

A. Yes, sir.
Q. Whose decision was it to reject that
offer?

A. Mr. Heyward’s.

Q. Do you recall having discussions with Mr.
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Heyward about that second search warrantvthat
was obtaihed by the police? |

A.  Yes, we did.

Q. I believe that you testified that some
Motions were argued pretfial. |

A. Yes. WeAargued -— Beattie Butler from our
office, who is the head trial attorney in our
office, even met with Mr. Heyward. During that
time, Mr. Heyward expressed that he -- that he
felt that the drug trial should be separate |
from the criminal solicitation trial, so we did
attempt to argue a joindef.Motioh; which we
lost, dﬁe to the fact that the drugs were found

durihg the search for the computer. Judge

~ Nicholson stated that it would be difficult to

have that trial without mentioning --

mentioning one without mentioning the other.

Q. And after those pretrial Motions, was

there a time_when-Mr.‘Heyward told you that he
wanted to plead guilty?'>

A.- Yes. After we finished with those
pretrial Motions, I~visited him at the jail
that evening and go over -- you know, ‘Okay, we
had court today, here is what we are Qoing to

do in the morning. I am going to start...’ -
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openings, you know, starting -- my opening
statementvis something like ‘this.’” You know,
going over that with him.
He stopped me. He said, ‘Listen, I
appreciate you —-- you’ve gone your best, but

that judge isn’t listening to nothing we’re

saying. We're already lost. I want you to see

if you can get me the offer back from the

attorney general.’
Q. Did you contact the assistant attorney
general and try to get that offer back?
A. Yes, I did. I called the next morning.
I told her and she said that because we had
already started the pretrial that she had to
talk to her supervisor.

She indicated to me that the supervisor
told her that she could not go below twenty.
I told her that -- I said, ‘Well, twenty is not
going to do it. We will just go ahead to
trial.” Then she said, ‘Well, you know, I'11
do eighteen. I’1l1l probably get in trouble but
I’11 offer him eighteen if -he -- you know, if
we can do it now.’

So I went to Mr. Heyward, Mr. Smith

and I, and we talked to him about the offer was
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now éighteen.
Q.  Whose decision,was it to plead guilty to
the eighteen? |
A. 'Mr. Heyward’s.

MATTHEW FRIEDMAN: i have nothing
further. |

THE COURT: Redirect?

MS. MORROW: Thank you.

REDIRECT-EXAMINATION

BY MS. MORROW: |
Q. At the point whenever'these dffers were
eitended, whose choice was it to reject these
offers ——- was it yours and Mr. Heyward’s, was
it Mr. Heyward’s alone?
A. Mr. Heyward’'s. It was Mr. Heyward’s .

decision. I told him that ‘I work for you.

I think that we should plea.’ He said, ‘I want

to tell my story.’” I have a clear membry that
that is what he told me that he wanted to do,

that he wanted to plea, he wanted to tell his

~story.

I was -- there was an incident where I
sent him something on the criminal solicitation
part, because we had an issue about the age of

consent. I sent him a memo explaining that and
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he sent it back to me and said this -- this was
information that I had gotten to help his case.
Bﬁt I did have Mr. Heyward sign a document
saying that -- whaﬁ was —-- all wé had covered,
what the plea was, and that was -- that was
signed by Mr. Heyward. He initialed -- there
were twelve and he initialed those, witnesses
by my paralegal.
MS. MORROW: Court’s indulgence,
(sidebar with Mr. Heyward).
REDIRECT EXAMINATION CONTINUED
BY MS. MORROW:
Q. Ms. Frayer, did you receive any letters
from Mr. Heyward?
A. Yes.
Q. Did you receive letters stating that if
what the police had done was correct,‘proper,
or right, that he would proceed?
A. - Mr. Heyward never said if.they were right.
He —- from the offset when I met with him, the
police, what they did -- that they should have
stopped, gotten a warrant, and that was from
2008 when I first met with him until when the
case was placed on the docket.

MS. MORROW: No further questions,

81
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Your Honor.

THE COURT: Recross?
MATTHEW FRIEDMAN: No other
guestions.
THE COURT: Thank you, you may come
down.
(WITNESS STEPS DOWN)
THE COURT: Do you have any

additional witnesses?
MS. MORROW: .Nb, sir. ‘
THE COURT:  Does the State have any
additional witnesses?

MATTHEW FRIEDMAN: No witnesses

from the State.

THE COURT: Very well, I will be
happy to hear from you in closing then?

MS. MORROW: Your Honor, it is my
client’s position that he received ineffective
assisténce of counsel by his attorney by<not

producing case law to support and defend his .

rights, also in not-fully investigating the

warrants. She also did not properly inform him

" of her results so that he .could make an

intelligent plea.

It is also his position that had he
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been properly informed during the offer process
that he would not have pled but would have,
instead, proceeded to trial.
THE COURT: Okay.
MATTHEW FRIEDMAN: Thank you,
Your Honor. The State would submit that the

applicant has failed to meet his burden.

There is nothing to suggest that Ms.

" Frayer was ineffective in this case. She

testified that she explained the second warrant
the police obtained, she explained that to the
applicant. She also argued a suppression
Motion. Before that, she took him a 15-year
offer which he chose to reject.

After the pretrial Motions were
denied, counsel testified that the Applicant
informed her that he wanted to plead guilty.
She went back to the solicitor té get an offer.
She communicated that 18-year offer to the
Applicant and she indicatea that it was his
decision to plead guilty. The record reflects
that the plea was entered freely and

voluntarily.

For those reasons, we would ask the

Court to deny and dismiss the application.

83



10
11
12
13
14

15
16
17

18
19
20

21
22
23

24
25

| Joseph Heyward v State of South Carolina 35 .

Case No. 11-CP-10-4503
. Hearing of Januvary 10, 2012
Before The Honorable R. Markley Dennis, Jr.
THE COURT: Any reply argument?
MS. MORROW: No, Your Honor.
THE COURT: = Very well. Certainly

I understand the Applicant’s position. He

articulated it very clearly. He wouldIgO'to

trial if he prevailéd on his suppression .

‘Motion. If prevail on your suppression Motion,

there’s nothing to try other than the criminal
solicitation. I understand that. But that’s
one of those risks that everybody makes. ,Yoﬁ-

take a chance and —-- fraﬁkly; I understand that

he lost the —- I.believe the first.offer was

seven to twenty—-five and then the next was .
fifteen years. Then he. lost the fifteen years.
Quite honestly, I don’t know that that
is ineffective_assistance. That’s just one of
those risks_that lawyers have to deal with, and
it’s part of the -- part of the case management
offer that governs this.cifcuit and, I ﬁhink,
just about every circuit in the state, that
thére'has.to be an offer; but there is a limit
as to how long. Clearly that was extended to
you. There was strategy behind it,vénd I
understénd that, and you explored it.

Any lawyer can read the law. You have
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Joseph Heyward v State of South Carolina 36
Case No. 11-CP-10-4503
- Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.
something to argue, and you take a chance.
Sometimes you win. Sometimes you don’t. When
ydu don’t, there are some consequences that
flow. In this case the consequence was that
you lost the 15-year offer.

Quite frankly, I don’t -- I notice the
sheet but this was not addressed -- there was
no discussion other than a recommendation of
eighteen years. So there really was never a
guarantee of eighteen years, or a guarantee of
fifteen years. The judge could sentence you up
to twenty-five years, from seven to twenty-
five, as you stated; which is what that charge
carries.

So really I don’t find that there was
any ineffective assistance of counsel here. =
But assuming that she didn’t advise you.
properly, you really -- the consequence would
have been the same; you would have pled guilty,
which is what you did. So it really doesn’t.
affect the outcome. So I respectfully deny
your Motion and ask the State to prepare the
appropriate Order and submit it within thirty
days. Good luck to you, Mr. Heyward.

(HEARING CONCLUDED)
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Joseph Heyward v State of South Carolina 37
Case No. 11-CP-10-4503
) Hearing of January 10, 2012
Before The Honorable R. Markley Dennis, Jr.

CERTIFICATE OF REPORTER

I, the undersigned, Deborah Garrison,

official court reporter for the 9™ Judicial

Circuit of the State of South Carolina, do
hereby certify that-the foregoing is a true,
éccurate and complete transéript of fhe'hearing
held before The Honorable R. Markley Dennis,
Jr., on January 10, 2012; |

I further certify that I am neither kin
nor counsel to any of the parties and have no

interest in the outcome of this action.

Deborah Garrison

Circuit Court Reporter

oth Judicial Circuit -

Charleston, South Carolina

March 26, 2012



STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
)
COUNTY OF CHARLESTON ) 2011-CP-10-4503
| ) N
Joseph Heyward, #238182, )
) P .
Applicant, ) 2 -
) s s T,
v. )  ORDER OF DISMISSAL’( L
. ) T 0’
State of South Carolina, - ) \ N i "’9\9
) N %2n o
Respondent. ) 2%, v
) \ 3

This matter comes before the Court by way of an application for post-conviction relief
(PCR) filed June 27, 2011 and amended on June 27, 2011. The Respondent made its Return on
Qctober 7,2011. An evidentiary hearing into the matter was convened on January 10, 2012 at
the Charleston County Courthouse. The Applicant was present at the hearing and was
represented by Kelly Morrow, Esquire. Matthew J. Friedman, Esquire, of the South Carolina
Attorney General’s Office represented the Respondent.

. Applicant and plea counsel, Cantrell Frayer, Esquire, testified at the PCR hearing. This
Court had before it the records of the Charleston County Clerk of Court, the Applicant’s records
from the South Carolina Department of Corrections, the guilty plea transcript, the PCR
application and amended application, and Respondent’s Return thereto.

PROCEDURAL HISTORY

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitmeént of the Charleston County Clerk of Court. The Applicant was

indicted at the April 2008 and July 2008 terms of the Charleston County Grand Jury for criminal

solicitation of a minor (2008-GS-10-4179) and trafficking cocaine (100-200 grams) (2008-GS- 7

10-6883). Cantrell Frayer, Esquire, represented the Applicant. On August 24, 2010, the

Rt
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Appﬁcaﬁt pled guilty to the lesser-included offense of trafficking cocaine (28-100 grams) and as
indicted to criminal solicitation of a minor. The Honorable J.C. Nicholson, Jr. sentenced him to
confinement fér eighteen (18) years for trafficking cocaine and ten (10) years suspended to five
5) ye,ars' of probation for criminal sélicitation of a minor. The Applicant did not appeal the
conviction or sentence.

ALLEGATIONS

The Applicant alleges he is being held in custody unlawfully for the following reasons:

1. Ineffective assistance of counsel in that counsel ,
' a. Was not thoroughly prepared by not producing any case law to support
and defend Applicant’s rights.

b. Did not investigate and properly inform- Applicant of her results,
where Applicant can upon trial counsel advice make an intelligent
plea. ' ‘

2. Involuntary guilty plea. -

FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court had the opportunity to review the record in its entirety and hear. the t&cﬁmony
and arguments presented at the PCR hearing. This Court has further had the opportunity to
observe each wn:ness who testified at the hcarmg, and to closely pass upon hlS or her_ credibility.
This Court has weighed the t¢stixnony accordingly. Set forth below are the relevant findings of
fact and conclusions of law as required by S.C. Code Ann. § 17-27-80 (2003).

The Applicant teéﬁﬁed that counsel failed to investigate the motion to suppress she filed
and the warrant for the solicitation bharge. He 'assértéd that if counsel had properly informed
him and investigated properly, then he would have taken the oﬁginal, plea offe-r for fifteen (15)
years. He admitted that he did not want to go to trial. Applicant testified that it was his decision
and counsel’s decision for him to reject the first two plea offers. |

Plea counsel testified that she met with Applicant more than twenty tiﬁaés prior to the

2
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plea hearing. She testified that the pre-trial motions, including the motion to suppress, were
argued and denied and the opening statements would have been the next day, but Applicant
- informed counsel that he wanted to plead guilty. She testified that she contacted the solicitor,
Megan Wines, and asked _for another offer. Ms. Wines oﬁ'ered twenty (20) years, but counsel
was able to talk her down to eighteen (18) years. Counsel testified that she communicated the
original offer for fifteen (15) years to Applicant, and it was Applicant’s decision to reject the
offer. She asserted that the offer was kept open for nearly two years. Counsel testified that it
was Applicant’s decision to accept the offer for a recommendation of eighteen (18) years. She
testified that she lacked client control in this case. Counsel testified that she explained to
Applicant that the police properly obtained a» second warrant. She researched the relevant law on
warrants and argued a motion that she knew she could not win.

Ineffective Assistance of Counsel

The Applicant alleges that he received ineffective assistance of counsel. -In a post-

conviction relief action, the applicant has the burden of proving the allegations in the application.

Rule 71.1(e), SCRCP; Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where ineffective
assistance of counsel is alleged as a ground for relief, the applicant must prove that “counsel’s
conduct so undermined the proper functioning of the adversarial process that the trial cannot be

relied upon as having produced a just result.” Strickland v. Washington, 466 U.S. 668 (1984);

Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. The applicant must overcome this

3
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presumption in order to receive relief. Cherry, 386 S.E.2d 624.

Courts use a two-pronged test to evaluate allegations of ineffective assistance of counsel.
Fust, the applicant must prove that counsel’s: performance was deficient. - Undef this prong,.
attorney performance is measured by -its “reasonableness under professional norms.” Id. at 625
(citing Sn'icklanc_l, 46>6 U.S. 668). Second, counsel’s deficient performance must have prejudiced
the applicant such that “there is a reasonable probability that, but for counsel’s unprofessional
errors, the resﬁlt of the proceeding would have been different.” Id. at 625. A reasonable

probability is a probability sufficient to undermine confidence in the outcome of the trial.

Johnson v. State, 325 S.C. 182, 480 S.E.2d 733 (1997). When there has been a guilty pl_ea, the.
applicant. muét prove that counsel’s representation was below the standard of reasonableness and
that, but for counsel’s unprofessional errors, there is a reasonable probability that he wouid not
have bled‘guilty and would have insisted on going to trial. Hill v. inclgb_aﬂ:, 474 U.8S. 52, 58-59,
106 S. Ct. 366, 370 (1985); Roscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001).

Tb be knowing and voluntary, a plea must be entered with a full understanding of the

charges and the consequences of the plea. Boykin v. Alabama, 395 U.S. 238, 243-44, 89 S. Ct.

1709, 1712 (1969); Dover v. State, 304 S.C. 433, 434, 405 S.E.2d 391, 392 (1991). When

determining issues relating to guilty pleas, the court will consider the entire record, including the

transcript of the guilty plea, and the evidence presented at the post-conviction relief hearing.

Anderson v. State, 342 S.C. 54, 57, 535 S.E.2d 649, 657 (2000) (citing Harres v. Leeke, 282 S.C.

131, 318 S.E.2d 360 (1984)). When a defendant pleads guilty on the advice of counsel, the plea

may only be attacked through a claim of ineffective assistance of counsel. Roscoe v. State, 345

S.C. 16, 20, 546 S.E.2d 417, 419 (2002) (citations omitted).

This Court finds that Applicant’s testimony is not credible while also finding that

4
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counsel’s testimony is credible. This Court finds that counsel is a trial practitioner who has
experience in the trial of serious offenses. Counsel conferred with the Applicant on numerous
occasions. During conferences with the Applicant, counsel discussed the pending charges, the
elements of the charges and what the State was required to prove, Applicant’s constitutional
" rights, Applicant’s version of the facts, and possible defenses or lack thereof.

This Court finds that the record reflects that Applicant’s plea was entered freely,
voluntarily, knowingly, and intelligently. Applicant acknowledged that he understood the nature
of the charges and the possible punishments. He indicated that no one had threatened him or
promised him anything to get him to plead guilty. He admitted that he was guilty of these
offenses. Applicant told the court that he was satisfied with counsel’s representation. This Court
finds that it was Applicant’s decision to plead guilty with a full understanding of the
consequences of the plea.

Regarding the Applicant’s claims of ineffective assistance of counsel, this Court finds the
Applicant has failed to meet his burden of proof. This Court finds that Applicant's attorney
demonstrated the normal degree of skill, knowledge, professional judgment, and representation
that are expected of an attorney who practices criminal law in South Carolina. State v.
Pendergrass, 270 S.C. 1, 239 S.E.2d 750 (1977); Strickland, 466 U.S. at 668; Butler, 286 S.C.
441, 334 S.E.2d 813. This Court further finds counsel adequately conferred with the Applicant,
conducted a proper investigation, and was thoroughly competent in her representation. She
obtained a favorable sentence for Applicant under the circumstances. This Court finds that
counsel’s representation did not fall below an objective standard of reasonableness.

This Court finds that counsel properly communicated each plea offer to Applicant. This
Court finds counsel’s testimony credible that Applicant decided to plead guilty after his pre-trial

5
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‘motions were denied. This Court ﬁnds that counsel properly made a motion to suppress and

explained to Applicant that the police had obtained a second search warrant. Applicant has
failed to show that counsel was deficient or that any alleged deficiency would have changed the
outcome of the proceedings.

- Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test, -speciﬁcally‘that counsel failed to render reasonably effective assistance under |
prevailing professional norms. The Applicant faﬂed to present specific and compelling evidence
that counsel committed either errors or omissions in her representation of the Applipant. .Tl_;e
Applicant failed to show that counsel’s performance was deficient. This Court also ﬁnds ihe

Applicant has failed to prove the second prong of Strickland, specifically that he was prejudiced -

by plea counsel’s performance. Applicant’s ooinplaints concerning counsel’s performance are
without merit and are denied and dismissed.

All Other Allegaﬁons

As to any and all allegations that were raised in the application or at the heariﬁg in this
matter and not specifically addressed in this. Order, this Court finds thé Applicant faﬂéd to
present any evidence regarding such allegations. Accordingly, this Court finds the Api)licant
waived such allegationé and failed to. meét his burden of proof regarding them. Therefore, they
are hereby dem'ed and dismissed. |

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Applicant has not

~ established any constitutional viqiations or deprivations before or during his guilty plea and

sentencing proceedings. Counsel was not deficient in any manner, nor was the Applicant

prejudiced by counsel’s representation. Thefefore;, this application for PCR must be denied and
6
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dismissed with prejudice.
This Court advises the Applicant that he must file a notice of intent to appeal within thirty
(30) days from the receipt of written notice of entry of this Order to secure appropriate appellate
review. His attention is also directed to Rules 203, 206, and 243 of the South Carolina Appellate
Court Rules for the appropriate procedures to follow after notice of intent to appeal has been
timely served and filed. |
IT IS THEREFORE ORDERED:

1. That the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent.

AND IT IS SO ORDERED this day of

93
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Presi Judge
9% Judicial Circuit
_QLMSJ:&A»_, South Carolina.
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WITNESSES

Chito Y. Walker Perry

DOCKETNO. 2008-65-10-D (P8 33

The State of South Carbli‘na.
County of Charleston

After belng fully advised as to my
legal rights, 1 hercby waive presentment
to the Grand Jury.

B - -]
~

Oefendant

COURT OF GENERAL SESSIONS

JULY TERM 2008
ARREST WARRANT NUMBER
1597293 THE STATE
VS.
ACTION O J_,,c;mu\u) D JURY B "°sgpg g";’g%‘;n;’é‘;‘” d

Fore_ 760N O

f Grand Jury

VERDICT

Foraperson d
Date:

f Pafif Jury

Indictment for

TRAFFICING COCAINE
(100-200 GRAMS)

SC Cude: 44-53-370{e)(2){c)
CDR Code: 0280
FELONY/EXM

1 pX]
hereby appear In mypwn %oEer pe-rso
quikty to the within ing lemefﬂE! |o

Al

lead

Osfendant

Wiiness:

CCC.PLS. ANDGS.

- og-110a2"24
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STATE OF SOUTH CAROLINA ) INDICTMENT
)
)
)

COUNTY OF CHARLESTON

At a Court of General Sessions, convened on July 14, 2008, the Grand Jurors of

Charleston County present upon their oath:

TRAFFICING COCAINE (100-200 GRAMS)

That Joseph George Heyward did in Charleston County on or about Decemb?r-z,
2006, knowingly sell, manufacture, cultivate, deliver, purchase or bring into this Staté, or
did provide financial assistance or did otherwise aid, abet, attempt, or copspire”to sell,
manufacture, cultivate, deliver, purchase or bring into this Statp,oA:: knowingly
actually or construclively possess or did knowingly attempt to bécome in actual or
construclive possession of more than (100) one hundred grams but less than (200) two
hundred grams of cocaine, a schedule |l controlled substance, in violation of Section 44-

53-370(e)(2)(c), of the Code of Laws of South Carolina, (1976), as amended.

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided.

OFFICE OF THE ATTORNEY GENERAL

s /wj/)?/ﬂ/&»ﬁl-_

HENRY McMASTER (MBW)
ATTORNEY GENERAL
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STATE OF SOUTH CAROLINA ) IN THE COURT OF GENERAL SESSIONS

COUNTY OF Charl«.smn ) ‘

STATE _ ; INDICTMENT/ICASES: L0008 GS-/0 -DoFE 3
Tos L,ph Gz.w /\!“vwcro/ ) Iwe: dgmmems 7 -5912%3

AKA: . ) Date of Offense; J2 /:7 [O(z

Race: % Sext M_ ane (2@ sCCote §:_H4-53 ~370(e]( (gt]

D08: SSH: CDR Code #: G280

Address: poB: 10/3 /bl ;

City State,Zip: AT N (B R

DL - SIDE: 2 bbNTk.NCE SHEET

*COL Yes{ 3 NolJ CMV Yes[j Nof 1 Hazmat Yes[]] No[J
in disposition ol'lhe and indichnent comes now thc Defendant who was [ CONVICTEDOF or

TO: ek i ins ﬁ%ﬁ 2LE- G 5 ;ggg)
in violation of § L{“/'é } - 37D (e of Laws, bearing COR Code # 2 3 d?
101. ENT

1 NON-VIOLENT [BRERIOUS  [JMOST SERIQUS  [JMandatory GPS(CSC 8172545
w/minor !st or Lewd Act)
The charge is: [} As Jndicied, “csset Included Offense,  {TJDefendamt Waives Presentment ta Grand Jury, (defendant's initials)

The plw it {JWithout Nepotiations or Recoiamendation, : Mgwaed-smtmce E,’/ Recommendanon by the State,

Attomey for Defendant 7 SC Bar¥

D W res _
WHEREFORE, the Defeddant is commited to the “State Department of Corrections, [J County Detention Center,
for a determinate term of Z deysnronth @ r  [J underthe Youthful Offender Act not (o exceed years

and/or to pay a line of ; provided that upon the service of days/months/years and/or payment

of $ : plus costs and assessmenis as applicable?; the balance is suspended with probation for

months/ycars and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of

probation, which are incorpormed by reference.

O NCURRENT or .. [ CONSECUTIVE 1o seatence on: :
The Delendant is to be gwcn credit for tipe served pursuant to S.C. Code § 24-13-40 10 be calculated and applied

by the State Department of Corrections. § ,;1, S. A ﬁv

[C] The Defendant is to be placcd on the Centr iﬁgns(r) of Child Abuse and Neglect pursuafit to S.C. Code §17-25-13S.

Pursuant ta §8 U.S.C Scction.922,it is unlawful for a persan convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violcnce ) to ship,trnnspart,possess,or receive a firearm or ammunition,

SPECIAL CONDITIONS:
ORESTITUTION:  {T] Deferred (] Dek Waives Hearing Oordered  pryp

Totat S ' plus 20% fee: $ days/hours Public Service Employment
Payment Tenns: : Obiain GED 0O ’
{7 Set by SCDPPPS : : Altend Voc, Rehab. or Job Com.
— May serve W/E begining

ilC.Clvlcmi Substance Abuse Counseling [

Fine: - Random Drug/Alcohoj testing
& 14-1-206 {Asscasments 1075 96) § : Fine may be pd. in equal, consecative weekly/monthy
§ 14-1-21 (A )(1) (Conv, Surchargc) S0 S )y <° pmts. of S beginning
f-: 14-1-21 {{AX2) {DUI Surcharge) - $100- § s . .
9 $6.5.2995 (DUI Assessmont) % s ____ ____ paidio Public Defender Fund
£ 56-1-286 (DU Breath Tesr) 35 s Other:
Provise 47,9 {Public [3e(/Prob) sson S '
§ 14-1-212 (L.aw Enforee, Funding) 828 (3 o0
§ 14-1-213 (Drug Court Surchargc) Si50 § 1 & o7 {J Condition Discharge, § 44-53-450(C) requires
§ 30-21-114{3U1 Breath Tust Fee) - 850 s $350 be paid to the Clerk prior to casc disposition
§ 56-3-29420)) { Vehicle Assessinent) S40/ca S {1 Appointed PD or appointed other counscl,
Peoviso 90.5 (SCCIA Surcharge) Ss S o FU 8§ 47.12 requires $500 be paid to Clerk
§ #4-53-450(C) (Conditionul Discharge) S350~ § during prabation,
3%to County  (if paid in installiments) S g Ao
TOTAL. 9, AK€ “do ¢

. . ! l b: Presiding Judg
Clerk of Court/ Deputy Cler /M (/ Judge Cotde

Caurt Repnrter: {aGlCisen . Sentence Date! ]
SCCAI? (06/2010) . 7 "/




WITNESSES
Soecial Agen? Lucindz McKellar — SLED

0OCKET N0, 2008-65-10- {) 4 [ q

The State of South Carolina

County of Charleston

—_—

= ——

ARR;EST WARRANT NUMBER
| oP-

FAD frots,

. Zﬂ;reperson bf Grand Jury APR 0 G 7063 »

COURT OF GENERAL SESSIONS

April 2008 TERM

THE STATE

VS,

Joseph George Heyward
D.0.B. 10/09/1368 N

VERDICT .

Foreperson of Peut Jury
Date:

Indictment for

CRIMINAL SOLICITATION
OF A MINOR

SC Code: 16-15-0342
COR Code: 2999
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Adter baing fully advised as lc my
legal fights, | nereby wsive presentment
to the Grand Jury.

Defendant ~ .
~ foed
i e.. 5
' " o .
P = e
} 2 .
hereby appear in my own propefferson-and plead

guiliy to the vithin [ndicyrentorto [,
Pt 3 PR
o2 x 4

Cefendam

Witness:
C.C.C.PLS.ANDG.S,
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STATE OF SOUTH CAROLINA) " INDICTMENT

)
) CRIMINAL SOLICITATION OF A MINOR
COUNTY OF CHARLESTON )

At a Court of General Sessions, .convened on Aprit 7, 2008, the Grand Jurors of

Charleston County present upon their oath:.

That Joseph- George- Heyward, on July 12, 2006, did willfully and knowingly

commit the crime of criminal solicitation of a minor. To wit: Josebh George Heyward, a

person eighteen years of age or older, while in Charleston County, did knowingly

through the Intemet contact and communicate with a person whom he reasonaply
believed to be a fourteen year-old - girl, for the purpose of or with the intent 'of
persuading, inducing, enticing, or coercing the person to engage or participate in a
sexual activity as defined in Section 1 6-15—375(5), or with the intent to perform a sexual

activity in the presence of the person reasonably believed to.be under the ‘age of |
eighteen. This is In direct violation ofvSection 16-15-0342, of the South Carolina Code

of Laws (19786), as amended.

Against the peace and dignity of the State, and contrary to the statute in such

case made and provided.

OFFICE OF THE ATTORNEY GENERAL

Prap S

HENRY McRIASTER (MBW)
ATTORNEY GENERAL
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STATE,OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

)
COUNTY OF Charlesion ;
STATE VS. ) INDICTMUNT/CASER: _ D008 65 10 04179
Y g. y  AWE _memes  DP

AKA: Vi ) DaeofOffense: 7= /¥ Dl
Race léﬂﬁ, CX: M Age: gg ) S.C.Code § : o =/5-.3¢

.——)  CDRCode#: 2999
Adecbs )
City.State /ip: . P
DLe SR ; SENTENCE SHEET

*CDL Yesi{] Noj | CMY Yes[ No[} HazmarYes[] Noll
in disposiion of the said indictment comes now the Defendnnt who was r’ [0 CONWCTEDOF or MLI:AI)S
/D

TO: C[lkuu,{ 561160‘72&4'_'1 of & LY ins- 1\12&

igvighatienof  § [Le - 53¢ of the S.C. Code ofLaws bezringg CDR COdCr'
(%ON-WOLENT [ VIOLENT [JSFRIOUS ~ [MOSTSERIOUS  [JMandatory (JPS(C,SC Tnsmasas
w/minor Ist or Lewd Act)

"I

The charpe is: Q(\: Indicted,  {}l.esser Included Offease, | jDefendant Waives Presenimuert to Grand Jury. (defenden’s inilials)
The plea is: Mimuut Ncguliations or Recommendation, (7] Negotiated Senten {J ' Recommendation by thc State,
ATTEST: -

P R C <C Bar# fendant worney 2fendant 9C T SCBatk

. LS,
WHEH/A I‘OR!:, the Dcfcndanl is commited to the State Departmen{ of Correetions, {J County Detention Center,

« for a dzteqminace term of Z days/munthy@or (O under the Youthful Offender Act not to exceed years

andior to pay a fine of § - ; provided that upon the scrvice of days/months/years and/or pavment

_irpluscostsand assessmenls as applicable®; the balance is suspended with probation for AN

lonj and subjecr to South Carolinta Department of Irobation, Parole and Pardon Serv:ces standard conditions of
é alibn w hxch are incorporated by reference.

“ONCURRENT or [J CONSECUTIVE 10 sentence on:
[’} The Detendant iy to be given credit for time served pursuant to S.C. Code

by the State Departmens of Carrections.
.} The Defendam is (o be placed on the Central Registry of Child Abuse and Neglect pursuant (o S.C. Code €17-25-135,

Pursuant to 18 U.S.C Sectinn 922,it Is anlaw{ul for a person convicted of a viotation of Section | 2{) r 16-23-65 (Criminaly .
Domestic Violence } to shlp.tmmporl pnassess,or receive a firearm or ammanitivn. /;‘/ 7 /9 51\ (‘//y
SPECIAL CONDmONs / /

4 g

{CRESTITUTION: | ] Deferred 7] Def. Walves Heaving | JOntercd

Tolal: $ plus 209 fee: $ days/hours Public Service Employment
Payinent Terms: Ohtain GED ]
(3 Su1 by SCDPPPS Attend Voc. Rehab. or Job Corp.
— May serve W/E begining
RC?‘PIE'“'- Subsrance Abuse Counseling O
*Fine: Randoin Drug/Alcohol testing
§ 14-1-206 (Asscsanenls 1073 %) 5 Fine may be pd. in equal, consecutive weekly/monthly
3§ lf: ll-:(l '1‘(,': )s(( 71;((5:1;:»\ Su;‘charg)e) :123 g Y= pmis. of § beginning
&1 A s1 Surcharge 1
3 5652995 (DUI Assessmsnty 512 73 S paidul b','f D‘fcnd“ pind J
£ 56-1-266 (DUI Broath Tust) $25 % Orher: ~ i yd) {ﬁ?
Pravisn 47.9 (Public Delflzob) $500 S 5p0-0CT T‘ '
£ 14-1-212 (Law Enfores. Funding) $35 75 oD £ -3} W
& H-1-213 (Drug Court Surcharge} s$tio 7S {1 Condition Discharge, § 44-53-450(C) requires ';p‘cy
£ 50-21-119(BL) Beenth Test Fee) $30 $ $350 be paid to the Cleik prior 1o case disposition %"“
€ $6-3-2532(J} t Vehicle Assessment) R ELICTIY O Appainted 'D or appointed other counsgl,
Provise 90.5 (SCCIA Surcharge) $5 5 Fs.07 § 47.12 requires $500 be paid to Cierk
§ 44.53-450(C) (Conditinnal Discharge) $350 S during prabation. 1
Mo Cowtly  (if paid in installments) 3 {K.q0
TOTAL - S 1p¥l. a0 .
Clerk of Court! Deputy Clerk (A £ Prtinea A qul ;';f‘gfj;:"**
‘Court Reporter: H’\M[L Teidey Sentcnce Date;

_M "By W‘zlf" /279\57400_. HE/
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Fea

CMTI330D

OMCOMITA _
SCDC# > 238182
HEYWARD,
OFFENDER TYPE...

CURRENT SENTENCE:

PROJECTED COMPLETION DATES

MAXOUT DATE

YOA SIX YEAR DATE:
INITIAL PARCLE DATE: 00/00/0000

TOTAL GT DAYS EARNED .......: 000000
‘TOTAL EARNED WORK CREDITS
TOTAL EDUCATION CREDITS ....:
TOTAL EXTRA EARNED CREDITS
TOTAL SERVICE TIME EARNED ..:

PFKEYS:

JOSEPH GEORGE

5:HISTORY OF DATE CHANGES

. SCDC OFFENDER MANAGEMENT SYSTEM
RELEASE DATE SCREEN

07/13/11
-C040481
: LOC: MCCORMICK
SCPC CLASSIFICATION..: VIOLENT -

: ADULT-STRAIGHT SENTENCE SEXUAL REGISTRY..: Y
SEXUAL PREDATOR..: PENDING
DNA STATUS....... : COMPLETED
GPS REQUIREMENT..: N

PREA DECISION

018-00-000 . CONSECUTIVE SENTENCE ..: N
018-00-000 CURRENT SENT START DATE: 12/06/2006 -
..t 03/21/2022  CURRENT EWC .: 2 F 5 _
/7 CURRENT EEC .: NOT CURRENTLY EARNING EEC

NEXT PAROLE HEARING DATE: 00/00/0000

LABOR CREW/WORK PROG DATE: 99/99/93999

000592 LABOR CREW DISQ REASON:

000000 CURRENT OR PRIOR SEX CONDUCT CONVICT
000

001657

4-©

1 Sess-1 167.7.50.33 SCDC1345 3/11
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SOUTH CAROLINA DEPARTMENT 0OF CORRECTIONS
RECORU SUMMARY REPORT DATED 07/13/11
HEYWARD, JOSEFH GEORGE FBI # 611188BEA3 SID¥ SCO05197046 SCDU ¥ 238182

Co040

OFFENDER TYPE.: ADULT-STRAIGHT SENTENCE

F30121A

INSTITUTIDN ..: MCCORMICK CORR INST DORM........... ol
SECURITY/CUST.: 3 MINIMUM IN RACE....:B SEX...:¥
CURR INCARC SENT...: 18 YRS O MOS 0 DYS PROJ MAXOUT DATE: 03/21/2022
CENTRAL MONITORING.: YES SEPREQ PROJ PAROLE DATE: 00/00/0000
SOCTAL SECURITY #...:251291162 EWC JOB..: GENERAIL. HORKER
EDUC PGM.: NO CURR EDUC PROGRAM
CURRENT PROGRAM..: NO CURRENT PROGRAM EWC LEVEL: 2FS5 EEC LEVEL:
AGE...: 44 DATE OF BIRTH..:10/ 9/86 ASSIGNMENT..: BLDING DETAIL RBLDG
PREVIOUS NUMBERS:
00177438
00191987
SENTENCE SENTENCE
CURRENT OFFENSES YRS MOS DYS COUNTY START VU/NV CATEGOR
CRIM. SDODLICITATION MINOR 0 0 0 CHARLESTON 8/24/2010 N 4
TRAFFICKING IN COCAINE 18 0 O CHARLESTON 12/ 46/20 6 V 4
LEWD ACT/CHILD UNDER 14 7 Y 0 CHARLESTON 1/15/19%97 N 4
A SENTENCE SENTENCE
PREVIOUS SCIC DFFENSES(COMPLETE) YRS MOS DYS COUNTY START VU/NV CATEGOR
RESISTING OFFICER 1 0 0 CHARLESTON 1/15/1997 N - 3
FAILL TO STOP FOR OFFICER 2 0 .0 CHARLESTON 1/15/1997 N 2
MARI.JUANA POSSESS 2 o O CHARLESTON 1/15/1997 N 2
PRIOR COMMITMENTS OVER 20 DAYS:
9/12/92 COCAINE POSSESS & YRS 0O MOS 0 DYs
4/14/92 +#INDECENT EXPOSURE 6 YRS 0O MOS G DYS

DETAINERS (HOLD,UANTED,NOTIFY):
RAPE
TRAF COCAINE(10-286,1ST)
*NO DETAINERS#
ESCAPES:
*NO ESCAPE HISTORY*
CRIMINAL CHARGES: :
*NO CRIMINAL CHARGES HISTORY*
ASSAULTIVE DISCIPLINARIES:
*NO ASSAULTIVE DISCIPLINARY HISTORY*
NON-ASSAULTIVE DISCIPLINARIES:

NOTIFY
WUANTED

1/31/99 I/M IUNDER INFLUENCE/PDOSS CONVICTED

5/19/98 REFUSING OR FAILING OBEY DROPPED
HISTORY OF MOVEMENTS:

11/16/10 MCCORMICK INCARCERATED RETURN FROM COURT

11716710 CHARLESTON CO AUTH ABSENCE (AUL) TO COURT

11/ 2710 MCCORMICK INCARCERATED ADMINISTRATIVE

8/725/10 KIRKLAND INCARCERATED R&E PROCESSING

8/25/10 LIEBER INCARCERATED NEW SENT W/ PR/CS/SF REL

8/22/ O CHARLESTON CO PROBATION RELEASED TO PROBATION

8/22/ 0 RIDGELAND INCARCERATED ATIMINISTRATIVE

87227 0 KXRKLAND INCARCERATED MEDICAL

2/ 9/99 RIDGEL.AND INCARCERATED RETURN FROM COURT

2/ 5/99 CHARLESTON COD AUTH ABSENCE (AUWL) TO COURT

2/18/97 RIDGELAND INCARCERATED AIMINISTRATIVE

1/22/97 LTEBER R&E INCARCERATED NEW ATIMISSION
HISTORY OF FARNED WORK CREDIT ASSIGNMENTS:
4OB START END TERMINATION JOB
DESCRIPTION DATE DATE REASON LVL.
GENERAL WORKER 11/04/10 o/ 0/ 0O 2FS
UARDKEEPER 04/28/00 8/22/ 0 RELEASED/PARQLED 2F5

MAJOR
HINOR

OPEN ARREST NOTIFICATION CATEG: S
PRESIDING JUDGE

CATEG: 4
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HEYWARD, .JOSEPH
SENIOR COOK

SENIOR COOK

SR DINING ROOM
SR DINING ROOM
SR DINING ROOM
SR DINING ROOM

GEORGE FBI # 611188EA3 SID# SC00519706 SCNC # 238182 (CONTIN

DPERA
DOPERA
OPERA
OPERA

08/06/99
02/12/99
02/10/99
Q&L/24/97
02/28/97
02/26/97

4/27/7 0
8/ 5/99
2/11/99
2/ S/99
6/23/97
2/27/97

HISTORY 0OF EARNED EDUCATION CREDITS:

EEC
DESCRIFPTION

START
DATE

ANDO SCHOOL ASSIGNMENTS*
AkkhkhkA ikt END OF REPORT #&hhkihhi

INMATE REQUEST

Ml ELIGIBLE FOR LEVEL 2
PROMOTION .
COURT :
REMOVAL FROM 7 DAY CREDIT
MI ELIGIBLE FOR LEVEL 2

END TERMINATION
DATE REASON

2FS
3F5
3FS
2F3
2F7
3F7



