
THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 

R Lawton McIntosh, Presldmg CIrcUIt Court Judge 

OpmIOn No 4947 (S C Ct App FlIed February 29,2012) 

Ferguson FIre and FabncatIOn, Inc , 

v 

Preferred FIre ProtectIOn, LLC, Fmr Forest of 
GreenvIlle, LLC, Thomas F Wong and ImmedIOn, LLC, 

Of Whom Ferguson FIre and FabncatIOn, Inc, 

And ImmedIOn, LLC IS 

PETITION FOR WRIT OF CERTIORARI 

Robert E Culver, Esq 

RBCBlV'BD 
JUN J s 2012 

B.c. Supreme Court 

Plamtlff, 

Defendants, 

PetItIOner, 

Respondent 

575 Kmg Street, SUIte A 
Charleston, South Carolma 29403 
Phone (843) 853-9816 
Fax (843) 853-9838 
ATTORNEY FOR THE PETITIONER 



INDEX 

CertIficate of Counsel 1 

QuestIOns Presented 1 

Statement of the Case 1 

Argument 4 

I THE COURT OF APPEALS ERRED BY ADDING NEW REQUIREMENTS TO THE STATUTORY NOTICE 

OF FURNISHING UNDER §29-5-40 

A THE SERVICE OF A NOTICE OF FURNISHING UNDER §29-5-40 TRIGGERS THE 

PREFERENCE PROVISIONS OF §29-5-50 WHICH REQUIRE AN OWNER TO PROTECT THE 

CLAIMS OF MATERIALMEN AND SUB-CONTRACTORS 4 

B THE COURT OF APPEALS ERRED BY HOLDING THA TAN OTICE OF FURNISHING CANNOT 

BE DELIVERED PRIOR TO THE FURNISHING OF THE MATERIALS 8 

C THE COURT'S ADDITIONAL REQUIREMENT THAT THE PROJECT BE COMPLETE HAS NO 

BASIS IN STATUTE OR THE COURT'S JURISPRUDENCE 12 

D THE COURT MISTAKENLY ADDS THE REQUIREMENT THAT THE NOTICE OF FURNISHING 

DEMAND PAYMENT 13 

E By ADDING THE NEW REQUIREMENTS, THE COURT UPSETS THE STATUTORY BALANCE 

BETWEEN OWNERS AND REMOTE CLAIMANTS 14 

F THE STATUTORY FRAME WORK DEMONSTRATES THAT THE COURT'S ADDITIONAL 

REQUIREMENTS ARE NOT PROPER 16 

ConclusIOn 17 



CERTIFICATE OF COUNSEL 

Counsel for the petitloner, Ferguson FIfe & FabncatIOn, Inc ("Ferguson"), certIfies that 

Ferguson's petltIOn for reheanng was tlmely made and finally ruled upon by the Court of Appeals 

on May 2,2012 

QUESTIONS PRESENTED 

1 DId the Court of Appeals err m addmg reqUIrements for the tlmmg and form of a 

Notlce of Furmshmg under S C Code §29-5-40 WhICh are not set forth m the statute? 
l 

2 DId the Court of Appeals err m holdmg that a NotIce of Fumlshmg under S C Code 

§29-5-40 cannot be delIvered to an owner untIl AFTER a matenalman delIvers all matenals to the 

worksIte? 

3 DId the Court of Appeals err m holdmg that a Notlce ofFumlshmg under S C Code 

§29-5-40 must demand payment from the owner? 

STATEMENT OF THE CASE 

Respondent (ImmedIOn, LLC) leases property at the Global Gateway Center m GreenvIlle 

(R pp 38-39) 

On or about August 23,2007, Respondent sent a purchase order to Preferred FIre ProtectIOn 

for the mstallatIOn of a fire protectIOn system The purchase order was for $30,973 00 (R pp 42-

43) 

Preferred ordered matenals from the Appellant (Ferguson FIre), and between August 24, 

2007, and October 16,2007, the Appellant (Ferguson FIre) delIvered matenals to Preferred (R pp 

44-52) 

Preferred never paid for the matenals, and the outstandmg balance on the matenals, exclUSIve 
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of mterest and fees, IS $15,548 93 (R P 41, paragraph 6)(R p 15) 

On August 30,2007, Respondent paId Preferred $15,486 50 of the $30,973 00 due under the 

contract (R pp 53-56) 

On September 21,2007, Appellant sent notIce to Respondent that It was provldmg $15,000 

m matenals for the Job The notIce provIdes 

e "Please be adVIsed that thIS company IS hereby provIdmg you WIth notIce 

of fuTIushmg labor and matenals to the Project descnbed below pursuant to S C 

Code Ann §29-5-20(B) and §29-5-40 " 

• "We have proVIded or WIll provIded fire spnnkier/pipe/vaives/fittmgs WIth 

an estImated value of$15,000" 

• The notIce IdentIfies the contractor and the address of the project 

(R pp 57-58) 

On October 3,2007, after receIVmg the NotIce of FUTIllShmg, Respondent paId Preferred 

$14,513 50 on the Job (R pp 53-56) On October 31,2007, Respondent paId Preferred the balance 

of $973 on the Job (R pp 53-56) 

On January 8, 2008, Ferguson filed and served a Statement of Mechamc's hen 

On Apnl 11, 2008, Ferguson filed a summons and complamt agamst Preferred FIre 

ProtectIOn, LLC, ImmedIOn, LLC (who IS the "Respondent"), FaIr Forest of Greeville, LLC and 

Thomas Wong 

The Complamt sought to foreclose a mechanIcs hen agamst the real property mterest of 

ImmedIOn, whIch leases commercIal real property 

Preferred FIfe ProtectIOn, LLC was the general contractor Preferred dId not answer the 
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complamt, and on January 14, 2009, the PlamtIff obtamed a default Judgment agamst Preferred 

Appellant has not been able to collect Its Judgment agamst Preferred (R p 41, paragraph 

5) 

\ 

On June 30, 2008, the Respondent filed Its Answer The Respondent also brought a thud-

party claim agamst Rescom, WhICh was general contractor for another constructIOn project on the 

property 

Respondent and Rescom entered a settlement of the thud-party claim, and that claim was 

dIsmIssed on July 20, 2009 (R p 91, lme 3 - p 92, lme 6) 
) 

The Appellant's Complamt named as defendant Thomas Wong and Fair Forest of GreenVIlle, 

who were beheved to be the owners of the property Mr Wong and Fau Forest were dIsmIssed by 

order dated August 3,2009 

Appellant and Respondent filed cross-motIOns for summary Judgment 

The Tnal Court, Honorable R Lawton McIntosh presldmg, held heanngs on September 17, 

2009 and October 8, 2009 

On October 16,2009, the Tnal Court entered Judgment m favor of Respondent and awarded 

Respondent attorneys fees 

On October 28, 2009, the Appellant filed and served notIce of appeal 

On February 29, 2012, the Court of Appeals entered an order affirmmg the Tnal Court's 

decIsIOn 

On March 13,2012, the PetItIOner filed a PetItIOn for Reheanng 

On May 2, 2012, the Court of Appeals entered an order denymg the PetItIOn for Reheanng 
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ARGUMENT 

I THE COURT OF APPEALS ERRED BY ADDING NEW REQUIREMENTS TO THE STATUTORY NOTICE 

OF FURNISHING UNDER §29-5-40 

A THE SERVICE OF A NOTICE OF FURNISHING UNDER §29-5-40 TRIGGERS THE 

PREFERENCE PROVISIONS OF §29-5-50 WHlCH REQUIRE AN OWNER TO PROTECT THE 

CLAIMS OF MATERIALMEN AND SUB-CONTRACTORS 

The cntlcalIssue m thIS case concerns the requlfed form and tImm~ of a NotIce ofFurnIshmg 

under §29-5-40 of the mechanIc's hen statute ThIS NotIce of FurnIshmg tnggers the payment 

preference prOVISIOn of §29-5-50 whIch prevents owners from dIschargmg the hens of matenalmen 

and sub-contractors by paymg general contractors The rulmgs by the Court of Appeals and the Tnal 

Court have added new reqUIrements to the statutory NotIce of FurnIshmg under § 29-5-40 These 

reqUIrements are not wrItten m the mechanIC's hen statute, nor are they part of the Courts' 

Junsprudence In addmg these new reqUIrements, the Court of Appeals undermmes the statutory 

protectIOns for claImants who do not have dIrect contracts WIth the owners, and VIrtually assure that 

such claImants wIll not be able to protect thelf mterests ThIS Court should grant thIS PetItIOn for 

CertIOrarI and reverse the Court of Appeals and the TrIal Court m order to msure the proper 

operatIOn of the mechanIC's hen statute 

A matenalman who provIdes materIals to a contractor has a hen for the value of such 

matenals on the owner'sl mterest pursuant to S C Code of Laws §29-5-20, WhICh provIdes In 

1 In thIs case, the hen attaches to a leasehold Interest as opposed to a fee mterest, but for 
purposes of thIS bnef, the Appellant WIll be referred to as the "owner" S C Code of Laws §29-
5-30 provIdes "If the person for whom the work IS done or matenals are furnIshed has an estate 
for hfe or any other estate less than a fee SImple m the land the hen before provIded for shall 
bmd hIS whole estate and mterest therem and the credItor may cause whatever other rIght or 
estate the owner had In the property to be sold and apphed to the dIscharge of hIS debt" 
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relevant part 

(A) Every laborer, mechamc, subcontractor, or person furnIshmg matenal 
for the Improvement of real estate when the Improvement has been 
authorIzed by the owner has a hen thereon, subject to eXIstmg hens of 
WhICh he has actual or constructive notice, to the value of the labor or 
matenal so furnIshed, mcludmg the costs of the actIon and a reasonable 
attorney's fee whIch must be determmed by the court m whIch the action 
IS brought but only If the party seekmg to enforce the hen prevaIls 

The nght to thIS hen anses mchoate upon the delIvery of the matenals Preferred Sav & 

LoanAss'n Inc v Royal Garden Resort, Inc, 301 S C 1,3,389 S E 2d 853,854 (1990) However, 

the hen IS not perfected or enforceable untIl the lIenor files a statement of mechamc' s hen and serves 

that statement on the general contractor and the owner withm 90 days of provIdmg the matenals or 

labor under S C Code of Laws §29-5-90 

An owner IS not hable on the lIen If the owner pays a general contractor m full before the 

matenalman's lIen IS perfected SectIOn 29-5-40 provIdes m relevant part that "[I]n no event shall 

the aggregate amount of hens set up hereby exceed the amount due by the owner on the contract 

pnce of the Improvement made" ThIS payment defense prevents the owner from becommg lIable 

for more than the contract pnce by havmg to pay the general contractor and a subcontractor or 

matenalman for the same work Thus, m the penod of time between the delIvery of the matenals 

and the perfectIOn of the lIen by filmg/servmg a statement of hen, the owner may pay the general 

contractor for the work and thereby defeat the matenalman's lIen 

The owner's payment defense IS not absolute, however The owner may not raIse the 

payment defense where he receIves notIce that the matenalman IS furnIshmg matenals to the project 

before the owner pays the general contractor Two sectIOns of the mechamc' s hen statute set up thIS 

lImItatIOn on the payment defense Fust, S C Code of Laws §29-5-40 proVIdes that a matenalman 
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must provIde NotIce of FurnIshmg to the owner SectIOn 29-5-40 prOVIdes 

Whenever work IS done or matenalls furnIshed for the Improvement of real 
estate upon the employment of a contractor or some other person than the 
owner and such laborer, mechamc, contractor or matenalman shall m 
wntmg notIfy the owner of the furnIshmg of such labor or matenal and the 
amount or value thereof, the hen gIven by SectIOn 29-5-20 shall attach upon 
the real estate Improved as agamst the true owner for the amount of the 
work done or matenal furnished But m no event shall the aggregate 
amount of hens set up hereby exceed the amount due by the owner on the 
contract pnce of the Improvement made 

Once the owner receIves thIS NotIce, the owner cannot reduce hIS lIabIlIty on the hen by paymg the 

general contractor S C Code of Laws §29-5-50 prOVIdes 

Any person claImmg a hen under the prOVISIOns of thIS chapter who shall 
have gIVen the notIce prOVIded for herem shall be entitled to be paId m 
preference to the contractor at whose mstance the labor was performed or 
matenal furnIshed and no payment by the owner to the contractor thereafter 
shall operate to lessen the amount recoverable by the person so gIVmg the 
notIce 

Thus, a matenalman's hen IS hmited to the amount owed by the owner to the contractor at 

the tIme that the owner receIves NotIce ofFurnIshmg under §29-5-40 Stouderumre Heatmg and Au 

ConditIomng, Co v CraIg Bmldmg PartnershIp, 308 S C 298,417 S E 2d 634 (Ct App 1992) In 

StoudenmIre, a subcontractor gave notIce under §29-5-40 on Apnl 22, 1988, and then filed and 

served the notIce ofmechamc's hen on June 28, 1988 The owner argued that the subcontractor's 

hen was not enforceable because the owner had made all payments due the contractor by June 28, 

when the statement of mechamc' s lIen was recorded The Court held that the proper date for 

determmmg the amount owed by owner was the date that the owner receIved notIce under §29-5-40 

The Court of Appeals remanded the case to determme the amount owed by the owner on the date the 

owner receIved the §29-5-40 notIce 

The form of the NotIce of FurnIshmg IS not prescnbed by statute The reqmred form of 
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notIce was addressed specIfically by the South Carolma Supreme Court m Lowndes HIll Realty Co 

v GreenVIlle Concrete Co , 229 S C 619,93 S E 2d 855, 862 (1956) "There IS, as we have SaId, 

no reqUIrement that the 'notIce' under SectIOn 45-2542 be gIven at any partIcular tIme, nor does the 

statute prescnbe the form of the notIce, other than that It shall be m wntmg and shall appnse the 

property owner 'of the furnIshmg of such labor or matenal and the amount or value thereof' " 

Lowndes, supra at 863 Thus, the statute's only reqUIrements for the form of notIce are that It (1) 

be m wntmg, (2) mform the owner that such matenal/labor IS bemg furnIshed, and (3) state the 

amount or value of matenal proVIded 

The statute does not reqUIre that the NotIce ofFurnIshmg be dehvered at any partIcular tIme 

Lowndes HIll Realty Co V GreenVIlle Concrete Co, 229 S C 619, 93 S E 2d 855, 862 (1956) 

Under pnor verSIOns of the statute, a matenalman was reqUIred to prOVIde NotIce of FurnIshmg 

before the dehvery of the goods 3 Pnor to 1896, subcontractors and persons contract wIth the general 

contractor were not protected by the statute In 1896, the LegIslature amended the mechamc's hen 

statute to prOVIded that "any subcontractor or person contractmg wIth an ongmal contractor may 

have such a hen PrOVIded, That before performmg or furnIshmg labor or furnIshmg matenals, or 

both, he do give notIce m wntmg to the owner of the property to be affected thereby" Lowndes, 

?The sectIOn Cited here IS the precursor to §29-5-40, S C Code of Laws, and the statutory 
sectIOns are substantIally IdentIcal 

.> Several other state mechamcs' hen laws reqUIre that the NotIce of Furmshmg or 
Prehmmary NotIce be served prIOr to the furnIshmg of the labor or matenals See e g 53 Am 
Jur 2d Mechamcs' LIens § 185, "Statutes that fix a tIme for furnIshmg notIce upon an owner 
reqUIre that the pre-hen notIce be gIVen to the owner before or upon the commencement of the 
furnIshmg of labor or matenals, whIle others do not reqUIre the notIce untIl after the labor or 
matenals have been furnIshed but then reqUIre the notIce to be gIVen withm a certam speCIfied 
tIme" 
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supra at 861 (EmphasIs added) Act of February 25,1896 XXII Stat At L 197 

In 1916, the statute was rewrItten to substantIally ItS current state Lowndes. supra at 863, 

cltmg Act ofF ebruary 29, 1916, XXIX Stat at L 686 The 1916 reVISIOns removed the reqUIrement 

that the NotIce ofFurmshmg be delIvered to the owner pnor to provldmg the matenals The removal 

of thIS reqUIrement expanded the tIme for delIvery of the notIce so that a matenalman could delIver 

the notIce at any tIme 

The only statutory reference to the form of a NotIce of Furnlshmg states that It must "m 

wrltmg notIfy the owner of the furnlshmg of such labor or matenal and the amount or value thereof" 

S C Code of Laws Ann §29-5-40 As noted by thIS Court m Lowndes, "It IS thus apparent that m 

the enactment of the Act of 1916 the General Assembly dId not mtend to Impose upon 

subcontractors, laborers and matenalmen dealmg WIth the pnme contractor and not WIth the owner 

any reqUIrement for the perfectIOn of theIr lIens other than wrItten notIce to the owner 'of the 

furnlshmg of such labor or matenal and the amount or value hereof ", Lowndes. supra at 862 The 

notIce provIded by Ferguson m thIS case meets those reqUIrements 

B THE COURT OF APPEALS ERRED BY HOLDING THA TAN OnCE OF FURNISHING CANNOT 

BE DELIVERED PRIOR TO THE FURNISHING OF THE MATERIALS 

The deCISIOn by the Court of Appeals has altered the statutory mechamcs lIen scheme The 

Court of Appeals states that the notIce IS "msufficIent under the statute, and has no legal effect" The 

defiCIenCIes noted are 

4 "the NotIce never provIded a project completIOn date," 

5 The NotIce never SaId the project was completed, 

6 The NotIce was sent pnor to the completIOn date and pnor to the furnIshmg of "all 
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of the matenals, ' 

7 The NotIce faIled to state that payment was due, 

8 The Notlce faIls to contam a demand for payment 

None of these elements are reqUIred by the language of the statute, and none of these deficIencIes 

part of the Court's Junsprudence 

The Court of Appeals mIsreads the statutory language m concludmg that matenals must be 

delIvered pnor to the serVIce of a NotIce ofFurnIshmg The statute provIdes that the matenals must 

be delIvered pnor to the attachment of a !zen - not pnor to the servIce of a NotIce ofFurnIshmg The 

Court mIstakenly equates "attachment of a lIen" WIth the servIce of NotIce of FurnIshmg By 

confusmg these dIstmct actIOns, the Court underrmnes the purpose of the mechamcs lIen statute and 

eVIscerates the statute's protectIOns for remote claImants 

The Court of Appeals mlSlnterprets the followmg sentence 

Whenever work IS done or matenalls furnished for the Improvement of real 
estate upon the employment of a contractor or some other person than the 
owner and such laborer, mechaniC, contractor or matenalman shall m 
wntmg notIfy the owner of the furnlshmg of such labor or matenal and the 
amount or value thereof the hen given by Section 29-5-20 shall attach upon 
the real estate Improved as agamst the true owner for the amount of the 
work done or matenal furnished 

S C Code of Laws Ann 29-5-40 

The mam clause of the sentence IS "the lien shall attach upon the real estate' The 

mtroductory clause sets forth two requIrements for the attachment of a lIen by a matenalman to a 

contractor Those reqUIrements are (1) that matenalis furnIshed, and (2) that the matenalman shall 

m wntmg notlfy the owner of the furmshmg and the value ThIS sentence means that the notIce 

must be gIVen and matenals delIvered pnor to the attachment of a lien Nowhere does the sentence 
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say that such notice must be gIVen after the delIvery of matenals The sentence sImply does not 

address when the notlce must be gIven except to say that the hen wIll not attach until after the notlce 

IS dehvered 

The Court of Appeals mIsreads the mtroductory clause by statmg that Ferguson's NotIce was 

mvahd because' all of the matenals had not been furnIshed, and It dId not ldentrfy the final amount 

of the supphes yet to be delIvered when It notIfied ImmedlOn" However, these are statutory 

reqmrements of a hen - not of a Notlce ofFurnlshmg 

The Court of Appeals mIsreads m the mtroductory clause as reqmnng that the two 

prereqmsltes to a hen be performed m order Under the Court's mterpretatlOn ofthe language, the 

matenal must be furnIshed first because the fumlshmg matenal comes before wntten notIce m the 

mtroductory clause However, the Court's readmg IS mcorrect because the sentence says nothmg 

about the tImmg of the two prereqmsltes The sentence sImply says that these two thmgs must 

happen pnor to the attachment of a hen WIth respect to one another, the tlmmg of the prereqmsltes 

(furnlshmg matenals and gIVmg notIce) IS mterchangeable 

The Court reaches ItS concluslOn by mlsreadmg the tense of the mtroductory phrase 

"Whenever work 1S done or matena/1s furnzshed" The Court emphasIzes thIS phrase and mdlcates 

that thIS language means that the work or matenals must have been prOVIded pnor to the nght to 

send a NotIce of Furnlshmg However, the use of the past partICIple of the verbs ("done' and 

"furnIshed") m the mtroductory clause, does not mdlcate actlOn m the past These are paSSIve verbs 

In paSSIve verb forms, the past partICIple of the verb IS always used 4 In fact, these verbs are m the 

4See e g [onlme] "The PaSSIve Form," 
http //www edufind com/enghsh/grammar/Passl cfm, "The PaSSIve VOIce" 
http //www enghshclub comigrammar/verbs-vOlce paSSIVe htm, "Active PaSSIve Verb Forms" 
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present paSSIve VOIce, whIch does not mdicate that the actIOn IS past or future, but refers to work or 

matenals "whenever" done or furmshed The language of thIS quahfymg clause m the statute does 

IS not m the past tense and does not refer to work performed or matenals delIvered m the past 

Rather the sentence mdicates that the matenals must be provIded pnor to the attachment of 

a hen - not pnor to the serVIce of the NotIce ofFurnIshmg The mam clause of the sentence IS, "the 

lIen shall attach for the amount of the matenal furmshed" The !zen wIll attach after the 

matenals are furnIshed and the NotIce of FurnIshmg IS gIVen However, the NotIce of FurnIshmg 

IS not a lIen, and the reqUIrement ofpnor delIvery IS not applIcable to the NotIce of FurnIshmg 

The Court's analysIs equates a lIen WIth NotIce of FurnIshmg under §29-5-40 and 

mIsapprehends crucIal dIfferences between the two The Court of Appeals correctly states that a lIen 

attaches, mchoate, upon delIvery of the matenals Preferred Sav & Loan Ass'n Inc v Royal 

Garden Resort Inc, 301 SCI, 3, 389 S E 2d 853,854 (1990) The lIen IS perfected by the filmg 

and serVIce of a Statement of LIen under §29-5-90 

The lIen IS not the same as the NotIce of FurnIshmg whIch sImply gIVes notIce to the owner 

that a matenalman IS provIdmg matenals to the project A NotIce of FurnIshmg does not create a 

lIen If a matenalman gIVes NotIce of FurnIshmg and falls to delIver the matenals or the file and 

serve the Statement of a LIen, there IS no hen In fact, a separate NotIce of FurnIshmg IS not even 

a prereqUIsIte to a lIen, and the servIce of a Statement of LIen may quahfy as a NotIce ofFurnIshmg 

A Statement of LIen necessanly contams all the mformatIOn reqUIred m a NotIce ofFurnIshmg, and 

the Statement of LIen under §29-5-90 IS sufficIent to comply WIth the reqUIrement of a NotIce of 

http //www enghshpage com/verbpage/actIVepassive html 
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FUTIllshmg Lowndes HIll Realty Co v GreenvIlle Concrete Co, 229 S C 619, 93 S E 2d 855,862 

(1956) 

In equatmg the hen wIth a NotIce of Furmshmg, the Court of Appeals IS reqUIred to add 

elements to a NotIce of FurnIshmg that are not m the statute, and are not mtended to be part of the 

statute If a NotIce of FurnIsh IS tantamount to a lIen, then the NotIce must come after the delIvery 

of the matenals However, If a NotIce of FUTIllshmg IS not eqUIvalent to a lIen, there IS no need to 

delIver the matenals pnor to the NotIce SImIlarly, the Court of Appeals IS forced to construct other 

addItIOns to the NotIce ofFurnIshmg The Court adds the reqUIrements that the project be completed, 

that the amount be past due and that the NotIce contam a demand for payment All these Items are 

necessary for the filmg of a Statement of a hen, but to extend them to a NotIce ofFuffiIshmg defeats 

the purpose of the NotIce 

C THE COURT'S ADDITIONAL REQUIREMENT THA T THE PROJECT BE COMPLETE HAS NO 

BASIS IN STATUTE OR THE COURT'S JURISPRUDENCE 

The Court of Appeals' rulmg can be read as requmng that the final delIvery of all matenals 

due under a contract be complete at the tIme of notIce under §29-5-40 The Court states that the 

NotIce IS mvalId unless sent after the "final delIvery of matenals," and faults Ferguson FIre for 

faIlmg to state that ItS "Job was completed" There IS no language m the statute that reqUIres that the 

"proJect" be "complete" pnor to NotIce ofFurnIshmg In thIS respect, the Court IS not equatmg the 

NotIce of FurnIshmg WIth a lIen, but actually creatmg a new reqUIrement out of whole cloth There 

IS no prOVlSlon m the statute that prevents a party from filmg a hen when the Job IS partIally 

complete, but the Court's rulmg would create that reqUIrement 

ASIde from the dIfficulty m definmg what constItutes a 'complete proJect," thIS rule prevents 
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remote claImants from protectmg themselves when a general contractor runs mto financIal dIfficulty 

By way of IllustratIOn, If a supplIer has provIded some, but not all, matenals to a project, and the 

general contractor files for bankruptcy or gIves an mdicatIOn that It won't be able to pay, then the 

supplIer cannot protect Itself wIth a lIen because It cannot gIVe notice until the "proJect" IS complete 

The statute IS deSIgned to prevent thIS problem by gIvmg the matenalman the nght to lIen the project 

and mSIst on payment m preference to the general contractor under §29-5-50 The Court's addItIOnal 

reqUIrement that ALL the matenals be delIvered before the lIen, makes It ImpoSSIble for a remote 

claImant to protect hImself when a general contractor becomes msolvent dunng the Job ThIS result 

does not offer any protectIOn to the remote claImant m thIS SItuatIOn, and runs counter to the purpose 

of the statute 

D THE COURT MlSTAKENLY ADDS THE REQUIREMENT THAT THE NOTICE OFFURNISHlNG 

DEMAND PAYMENT 

The Court of Appeals also adds a reqUIrement that the remote claImant actually make a 

demand for payment, and m domg so the Court mIstakenly relIes upon dicta m Sloan Constr Co v 

Southco Grassmg Inc, 377 S C 108, 121,659 S E 2d 158, 165 (2008) The Court CItes thIS case 

for the propOSItion that no lIen attaches untIl an actual demand for payment IS made to the owner 

However, the Sloan case does not even mvolve a mechamcs lIen Sloan Constr Co mvolved a bond 

claIm The Issue was whether the state government can be lIable where It faIls to msure complIance 

WIth bondmg reqUIrements for publIc projects The Court held that where a general contractor on 

a publIc project faIls to obtam the reqUIred bond, the government can be lIable for the amount due 

the subcontractor at the tIme the government receIves notice of the general's non-payment Argumg 

by analogy, the Sloan Court then mIstakenly CItes §29-5-40 and the Lowndes case for the propOSItIOn 
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that a subcontractor hen clalln IS hmIted to the amount due the general contractor at the tlme the 

owner receIves a "demand" for payment But as outlIned herem, neIther the statute nor Lowndes 

stand for the proposItIOn that a remote claImant must demand payment m theIr notIce under §29-5-

40 

E By ADDINGTHENEWREQUlREMENTS, THE COURT UPSETS THE STATUTORY BALANCE 

BETWEEN OWNERS AND REMOTE CLAIMANTS 

The mam functIOn of the Notlce ofFurnIshmg IS not to create a hen but serves to tngger the 

provlSlons of §29-5-50, whIch proVIde that an owner may not reduce hIS potentIal lIen lIabIhty to the 

matenalman by paymg the general contractor Together, sectIOns §29-5-40 and §29-5-50 create the 

protectIOns for remote lIen claImants, and are the keystone's to the statutory balance between the 

mterests of owners and remote lIen claImants 

The pnmary functIOn of §29-5-40 IS to serve as a lImItatIOn on such lIen "In no event shall 

the aggregate amount of hens set up hereby exceed the aIllount due by the owner on the contract 

pnce of the Improvement made" ThIS sectIOn's purpose to protect the owner from paymg more than 

IS due on the contract ThIS IS the only place m the statute where the remote claImant's lIen IS 

lImIted If It weren't for sectIOn §29-5-40, a general contractor's faIlure to pay a subcontractor could 

mcrease the owner's lIabIlIty over the contract pnce Preventmg the owner from overpaymg IS one 

of the core pohcIes of the lIen statute 

WhIle sectIOn §29-5-40 lImIts the lIen, §29-5-50 prOVIdes protectIOn for the remote claImant 

SectIOn 29-5-50 proVIdes that where the supplIer gIves notIce that he IS furnIshmg matenals, "no 

payment by the owner to the contractor thereafter shall operate to lessen the amount recoverable by 

the person so gIVmg the notlce " 
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These sectIOns read together provIde the statutory frame work that serves the essentIal 

purpose of the statute That purpose IS the balance the mterests of remote claImants wIth the mterest 

of the owner As quoted by the Lowndes Court, the purpose IS two-fold, "( 1) The protectIOn of one, 

not a party to a contract wIth the owner, who furnIshes labor or matenal m the Improvement of the 

owner's property, by gIVmg hIm a lIen for such labor or matenal, and (2) the protectIOns of the 

property owner by lImItmg hIS lIabIlIty and that of hIS property m respect of all such lIens to "the 

amount due by the owner on the contract pnce of the Improvement made" Smpes v Horton, 129 

SCI, 123 S E 321 

When the Court creates new reqUIrements for the NotIce ofFurnIshmg, the Court upsets the 

statutory balance between the owner and the remote claImants For example, m thIS case, It would 

have been ImpossIble for Ferguson FIre to obtam a lIen for the bulk of the matenals because the 

owner had paId the general contractor all but $973 by the tIme of the last delIvery In many cases 

the general contractor wIll have been paId m full pnor to the completIOn of delIvery Thus, the 

addItIOnal notIce requIrements remove, as a practIcal matter, any remedy for the remote claImant 

ThIS Court should not mterpret the statute m a way that renders the remedy meanmgless Byaddmg 

new reqUIrements to the statute, the Court of Appeals has done Just that 

The Court should note Ferguson FIre met the first two new reqUIrements - that the product 

be delIvered and that the payment be past due The NotIce of FurnIshmg was dated September 21, 

2007 As shown by the mVOIces m the Record, the Appellant had delIvered $12,040 50 m matenals 

at the tIme It sent the NotIce Subsequent to the NotIce, Appellant delIvered $3,50843 Moreover, 

payment was due on the maJ onty of the mVOIces The mVOIces provIded for payment wIthm 10 days 

of the date of the mVOIce That means that $8,991 94 was past due at the tIme of the NotIce Thus, 
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If the statute only reqUIred that the matenal be delIvered and payment past due, the Appellant would 

be entItled to a lIen of $8,991 94 

F THE STATUTORY FRAME WORK DEMONSTRATES THAT THE COURT'S ADDITIONAL 

REQUIREMENTS ARE NOT PROPER 

ThIS statutory frame work outlmed by §29-5-40/50 mIrrors the relatIOnshIp between the 

general contractor and the sub-subcontractor or remote supplIers, as set forth m §29-5-20(B) The 

relatIOnshIp between the owner and the subcontractor/supplIer IS sImIlar to the relatIOnshIp between 

the general contractor and the sub-subcontractor/supplIer In both relatIOnshIps, a party IS trymg to 

lImIt ItS lIabIlIty to another party wIth whom there IS no dIrect contract Just as the owner doesn't 

have a dIrect contract wIth the subcontractor/supplIer, the general contractor does not have a dIrect 

contract wIth a sub-subcontractor/supplIer 

In §29-5-20(B), the general contractor's lIabIlIty to a sub-subcontractor/supplIer IS lImIted 

to the amount of the contract wIth the sub-contractor ThIs IS Identlcal to the lImItatIOn of lIabIlIty 

of an owner to a subcontractor/suppher as set forth m §29-5-40 

SImIlarly, there IS an exceptIOn to the lImItatIOn on the general contractor's lIabIlIty where 

the sub-subcontractor/supplIer gIves NotIce ofFurrushmg pursuant to §29-5-20(B) ThIs exceptIOn 

IS IdentIcal to the exceptIOn for an owner's lIabIlIty under §29-5-50 

The Notlce of Furmshmg to a general contractor by a sub-subcontractor/supplIer can be 

prOVIded pnor to the furnlshmg of the matenal SectIOn 29-5-20(B)(5) proVIdes that the NotIce of 

FurnIshmg must state the date when the matenals are "scheduled to be furnIshed" Thus, a Notlce 

of Furrushmg under §29-5-20(B) may be served before the matenals are furnIshed The rule should 

be sImIlar for a NotIce of Furnlshmg under §29-5-40 
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SImIlarly, there IS no reqUIrement that the payment be due at the tIme of a NotIce of 

Furrnshmg under §29-5-20(B)(6) That sectIOn reqUIres the claimant to state the amount due, "If 

any" Thus, the NotIce of FUffiIshmg can be sent pnor to the tIme that payment IS actually due The 

rule should be sImIlar for a NotIce of FUffiIshmg under §29-5-40 

The polIcIes at play m the relatIOnshIp between owners and subcontractor/supplIers under 

§29-5-40 are sImIlar to the polIcIes at play m the relatIOnsrnp between general contractors and sub­

subcontractors/supplIers under §29-5-20(B) There IS no reason that a NotIce of FUffiIsrnng under 

29-5-40 should be reqUIred after delIvery, when the same IS not true under §29-5-20(B) There IS 

no reason that payment must be due pnor to NotIce of Furrnshmg under §29-5-40, when the same 

IS not true under §29-5-20(B) Therefore, the Court should not Impose addItIonal reqUIrements on 

the subcontractor/supplIers, when those reqUIrements do not eXIst for sImIlarly sItuated sub­

subcontractor/supplIers 

CONCLUSION 

The Court of Appeals erred m rulmg that Ferguson's NotIce of FUffiIsrnng was mvalId In 

strammg to hold Ferguson's notIce mvalId the Court of Appeals Improperly adds new elements to 

a NotIce ofFuffiIshmg under §29-5-40 By addmg these new elements, the Court upsets the balance 

of mterests that the LegIslature mtended m draftmg the mechanIcs lIen statute ThIs Court should 

msure that the law contmues to protect matenalmen and sub-contractors by reversmg the Court of 

Appeals and Tnal, and hold that the Ferguson notIce was valId 
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Respectfully SubmItted, 

I 
Robert E Culver, Esq 
575 Kmg Street, Smte A 
Charleston, South Carohna 29403 
Phone (843) 853-9816 
Fax (843) 853-9838 
ATTORNEY FOR THE APPELLANT 



THE STATE OF SOUTH CAROLINA 
IN THE SUPREME COURT 

APPEAL FROM GREENVILLE COUNTY 
Court of Common Pleas 

R Lawton McIntosh, Presldmg CIrcUIt Court Judge 

OpmIOn No 4947 (S C Ct App FlIed February 29,2012) 

Ferguson FIfe and FabncatIOn, Inc , 

v 

Plamtlff, 

Preferred FIfe ProtectIOn, LLC, FaIr Forest of 
GreenvIlle, LLC, Thomas F Wong and ImmedIOn, LLC, Defendants, 

Of Whom Ferguson FIre and FabncatIOn, Inc, PetItIOner, 

And ImmedIOn, LLC IS Respondent 

PROOF OF SERVICE OF PETITION FOR WRIT OF CERTIORARI 

I certIfy that I have served the PetItIOn for Wnt of Certwran on ImmedIOn, LLC by 
deposItmg a copy of same m the Umted States MaIl, wIth the correct postage affixed, on May 30, 
2012, addressed to ImmedIOn, LLC's attorney of record m the above-referenced actIOn 

Ronald G Tate, Esq 
GallIvan, WhIte & Boyd, P A 
Post Office Box 10589 
GreenvIlle, South Carolma 29603 

Rogge0 
575 Kmg Street, SUIte A 
Charleston, South Carolma 29403 
Phone (843) 853-9816 
Fax (843) 853-9838 
ATTORNEY FOR THE PETITIONER 



ROBERT E CULVER ESQ 

/ 

THE CULVER FIRM, PC 
ATTORNEY AT LAW 

575 KING STREET SUITE A 
CHARLESTON SC 29403 

PHONE 843 853 981 6 
FACSIMILE 8438539838 

June 15,2012 

The Honorable Damel E Shearouse, Clerk of Court 
The Supreme Court of South CarolIna 
Post Office Box 11330 

BOB@CULVERLAW NET 

RECEIVED 
JUN 1 g 201L 

1231 GervaIs Street (29201) 
Columbia, South CarolIna 29211 

RE Ferguson FIre v Preferred FIre - Appellate Case No 

s.c. Supreme Court 
,prrt'\ (g~IS-'~ 

2012-212101 

OpmIOn No 4947 (S C Ct App FlIed February 29,2012), 
GreenvIlle County Tnal Court Case No 2008-CP-23-02746 

Dear Mr Shearouse, 

In accordance wIth your letter of June 11, 2012 m wmch you advIsed us that the title m the 
above matter has been changed, enclosed please find followmg documents reflectmg the corrected 
case tItle 

1 Ongmal and SIX (6) copIes of PetItIOn for Wnt of Certwran and Proof of SerVIce 
2 Two copIes of AppendIx, one copy bound and one copy unbound 

Please call wIth any questIOns you mIght have 

DIctated but not Read 
RECllae 
Enclosures 

WIth Kmdest Regards, 

1!b$-!J{2~--
Robert E Culver, Esq ~ - ..,. 
The Culver Fmn, P C 

cc Ronald G Tate, Jr ,Esq (wlPetitIon and Proof of ServIce) 


