IN THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY

R. Markley Dennis, Jr., Presiding Judge, Ninth Judicial Circuit

Case No. 2012-CP-10-01844
Appellate Case No. 2014-001791

Deutsche Bank National Trust Company, as
Trustee of the IndyMac IMJA Mortgage
Trust 2007-A2, Mortgage Pass-Through
Certificates, Series 2007-A2 under the
Pooling and Servicing Agreement dated
August 1, 2007,
‘ Appellants,

Thomas C. Stevenson III and Irven M.
Stevenson, National Bank of South Carolina
nka Synovus Bank, South Carolina Department
of Revenue, and OneWest Bank FSB,
including its division known as Indy Mac
Mortgage Services,

Defendants,

Of which Thomas C. Stevenson III and Irven M. Stevenson are the Respondents.

MEMORANDUM ADDRESSING RECEEVED

CORRECTION OF CAPTION ’
SEP 1 2 2014

SC Court of Appeels
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Appellants Deutsche Bank National Trust Company, as Trustee of the IndyMac IMJA
Mortgage Trust 2007-A2, Mortgage Pass-Through Certificates, Series 2007-A2 under the
Pooling and Servicing Agreement dated August 1, 2007 (“Deutsche Bank™), and OneWest Bank
FSB, including its division known as Indy Mac Mortgage SerVices (“OneWest Bank/IndyMac™),
by an(_i through their undersigned counsel, submit the herein memorandum addressing correction
of the caption on appeal.

Deutsche Bank and OneWest Bank/IndyMac are both represented by the undersigned,
and both are appealing the orders of Judge Dennis. Deutsche Bank and OneWest Bank/IndyMac
are not adverse and have no claims against one another. This action includes a third party
complaint by Thomas C. Stevenson III and Irven M. Stevenson (“Defendants Stevenson”)
against OneWest Bank/IndyMac. (Please see attached filing in U.S. District Court prior to
remand.) The caption currently in use by the Court of Common Pleas apparently evolved to its
current form following coqrt orders by the U.S. District Court prior to remand as well as the
Court of Common Pleas following remand. Deutsc;he Bank and OneWest Bank/IndyMac submit
that the caption cﬁrrently in use by the trial court incorfectly blends the captions of the first party
and third party complainfs, which is not what any court order would have required or intended,
but nonetheless it has not been corrected and has been in use by the trial court and all counsel for
more than two years.

Deutsché Bank and OneWest Bank/IndyMac respectfully contend that the caption on

appeal should reflect that they are both Appellants. Respectfully, that status of the appealing
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parties is not correctly reflected in the caption set forth on the second page of the letter of the

Clerk of the Court of Appeals dated August 25, 2014.

(SIGNATURE ON FOLLOWING PAGE)

(REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK)
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September 10, 2014

Respectfully submitted, \

Sean A. O’Egnor (SC Bar # 68382) t

FINKEL LAW FIRM LLC

4000 Faber Place Drive, Suite 450
North Charleston, South Carolina 29405
Telephone: 843.577.5460

Facsimile: 866.800.7954
soconnor{@finkellaw.com

Attorney for Plaintiff/Appellant Deutsche Bank
National Trust Company and
Defendant/Appellant OneWest Bank FSB

Respondents’ counsel:

J. Rutledge Young, Jr.
DUFFY & YOUNG, LLC
96 Broad Street ‘
" Charleston, SC 29401
843.720.2044
843.720.2047 (fax)
iry@duffyandyoung.com

Attorney for Defendants/Respondents Thomas C.
Stevenson Il and Irven M. Stevenson

Tara E. Nauful

ADAMS AND REESE LLP
211 King Street, #330
Charleston, SC 29401
Direct: 843.410.1102
Direct Fax: 843.302.8212
tara.nauful@arlaw.com

Attorney for Defendant National Bank of South
Carolina nka Synovus Bank (not a Respondent to
this appeal)

Milton G. Kimpson

‘Chief Counsel

Office of Gen. Counsel for Tax and Reg. Svcs.
SC Department of Revenue

P.O. Box 12265

Columbia, SC 29211

Office: 803.898.5131

Fax: 803.896.0171

KimpsoM(@sctax.org

Attorney for Defendant SC Department of
Revenue (not a Respondent to this appeal)




IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

20\12- cP-10- g4y

Deutsche Bank National Trust Company, as
Trustee of the IndyMac IMJA Mortgage
Trust 2007-A2, Mortgage Pass-Through
Certificates, Series 2007-A2 under the
Pooling and Servicing Agreement dated
August 1, 2007,

Plaintiff, - @ .

VS, - < o
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Thomas C. Stevenson IH, Irven M. LooZe T s

Stevenson, National Bank of South Carolina i ok o i

n/k/a Synovus Bank and South Carolina L2z o
Department of Revenue el = 2
P » | : %g S E::}

i =

Defendants. = ol

Thomas.C. Stevenson Il and Irven M.
Stevenson,

Third-Party Plaintiffs,
vs.

Indy Mac Mortgage Services, a Division
of OneWest Bank, FSB,

Third-Party Defendant.
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- THIRD-PARTY DEFENDANT ONEWEST BANK, FSB’S NOTICE OF REMOVAL

Third-Party Defendant OneWest Bank, FSB (erroneously sued in the name of its
division, Ihdy Mac Mortgage Services) (“OneWest Bank), pursuant to the proVisions of 28
US.C. §§ 1331, 1441(c), and 1446, removes this action to the United States District Court for

the District of South Carolina, Charleston Division, on the following grounds:

EXHIBIT

A




1. The Summons and the Complaint in this action, true copies of which are attached
hereto, were filed in the Court of Common Pleas for Charleston County, South Carolina on
March 16, 2012 (the “State Court Action”). |

2. On or about May 18, 2012, the Stevensons filed their Answer, Counterclaims and
Third-Party Complaint (“Answer/TPC”) in the State Court Action. Plaintiff was served with the -
Answer/TPC by return mail on May 18, 2012 and consents to removal. The record in the State
Co'urt Action does not indicate whether the South Carolina Department of Revenue (“SCDOR”)
or National Bank of South Carolina n/k/a Synovus Bank (“Synovus”) have been served with the
Answer/TPC. |

3.. | OneWest Bank was served with the Summons and Answer/TPC on June 4, 2012.

4, The Answer/TPC asserts two causes of action against OneWest Bank. First, the

Stevensons allege that OneWest Bank violated the South Carolina Unfair Trade Practices Act.

Second, the Stevensons allege OneWest Bank breached the duty of good faith based on OneWest

‘Bank’s alle'ged,failure to comply with HUD regulations and FHA guidelines. (Answer/TPC

ﬂS 3-66).
5. | T_his case is properly removéble pursuant to 28 U.S.C. § 1441(c) because federal

question jurisdjctjon is present. Section 1441(c) was amended by the ﬁederal Courts

Jurisdiction and Venue Clarification Act of 2011 (the “Ciariﬁcation Act”). The Clarification

Act’s provisions apply to actions commenced on or after January 7, 2012. Section 1441(c) now

- reads:

(1) If a civil action includes--

(A)a claim arising under the Constitution, laws, or
treaties of the United States (within the meaning of section
1331 of this title), and



(B) a claim not within the original or supplemental
jurisdiction of the district court or a claim that has been
‘made non-removable by statute, the entire action may be
removed if the action would be removable without the'
inclusion of the claim described in paragraph (B).

(2) Upon removal of an action described in paragraph (1),
the district court shall sever from the action all claims
described in paragraph (1)(B) and shall remand the severed
claims to the State court from which the action was ’
removed. Only defendants against whom a claim described
in paragraph (1)(A) has been asserted are required to join in
or consent to the removal under paragraph (1).

28 U.S.C. § 1441(c) (as amended by The Federal Courts Jurisdiction and

Venue Clarification Act of 2011, Pub. L. No. 112-63, § 204, 125 Stat. 758).

6. Federal district courts have “original jurjsdiction of all civil actions arising under
the Constitution, laws, or treaties of the United States.” 28 U.S.C'. § 1331." Additionally, “there
is ... another longstanding; if less frequently encountered, variety of federal ‘arising under’
jurisdiction, this Coﬁrt having recognized for nearly a 100 years that in certain cases federal-
question jurisdiction will lie over state-law claims that implicate sigﬁiﬁcant federal issues.”
Grab)e & Songs Metal‘Products, Ihc.‘ v. Darue Engineering & Mfg., 545 U.S. 308, 312'(2005).

7. The Stevensons’ claims against OneWest Bank in the'Answer/TPC mcé; the
standard for jurisdiction under § 1331. The third-party claims are based on QneWest Bank’s
alleged failure to comply with HUD régulations and FHA Guidelines. - See Léggette v.
Washington Mut. Bank, FA, No. 3;03-CV-2§09-D, 2005 WL 2679699, at *¥3 (N.D. Tex. Oct. 19,
2005) (concluding that complaint alleging state law breach of contract action based on violation
, of HUD regulations met standard for federal question jurisdicﬁon). |
8. This is a removal by a Third-Party Defendant based on the separate and

independent cause of action raised by the Stevensons. The Complaint in this action seeks



| foreclosﬁrc- of a note and mortgage—an equitable remedy in South\'Carolina. The Answer/TPC
seeks damages under the South Carolina Unfair Trade Practices Act, claiming OneWest Bank
violated federal agency guidelines and federally supported loss mitigation proérarns—a legal
remedy, and onﬁ separate and distinct from the foreclosure sought bsl the Plaintiff.

9. Npthing in this notice of removal shall be interpreted as a waiver or
relinquismnent of any of OneWest Bank’s rights to assert any defense or affirmative matter,
including, but not limited to, the defenses of: (1) lack of jurisdictién over‘ the person; (2)
improper venue; (3) insufficiency of process; (4) insufficiency of service of process; (5)
ifnproper joinder of claims z;nd/or parties; (6) failure to state a claim; (7) the mandatory
arbitrability gf some or all of the claims; (8) failure to join indispensable parties; or (9) any other
pertinent defense availgble under the South Carolina or Federal Rules of Civil Procedure,.any

state or federal statute, or otherwise.

10. © This Notice of Removal is being filed within the time-frame set forth in 28 U.S.C.

§ 1446.
| o 1L This Court is part of tﬂe “district a;nd divisién;’ erﬁbraci.r;g the plaée where this
action was filed - Charleston County, South Carolina. See 28 USC § .1446(15).

12.” A true and legible copy of all précess, pleadings, orders, and other papers or
exhibits qf evefy kind now on' file in the State Court is submitted with this thice of Removal.
See Exhibit A. . B

i3. A N-oticevof Filing fhi.s Notice of Removal is being filed with the Clerk of Court
for Charleston County, South .Carolina and éerved upon all adverse parties.

14.  OneWest Bank reserves the right to supplement this notice of removal by adding

ény jurisdictional defenses which may independently support a basis for removal.



WHEREFORE, OneWest Bank removes this action to the United States District Court

for the District of South Carolina, Charleston Divisio'n.

I consent:

July 3, 2012

/s/ John J._Hearn

John J. Hearn (Fed. LD. # 6494)

Sean M. Foerster (Fed 1.D. #10396)

Rogers Townsend & Thomas, PC

P.O. Box 100200 (29201)

220 Executive Center Drive

Columbia, South Carolina 29210

803-771-7900

John Hearn@rtt-law.com

Attorneys for Third-Party Defendant Onewest Bank, FSB

/s/ Lora Stuart Camp

Lora Stuart Camp

Johnson & Freedman, LLC

1587 Norcross Expressway

Atlanta, GA 30329

770-234-9181

Iscamp@jflegal.com T
Attorneys for the Plaintiff Deutsche Bank
National Trust Company, as Trustee of the

. IndyMac IMJA Mortgage Trust 2007-A2,

Mortgage Pass-Through Certificates, Series
2007-A2 under the Pooling and Servicing
Agreement dated August 1,2007
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Deutsche Bank National Trust Company, as
Trustee of the IndyMac IMJA Mortgage
Trust 2007-A2, Mortgage Pass-Through
Certificates, Series 2007-A2 under the
Pooling and Servicing Agreement dated
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Thomas C. Stevenson III and Irven M.
Stevenson, National Bank of South Carolina
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Appellants,
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I certify that on the 10th day of September 2014, I served the Memorandum Addressing
Correction of Caption on J. Rutledge Young, Jr., Esq. of Duffy & Young, LLC, attorney of
record for Respondents, Thomas M. Stevenson and Irven M. Stevenson; Tara E. Nauful, Esq., of
Adams and Reese, LLP, attorney of record for Defendant National Bank of South Carolina n/k/a
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Synovus Bank (not a Respondent to this appeal) and Milton G. Kimpson, Esq., attorney for
Defendant South Carolina Department of Revenue (not a Respondent to this appeal), by
depositing ‘a copy in the U.S. Mail, postage prepaid, to their offices at 96 Broad Street,

Charleston, South Carolina 29401, 211 King Street, Suite 330, Charleston South Carolina -

29401, and Post Office Box 12265 Columbia, South Carolina 292

September 10, 2014

Respondents’ counsel:

J. Rutledge Young, Jr. \
DUFFY & YOUNG, LLC

96 Broad Street

Charleston, SC 29401

843.720.2044

843.720.2047 (fax)

jry@duffyandyoung.com

Attorney for Defendants/Respondents Thomas C.
Stevenson III and Irven M. Stevenson

l
Jennifer L. Ellis\)‘/ ”

Litigation Paralegal

FINKEL LAW FIRM, LLC

4000 Faber Place Drive | Suite 450
Charleston, South Carolina 29405
T: 843.577.5460

F: 866.800.7954

Tara E. Nauful

ADAMS AND REESE LLP
211 King Street, #330
Charleston, SC 29401
Direct: 843.410.1102
Direct Fax: 843.302.8212
tara.nauful@arlaw.com

Attorney for Defendant National Bank of South
Carolina nka Synovus Bank (not a Respondent to
this appeal)

Milton G. Kimpson

Chief Counsel

Office of Gen. Counsel for Tax and Reg. Svcs.
SC Department of Revenue

P.O. Box 12265

Columbia, SC 29211

Office: 803.898.5131

Fax: 803.896.0171

KimpsoM@sctax.org

Attorney for Defendant SC Department of
Revenue (not a Respondent to this appeal)
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———————

JENNIFER L. ELLIS, PARALEGAL REPLY TO:
JELLIS@FINKELLAW.COM CHARLESTON LITIGATION

September 10, 2014

The Honorable Jenny Abbott Kitchings
South Carolina Court of Appeals

Post Office Box 11629

Columbia, South Carolina 29211

RE:  Deutsche Bank National Trust Company, as Trustee of the IndyMac IMJA
Mortgage Trust 2007-A2, Mortgage Pass-Through Certificates, Series 2007-
A2 under the Pooling and Servicing Agreement dated August 1, 2007 v.
Thomas C. Stevenson III and Irven M. Stevenson, National Bank of South
Carolina nka Synovus Bank, South Carolina Department of Revenue, and
OneWest Bank FSB, including its division known as Indy Mac Mortgage
Services
Appellate Case No.: 2014-001791
Our File No.: 52310.47707

Dear Ms. Kitchings:

Enclosed please find a Memorandum Addressing Correction of Caption and the
related Proof of Service which needs to be filed in connection with the above referenced
matter. We would request that you please file same and return a file-stamped copy to our
office in the enclosed envelope.

If you have any questions or concerns, please contact me at your convenience.

With kind personal regards, | am

;jle
Enclosure

cc: J. Rutledge Young, Jr., Esq. (w/encl.)

Tara E. Nauful, Esq. (w/encl.) - SEP l p/ 2014

Milton E. Kimpson, Esq. (w/encl.) sc co o
urt of Appeels

CoLUMBIA ) CHARLESTON ) CHARLESTON

1201 Main Street, Suite 1800 Litigation, Real Estate & REO ' " Foreclosure

.Post Office Box 1799 (29202) 4000 Faber Place Drive, Suite 450 4000 Faber Place Drive, Suite 450
Columbia, SC 29201 Post Office Box 41489 (29423) Post Office Box 71727 (29415)
Tel: (803) 765-2935 ) North Charleston, SC 29405 North Charleston, SC 29405

Fax: (803) 252-0786 ' Tel: (843) 577-5460 Tel: (843) 577-5460

Fax: (843) 577-5135 Fax: (843) 725-0015



