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The South Carolina Court of ppeals

Michael Burns a/k/a Ja Ja D. B. Okera, A Appellant,

V.

South Carolina Department of -
Corrections, , Respondent.

The Honorable Carolyn C. Matthews -
Richland County
Trial Court Case No. 2006-AL-04-00173

ORDER

The underlying case was 'initiated k‘)y.Michael Burns® appeal of the Department of
Corrections denial Of his grievance concerning the payment of prevailing wages and overfime
- pay. He argued he was owed back wages for work performed in the Prison Industriés'private ‘
sector program. The Department argued Bums faﬂed to file a grievance within fifteen days of
the alleged inci&ent. The Administrative Law Court found the Department's brief failed to state

the day on which Bumns ceased working with the prison industries precluding the ALC from

ordered to determine if Burns filed his grievance within fifteen days of the time he completed,

terminated, or ceased employment under the prison industries program. If the grievance was




Between the actual wage and the prevailing wage for each hour, or fraction of an hour, worked
by Bums. Burns appealed from this order.

We réquested appealabﬂirv memoranda from the parties 10 determine whether the ALC's
ordez was immediately appealable. In the Department’s memorandum to this Court. it informs
us the Department has since determined Burns's 1a;st day of work was many years prior to his
ﬁlling_of a gﬁevance alid therefore was not imely. The Department argues the ALC’s order 1s
final and immediately appéalabl‘e. | |

Aﬁer careful consideration, this .Covurt finds the ALC’s order was not immediately
appealable as it merely remanded the matter to the Department. Now that the Department has
ruled, Burns is entitled to appeal again to the ALC. Accordingly, this notice of appeal isl
transferred pursuant to Rule 204, SCACR, to the ALC for review. Because we transfer this:
appeal to thé ALC. we need not rule on Bums’ motion to proceed In Forma Pauperis.

ALND ITIS SO ORDERED

QWQ«/ W

Columbia, South Carolina

Ockdoov (S 2008

cc: Michael Burns a’k/a JaJa D. B. Okera #228442
Barton Jon Vincent, Esquire
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

. JaJa D.B. Okera #228442, Docket No. 08_-ALJ-04-00887-AP
Appellant, )

vs. FINAL ORDER

- GRIEVANCE NO: ECI 2087-05

-

- South Carolina Department of Corrections,
June 29, 2009

N’ N’ S’ N’ N’ N N N

Respondent.

This matter was remanded to the Department on July 17, 2008 to determine if the Appellant filed his.
grievance in the instant matter while he was employed under the prison industries program or within fifteen
days of the time he completed, terminated, dr ceased employment under the prison industries p‘rogram. The
Record on Appeal was supplemented on December 29, 2008. In the record, it appears that Appellant failed to
file his step one grievance six years after his last day of work in the prison industries. .Therefore, Appellant’é
Appeal Was untimely. .

Based on the Record on Appeal, this appeal must be dismissed because Appellant failed to file his
grievance in the instant matter while he was employed under the prison industries program, or within fifteen ‘
days of the time he completed, terminated, or ceased employment under the prison industries program.

The Supreme Court of South Carolina has unequivocally held in Wicker v. South Caroliha Dep’t of

Corrections, 360 S.C. 421, 602 S.E.2d 56 (2004) that: (1) an inmate is entitled to file a grievance when not
being paid the prevailing wage; (2) the ALC has jurisdiction to review the Department’s failure ‘to pay the
prevailing wage; and, (3) an inmate is entitled to be paid the prevailing wage while working in the private sector

program. Id. at 421, 602 S.E.2d at 56. .
\ .
In addition to the requirement that an inmate must file a grievance within fifteen days of an alleged

incident, SCDC Policy Number GA-01-12, paragraph 13.1 states that “[i]Jnmates will only be allowed to submit

FILED

JUN 2 9 2009
SC ADMIN. LAW COURT

one grievance per incident or circumstance.”




ORDER

IT IS THEREFORE ORDERED that this matter is dismissed.

AND ITIS SO ORDERED.

June 29, 2009 _
Columbia, South Carolina
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- SOUTH CAROLINA DEPARTMENT OF CORRECTIONS ; -
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" INSTRUCTIONS FOR COMPLETING STEP 2 GRIEVANCE FORM

1. Complete form in its entirety, wﬁting only in the space provided for inmate use.
2. State your specific reason for further appeal. Do not submit any new issues for review.

3. Submit this completed form with your original Step 1 attached, to the Institutional Grievance - }
Coordinator within five (5) days of your receipt of the Warden s decision. Do not write in the space
~ provided for the responsible official.

4. The decision rendered by the responsible off1c1al exhausts the appeal process of the SCDC Inmate
Grlevance Procedure. ,

. I have reviewed your Step 2 appeal dated October 10, 2005, and I have again reviewed your Step 1 grievance dated July
11, 2005. Additionally, your priéon industries participation and pay records were reviewed by the responsible officials at
Division of Industries Headquarters in Columbia. These records reflect that you began your participation in the pnson

- industries prO_]CCt located at Evans CI on or about June 25, 1997 '

As stated in the response to your Step 1 grlevance two (2) 2004 decisions of the South Carolina Supreme Court apply to
both your Step 1 grievance and your Step.2 appeal, Adkins, et al. v. SCDC and Wicker v. SCDC.

Both of these cases discussed S.C. Code Section 24-3-40, 24-3-310, et seq. and, specifically, 24-3-430(D). Therefore,
contrary to the statements you made in your Step 2 appeal, Adkins and Wicker clearly apply to your grievance, '

I conclude, after again reviewingAyour Step'1 grievance and your Step 2 ‘appeal in light of Adkins, Wicker, the deadhﬁe
established by paragraph 13.1 of Policy Number GA-01.12, and the exceptions to this deadline recognized by paragraph
13 9 of Policy Number GA-01.12, that you did not submlt your Step 1 grievance by the deadline set forth in this pohcy

' The 15 day deadline estabhshed in this pohcy applies to nearly every aspect of inmate activity, a.nd no special exception

applies to prison industries pay disputes. Consequent1ally, the 15 day deadline applies to your grlevance

115D

H#Moreover, you ﬁled your Step 1 grievance over eight (8) years after you first started participating in the project located at

BEvans CT, and nearly 11 months after the South Carolina Supreme Court issued Adkins and Wicker. Clearly, you exceede

any reasonable time frame assoe1ated with filing a grievance under SCDC’s apphcable policy.

Also, even if you had met the time frames estabhshed in paragraphs 13.1 and 13.9, I again conclude that you are not entitle
to back pay in the amount you state in your Step 2 appeal. No reading of Adkins or Wicker supports the arguments you -
make concerning “prevailing wages” and “overtime wages” you claim SCDC owes you under the terms and conditions as
you state them in your Step 2 appeal.

“inally, I speciﬁcaﬂy conclude that no conduct or act allegedly committed by SCDC as des'cribe‘d by you in either your Ste
L or Step 2 constitutes “criminal activity.” Therefore, your reliance on paragraph 15 of Policy Number GA-01.12 is withou
nerit. :

“herefore, I, again, deny your Step 2 appeal In its entirety. -

ou may appeal this decision under the Administrative Procedures Act to the Administrative Law Court. In order to appeal, you must
Il out the attached Notice of Appeal Form and submit it as instructed on the form within 30 days of receipt.

€.7
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HELEN T. MCFADDEN, ESQ.
~ PO.BOX 1114
Kingstree, South Carolina 29556

Telephone ' Facsimile
843-355-5200 ' ' '843-355-7658

May 30, 2007

"~ Michael Burns # 228442
Lee Correctional Institution
990 Wisacky Hwy.
Bishopville, SC 29010

Dear Mr. Burns, ,

You are one of the class of prisoners who was represented in the action Torrence
v. S. C. D. C. who has written to me individually. This case, like all of the others before it, was
treated in the circuit courts with a determination to give prisoners nothing. The circuit court
granted the motion for summary judgement against the prisoners and the two other classes we
joined with it-mothers of the children of prisoners and victims who would receive money from
the prisoner funds. After the summary judgement we took the appeal to the South Carolina
Supreme Court. The Court ruled in this case on May 7, 2007, holding that the prisoners did not
have a right to pursue this matter in circuit court, but that the right outlined in Wicker was
available to them. The text below is a quote from the opinion. :

Appellants claim that despite the holdings of Adkins and Wicker, the Prisoner
Subclass should be able to proceed in circuit court in the posture of a declaratory
judgment action. We disagree. The clear rule emerging from the Adkins and
Wicker cases is this: inmates working in the Prison Industries Program have a

- cognizable, state-created interest in having the DOC pay them according to the
statutory scheme governing the Program, but they do not have a private right of
action; instead, the DOC'’s internal grievance procedure, with recourse to the
Administrative Law Court, is the appropriate way to have a prisoner's wage claim
adjudicated. Therefore, the trial court correctly applied Adkins and Wicker to the
Prisoner Subclass. To hold otherwise would contravene our precedent on these
issues by allowing inmates access to the circuit court merely by styllng their
cases as declaratory judgment actlons

~ The Court went on to say that this was the only route available to the mother class and the victim
class also.

SCDC has asked for reconsideration of the opinion, seeking to have the Court
overturn Wicker in essence. We don’t think there is much likelihood of a change of the opinion
in a rehearing. Right after the Wicker decision we indicated to the named parties that they should
file a Wicker type claim and to tell everyone else to do so also. I hope that you received this
information and did so. :

EYHRT C




Page 2
May 30, 2007

The lawyers who have worked on this matter believe that you have not been
treated fairly in the payment of the wages. However, the underlying reason for the loss is the
effect on the state budget, not solely the consideration of the law and a determination that it is
correctly applied. We had joined the claims of mothers and victims to try to persuade the Court
that not only were prisoners being poorly treated, that the real beneficiaries of the statute were
not receiving the benefits outlined by the legislative action. This was not sufficiently persuasive.

I send my sincere regrets that this case did not result in a favorable verdict..

With regards,

Sincerely

Helen Y, McFadden, Esq.
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STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW JUDGE DIVISION

Appellant, o o
. _ NOTICE OF APPEAL

Vs,
| Docket No. ﬁO‘ALJ 04- B8 7T .ap
South Carolina Department of Corrections,

'Respondent.

L./\_/'\./\J\_/v.\_/\./\/\/ .

. Notice is hereby given that{ dddq Wmisan! Bab’tko ONKera ;#9‘3‘3 49 does hereby' |
appeal the final decision of the South Carolina Department of Corrections dated Jan vacy 13,3000 |

and received on g&muw‘\l 24 30006 L a copy of which is attached. A general statement of the

. grounds for appeal is (See S.C. Code Ann. § 1-23-380(A)(6)jAn accerdance with an Qpecls

- Gt OQPL;QA copy afwk.d\ s affached as ATackmenr A Sswed on 1013 0F,

gennﬁ'ﬁﬁ le SC 24512

" Telephone Number

Oﬂgﬁ \r‘ecewei h({ me. on 10«i5¢ DXTSUAM!% Hhes nohce of apfeA[ _
"Tn violalisn o#SMe Sfatvtory provisions, S.C. /7e,;7L of Coro. did nof pay me the
i‘é’ql}»ﬂebc wage s a{umag Yhe pemer T worled for Fvons C.X s Potsen {na’uxﬂ/ .
(’(fpmvmf( me of state created | bzr%//fm/trfy infecests, Fhereby, Je.agmg ime doe
{)m(c’ﬂ ((umméeeoQ B‘/ S:C. (onﬂ[ ﬂﬂ?‘ f§3 a/w( US Cons?[ /L/‘tb/qn/[()ﬂxﬂflfﬂf
7{&55&4 Jhot Fhe 15 6{51{ stafote of- /,mr%‘*\%’oﬂb 15 nof applicable in Yhis case,
Bnd Hhe admishnadive Ladiass prefediced! ne, because & violates constily -
Feeni d and stadotory fﬂovfifawvs 'Lrexceerfs e Statutory aotherly 07£ Yhe
agency; arb? 7LN”“/ and on abuJe o O(/SC/‘E%M/‘V(

&Xa\&av %80 DKQML#Q\BX‘-[L/Q @%

Appellant’s Name Signed

Eiﬂ\'r)j' C\ofm{\rmﬁ.ﬂg“/‘/&s D AKX 08

Mailing Address : ' Dated:

ko Hlo¥ g A)es’l_L

City, State, Zip Code

(See reverse side for instructions)




SOUTH CAROLINA DEPARTMENT OF CORRECTIONS
REQUEST TO STAFF MEMBER

TO: NAME:

. TITLE: MA/L£0/vY | DATE: |
D@Urz&[t/  DPeEATOR )o 38:09

INMATE’S NAME: 7 | SCDC m —
| ' gg\&a UK. D/Z@ﬂ& | CAARYUA - _
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Judge Carolyn C. Matthews
Administrative Law Court

" Edgar A. Brown Bldg.

1205 Pendleton St.,Ste.224
Columbia SC 29201

RE: Letter of Inquiry — Okera v SCDC, C/A #08-ALJ-04-00887-AP

Judge Matthews,

Monday, January 19, 2009 was a holiday, so on Tuesday, Jan. 20/09, I went
to the institutional mailroom to mail my brief and affidavit (2 copies) in the
above captioned case to your court, and opposing counsel. But when I arrived,
it was closed. Not knowing whether inauguration day was a holiday for certain
state employees or -not, I deposited the documents (to you and opposing
counsel) in the institutional mail-box, with certificate of service stating
delivery through interagency mail. However, postage was placed on them on
. January 21st/09 when the mailroom operator(s) returned. But becauSe postage
was not added to the enclosed SASE for the return copy, I.enclosed two (2)
stamped envelopes for postage to added to the legal envelope.

After close to a month, on Feb. 16th/09, I submitted a letter of inquiry’
concerning my return copy, but still no response from you. so-on April 3rd/09,
I inquired again, sending two (2) more stamped envelopes assuming that postage
previously sent was insufficient. But again, nothing.

Your Honor, it is now June 15th/09, but I still do not have my filed copy
. from you. So in another attempt to get my return copy, enclosed is another
SASE with enough prepaid postage on it for you to return to me all that I have
forwarded to you. So if you would, I ask that you please return to me the
requested filed copy of my brief, affidavit, certificate of service & exhibits
in the above captioned case, and the legal & stamped envelopes that I also
forwarded to you. And likewisSe, please file & return to me the additional copy
of this letter of - 1nqu1ry & request with the documents and materials requested
supra.-

I thank you for your time, and I apologize for any inconviences.

Respectf~ly~s;7m1tted;

B

cc: Lake E. Summers ;
339 Heyward St.,Ste.200 Prgaggré’rOkera, 1228442

Columbia SC 29201 Evans Corr. Inst.

File 610 Hwy. 9 West
Bennettsville SC 29512

June 15, 2009
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Memorandum

To: - APPELLANT
From: Clerk’s Office
Date: 7-15-09

The information you filed with the Administrative Law Court is being returned to you for
the following reason(s)

You did not file your appeal on the appropriate form (see attached Notice -
of Appeal form and Special Appeals Rules).

You did not attach a copy of the final decision from the Department of
Correctnons to your Notice of Appeal pursuant to ALC Rule 59 (Special Appeals Rules
attached). _
' The Administrative Law Court does not have statutory authority to hear
Tort Claim actions. Pursuant to the South Carolina Tort Claims Act, S.C. Code Ann. §
15-78-10 et seq., the appropriate venue for filing this type of action is in circuit court.

In keeping with Proviso §5.3 of the 2007 -2008 Appropriations Act, you
. have filed excess of three appeals received in year 2009. However, if an’
inmate files three administrative apj.eals during a calendar year, then.
- each subsequent filing during that year must be accompanied by a
twenty-five dollar filing fee.. Therefore your appeal(s) is belng returned
for that reason.

Please comply with attached Special Appeals rule #56 on Leglblllty of .
Documents.

Please provide any response from the IGC to support your claim.

Your appeal/motlon is being returned to you pursuant to the attached
order.

_(_2;3 Other X According to the record of the file, there is not a copy of a brief filed. If you
la.33 want copies of the file, please submit a check in the amount of $20.00 (40 pages @ .50 cents

139 per page).

P.3!
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The South Carolina Court of Appeals

—

JaJaD. B. Okera, Appellant,

South Carolina Department of :
Corrections, Respondent.

The Honorable Carolyn C. Matthews
Richland County
Trial Court Case No. 2008-AL-04-00887

ORDER

Appellant has filed a motion requesting this Court waive the requirements set forth in

Rule 267(¢), SCACR, concerning the covers to the Record on Appeal and briefs. Appellant's

motion is hereby granted. However, Appellant must provide a cover page to the Record and his

brief. The covers may be of any material and in any color, and must contain only the caption.

AND IT IS SO ORDERED.

Columbia, South Carolina

August \V 2010

cc: JaJaD. B. Okera # 228442
David M. Tatarsky, Esquire
Lake Eric Summers, Esquire




