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COLLOQUY
MR. REDMOND: May it please the Court. Your Honor,

before you at this time is Tony Moore. 2011-GS-13-529 for

burglary second degree non-violent. 530, burglary second
degree non-violent. 531, burglary seccond degree
non-violent. 532 is grahd'larceny. 533, grand larceny.

534, grand larceny. 535, grand larceﬁy. 563 is burglary
in the first degree, however, he's pleading to burgiary
second—dégree non-violent at this time..

The State's recommendation in this case is a little
different than what we normally do.” We want some
éonsecutive time since the statute reduced.the penalties
to. ten years. And we have discussed it at length, and we

do want some consecutive time for the defendant. However,

" Mr. Foard is here to speak on behalf of the victim's.

‘Let me just put this on the record real quick cause
there was a concern raiséd. ‘Mr. Foard has not even seen
the discovery in this case. 'The Chinese wall has been put
up around him with regards to the facts of the case and
anything -- I don't even think he's reviewed the file. 1
had the file with mé in my possession the whole time.

He had spoken on behalf of the victims at a couple of
hearing that we had regarding this case, but as it relates
to the prosecutorial decisions that have béen made and the

handling of this file that has strictly been with me.
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1 However, he is going to speak on behalf of the family at
2 the appropriate time.

3 MR. FOARD: And I would-add, Your Honor, that

4 Solicitor Redmond is correct. I've never reviewed the

5 incident report, the statements if any. I don't know

6 what's in this file as far as looking at it from a

7 prosecutorial standpoint.

8 MR. REDMOND: And the reason -- I haven't put on

9 there, but the reason, obviously, is because of his

10 in-law's are actually some of the victims in this

11 particular case. That's why that concern was raised.

12 0 THE COURT: Mr. Moore, I need your age.

13 MR. MOORE: Forty-two.

14 THE COURT: And your present address?
15 MR. MOORE: I done forgot what it was.

16 THE COURT: Your last address before you got

17 incarcerated?

18 MR. MOORE: Taxi Hall.

19 THE COURT: Lancaster County. Your education?

20 MR. MOORE: Ninth grade.

21 THE COURT: All right. You discussed these charges
22 with counsel?

23 MR. MOORE: Yes, sir.

24 THE COURT: Satisfied with his advice in this matter?
25 MR. MOORE: Yes, sir.
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THE COURT: First one I pick up is 529 for burglary.
And you understand, now, that we're in Darlington County,

and you have a right to have this handled in Chesterfield

© County, and you.want -to go ahead today with this

proceeding?-

MR. MOORE: Yes, sir.

THE COURT: These; of course, have been true billed.
Burglary second—degree, May the 22nd 2011 in Chesterfield
County you entered without consent with the intent to
commit a crime therein the dwelling of Daniel Simpson on
I i Jcfferson.  You could receive up to ten
yeafs on that. Used toc be 15. How do you plead?

MR. MOORE: Guilty, Your Honor.

THE COURT: 530 is also for burglary second-degree
non-violent. Chesterfield County, May the 1l4th 2011 you -
entered without consent with the intent to commit a crime
therein the dwelling of Ruth Allen on — in
Jefferson. Up to ten years,én that. How do you plead?

MR. MOORE: Guilty, Your Honor. |

THE COURT: 531 is also for burglary second-degree.
May the 17th 2011. Chesterfield County when you entered
without consent with the intent to commit a crime tﬁerein

the General Store on Highway 151 in Jefferson. How do you

plead?

MR. MOORE: Guilty, Your Honor.
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THE COURT: 532 is for grand larceny Vélue more than
$2,000, less than $10,000 which you could receive up to
five years on. Chesterfield County, May the 22nd 2011,
you took and carried away the personal goods of Dennis
Simpson: Five long guns, jewelery, D.V.D's, satellite
box, some food items, flat screen t.v. All done with the
intent to deprive that owner permarently of that property
and convert itvto your own use. As I said you can get up
to five years on that. How do you plead? |

MR. MOORE: Guilty, Your Honor.

THE COURT: 533 is also for grand larceny. May the
22nd 2011 in Chesterfield County. .Took and carried away
the personal goods of Daniel Simpson. More than $2,000 in

value, but less than $5,000. All done with the intent to

commit or convert, excuse me, the goods to your own use

and deprive the owner of that flat screen t.v, laptop
computer and several items of food. How do you plead?

MR. MOORE: Guilty, Your Honor.

THE COURT: 534 is also for grand larceny. More than
$2,000 less than $10,000. May the 22nd 2011.
Chesterfield County. Took and carried away the goods of
Daniel Simpson. Must have been a séparate one.

MR. REDMOND: One of them Dennis and one is Daniel.

THE COURT: Maybe I misread something. No. Both of

these are Daniel.
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MR. REDMOND: One of them is -- which number is that?

THE COURT: Indictments 533 and 534.

MR. REDMOND: Your Honor, if I can lcok at those
indictments and see what the warrant number is on it.
That-way I can make sure we correct the right indictmenﬁ.

THE éOURT: We'll come back to that one while y'all
check that is. 535, that's a grand larceny. Chesterfield
Counﬁy. May the 22nd 2011. Took and carried away the
personal goods of Genefal Store. Value of more than
$2,000 but less than $10,000. Looks like a 60 inch
Mitsubishi Medallion t.v. ana‘battery were taken with the
intent té deprive the owner permanent of that property and
convert it to your own uge. Possible five years on that.
How do you plead?

MR. MOCRE: Guilty, Ybur Honor.

THE COURT: And 563 1is originally\for'burglary third
degree. You're pleading to burglary second-degree
non-violent. May the 22nd 2011. Chesterfield County.
When you entered the dwelling’of Dennis Simpson located on
McCaskell Road. All don't with intent -- without consent
with intent to commit a crime therein. Looks like that
oﬁe was in the;nightfiﬁe,'but still up to ten years.

MR. REDMOND: four Honor, that should.be -—
Indictment Number 533 is correct. 534; 313 North Mainv

Street in Jefferson should be Ruth Allen.
{ .
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THE COURT: Ruth Allen. That's the correction.
Everybody in agreement with that?

MR. JORDAN: Yes.

THE COURT: How do you plead on Ruth Allen?

MR. MOORE: Guilty, Your Honor.

THE COURT: All right. You heard your jury trial
rights?

MR. MOORE: Yes, sir.

THE COURT: You understand them?

MR. MOORE: Yes, sir.

THE COURT: Any questions?

MR. MOORE: No, sir.

THE COURT: You don't want a jury trial?

MR. MOORE: No, sir.

THE COURT: You're satisfied with your attorney's
advice and services?

MR. MOORE: Yes, sir.

THE COURT: Answered all of your questions?

MR. MOORE: Yes, sir.

THE COURT: Contacted everybody you asked him to-
contact 1f anybody? .

MR. MOORE: VYes, sir.

THE COURT: Are you under the influence of any drugs
or alcohol or medication?

'MR. MOORE: No, sir.
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THE COURT: Do you have any condition, mental or
physical, that could be affecting your understahding at
this time?

MR. MOORE:. No, sir.

THE COURT: You indeed understand what you're doing?

MR. MO@RE: Yes, sir. |

THE COURT: Has anybody promised you.anything? Held
cut any hope of reward or threatened you in ény way 1in
érder to get you to plead?

MR. MOORE: No, sir.

THE COURT: And you are entering this plea of your
own free will and accord?

MR. MOORE: Yes, sir.

THE COURT: - I find your plea is freely, voluntarily
and intelligently entered into; and you've had the
services of competent attorney whom you say you're
satisfied. We'll accept the plea.

MR. REDMOND: Thank you, Your Honor. And, basically,
the indictments pretty much speak-for themselVes, and I'1l1
incorporate what I reference here. Just adding on thé
fact that there were several items taken in each of those
burglaries.

I would add also the fact that at the appropriate
time we do want the defendant to allocute only on the

issues of the involvement of Angela Arant. And I think he
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is willing to do that, and that would be brief. And I
think Mr. Foard will address some of the issues why that
is a -- pertinent. Actually a reguest of the family. 2As
the Court knows Angela Arant is a member of the family
that was victimized in this case.

There were several items taken. We also hope and’
want him to be able to assist in locating some items'that
have not been'recqvered. If he is willing to do so, gnd
Mr. Foard will egplain, the family is agreeable to the
State and acting under the provisions under the Downward
Departure Statute after the prosecution of Miss Angela
Arant. And so I'll yield to Mr. Foard at this time with
the Court's permission.

MR. FOARD: Thank you, Judge. Obviously, I'm not
sﬁanding before you today speaking as Solicitor or as
Assistant Solicitor Foard. 1I'm here to speak on behalf of

the Simpson Family. In the interest.of full disclosure my

'brother, Ethan, has married Dennis Simpson's daughter who

is one of the victims in this matter. And Daniel Simpson

would be my sister in law's brother. Just to get ail that

out there on the record.

Solicitor Redmond has stated things correctly. Just
to kind of bring some light into this situation the
Simpsons' live in a secluded area of Angeles, which 1is

south of Jefferson, and I'm sure that Your Honor probably
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is acquainted with that area well. It is very secluded.
Those residences are not something that are easily found,
and Mr. Moore would have had to have assistance in find
thése locations, and he likely would not have gone to them
were it not for the betrayal of Angela Arant who 1is a |
family member of the Simpson Family.

Obviously, because of that the Simpsdn's are
extremely uéset with their family member probabiy more so
than they're actually upset with Mr. Moore. - And while I'm

A

here today advocating on their behalf, and I will tell

.you, Your Honor,; that we absolutely want a prison

sentence. We believe that consecutive sentences are
appropriate in this case, and we would ask for that.

-But I want to bé fair to Mr. Moore by making it clear
to Your Honor that were it not for the actions of his
codéfendant these victims probably would not be victims.
And in the spirit of that, as I discussed with. counsel and
Mr. Moore himself previously, as Mr. Redmond has stated,
i1f Mr. Moore ccoperates in the prosecution of Miss Arant
that the Simpson Family is willing to come in a publicly
state on the record, either themselves or through me or
another representative, that they would be willing for him
to get some sort of downward departure on the back end

once the prosecution of Ms. Arant is complete.

We have not made any promises as to that figure or
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anything of that nature because, obviocusly, that would be
in the discretion of the Judge. But we would be willing
to support that if in fact he does assist in the
prosecution of Mg. Arant.

I have asked him about a specific item that was never
recove;ed. I will say that mdst of the items that were
taken in this matter were recovered, but there is one lock
box, strong box, that has personal item which was never

recovered. Mr. Moore has indicated that he does not have

any knowledge of that. And, obviously, I have no means of

proving otherwise, but that is one thing that the family

is actively looking for, and any assistance in locating-

that would greatly increase the positive message that the -

Simpson Family would be willing to give at a resentencing
hearing, Your Honor.

Again, as I stated the Simpson Family are very upset
by what happened. It really shattered their worid as far
as the safety they felt. The community in which they live
is largely made up of families. There is not a lot of
non-family members living arcund them, and so it kind of
rocked their world, for lack of a better way to describe
it, Your Honor.

And I know that they would have liked to have been
here today, but they were unable to come down here today.

But they would ask Your Honor to consider the consecutive’
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jail sentence that the Solicitor has recommended.
MR. REDMOND: I have notbing further, Your Honor.
'THE COURT: Thank you. Mr. Jordan.
MR. JORDAN: Thank you, Your Honor. My client said.
he is‘42 years old. ﬁe's been married almost 20 yearé.

He's got seven children. All of his life he's lived

"between Lancaster County, Charlotte and Jefferson, South

Carolina. He worked. as a mechanic far a while, as a
doffer in a cotton mill.

Your Honor, while my client and I both uﬁderstand the
Solicitor's Office to be consecutive sentences, obviously,
we would ask that you consider a concurrent sentence in
thié matter. My client has said he's got a ninth grade
education, and as Mr. Foard representing or hgre on behalf
of the victims said Mr. Moore, my client, couldn't -
really -- you know, probably»didn't know where these homes
were without help. | |

Yoﬁf Honor, He was merely a pawn in Miss Arant's
game. He Has always:agréed to cooperate with the
Solicitor's Office since the very first time I met.with
him a few months ago. He's always agreed to cooperate-and
help them with their case égainst her. And we would just
ask you consider a short prison sentence of a concurrent
naturé rather than'é consecutive.nature.

MR. FOARD: Your Henor ---
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MR. JORDAN: Your Honor, I've got a letter. My
client doesn't really express himself openly well. He
gets nervous in these situations. He does have a letter
for you.

MR.. FOARD: Your Honcr, if I could add a couple of
things briefly that I forgot to mention?

THE COURT:. Yes, sir.

MR. FOARD: The -- obviously, I'm not hear speaking

on behalf of Ms. Ruth Allen, but I do believe that it is
to Mr. Moore's benefit to bring -- to correlate that in
here as well. Miss Allen -- well, Apgela Arant was an
employee.of Ruth Allen at the General Store. And so this
is the scenario where all of the victims that were
involved in this, they all trace back to Angela Arant.
They don't have anything to do with Mr. Moore.

And I am not absolving him. He is responsible for
what he's done, but I think in fairness'to him we have to
put in perspective Ms. Arant's role in all of this or her
alleged role since she has not been convicted at this
time, obviously.

The other part that I would like to mention is, éas
Solicitor Redmond said, in order to effectively prosecute
Ms. Arant Mr. Moore's full cooperation is going to be
needed, and we would specifically ask that he allocute on

the record today as far as what he can tell us of
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Ms. Arant's involvement. Specifically, whether or not she
éssisted him in just going to the location or whether'she.
took an active role in entering the home and removing
items froh it. |

THE COURT: Is he under ocath yet?

MR. REDMOND: He is not under oath.

TONY MOORE, after being duly sworn, testified as

foliows:

MR. REDMOND: - And, Your Honor, I'll just simply ask
him.

DIRECT EXAMINATION

BY MR. REDMOND:

0. First of all, could you téll us what Angela Arant was
in this particular transaétion,_l guess 1in these eventsﬂ
What was her role? | |

A; She told me about the places, you know. >She said she
knows when they're not there. Stuff like that right
there. And when to go'there, when we could go thefe and

stuff. And so —---

Q. If I could get you to speak a little bit louder.

Speak into the microphone so the court reporter can pick
it up. And speak a little slower.

A. She told me about the relatives and stuff. When they
would be home and when they wouldn't be'home;’ Said when

it would be a good timé for us to go there. So I talked
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to her on the phone one night, and she was saying that her
brothers had went to the beach and that would be a good
time for us to go. And I really didn't want to go. She
kept insisting, and so I went on.

And she worked for the other people. She knows when
the pléces are closed and she knows when they are-open and
stuff like that.

Q. All now. Let me ask you this. Did she go into any

of the houses with you?

A, Yes, sir.

0. Which houses did she go into with you?

AL Two houses on the dirt_foad and the General Store and
the house -- the General Store, it's a store. And it's a

house going down Main Street in Jefferson. A house.
Q. So you said to two houses, the General Store and then

another house on Main Street?

A. Yes, sir.

Q. That she went in with you? /

A. That's the lady that she work for.

Q. Okay. And when I say, 'went in with you,' y'all
broke, I guess -- who broke into the houses?

A. Well, actually, she had a key to the house.

Q. Whiéh house?

A, The house on Main Street.

Q. Okay.




18

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Tony Moore - Direct by Mr. Redmond
18

A. But then the General store, she opened the door cause

she had a key, but busted the window out so it didn't come

o~

back‘on her.

Q. Okay. Did you retain all of the items or did she
keep any of the items that were -- that y'all got?
A. She wanted them to be at my house cause the people

would know, you know, that she had them cause they were
related to her. If they seen them they would know it was

their stuff.

Q. All right. So everything was kept with you where you
were at?
A. Yes, sir.

MR. REDMOND: I think that's all we need at. this
point, Your Honor. Can'I ask one more gquestion just out
of curiosity?

BY MR. REDMOND:

Q. Whose idea.was it to start these robberies? How did
that all -- these burglaries. How did that all come to
be?

_ {
A. She just liked doing it. I don't know why. I don't
know cause she said when she was going around -- she drove
her momma's car. It was a Cadillac. I said, "Ain't‘this
something. I'll riding around in a Cadillac and looking

for something to steal."”

Q. I was just curious. Thank you.
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REDMOND: Thank you, Your Honor.

MOORE: They got money so I don't know why.
COURT: Anything else? |
MOORE: No, sir.

JORDAN: No, Your Honocr.

COURT: How many days has he been in jail?

JORDAN: He's been in jail 135 days.

COURT: How far back in time does Miss Arant go

istory of the burglaries?
MOORE: This was it right here. Only reason I
is because a friend of mine talk to her momma.

w I got to know her. I don't have nc criminal

REDMOND: Actually, that's true, Judge. He's
think there are a couple of Magistrate Court
driving charges, but this is his first General
cffense.

SENTENCE OF THE COURT

COURT: Well,_he"s committed some of the worse
that you can commit as far as the public is
with going in tHese houses, but I'm impressed
he has done since he got caught. He . appears
I think he's sincere in trying to help y'al
y'all to understénd that what I do now I will

adjust if all this goes as planned.

e

1.
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I'11 heaf you that, but right now I'm going té treat
iﬁ like it should be. He went in people;s homes. He was
involved in that, and that's just going to be the --
initially what I'li do. But I'll help him out. We get
these others sguared away that need to meet their day in
Court will be served out some justice.

All right, this is what is I'm going to do:

On 529, téen years. Concurrent. Credit for 135 days.

530, ten years. Concurrent. Credit for 135 days.

531, ten years. Concufrent. Credit for 135 days.

532, five years. Concurrent. 135 days credit.

534, five years. Concurrent. Credit for 135 days.

And 535, five yearé. Concurrent. Credit for 135
days.

On 563, that's that Simpson larceny, there is a
consecutive sentence of three years on tdp.

Keeping in miﬁd that all of those can be adjusted
accordingly as thingé develop. I hope that y'all are
going to keep him local until you can possibly get
sométhing going on all this others.

MR. REDMOND: Yes, sir. And, actually, with what
he's explained, and I've talked with Daniel Scott. He has
been cooperating, so I will be making a call to the
attorney for Miss Arant. And now that he's been sentenced

we'll look to moving her case forward.
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THE COURT: All right. Well, I hope everything works
out we can come back and revisit this. |

™.

MR. REDMOND: Thank you, Judge.

MR. JORDAN: Thank you, Your Honor.

MR. FOARD: Thank you, Your Honor.

THE COURT: I misquoted one. I got those numbers
turned around. On 563 I said it was three-years,
consecutive. That was one of the burglary ones. That's
ten years concurrent with credit for 135 days.

And the three year one is 533 on the grand larceny.

It's three years. Concurrent. I mean -- correction.

It's three years and consecutive to all other sentences of

this date. All of the subject to review after prosecution

of the codefendant.

END OF TRANSCRIPT OF RECORD
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State of South Carolina W b EE
ﬂ(éﬂ cef
CLERK OF COURTCP. &6S. =S m —
CHESTERFIELD COUNTY, SC 538 o
o S

INSTRUCTIONS - READ CAREFULLY i
A - o

In-order for this application to receive consideration by the Court, it shall be in-writing (legibl)% ,
handwnttcn or typewritten), signed by the apphcant and verified (notanzed), and it shal] set forth in \“m""'m,

.ooln‘

which question any such contmued answer refers. § “ s =1(

Since every apphcanon must be sworn under oath, any false statement of a material fact ]i%}ﬂ et
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, ex&éé\e’ e
care to assure that all answers are true and correct. : f,i?\ ---- o 5
‘ \"lr| -\—0 ‘\‘\‘
- If the application is taken in forma pauperis, it shall include an afﬁdawt (attached at the back of g
the form) setting forth information which establishes that applicant will be unable to pay the fees and : )
costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the appllcamt was convicted.

i

1.  Place of detention j (_Z ﬂ ,gf/-e(j{c;nd 7, g‘/)’?{;‘?‘e
1590 oid Gillravd 72 el chorv. fo SC 29472

!
2. Name and location of Court which imposed senience [7 4 es‘l‘ef'lqe_/j (' Vull2ar

(faarﬂ‘d'f 6-621{5/}.@[ Ejgggmgg, 4;43510—41/‘/ SC L

3. Name(s) of co-defendant(s) (if any) 4n§;e/q 4[‘/‘4‘%‘

4, The indictment number or numbers (if known) upon which and the offenses for which ;

sentence was imposed:

@ Zndicttment ® 201- §S~153-0535,053%, oséa 0532, 0531,

ti’) _ ‘&wﬁ:faep,_éﬂf{;rce 5 ('rmw/ Larcom/v 053(3 05’2._?

1 '
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9.

©

The date  date upon which sentence was 1mposed and the terms of the sentence:

(2) Sen'/‘enaa /m’aa.wc/ on /0/5/ pU-TIERE

ey

(© . o =3
- : m T
Check whether a finding of guilty was made: Yom O

' Bl

(@) afterapleaofguilty  Yes oo o>
(b) - after a plea of not guilty ‘ ; =

(¢)  after a plea of nolo contendere : s : 3

- Did you appeal from the judgment of conviction or the 1mposmon of sentence'7 w

No A Trye € ﬁﬁii_e ﬁ‘aﬁggg

I£ you answered "yes” to (7), list: if *fg '
(@)  the name of each Court to which you appe ed&%g #d AL S

) CL:RK f)F COURT C.P, & G.S.
L _N/a ,

ii.

iii.

(b)  theresult in each such Court to Wthh you appealed: -
i ALLA

fi.

ii.

{© the date of each such result:
L M

ii.

iii.

(d)  ifknown, citations of any written opinion or orders entered pursuant to such
results:

; /4

A,

ii.

If you answered “no? to (7), state your reasons for not so appealing:

i
;

& PCR m. jree o alnr/)ea/ )

2

@ _iel net 741(4 //74, Pr 4 d/rccféz,opea/ nn:u:cssmj



10.

11.

12.

- 13,

apphcatlon
(a) the specific nature thereof:
. _AA
il
iil. : »
. o
iv.

25

(c)

State concisely the grounds on which you base your allegation that you are heing hcld in

custoay unlawfully:

- (a) Vlt;/ﬂ{?m a /;,rs:xﬁ M'?Qqc?éef Asheadd e s f"‘j/iéf +o

®)  The effective 45515741,;« T~ Counse/ ﬁna/l Wik duw«/ iy

() due Process /‘/qh‘ o a '7%4#'74"/4/ ace! &ﬁé[gﬂd d"/:
it Ifnferesf

State concisely and in the same orde_r the facts which support each of the grounds set

in (10):

(a) (baﬂse/ﬁ//c’c/ 7‘2 zza"c/ /Im?z/y 25 my aelvpeite to ate u.dcé
() ﬂ/‘dﬁzf 17 m’/?res‘é Zfaun.{e/ ‘»[';l/eo/ ﬁ male ,énown

©  That Zolicrter is_related Yo Viehis - Gonfliet of

Prior to this application have you filed with respect to this conviction: i ’)’IL C{’&S‘f

(8  any petition in a State Court under South Carolina Law? Ao

(b) -any petiﬁon in State or Federal Courts for habeas corpus or post-convictions
relief? Al - ¢ v

{©) any petition in the United States Supreme C r ce?tlor
if any, already specified in (8)? g%@

(d)  any other petitions, motions or apphcatlons in thi§

CHESTE‘?FIELD
If you answered “yes” to any part of (12), list with respect to each peu@n,%ﬁﬁor

(b} the name and location of the Court in which each was filed:
Y.

if.

iit. . ;

iv.
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{©) the disposition thercof:

FanY =) -
" m =)
11 %)

. \ A2 A
© i oM=< o
=R~ o
iv. \ == R
(d) the date of each such disposition: :30

ii.

iit.
. . CLERK OF COURT C.P. & G.S.

CRESTERFIELD COUNTY, SC
(e) if known, citations of any wrltten opinions or orders entered pursuant to each such

i
(

dispositio
' A 5,
i AL ,4 : ﬁ""’@’ %%4?“ &kt@st
ii. W CU RK GF ool ]
o CHESTERRIELD ¢ COUNTY, 5S¢

14.  Has any ground set forth in (10)been previously presented to this or any other Court, ;
State or Fedeial, in any petition, motion or application which you have filed?

Ao

15.  Ifyouanswered “yes” to (14).identify:
(a) - which grounds have been presented: L A ,
. Y, . - |

/ - ~

il

iit. .

(b)  the proceedings in which each ground was raised: B |

i _ A/ : A , ' . i
- 7 ' g
ii. : ;
iii.

Revised 3/2003

|



16.

17.

18.

_ If any ground set forth in ( 10) has not previously been presented to any Court, State br
Federal, set forth the ground and state concisely the reasons why such ground has not

prewously “ecn presented:

. _The /SShes Lmz/egié’c?é?‘an /}m:s?L z{ e rzz/:ed

I Y

(b)' ‘f'/znm(;; 4L a dasf Cen waém» ew/erﬂ/y 4y

(c) __A_Eﬂl“/ﬂQ/
~/

Were you represented by an attorney at any time during the course of:

(@)  your arraignment and plea? }’ eSS

() yourtrial, if any? AL/

© your sentencing? Yes

(d)  your appeal, if any, from the judgment of conviction or the imposition of

sentence? A/ A
4

(e) preparation, presentation or consideration of any petitions, motions or
o

——

applications with respect to this conviction, which you filed? s
/A o2 .
7 AL ;
If you answered “yes” to one or more parts of (17), list: = f

(a) the name and address of each attorney who represented you:

i zbﬂie/ Jordaa

AP '.ﬁfl'_‘l ‘f;’ RETRE ERRY

%M/J; S¢

S 8 U TS 435 20

iid.

) iy . - C'] . & G S
(b)  the proceedings at which each such attorney represm SRAELD county, 5

. _Sentencing
—J

ii.

Revised 3/2003
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19.- State clearly the relief you seek in filing this application:
(ewnﬂc{{/‘zﬂéan d‘ﬂc/ "Z&{;lc‘ﬁdt) al Segjé’n 2
ol
F‘ﬁ
oW
- Mo
20. Are you now under sentence from any other court that you have not chal]enged?_zz o=
Ne A
o
o=
-:ci ~ W
»
«
- STATE OF SOUTH CAROLINA ) ‘
: . ) VERIFICATION
County of _ Chesterfa e/c/ ) '
L, ~Zany oore, ‘#—3 Vidl v A ~__, being duly sworn
upor my ozfh, depose and say that I have subscribed to the foregoing apphcatlon that I know the
contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this apphcatlon, and that the matters and |
allegations therein set forth are true. -
X 44/1 Wr L=
WINIE ’ ’
o c—w"m . '
i me this%_(d S
: , 2D J2 .
The [ : S
A :
‘MyCommlssﬁ'hﬁ@m}s ba [\ZM o ql Znﬂ E
%
i
Revised 3/%003

1
i
i
i

i
'
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APPLICATION TO PROCE_ED WITHOUT PAYME.XT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREQF -

L Tony Moore, ¥ USO8

, hereby apply for leave to
proceed in thfs action withotit prepayment of fees or costs or security therefor. In support of
application I declare under penalty of perjury that the following facts are true:

(D

I am the applicant in this action and I believe I am entitled to redress.

e

Because of my poverty [ am unable to pay the costs of said proceeding or giv
security thereof.

W

o
X 'ﬁ/g/‘/ /Wé%’/fﬁ

' my

Applicant

Mscribed before me this

N

RFIEREICELLY

35 U

‘A True Copy, Aﬁést

' . .
CLERK OF ¢o

URT C.P. & G.!
CHESTERFIELD COUNTY, ng

i

|
]

Revised 372003
7
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STATE OF SOUTH CAROLINA _ |
: IN THE COURT OF COMMON PLEAS
COUNTY OF CHESTERFIELD
2012-CP-13-601
Tony Moore, 348089

Applicant, '
RETURN

State of South Carolina,

Respondent.

K./vvvvvvvvvvvvvvv

Respondent, making its Return to the Application for post cdnviction relief (PCR) filed

October 1, 2012, would respectfully show this Court: |
| L

Applicant is presently confined in the South Carolina Department of Corrections pursuant tol
orders of commitment of the Chesterfield Coupty Clerk of Court. .Applicant was indicted by the
Grand Jury fqr four counts of larceny/grand larceny (2011-GS-13-532, 533, 534 apd 535), and three
counts of burglary (2011-GS-13-5529, 530 and 53 l).A Daniel T. Jordan, Esquire, represented
Applicant. _ |
| On October 5, 2011, the Applicant plead guilty as indicfed. The Honorable Paul M. Burch
sentenced Applicant to an aggregate thirteen year- sentence of impﬁsonment. Applicant did not
appeal. Respbndeﬁt reserves the right to amend and add further information upon )rcceipt.

Attached herewith and incorporated herein are the records of the Chesterfield County Clerk

of Court regarding the subject conviction, and Applicant’s SCDC records, and if available, the

Page 1 0f 4



transcript. Respondent reserves the right to amend this Return upon receipt of any relevaht
materials.
IL
Applicant alleges a “violation of my sixth and fourteen amendment rights to the effective

assistance of counsel and I was denied my due process right to a fair trial and conflict of interest.”

M1
In a post-conviction relief action, the Applicant bears the burden of proving the allegations in
their application. Butler v. State, 286 S.C. 441, 334 S.E.2d 813 (1985). Where the application

alleges ineffective assistance of counsel as a ground for relief, the Applicant must prové that

- "counsel's conduct so undermined the proper functioning of the adversarial process that the trial-

cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,

104 S.Ct. 2052, 2064, 80 L.Ed.2d 674, 692 (1984); Butler, 334 S.E.2d 813.
The proper measure of performance is whether the attorney provided r'epresentétion within

the range of competence required in criminal cases. The courts presume that counsel rendered

adequate assistance and made all significant decisions in the exercise of reasonable professional -

judgment. Strickland, 80 L.Ed.2d 674. The Applicant must overcome this presumption in order to
receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of counsel. First, the applicant must prove that counsel's performance was deficient.

Under this prong, the court measures an attorney’s performance by its "reasonableness under

professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland. Second, :

Page 2 of 4
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counsel's deficient performance must have prejudiced the Applicant such that "there is a reasonable
probability that, but for counsel's unbrofessional errors, the result of the proceeding wéuld have been’
different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. |
Respondent submits that Applicant cannot satisfy eifher requiremént of the Strickland test.
However, the allegation of ineffective assistancé of counsel probably raises questions of fact that the
record doés not conclusively refute. Accordingly, Respondent requests an evidentiary hearing to
fully resolve this issue. See Sﬁamer v. State, 279 S.C. 264, 305 S.E.2d 247 (1983).
| 1v. | |
The State therefore requests that this Court convene an evidéntiary hearing solely on the issue
of ineffective assistance of counsel. As to all other alleggtions, the State moveé for summary
dismissal pursuant to S.C-. Code Ann. § 17-27-70 on the basis that there is no genuine issue of
material fact whicﬁ would necessitate an evidéntiéry hearing and that those allegations should be
dismissed as a matter of law.
V.
Ez;ch and every allegation contained within the application not hereinbefore either expressly |
admitted, qualified or explained is hereby denied.
VL
WHEREFORE, ha\}ing made its Return, the State reqﬁests that the Application be fiem'ed and-

the matter dismissed with prejudice.
Respectfully submitted,
ALAN WILSON -

Attorney General

Page 3of 4
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STATE OF SOUTH CAROLINA ) :
) IN THE COURT OF COMMON PLEAS
COUNTY OF CHESTERFIELD )
; 2012-CP-13-0601
TONY MOORE, 348089 ; |
Applicant, i
Vs g AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA, ;
Respondent. 3
)

1. Tam an employee of the Respondent in the above-captioned action.

2. Regular communication by mail exists throughout the State of South Carolina and that this is a proper
circumstance of service by mail.

3. Ihave this day served a copy of the Return of the Respondent in the above-captioned matter on the
following person by depositing same in the United States mail, postage prepaid:

Andrew F. McLeod, Esquire
Harris, McLeod & Ruffner
Post Office Drawer 1449
Cheraw SC 29520

DATED this 18th day of January, 2013.

Jydy A. CJCarey, Legal Assistant
For Respondent
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) _
COUNTY OF CHESTERFIELD ) 2012-CP-13-0601
) :
Tony Moore, ) . ‘
) SUPPLEMENT TO APPLICATION FOR
V. ) . POST-CONVICTION RELIEF AND
: ) INCORPORAKE‘% MEMORANDUM OF LA
State of South Carolina. ) rue Copy, Attest
) =
) ' =0 3
) CLERK OF COURT C.P. &es—,mnﬁ
CHESTERFIELD COUNTY, SC 1 = T

Petmoner Tony Moore, by and through his counsel, respectfully requests that &het{f

grant his petition for post-conviction relief, on the followmg grounds

JURISDICTIONAL STATEMENT AND STATEMENT OF FACTS®

Tony Moore (hereinafter Petitioner) was charged in Chesterfield County, S.C. with ¢ne

count of Burglary 1™ degree, two counts of burglary ond degree, non-violent, and four counts of

\

guilty to the lesser included crime of burglary 2™ dégree, non violent from the original burg
1¥ degree. Although the sentencing sheets indicate the plea was recommended by the State,

there is nothing in the record that suggests that either parties agreed on a particular sentence

sentencing range. At the hearing, 4" Circuit Deputy Solicitor Kernard Redmond represented the

state. Attorney Daniel Jordan represented Petitioner.

Asst. Fourth Circuit Solicitor Adam Foard addressed the court on behalf of the victin
Foard stated “I’m here to speak on behalf of the Simpson Family...My brother, Ethan, has

married Dennis Simpson’s daughter who is one of the victims in this matter. Daniel Simpsos

"my sister-in-law’s brother...and while I ’m advocating today on their behalf, and I will tell yo

your honor, that we absolutely want a prison sentence. We believe that consecutive sentence!

grand larceny. He entered a plea of guilty to all counts and the state allowed petitioner to pILead

ary

or

1S.

) 1S

u,

Sh n'ue' : au_ R



are appropriate in this case, and we would ask for that.” (Plea Hearing Transcript, p. 11-12, lines

15-24, lines 9-13). Petitioner was sentenced to a sentence of thirteen years. He received ten

years concurrent on each count of burglary and five years concurrent on three counts of grand

larceny. He received a consecutive three years on one count of grand larceny. Petitioner’s|only

criminal history was in relation to driving offenses in the Magistrate’s Court. Attorney Jordan

never contested the Fourth Circuit Solicitor’s Office handling of the case nor Foard addressing

the court on behalf of the victims. Petitioner was not informed of the relation of the victims to

Assistant Solicitor Foard until the time of the plea.

FIRST GROUND FOR POST CONVICTION RELIEF:

TRIAL COUNSEL RENDERED INEFFECTIVE ASSISTANCE OF COUNSEL UNDER
FOR FAILURE TO CHALLENGE THE SOLICITOR’S OFFICE PROSECUTING THE

CASE DUE TO A CONFLICT OF INTEREST

Strickland v, Washington, 466 U.S. 668 ( 198.4), set forth a two pronged test for claims of

ineffective assistance of counsel: 1) that counsel’s advice was not within the range of

competence demanded of attorneys in criminal cases; and' 2) that there is a reasonable probability

that, but for counsel’s errors, the defendant would not have pled guilty and would have insisted

on atrial. 1d; see also Hill v. Lockhart, 474 U.S. 52 (1985) (applying the Strickland standarc
guilty plea challenges based on ineffective assistance of counsel). Petitioner’s statement is
sufficient evidence to satisfy the prejudice prong. Jackson v. State, 321 §.C. 554 (1996) -

(overruling Judge v. State, 321 S.C. 554 ('1 996), which held that prejudice must be shown by

objective evidence).

to
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The Supreme Court’s decision in Strickland v. Washington is the default rule for

ineffective assistance of counsel claims. In Williams v. Taylor, 529 U.S. at 390-91, the Court

held that applying Strickland to a particular set of facts does not constitute a new rule because

Strickland is the general test governing ineffectiveness assistance claims. Id. Similarly, in

Padilla v. Kentucky, 130 S.Ct. 1473 (2010). the Court applied Strickland to a particular set of

facts, as opposed to creating a new rule. In his concurring opinion in Wright v. West, 505 .S.

277, 301 (1992), Justice Kennedy stated:

If the rule in question is one which of necessity requires a case-by case examination

lof

the evidence, then we can tolerate a number of specific applications without saying that

those applications themselves create a new rule.... Where the beginning point is a rul
this general application, a rule designed for the specific purpose of evaluating a myri
factual comtexts, it will be the infrequent case that yields a result so novel that it forg
new rule, one not dictated by precedent.

The purpose of a criminal court is not to provide a forum for the ascertainment of pri

rights. Rather 1t is to vindicate the public inferest in the enforcement of the criminal law wh

e of
ad of
es a

vate
ile at

es,

the same time safeguarding the rights of the individual defendant." Standefer v. United Stat

447 U.S. 10, 25,100 S.Ct. 1999, 2008, 64 L.Ed.2d 689, 701 (1980). In éarrying out his duty

7, the

prosecutor independently decides whether to prosecute, decides what evidence to submit to 'the

212,218, 540 S.E.2d 81, 84 (2000). The South Carolina Constitution, South Carolina statut

and case law place the unfettered discretion to prosecute solely in the prosecutor’s hands. S
State v. Thrift, 312 S.C. 282, 291-92, 440 S.E.2d 341, 346 (1994), citing S.C. Const. art. V,

S.C. Code Ann. § 17-1-10 (2009). "The importance to the public as well as to indiﬁduals

suspected or accused of crimes, that these discretionary functions be exercised 'with the high

degree of integrity and irhpaniality, and with the appearance thereof cannot easily be

. court, and negotiates the State's position in plea bargaining. See Ex parte Littlefield, 343 S¢

CS

144
(4]

§ 24;




overstated.” In the matter of Richland County Magistrate Court, 389 SC 408 V(2010). (citing

People v. Dehle, 83 Cal.Rptr.3d 461, 465 (Cal. Ct. App. 2008)).

A solicitor should bear in mind that he is an officer of the court, who represents all the

people, including the accused, and he occupies a quasi-judicial position, whose sanctions an

‘traditionsi he should preserve. State v. Rayfield, 319 S.C. 106, 114-115, 631 S.E.2d 244, 248-

249 (2006). It is his duty to see that justice is done. Id. He must see that no conviction takes
: : |

place except in strict conformity with the law, and that the accused is not deprived of any

37

d

constitutional rights or privileges Id. The duty of a solicitor is not to convict a defendant, b\Lt to

see that justice is done. Id. A présccufor "is the representative not of an ordinary party to a

controversy, but of a sovereignty whose obligation to govern impartially is as compelling as i

obligation to govern at all; and whose interest, therefore, in a criminal prosecution is not tha

shall win a case, but that justice shall be done". Berger v. United States, 295 U.S. 78, 88, 51

S.Ct. 629, 633, 79 L.Ed. 1314 (1935) (emphasis added). An actual conflict of interest occu

t it

'S

where an attorney owes a duty to a party whose interests are adverse to the defendant's. Jackson

v. State, 329 S.C. 345, 354, 495 S.E.2d 768, 773 (1998) (citing Cuyler v. Sullivan, 446 U.S.

100 S.Ct. 1708, 64 L.Ed.2d 333 (1980); Duncan v. State, 281 S.C. 435, 315 S.E.2d 809 (198

Petitioner does not have to demonstrate prejudice if there is an actual conflict of interest. Id!

Petitioner was not given a plea offer in the present case due to the identity of the victi

Asst. Solicitor Foard personally lobbied the court to impose a consecutive sentence on Petiti
despite his lack of criminal history. Counsel was ineffective for not moving the court that th

Fourth Circuit Solicitor’s office be recused from the case due to a conflict of interest. Petitic

335,

4)).

1ms.

pner

[

HNEL
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was automatically prejudiced by the existence of a conflict of interest and Assistant Solicit

Foard requesting consecutive time for the multiple offenses to the court during the plea.

It was improper for the Fourth Circuit Solicitor’s offense to maintain prosecution duties

CONCLUSION

¢

in the case once there was a conflict of interest discovered. Assistant Solicitor Foard was !

active member of the Solicitor’s office during the prosecution of the case.  Along with all olliher

and impartially. Due to the fact that an assistant solicitor had a familial nexus to the victims in
this case, Petitioner could not be treated with the fairness and impartiality he was owed. Cc
was ineffective for failing to object to the Solicitor’s office continuing to prosecute Petition|

once it was discovered. Prejudice is axiomatic because of the conflict.

. January 31, 2013

Chesterfield, South Carolina

Respectfully submitted,

Matthew S. Swilley
Frederick Law Office .. . .
Attorney for the Petitioner
P.O. Box 8219

Myrtle Beach, S.C. 29578
843-444-6122 :

- members of society, the prosecuting agency owes Pefitioner a duty to conduct their duties fairly

yunsel

er




CERTIFICATE OF SERVICE

- I certify that on the /\‘3: day of February, 2013, a copy of the Supplement to

Application for Post-Conviction Relief and Incorporated Memorandum of Law in the case of

‘Tony Moore v. State of South Carolina was served by U.S. mail to the following address:

Office of the Attorney General
Tyson A. Johnson, Sr.
P.O.Box 11549

Columbia, SC 29211
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STA‘I'E‘. OF SOUTH CAROCLINA)
COUNTY OF CHESTERFIELD

COURT OF COMMON PLEAS

TONY MOORE : )

348089
PETTTIONER, ) |
TRANSCRIPT OF RECORD
v. ) 12-CP-13-0601
STATE OF SOUTH CAROLINR, )
DEFENDANT. )
17, 2013
gton, South Carolina
BEFORE :

THE HONORABLE R. FERRELL COTHRAN, JR., JUDGE

APPEARANCES:

MATTHEW S. SWILIEY, ESQ.
~ Attorney for the Petltloner

KAREN C. RATIGAN, ESQ.
Attorney for Respondent

FRANCES BAKTS-RAY, RPR
CerUlt Court Reporter




"INDEX

Procechiral history of the case
Tony Moore:
Direct examination
Cross—examination
Redirect examination
Daniel Jordan:
Direct examination

Cross—examination

(There were no exhibits submitted.)
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 MS. RATIGEN: May it please the Court, 1'11"
the case of Tony Moore versus the State of South
Carolina. The docket muber is 2012-CP-13-0601.

Mr. Moore was indicted for three counts of second

‘degree burglary, four counts of grarid larceny, and
{

one count of first degree buiglary. He was
represented on these charges by Mr. Jordan. - He pled
guilty October 5th of 2011 before Judge Burch. The
burglary first was reduced down to burglary second.
He pled guilty to four counts of burglary second and
four counts of grand larceny. Judge Burch gave him
ten years on each of the burglary charges. The
grand larceny, he received five years on three
counts; that was to be concurrent with the
burglaries, and then three years consecutive on one
count. That was, I guess that's about 13 years,
Your Honor. Mr. Moore did not file an appeal and
the State's ready to proceed.

THE COURT': Okay. Yes, sir.

‘MR. SWILIEY: Sir, we're ready to proceed.

THE OOURT': Okay, call your first witness.

- MR. SWILIEY: ‘I call Tony Moore.

TI—IE COURT: All right. 'Mr. Moore, if
you'll care around and place your left hand on that
Bible and raisé your right. |
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- BW - T. MOORE - DIRECT
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WHEREUPON,

TONY MOCRE,

haVing been duly sworm by the Clerk of Court,
testified as follows:
BY MR. SWILIEY:

Q
A
Q
A
Q
A
Q

Tony, will you tell me how old you are?
Forty=four. ,

Speak a little bit in that microphone pléase.
Forty-four. | 4

Okay. Where are you fram?

ILancaster, South Carolina.

All right. Tony, when you were ar:ested were

you — you recall the date you were arrested for
these charges?

A
Q
A
Q

I don't remember the date.
I mean, do you remarber when it happened?
Yes.

Ckay. Tony, tell me what happened when you were

taken into custody?

A Well, that was Daniel Scott. He was telling me
about —
Q Who is Daniel Scott?

A
Q

The detective.
Ckay, with who?

A Chesterfield County.
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Q Okay, continue. .
A He was telling me about to go ahead and confess
and he would drop a lot of them charges; and when T

did, he didn't do it.

O Tell me — well, specifically tell me when you
were taken into custody, who took you into custody?
A I don't remenber who it was, sare white quy.

Q Okay. . |
A But they cane to my mama's house. It was a lot
of them, you know, and I was sitting outside. They

care out the woods and then they — when they got

get me to the ground I got on the ground. Then they
handcuffed me, and after they handcuffed me they
started beating me. Then they took me, then they

took me to jail.

Q All right. Tony, tell me, when you were taken

into custody you said you were taken to a roan with
Daniel Scott, the investigator?

A Yes, sir. -

Q Tell mé, during that, during your Conversations
was it your — was the interview being videotaped to
your knowledge? | '

A That's what he told me.

Q Okay. And do you remember how long this

interview was?
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A Probably about five minutes or so.

O Okay. 2nd before you actually started telling
him about, well, what you were going to tell him,
can you tell me specifically what pramises were made
to you?

A He was telling me about confess to everything,

he would drop about all the charges, you know, told
me probably about two charges. But he didn't do it
after I confessed; he didn't do it. He told me he
was going to burn me.

Q Were there any threats made to you?

A Well, the solicitor —

Q- No, no, about what's the State — you're here in
the interview now with Daniel Scott. Were there any
threats made to you by law enforcement?

A No, he just told me he was going to bum me after
I told him what happened. |

Q So it'd be fair to say you told him what happened
in return for — it was induced by a pramise?

A Right.

Q Okay. Is that your uderstanding of the way
things were gomna be if you told him what hapoened?
A Yes, sir.

Q All right. And after that, Tony, where did they
take you? ‘ '
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They took me back to ‘the County.

County jail? '

Yes, sir.

Okay. And did you ever bond cut of jail?

They wouldn't give me a bond.

You never had a bond the entire time?

No, sir. ,

Tony, and you applied for a public defender,
right?

A Yes, sir.

Q All right. Tell me, when was the first time you
made contact with Mr. Jordan?

A I don't know what day it was, but when he came I
talked to him. He told me that since I don't have a
record he could get me probably 90 days and
prbbat’ion. Then he came back and told me —

Q Wait, wait, wait, let's go back to this first
meeting now. How long was that first interview?

A Probably about ten minutes.

O Okay, all right. And when was the next time you
talked to him? | ‘ '
A I think probably about three or four days later.
And he came back and told me that the solicitor was
related to the vicitim, that they were going to burn
me, you know, ain't nothing he could do.
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Q Okay.. So this is a couple of days later. Did
you ever have a preliminary hearing? |

A No, sir.

Q Okay, all right. So that was — you talked to
Daniel a couple of days later at the detention

_ center?

A Yes, sir.

Q Okay. And then when is the next time you talked
to him after that?

I think when I came here to the courtroanm.

Well, I mean —

No, no, he came back with the solicitor.

He came back with which solicitor?

Redmond I think.

Kernard Redmond?

Yes, sir.

Tell me what happened at that meeting.

I was — I was asking would they give me a plea,
and they told me no, they weren't going to give me
no plea. I either take a open plea or they were
going to bring the first degree burglary back and
give me life. |

Q Okay. And who told you this specifically?

A Redmond.

Q Mr. Redmond?
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A Right. | | |
Q Did this conversation happen at the jail or at
the courthouse?
A At the jail. , |
Q Okay, all right. 2And the next time you met with
Mr. Jordan you were where?
A Here.
Well — -

At the courthouse.

In Chesterfield?

Right — no, Darlington.

Okay. Yeah, that's right. All right. You pled

(ORI ORI ©

| quilty here?

A Right. |

Q In Darlington? All right, tell me, the day you
came to Darlington to do the plea tell me what —
you met with Mr. Jordan then? o |

A Yes, sir. | .

Q All right.' And during that conversation did he
ever — did he ~- at any time did he ever go over
any discovery with you? |

A No, sir.

Q All right. And you know what discovery is; don't
you? |

A Tell me what I can get and stuff?
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Q
A No, sir.
Q

Q I mean, Rule 5. Do you know what Rule 5 stuff
is?

A No, sir.

Q Did you ever see any incident reports?

A No, sir.

Q All right. Did he ever show you the interview
video fram the interview of Daniel Scott?

A No, sir.

Ever show you any pictures fram any crime scenes?

Did he ever send you or show you anything in
regards to the evidence of the case?
A No, éir. , A ,
QO Okay. Did you ever speak about any such evidence
with him?
A No, sir.
Q Okay. Did you understand what you were being
charged with? ‘
A Yes, sir.
Q Okay. Did you ever ask Daniel or Mr. Jordan to
show you any evidence in the case or whether there
was any?
A No, sir.
Q Okay. So on the date you came here to Darlington

to plead, did you have a conversation with

10
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Mr. Jordan before you pled guilty?

A Yes, sir.

Q Okay. And during that conversation what was the
subject matter of the conversation?

A T was asking how much time he think I was going
to get. He said he didn't know, just take whatever
they give me. ‘ _

Q Okay. And What was, what was your\ understanding
of the reason for that? ‘

A 'Cause the victims were related to the solicitor. -

Q Okay. And as far as the victims being related to
the solicitor, when did you find that out? ,

A The second time he came back to talk to me.

Q Did you ask him if you could, if there was any
way to get the Solicitor's Officf_e off the case
because one of the solicitors was related to the
victim?

A I asked him for a change of venue. He was

‘telling me he couldn't do that.

Q Okay. Did you ask him if he could get the
Solicitor's Office off the case?

A No, I didn't know I could do that.

Q Okay. And specifically who — what's your

| uwderstanding of the relationship between the

Solicitor's Office and the :victjms-?

11
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A He said samething about his sister was married to
one of them or something. .

O All right. And let's go back to the day of your
plea, Tony. When you're conversating with Mr.
Jordan what did he tell — he told you what now?

A I asked him what could I get. He told me take

whatever they give ne.

Q Did y'all discuss the possibility of going to
trial over on any of these charges?

A No, sir.

Q All right. Did you ask him about how a trial
works?

No, sir. .

All right. Tony, how far did you go in school?
The ninth.

Ninth grade?

Ninth grade.

You can read ard write?

Yes, sir.

Can you read and write well?

SoO—-s0.

Okay. Tony, when you were in society what was

o O ¥ IO FE O P O P

your occupation?
A Auto mechanics.
Q Okay. And did you work full-time as an auto

12
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mechanic? _

A Well, I was helping a friend that had a shop at
one time. Then I started doing stuff on my' Own.

Q All right. And did you ever have any formal
training for that?

A No, sir. _ .

Q Okay. And had you ever been, had you ever had a |

- case in general ‘sessions before ‘that, before these

charges?

‘A In lancaster, that was it.

Q I mean in general sessions court, big court?
A No, sir. '

Q Okay. So were you familiar apbout how the process

works?

A No, sir.
Q0 OCkay. Were you confused?

A Yes, sir.

Q Okay. Tony, the day that you pled quilty did you

know how much time, you could potentially be looking
at without plea? '

A No, sir.

Q OCkay.

A T really didn't know.

Q Did Mr. Jordan, did he tell you what each charge

carried?

13
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A He was — I think he said the second degree
burglary he told me carry like ten years, and I
can't remember what he said the grand larceny
carried. | '

Q Okay. And did you understand that they could
stack the sentences of thé charges on you? Did you
understand that that could happen? '

A Yes, sir.

Q Okay, you did? And Tony, do you know what
consecutive means?

A I didn't till samebody told me.

Q Sanebody told you when?

A When I was at the county jail, one of the
irmates.

Q Okay. And did you understand that you could get
consecutive sentences when you pled guilty? Did you
and Daniel talk about that also?

A No, sir, he didn't say nothing about consecutive
sentence.

Q Okay.

A The county, the immate telling me they can give
you consecutive or what they say, concurrent, and he
was telling me what it was. But Deniel Jordan, he
didn't explajh none of that to me.

Q Okay. And Tony, after — when you went to your

14
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guiity plea and Mr. Foard, Adam Foard, addressed the
Court, did you tell Mr. Jordan anything during that

- time? Did you whisper anything to him? Did it make

you feel —

A T told him that I didn't feel canfortable with
him because he's related to the victims. He said it
didn't matter. | | |

Q Okay, he told you it dich't matter?

A Right.

Q Tony, as far as a — was it your understanding
that there could be — tell me about, did anybody
ever talk to you about testifying against Angela.
Arrance (ph), your co-defendant?

A Yes, sir.

Q All right, tell me about that. -

A Told me if I testify against her they will reduce
my sentence. | |

Fram what it was after the plea?f

Yes, sir.

All right. And who told you that?

It was Kernard and Daniel ‘Scott.

Kernard?

And Daniel Scott.

Was that — and was your attormey around when
they were talking about this? |

o B O PO ¥ O
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A I think so.

Q Okay.

A T can't rememper.

Q Specifically, what was your understanding as to
that? |

A That they would reduce my time and I'd go hare

earlier.

Q Okay. And have you heard anything as relating to

that since that time?
A No, sir.
Q OCkay.

A Well, yes, sir. Daniel Scott and Redmond came to

the prison and I was at McDougall. And they wanted
me to write a statement on somebody, and they told -
me they'd reduce my time. Then they told me Angela
getting ready to go to court next month, and they
were going to have me testify against her. That's
probably been about almost a year and I ain't hear
nothing fram them. '

Q Did you have an attomey with you, your attorney
with you at the time that happened when you were in
prison?

A No, sir.

Q So it's just Investigator Scott and Kermard
Redmond?

16
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A Right.

Q - Did you — they told you it would be, your
sentence would be cut in half? |

A Yes, sir.

Q From what it was, okay. And Tony, did you
understand you had a right to a jury trial on all of
thése, all these cases? |

A Yes, sir.

Q All right. Did you mlderstarld that your lawyer
was entitled to get Rule 5 evidence or discovery in
your case? Did you understand that?

A No, sir, I didn't know that.

Q OCkay. Did you ever talk to anybody with any, the
narcotics agency in Chesterfield County?

A I talked to a guy named Chris Page. ‘He was
questioning me.

Q Chris Pate?

A f’age, I think it;s Page.

Q Was that related to the burglary or was that
about sarething else?

A No, sarething else.

Q Okay, what was that about? ;

A He was asking me about same drug deals, stuff

like that there, trying to get me to talk. He said

he could help me but I didn't talk to him no more.

17
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Q Did you and Mr. Jordan ever discuss going that
route?
No, sir. ,

O Did you ask Daniel about it?
A T asked Daniel Scott —
Q I'm talking about Mr. Jordan, your lawyer?
A Ch, no, sir. No, sir.
Q So you don't know if that was ever looked into or
not?
A No, sir.

MR. SWILLEY: Beg the Court's indulgence.

THE COURT: Yes, sir.
BY MR. SWILIEY: ‘
QO 2And Tony, do you remember at your plea that
Mr. Redmond gave you questions as to what happened
with Angela Arrance, right, on the record?
A Yes, sir.
Q All right. And you understood that they were
making — did you understand they were making a
record of all this of what you were saying that in
court, was being written down? |
A Redmond? |
Q Tony, did you understand —— do you remember when
you were at your plea Mr. Redmond asked you about
what had happened, do you remember that?

18
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I can't remember. I don't.

Tony, remember back to your plea here, right?
Right.

Okay. Do you*renembe'r when you were on the
record Mr. Redmond went and asked you to make a
record of what happéned? o
A Ch, yeah, I remember now.

Q To give teStinDny. You remember that, right?
A Now I do.

L@ - I © T

Q Did you understand that oould be used against you

at a later tlme m a later prooeedmg possz_bly°
A No, sir.

Q Did you and Mr. Jordan discuss you doing that on-

the record?

A No, sir.

Q And you recall telling him everything that
happened on the record, right?

A Yes, sir. |

Q All right. And you recall goirig in specifics

- about what had happened, you know, in the case on

the record at your plea, right? )

A Yes, sir. |

Q All right. And did Mr. Jordan ever render you
any advice as to whether or not that would be wise
to do at that time?

19
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A No, sir.

Q Okay. He just — Mr. Redmond just asked you
questions and you answered them?

A Yes, sir.

'Q And you understood — did you understand you were
incriminating yourself at that time making a record
again of what —

A No, sir.

O You didn't understand that, okay. All right,
Tony, I want you to answer any questions you have
for Mr. Thamas or Ms. Ratigan, okay?

CROSS-EXAMINATION

'BY MS. RATIGAN:

Q So Mr. Moore, you would have met with your
attorney about four times, does that sound right?
A Yes, ma'am.

Q And your testimony is you never reviewed any of
the evidence with him?

A No, ma'am.

Q Okay. Well during these meetings what were you
talking about?

A He was telling me, you know, first like I said
the first time he told me he could get me 90 days
and probation 'cause I didn't have a record. Then -
he came and told me the victim kin to the solicitor,

20
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they were gorma burm me. And I asked him what could
I get. He told me to take whatever they gave me.

Q So you never talked about the case at all? You
just kind of talked about what your sentence could
be?

A Right. ‘Well, he was telling me about the — what
it carries and that's it.

Q Did you ever tell him your version of what
happened during these rokberies?

A Yeé. Yes, ma'am.

0 And did he talk to your attorney about your
co—defendant Angela? .Did you tell him kind of how
she was involved? |

A Yes, yes. Yes, ma'am.

'Q Okay. And Mr. Jordan told you about the kind of

sentences you could get?

A Yes, ma'am. |

Q All right. Now the day you went to court, that
last day, the day you pled guilty, did you know you
were going there that day to plead guilty?

A No, ma'am. |

Q All right. When did you find out, when you
showed up?

A Then they called me fram the roam and told me to
get ready, I was goirig to court.

21
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Q0 So after they told you to get ready, you were
going to court, after that is when you spoke to
Mr. Jordan? '
A When I got here.
0 All right. And what did he tell you was going to
happen?
A He just asked — T asked him what kind of time
was I going to get. He said he didn't know, just
take whatever they give me. |
Q Did he tell you at that time your first degree
burglary charge had been reduced down to a burglary
second?
A Yes, ma'am.
0 And before you went into court that day did Mr.
Jordan tell you that you would have to testify —
that there was this deal to reduce your sentence if
you testified against your co—defendant? Did you
know that going in there?
A Yes, ma'am.
Q Okay.

MS. RATIGAN: That's all I have, Your
Honor.

 THE COURT: Okay. You got anymore

questions?

MR. SWILLEY: Your Honor, just briefly.

22
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REDIRECT EXAMINATION

BY MR. SWITIEY:

Q Tony, just to clarify, you said that there was
a — you understood there to be a possibility of y'ou‘
testifying against Angela for — to help out with
your sentence though, right?

A Yes, sir. |

Q Ckay. 2And was this ever discusse’d in depth
before your plea? '

Yes, sir.’

Okay. With whom? o

It was with Daniel Scott and Redmond and Jordan.
And that was the time at the jail, right? |
Right. '

And nothing else was said since then?

No, sir.

All rig'ht‘.

(ORI ORI O I O O =

MR. SWILIEY: I have nothing further, Your

“Honor.

THE OOURT: Did you ever testify at trial

against her?

THE WITNESS: No, sir.
THE CQOURT: Okay, thank you.
MR. SWILLEY: Your Honor, I have nothing

more for Mr. Moore.
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THE QOURT: You can step down.
MR. SWIIIEY: Your Horor, the Petitioner
calls Daniel Jordan.
THE COURT: Okay.
WHEREUPCN,
DANTEL, JORDEN,
having been duly swormn by the Clerk of Court,
testified as follows:
DIRECT EXAMINATION
BY MR. SWILIEY:
Q How are you doing, Daniel?
A I'm gocd.
Q Daniel, you — when you got — where did you go
to law school?

A I went to the Thamas Goode Jones School of Law.

It's in Montgomery, Alabama.

Q When did you graduate there?
A 2010.

Q 2010. Where did you start working when you got .

out of law school?

A I did an internship with the South Carolina lLegal
Services over in Florence and then came to work for
the Fourth Circuit Public Defender's Office in June

of 2011.
Q0 Okay, June of '11. And I guess, were you in

24
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charge of working all counties?

A Well, there were about six folks or so that
worked for the Public Defender's Office. We shifted
fram coﬁnty to county primariiy. By Septearber of
2011 I was primarily over Chesterfield County.

Q Okay. And do you recall when you were assigned
to Mr. Moore's case?

‘A I don't recall. I believe it was sametime in

late July, maybe early August, I'm not sure.

Q Okay. And you, T guess4 it looks like you met
with Mr. Moore on 7/21/2011; is that correct?

A Sounds correct. ,
Q That was the first time you met Mr. Moore? Okay,
that was at the jail. 2nd do you recall how long
you met with Mr. Moore the first time you met with
him? o

A The first time I met with him I think it was in
regard he'd written sare of the little irmate intake
forms. And T reviewed, you know, what his charges
were and I probably met with him for about ten
minutes. '

Q Okay. And is it the protocol of the Fourth
Circuit Public Defender's Office for the staff to go
ahead and Jjust send foim Rule 5s for evety?

A Tt is. | |
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Q All right, okay. And so to your knowledge Rule 5
and Brady requests was sent to the Solicitor's
Office, correct?

A It was.

Q And did you receive any discovery fram the
Solicitor's Office?

A Yes, I did.

Q Ckay. And you never received any incident
reports though, right?

A You have my file there. If there's not an
incident report in it I didn't.

Q Okay. So there were no incident reports that you

examined during the, during your representation of
Mr. Moore?

A No, sir. |

Q Okay. And was any — was there a recording of
any interviews of Mr. Moore to any law enforcament
officer ever proffered to you? |

A His testimony here today was the first time I
ever heard of such.

Q Okay. Did you ever speak with anybody at the

Solicitor's Office about discovery?

A T spoke with Kernard Redmond. He handled the
case. |

Q Okay, what did he say specifically?

26

65



66

N N NN NN B P2 R R e [ S
SN SO N S S S P S AT~ T~ SR R i

PW — D. JORDEN — DIRECT

W O 3 o0 U x W N B~

A He was gathering the discovery fran the sheriff's
department,  and as soon as he got anything
additional hé would give it to me.

Q Okay. So you weren't able to examine any
incident reports in the case, you weren't able to -
examine any interviews, did you receive any written
statements fram anybody, victims, the defendant,
anybody? | |

A Not that I'm aware of. Now I will go ahead and
put this out there, during the time that I worked
with the Public Defender's Office which was only a
six month period, I went into private practice.

They were transitioning fram hard files or paper
files to defender data, and everything that came in
was sent to —— well, it was either scanned in
Chesterfield, it may have been sent to Dillon, what
have you, to go into defender data. Now if for same
reason it didn't get into the file I didn't have any
control over that.

Q Okay.

A One’of the things that Mr. Moore — T mean, I
hate to jump in, but just to kind of elaborate. One
of the things Mr. Moore talked about was a méeting
with myself and Kernard Redmond at the jail. What
happened in Chesterfield partially due to the
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shifting of papers and scannirig, and things like
that, the Solicitor's Office would often go with me
and we had an open — or they had actually an open
file policy. And at that point in time we did
review all diScovery that we had to that point with
Mr. Moore. Daniel Scott, who was the investigator
on the case, was actually there and discussed the
evidence that he had. I'm assuming it was in the
Solicitor's Office file and would get to our file.
Q Okay. |

A So that's actually — yeah, I'm not trying to
cover my tracks or anything like that, it's just,
you know, he said we didn't go over discovery; we
went over the discovery.

Q So you've got an independent recollection of
going through the incident reports with him?

A I do.

Q Okay. And were there witness statements in there
as well?

A I don't recall there being any witness
statements. I think really the only witness to it-
would have been Ms. Abraham and possibly, you know,
saneone who recovered the stolen merchandise but...
Q Okay. But based upon your recollection as far as
Rule 5 discovery goes, there were just those
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incident reports that were in the Solicitor's file
that yoﬁ went over with him fram your recollection?
A BRased on my recollection, vyes. -

Q' Okay. Did you and Tony ever talk about any
inculpatory statements that he would have made or
that he did make? |

A We talked about, one, as Tony pointed out, I
infonfed hinm during our second meeting that sameone
amployed with the Solicitor's Office was related to
the victims. And we talked before the plea. He
actually pled on a special plea day.

Q Right.

A I mean, he signed up to plead so he knew what he
was caming here for. And we talked about one of the
things that would help his sentence would be him
testifying against Ms. Arrance. And we talked about
the solicitor and Mr. Redmord actually I believe
talked with him about it as well. Really wanted to
get samething down at his plea and he agreed to do
that. He understood that by doing that it would in
turm at same point help him with his sentence.

0 Okay. When did you find out that Adam Foard was
related to the victims?

A T believe after that first meeting, which by the
way I never offered him 90 days and probation. T

29



O O ~J o O = W N -

NN NN NRN R B2 R R s s
G & W N P S © ©® Jdo 0 s W DN P o

PN - D. JORDAN - DIRECT

didn't have offer in the file at the time. I

wouldn't do that especially with sameone charged

with a burglary first. I went to the Solicitor's
Office, discussed the matter w1th the Solicitor and
was given an offer. And it was then Kermard Redmond
is the deputy Solicitor; and so it's kind of unusual
for him to handle, you know, just — a file like
this is normally handled by Mr. Foard so actually
went around there looking for him. And that's when
I was informed that Mr. Foard wasn't handling that.
He wasn't going to have anything to do with the
prosecution of the case because he was related to
the victims in same way.

Q Okay. You — did you feel like that was going to .
prejudice Mr. Moore at all fram that point?

A No.

Q Okay. Did you ever speak with Adam or any of the
victims in the case?

A I spoke with Adam regarding the victims'
position. And he informed me obviously that they
were very upset, mentioned.a few items that were of
particular importance to them that hadn't been
recovered and I think their position was they really.
wanted to get their things back. They felt
violated. And I asked them to convey that to the
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Court.

Q Okay. So you knew or appeared that they — that
the victims wanted to be, you know, active in the
perpetuation of prbsecution of Tony, that they

‘cared, yeah?

A Sure. '
Q Did you feel like maybe at any time it may have
behooved Tony to make a motion for the Solicitor's
Office to recuse himself?

A I didn't feel that way. Mr. Foard at that point
in time had became a part-time solicitor. He was in
the office one day a week. He had to my knowledge
and I discussed the matter with Mr. Redmond numerous
times, no involvement in the actual prosecution. He
was there solely for giving their victims'
statement. |

Q Ckay. When you met with Tony did you talk about
how the trial works like how, you know, his rights |

to a trial, how a trial works, how he had a right to

present his own witnesses? . .

A During our initial meeting I informed him of — I
remenber informing him of what he was charged with
which I remember this, this is what I did with
everyone. What he was charged with, that he had a
right to a jury trial, that if he didn't want a Jury
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trial we would go' forward to try to work out some
sort of plea deal. So yes, during that initial

| meeting I informed him he had a right to jury trial

and kind of what went on at a jury triél and he told

me he didn't want one.

Q Okay. As far as, you know, admissibility of the

evidence, particular evidence, did you go in any
detail about that, you know, as far as inculpatory

 statements that he makes, testimony, hearsay, did

you explain that to him?

A In temns of his statament regarding Ms. Arrance
after he pled quilty?

Q No, I meant, did you ever — did you talk to him
about how things could ke excluded at trial, things
could be admitted at trial?

‘A We didn't go that far. I mean, he told me

straight off the bat, he started talking about his
involvament and how he wanted a jury trial. I mean,
he didn't want a jury trial, I'm sorry.

O Right, okay. And on the date of when Tony f)led
that day in Darlington, beforehand did you go over
his rights with him again? |

A We talked about his right to a jury trial. It
care in along with I believe everyone else who was
brought over that day, and Judge Burch advised them
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all of their rights. He was asked during the plea
if he understood what his rights were.

Q Okay. The day of the plea were you — did you
expect Adam to speak on behalf of the victims at Ithe

plea?

A I did.

Q0 You did? Okay. You felt — did you feel that
that was going to provide, I don't know, kind of an
imbalance of — well, did Tony — did you know that
Tony understood, or did he seem to understand that
he could get consecutive sentences? D_id you explain
what each charge carried? |

A We —_—'I explained what each charge carried. I

remenber because he was one of the few people that I |

handled that was facing up to life in prison.

Q Right. |

A T believe with all of his charges he was looking
at a minimum of 70 years, maximm of life —

Q Right.

A —when I first began representing him. And at
that point in time I explained to him how I came to
that number which was by consecutive sentences. And
then explained to him if they dropped the burglary
first to a burglary second he was looking at -
samething like 55 years; and explained to him once
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again, how I got to the 55 years which was
oconsecutive sentences. And I believe before he

-signed up to care and plead on that special plea day

I explained to him that there was the potential that
Judge Burch could sentence him to same consecutive
time.

Q Okay. So you said you actuaily explained that to
Tony on the day of you said?

A I believe we talked about it the day of. I know
we talked about it beforehand.

Q Did you expect him to get consecutive time?

A T expected — and I ramamber talking to him about
this on the day of the plea — the Solicitor's
Office to ask for sare consecutive time.

Q Okay. Did Tony know that they were gorna ask for
sane consecutive time?

A T talked with him about that on the day of the
plea. ' |

Q Okay. So you did know that Mr. Foard was gonna
get up and ask for consecutive time just to clarify?
A I had no idea Mr. Foard was going to ask for
consecutive time. I don't believe Mr. Foard did; I
believe Mr. Redmond did.

Q Okay.

A Mr. Foard may have agreed with Mr. Redmond; I'm
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not sure.
Q Okay. You don't recall Mr. Foard asked — you

said that we believe that consecutive sentences are

appropriate in this case and we would ask for that?

A I don't recall Mr. Foard saying that.

Q Ckay. Did it ever cross your mind that maybe
dtiring the plea or during Adam's, Mr. Ford's
addressing the Court, that maybe it would have been
a better idea to have the Solicitor's Office
recused, I mean, at any time?

A Like I said, Mr. Foard was working and I believe
still is working, as a pé:nt—tjme solicitor. He was
in the office one day a week. Mr. Redmond had done
an excellent job of putting up same sort of Chinese
wall. Mr. Foard didn't have any sort of input into
the prosecution of the cése. So no, I didn't feel

‘that there was any need to ask that it be removed

fram the Solicitors Office in Chesterfield or |
handled by another circuit or handled by sameone
else in the Solicitor's Office, maybe Marlboro

County or Dillon County.

Q0 Okay. And did you and Tony ever discuss the

options that you could have done in regards to that
as far as motions you could have made or anything
like that? .
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A He asked me what my thoughts were. And once I
informed him that a member of the Solicitor's Office
was related to these victims, he asked me, you know,
what my thoughts were; and I explained to him the
situation, explained to him that, you know,

Mr. Foard was a part-time solicitor, that he didn't

have anything to do, you know, doesn't have anything

to do with the prosecution of the case, that he had
conveyed the victims' wishes to the Solicitor's
Office. But I told him that in my opinion I didn't
feel like allowing Mr. Redmond to go forward with

the prosecution, you know, and putting up that

Chinese wall was going to hamm his defenses in any
way. |

Q0 And I know that you were kind of new at the job.
Was it custamary for the Solicitor's Office to, in
other cases in a similar nature to Tony's, was it
custamary for them to give the same types of offers?
A Generally when you had that many charges it was
relatively custamary in, I would say, I mean, if you
had three burglary seconds and a burglary first,
generally their offer was going to be sarething like
we'll reduce burglary first to burglary second.
They, you know, plead straight up to that.

Q Okay. | VAnd based upon, I guess, your experience
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at the time and I guess even since theﬁ, was it
'custarary for defendants to get consecutive
sentences for in situations like that?

A It —

Q Imean, if you don't know it's okay.

A Well, I'mean, I'm thlnkzng back on other cases
also, and I would have to say yes. With the amount
of charges that Mr. Moore had, yes.

Q Okay. In particularly with the burg first, did
you iknow what the State alleged made — I mean, do
you know which particular facts about the burg first
made it a burg first? |

A T believe there was guns involved.

Q There were fireamms in relation to have been
stolen? |

A I believe so. |

Q Was that ever followed up on as far as, I mean,
did you ever get an inventory report of what was
recoveredorany]dndofreportastbwha_twas
stolen, photographs — |

A Cbviocusly the arrest warrant would be the report
of what was stolen. | '

Q Right.

| A And yeah, I think they;did recover the guns.

Q Okay.
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A But I don't, I don't nemember S
Q Okay.
A —seeing it on a piece of paper.
Q As far as any kind of forensics fram SLED or
anything like that, did you know of anything of that
nature that, I mean, had anythjng been sent to SLED
or any prints lifted off anything?
A Not that I'm aware of.
Q Okay. And the same with INA, you don't know if
there were any INA swabs taken or anything?
A I do not, I do not know. |
0 Okay, all right. Thank you, Daniel. Nothing
further. '

CROSS-EXAMINATION
BY MS. RATIGAN:
Q Mr. Moore testified you had about four meetings
with him before the plea. Does that sound about
accurate?
A Yes, ma'am. : .
Q Okay. And I believe you testified that you had
reviewed all of the discovery materials with him?
A T had.
QO Did you ever review with him the elements of the -
charges and the possible sentences on those cha.rgés?
A T did.
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Q Did you talk to him about his version of what had
happened? |

A I did.

O And so you also knew about the co—defendant in

“the case?

A I did. | ‘ |

Q At any time did the State make any kind of plea
offer? '

A They — the plea offer that was made was to
reduce the burglary first to a burglary second and
allow him to plea straight up. '

Q And did you explain to Mr. Moore that that was
the offer?

A I did.

Q Did you explain to him what straight up meant?
A I did. | |

'Q And you knew that there was a deal to reduce his

sentence if he later testified against the
co—defendant?

A I did, and —

Q And did you explain that to your client?

A I did. And in keeping with that deal, the first -

part was the guilty plea, second part was proffering
his testimony on the record once he pled guilty, and
the third part is — ‘
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Q Well, that was going to be my next question. Did
he know that he was going to have to proffer up a
plea?
A He did.
Q Did y'all review exactly what that would mean and
the kind of questions that Mr. Redmond would ask?
A Yes. |
Q And do you know if the co—defendant's casé has
ever been called for trial?
A I was contacted by her defense attomey
approximately two weeks ago. They were under the
impression that I was still representing Mr. Moore,
and I believe her case is being called for trial in
Septenber. » .

MS. RATIGAN: That's all I have, Your
Honor. |

THE COURT: Okay. Anything else?

MR. SWILIEY: There's not, Your Honor.

THE COURT: You may step down.

THE WITNESS: Thank you.

THE COURT: Anything else?

MR. SWILLEY: We rest.

THE COURT: Anything fram the State?

MS. RATIGAN: No, Your Honor, we'd rest.

THE COURT: Okay. I will review the file
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and let y'all know. et me ask you, the judge left

it open as far as his testifying. Is he planning,

if he's called, plan on testifying in the trial of

‘his co—defendant?

MR. SWILLEY: Your Honor, I think the
co—defendant's case is still pleading, I mean, is
still pending. ,

THE COURT: Right. I understard it's
supposed to came up in September and whether he
plans on — I mean, 'cause the judge left the door

open. He could 'get possibly a downward departure if -

he testifies, and do you know whether he plans on

doing that or not?

MR. SWILIEY: Well, we haven't discussed
it in depth, but we're — that's definitely an
option that we're going to talk about, that I'm
gonna talk about with him.

THE COURT: Okay, all right. Thank y'all.

* % * END OF REQUESTED TRANSCRIPT OF RECORD * * *
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STATE OF SOUTH CAROCLINA

IN THE COURT OF COMMON PLEAS

COUNTY OF CHESTERFIELD ' g
2012-CP-13-0601

Tony Moore,

S.C.D.C. No. 348089,

o

:;: N
ORDER OF DISMISSEE:

Applicant,
v.
State of South Carolina,

Respondent.
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This matter comes before the Court by way of an application for.post—conv?ction relief
(PCR) filed September 31, 2012." The Respondent rﬁade its return on January 18, 2012. An
evidentiary héaring into the matter was convened on July 17, 2013 at the Darlingtbn County '
Courthouse. The Applicant was present at the bearing and re'prescmed By Matthew> S. Swilley,
Esquire. Kéren C. Ratigan, Esquire of the South Carolina Office of the Attorney General

represented the Respondent.

The Applicant testified on his own behalf at the PCR hearing. Also testifying was the

" Applicant’s plea counsel, Daniel T Jordan, Esquire. The Court had before it the transcript of the

guilty plea hearing, the Chesterfield County Clerk of Court records, the Applicant’s South
Carolina Department of Corrections records, the PCR appli(_:atioﬁ (and subsequent. supplement),
and the return. :

PROCEDURAL HISTORY

The Applicant is confined in the South Carolina Department of Conections pursuant to

* orders of commitmeant from the Chesterfield County Clerk of Court. The Applicant was indicted

! This Court acknowledges this date is in error.and the filed date was most likely October l 2012.
1 .




at the July 2011 term of the Chesterfield County Grand Jury for threc counts of second-degree
burglary (2011-GS-13-0529, -0530, -0531), four counts of grand larceny ($1000-$5000) (2011-
GS-13-0532, -0533, -0534, -0535) and ﬁrst-degzee burglary (2011-GS-13-0563). He was
represented by Daniel T. Jordan, Esquire.

On October 5, 2011, the Applicant pled guilty to four counts of second-degree burglary
and four counts of grand larceny ($1000-$5000). He was sentenced by the Honorable Paul M.
Burch o coﬁcument terms of ten years for each count of second degree burglary and five years
for'three counts of grand la.rceny On the founh count of grand larceny (2011-GS- 13-0533)
J udge Burch levied a consecutive senience of three years. The Applicant did not appml

ALLEGATIONS

In his apphcanon the Applicant alleges he is bemg held in custody unlawfully for the

following reasons:

1. Ineffective assistance of counsel:
" a “{Failed to act diligently as my advocate 1o adequately protect my
interests.”
b. “[Flailed to make known that solicitor is related to victims.

Conflict of interest.”
ll-l a “Supplement to Application for Post-Conviction Relief and Incorporated
Memorandum of Law" daLedJanuary 31, 2013, the Applicant alleged the following:
1. Ineffective assistance of counsel:

a Failure to challenge the solicitor’s office prosecuting the case due
to a conflict of interest.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
This Court has had the opportunity to review the record in its entirety and has heard the
testiniony and arguments presented ar the PCR hearing. This Court has further had the
opportunity to observe each witness who testified at the hearing, and to clé:sely pass upon their

2
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credibility. This Court has weighed the testimony accordingly.
Set forth below are the relevam findings of fact and conclusions of law as requu'ed by
S.C. Code Ann. § 17-27-80 (2003)
Ineffective Assistapce of Counse) _
The Applicant allegés he received ineffective assistance of counsel, In a‘PCR action,
“[tihe burden of proof is on the applicant to prove his allegations by a preponderance of the

evidence.” Frasier v. State, 351 S.C. 385, 389, 570 S.E.2d 172, 174 (2002).

~ For an appliéant to be granted PCR as a result of ineffective assistance of couqsel. he
must show both: (i) that his counsel failed to render reas'onably effective assistance under
prevailing professional norms, and (2) that he was p-rejudicedlby his cclinsel‘s-incffectf;/e
pcrformance See Strickland v. Washmgton 466 U.S. 668, 104 S Ct. 2052 (1984); Poner v,
State, 368 S.C. 378, 383, 629 S E.2d 353, 356 (2006). When there has been a guilty plea, the
apphcam must prove that counsel!’s rcpresentation was bel(m‘/ the standard of reasonableness and

that, but for counsel's unprofessional errors, there is a reasonable probability that he would not

have pled guilty and would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 58-59,

106 8. Ct. 366, 370 (1985); koscoe v. State, 345 S.C. 16, 20, 546 S.E.2d 417, 419 (2001).

The Applicant stated he had four meetings with plea counsel and ihat. wb.ile. they

i . .

discussed his version of events, they never reviewed the State’s evidence. The Applicant stated
he and plea counsel spoke about the possible sentences he could receive, his co-defendant’s
participation, and the involvement of the assistant solicitor (that he was related to the victims).
The Applicant stated plea cou;isel told him at their first 'meeting that, 25 he did not have a priér
record, he could receive a se‘ntence of 50 days and probation. The Applicant stated there was

noihihg he could do about the relationship of the assistant solicitor to the victims. The Applicant

3




stated he was aware of thé State’s offer to la;er reduce his sentence if he testified against his co-

defendant. The Applicaht stated he did not know he was going to plead guill? that day until he

was at the courthouse, The Applicant stated pléa counsel told him to “take whatever he got”

from the judge that day. The Applicant stated plea counsel did not tell him that he would be

giving a proffer at the plea hearing.

Plea counsel confirmed he had four meetings with the Applicant before the plea hearing,

- Plea counsel testified he filed discovery motions and that he received those materials pursuant to
the solicitor’s open file policy. Plea counsel testified he and th'c.deputy solicitor reviewed the

State’s evidence with the Applicant at the jail. Plea counsel testified he and the Applicant also

discussed:  the Statc‘.s evidehoe, the  Applicant’s’ version of events, the co-defendant’s

involvement, the right to a jury trial, the elements of the charges, and the possible sentences.

Plea counsel testified he told the Applicant at their second meeting that a solicitor's office
employee was related to the victims. Plea counsel testified he did not believe it was necessary to

move to recuse the solicitor’s office because an assistant solicitor was related to the victims.

Plea counsel testified he spoke to the deputy solicitor, who assured him the assistant solicitor was

a part-time employee and there was a Chinese wall surrounding this case. Plea counsel testified
the Applicant knew he was in court that day to plead guilty. Plea counsel testified there was an
arrangement with the State to reduce the Applicant’s sentence after he testified .against the co-
defendant - and that the co-defendant’s trial was scheduled for September 2013. Plea counsel
testified tl;e Applicant knew the first-degree burglary charge had been reduced 10 second-degree
burglafy, that he was pleading guiity without a recommendation, and that the State would ask for
consecutive time. Plea counsel testified he never told the Applicant he could receive a sentence
of 90 days and probation. Plea counselfe'stiﬁed the Applicant knew he would give a proffer at
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the plea hearihg and they reviewed the questions the State would ask.

Regarding the Applicant's claims of ineffective assistance of counsel, this Court finds the

Apphcam has failed to meet h1s burden of proof ’I‘hls Court finds the Applxcam s testimony is

not cred:ble while also finding plea counsel's tesnmony Is credible. This Court further finds
plea counsel adequately conferred w:th the Applicant, conducted a proper investigation, and was
thoroughly competent in his representanon. ,

" This Couﬁ finds the Applicant failed to meet his burden of proving plea céunscl did not
properly dlscms his case. Plea counsel testified he had several meetings with the Applicant and
that they reviewed the discovery materials, his version of events, and the involvement of his co-

defendant. Plea counsel testified the depuly solicitor was mvolved aL one of these meetings.

This Court finds plea counsel’s testimony is credible. This Court finds plea counsel filed

discovery motions and reviewed the State’s evidence with the Applicant. This Court finds the

Applicant has failed to articulate either what evidence he was not allowed to view before the plea

hearing or what more plea counsel should have done to review his case. See, e.g., Skeen v,

State, 325 S.C. 210, 481 S.E.2d 129 (1997) (holding apphcant not entitled to relief where no

evidence presented at PCR hearing to show how additional preparation would have had any -

" possibfe effect on the result at trial),

This Court finds the Apphcant falled to meet his burden of proving plea counsel should

have moved to recuse the solicitor’s oﬁice because an assistant solicitor was related to the

victims. Plea counsel iesliﬁed be spoke to the deputy solicitor about this issue and was satisfied -

he did not need to seek recusal because (1) the assistant solicitor was a part- nme cmployec who

only worked one day a week for the solicitor’s ofﬁoe and (2) there was a Chinese wall in place

regarding this case. This Court ﬁnds plea counsel’s testimony‘ is credible and his corroborated

5
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by the plea transcript.” This Court potes the deputy solicitor stated at the plea hearing that the
assistant solicitor “has not even seen the discovery in this case. The Chinese wall has Been put

up around him with regards to the facts of this case and anything — I don’t even think he's

. reviewed the file. 1 had the file with mie in my possession the whole time.” The deputy solicitor

then stated “as it relates to the prosecutorial decisions that have been made and handling of this
file that has strictly been with me.” (Plea trapscript, p. 4) The Court further notes the assistant
solicitor — who spoke on the victims' behalf at the plea heanng informed the plea )udge at the
- start of the hearing that he “never reviewed the incident report, the statements if any. [ don’t
know what’s in this file as far as looking at it from a prosecutorial standpoint.” (Plea transcript,
p.5). This Court finds the Applicant has failed to present any compelling evidence or testimony

either that there was a conflict of interest or that any alleged conflict prejudiced his case. That a

part-time solicitor’s office employee spoke on the victims® behalf at the guilty plea hearing did

Dot necessitate the recusal of the solicitor’s office in this case. CF. State v. Inman, 395 S.C. 539,

558,720 S.E.2d 31, 41 (2011) (“There is no inherent right to disqualification when a member of

the State attorney's office i is called as a witness in a case prosecuted by a staie attomey in the
same ofﬁce unless actual prejudice can be shown, ”) (citation o;mtted)

This Coun ﬁnds the Applicant failed to meet his burden of proving plea counsel did not
properly advise him about the guilty plea hearmg. Plea courisel testified the Applicant knew the
first-degree burglary charge was _reduced to second-degree burglary. Plea counsel testified the
Applicant kncw he was pleading guilty without a sentence recommendation and that the State
" would ask for part of the sentence to be consécutive. Plea counsel testified the Applicant knew
he would be pleading guilty that day and that he would give a proffer. This Court finds plea

counsel s tesnmony is credible. This- Court finds notes the Applicant signed the sentencmg
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sheets in this case, which indicated the guilty pleas were being entered without pegotiations or

recommendations. This Court also finds the guilty plea transcript refutes the Applicant's

allegations. See Stalk v. State, 375 S.C. 289, 300, 652 S.E.2d 402, 407 (Ct. App. 2007); see also

Ravford v. State, 314 S.C. 46, 48-49, 443 S.E.2d 805‘ 806 (1994) (where transcript of guilty plea
proceeding refuted applicant’; claim that he did not understand the tcﬁns of a plea bargain, grant
of PCR was inapp_ropriate notvi}ithstanding applicant’s claim lawyer misadvised him). The
Applicant did not object when the State announced at the bcgihning of the plea hearing that they
would ask for consecutive sentericfhg or when the parties announced that he would préffer
testimony. (Plea transcript; p-4. ]va.]6—19). .The Applicant has failed to meet his burden of
proving he was misadvised about his guilty plea hearing.z

Accordingly, this Court finds the Applicant has fai'led to prove the first prong of the
Strickland test — ﬁhat plea counsel failed to rg‘ndef reasonably effective assistance under
prevailing professional norms. The Applicant failed to present specific and compelliﬁg evidence
that pl‘w counse! committed eilher. erTors or omissions in his repmcnta'tion of the Applfcant.
This Court also finds the Applicant has failed to prove thé secbnd prong of Stn'cklaﬁd —that he
was prejudiced by plea counsel’s performance.

This Court concludes the Applicant has not met his burden of proving counsel failed to

render reasonably effective assistance. See Frasier v. State, 351 S.C. at 389,570 S.E:2d a1 174.

All Other Allegations

As to any and all allegations that were raised in the application or at the hearing in this

? This Court also does not find reliable the Applicant's assertion that plea counsel initially advised him
that he could receive a sentence of 90 days and probation. Plea counsel testified he did not make any
such statement. This Court finds plea counsel's testimony is credible — especially as the Applicant was
charged with first-degree burglary, which carries a minimum I5-year sentence. See S.C. Code Ann. § i6-
11-31K(B) (Supp. 2003).
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matter and not specifically addressed in this Order, this Court finds the Applicant failed to
present any testimony, argument, or evidence at the hearing regarding such allegations.
Accordingly, this Court finds the Applicant has abandoned any such allegations.

CONCLUSION

Based on all the foregoing, this Court finds and concludes the Apphczmt has not

established any constitutional violations or deprivations before or dunng his guilty plea and -

sentencing proceedings. Counsel was not deficient in any manner and the Applicant ‘was not
prejudiced by counsel’s representation. Therefore, this PCR application must be denied and
dismissed with prejudice.

This Court advises the Applicant that ﬁe must file .a notice of intent to appeal within thirty
(30) days from the receipt of this.Order if he wants to seéﬁre appropriate appellate review. His
attention is also directed to Rules 203, 206, and 243 of the South Carolina AppeI]ate Count Rules-
for the appropriate procedures to follow after notice of intent to appeal has been timely filed.

IT IS THEREFORE ORDERED: -

1. That ‘the application for post-conviction relief be denied and
dismissed with prejudice; and

2. That the Applicant be remanded to the custody of the Respondent.

ANDIT IS SO ORDERED this /9 dayof Q?’é , 2013,

R. Ferrell Cothrén, Jr.
Presiding Judge

. South Carolina.
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