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MS. WHITE: May it please the Court?

THE COURT: 'Yes, ma'am.

MS. WHITE: Your Honor, standing before you is
Zachery Phillips. He is charged in a number of warrants,
1827286, 284, 285, 287 with trafficking crack cocaine,
proximity and a number of other charges, Your Honor. He
is currently in jail on a bench warrant. This is his
attorney, Ms. Caroline Horlbeck's motion to 1lift that
bench warrant. Procedurally, Your Honor, he was before
you before with Ms. Nelson on another motion to lift these
bench warrants. And 1 believe during tbat motion ne asked
to have Ms. Nelson relieved and there is some more history
I can give the Court at the appropriate time.

THE COURT: Ali right, M4s. Horlbeck,AI will Be glad
to hear from you.

MS. HORLBECK: Your Honor, this is a motion to lift
the bench warrant. I just want to let the Court kxnow a
little bit of background. 1In talking to Mr. Phillips he,
and I didn't ﬁotice in Greenwood but I don't believe bond
cards are issued. I think it is up to the defense
attorney to call'the client and get them into court. At
that point Mr. Phillips was haQing an issue with his
fiance and that is the contact number that his attofney
had. And apparently when the fiance, now ex-fiance, was

contacted she didn't relay any of the information that he
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needed to be in court so he wasn't in court and a bench

warrant .was issued and he was picked up. He is

respectfully requesting that the Court [ift that bench

"warrant today. He and I have discussed a plea to occur

next week. He would like to be out.long enough tb see his
39-year-old grandmother and his children. He does have a
stable address, he would be living- at —
which is in Greenwood. Your Honor, he does have plenty of
family in the area. His grandmother who is 99, his

parents do live in Edgefield and Saluda but he has got his

‘children and one of his children in the area, uncles,

cousins, aunts. This is a case where it is based on a
traffic stop and Mr. Phillips stopped the car, got but,
did not run, was not a threat and also cooperated and ga§e
the police some information in this case. And we just ask
the. Court to consider this.

MS. WHITE: Your Honor, this case was up for trial on
January the 24th of this year. ' Mr. Phillips waé, it was
kind of a little bit of a confused situation but his
attorney and it is my understarding actually conveyed to
Mr. Phillips that he would have been, and to him
persona;ly, that he would be up. for trial that Monday
morning, thi$ was the week before that they were talking.
That Monday mqrning he did not appear for trial. The

Judge who was Judge. Addy issued a bench warrant, he was
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picked up on the bench warrant around about the and of
February, the beginning of March, he came before Your
Honor on March the 3rd and Your Honor declined to 1lift the
bench warrant. He then asked to have Ms. Nelson relieved
and Stephen Geoly appointed and then Mr. Geoly came and
asked to be relieved and that is how Ms. Horlbeck was
appointed. But, Your Henor, he definitely over the course
of the week prior to trial there had been numerous
discussions between him and his attorney that was conveyed
to me by his attorney about him coming in to discuss with
her a potential plea offér or the fact that the tfial was
Monday morning and he kept telling her I will be there at
1:00 o'clock and then he wouldn't show up at 1:00 o'clock,
the next day I will be there at 2:00 o'clock, he didn't
show up at 2:00 o'clock. So, Your Honor, I think there
was a definite attempt to avoid coming to court and
obviously he was not here when we were ready to pick 3
jury on his case that Monday morning.

THE COURT: When 1is it set for trial now?

MS. WHITE: Your Honor, ﬁhis case, it was originally.
set for trial this term however when he fired, when he
asked to have Ms. Nelson relieved Ms. Horlbeck was
appointed and only has had the case for a few short weeks.
The State can be ready to try it in May, June.

THE COURT: Ms. Horlbeck, understanding that motion



10
11
12
13
14
15
16
17
18
19

20

22

23

25

crack cocaine, second offerise; possession with intent to

is ‘pending do you want to cocme back when the bondsman can
be notified and .argue that then and the Solicitor is going
to be here either way?

MS. HORLBECK: I can if that suits the Court.

THE COURT: I think that would be the easy thing to
do. If I grant that and they are going to ccme back,
let's get them here also and see if we can all get iﬁ
todether.‘ There was a motion to come off of the bond
pending that we weren't aware of, now we ére. So we can
get the bondsman in here. Since the bondsman made the
motion they ought to be ready to come in, I will let you
contact them and any day this week you can get them in
here except tomorrow, nobody is holding court tomorrow.
You track them down.

MS. HORLBECK: All right.

(Whereupon, there was a break in the case.)

MS. WHITE: May it please the Court?

THE COURT: Yes, ma'am. |

MS. WHITE: Your Honor, standing before you is Jw(
Zachery Phillips. He is pleading guilty on indictments f/

2010-403, 404 and 407 to trafficking 10 to 28 grams of

distribute marijuana, third offense; and possession with

intent to distribute crack within a half mile of a school

or playground. He is represented by Ms. Horlbeck of the
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Greenville Bar. We have a rszcommended sentence of 15

years and I believe Mr. Phillips is going to ask to report

next Tuesday at 2:30 and that sentencing be deferred until

that date.

THE COURT: All right, you are Zachery Phillips?

MR. PHILLIPS: Yes, sir.

THE CCURT: I have three indictments. First of which
is indictment 10-GS-24-403, trafficking in crack cocaine.
That indictment reads 1in part that you while in Greenwocod
County on or about the 4th day of December of 2009 did
knowingly traffic in crack cocaine. In that you did
manufacture, deliver or.purchase or provide financial
assistance or conspire to deliver or puréhase or in actual
constructive possession of more’ than 10 grams but less
than 28 grams of crack cocaine in violation of section
14-53-375. Upon preéentment it 1s my understanding that

you wish to plead guilty to that offense as indicted. Is

.he pleading to a lessor included?

MS. WHITE: It is a lessor included, Your Honor. I
am sorry.

THE COURT: This is actually a third.

MS. WHITE: This is actually a third.

THE COURT: You aré pleading down to 28.

MS. WHITE: Yés, sir.

THE COURT: All right. Lessocr included offense to
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which you are pleading to, trafficking in 10 to 28 second.
offense. | |

MS. WHITE: Yes, sir.

THE COURT: That reduqes the range a little bit. And
indictment number 10-GS-24-407 and that indictment reads
in part that you while in Greenwood Coﬁhty on or about the
4th day of December of 2009 did knowingly possess with
intent to distribute a quantity of marijuana in violation
of 44-53-370. It is my understanding upon presentment
that you wish to plead guilty to the offense of possession
with intent to distribute marijuana, third offénse which
carries between 5 and 20 years. Is that correct?

MR..PHILLIPS: Yes, sir.

THE COURT: And lastly, indictment number
2010—65424f404 and that is for proximity. - And that
indictmeht reads that you while in Greenwood County on or
akbout the 4th day of December of 2009 did knowingly
distribute a quantity. of crack cocaine or being in
possession with intent to distribute a quantity of crack
cocaine within one-half mile of thé radius of the grouﬁds
of a public or private eleﬁentary school or park in
violation of 44-53-445. And upon presentment it is my
understanding you wish to plead guilty to possession with
intent to distribute within proximity of a school or park.

Is that correct?
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MR. PHILLIPS: Yes, sir.

THE COURT: 'Ms. Horlbeck, do vou represent Mr.
Zachery Phillios? | |

MS. HORLBECK: Yes sir, I do.

THE COURT: And you have had the opportunity to
explain to him the elements of these three offeﬁses as
well as the potential punishment?

MS. HORLBECK: I have.

THE COURT: Do you believe the State possesses
sufficient evidence in any of these that if he were to
stand trial on any of these indictments individually that
he would more- probably than not receive a conviction?

MS. HORLBECK: Yes sir, I do believe that.

THE COURT: And understanding your negotiations and
your understanding of the file and the State's
recommendation dé-you think it is in your client's best
interest to enter this plea?

MS. HORLBECK: Yes sir, I do.

TEE COURT: All right. Ms. Sheek, place him under
oath. -

ZACHERY PHILLIPS, rteing
first duly sworn, testified as follows:

THE COURT: Mr. Phillips, in the last twenty-four
hours have you taken any drugs or‘alcohol or any types of

medication?
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MR. PHILLIPS: No, sir.

THE COURT: Are you clearheaded right now?.

MR. PHILLIPS: Yes, sir. o

THE COURT: ‘Do you have any disabi;ities, whether
mental or physical or emotional ones which would affect
your hearing or understanding of what I am saying or what
is going on here today?

‘MR. PHILLIPS: No, sir.

THE COURT: Have you ever béen treated for mental
1llness?

MR. PHILLIPS: No, sir.

-THE CQURT: Have you ever taken any medications
prescribed for mental illhess?

. MR, PHILLIPS: No, sir.

THE COURT: Do you understand what a jury trial‘is?

MR. PHILLIPS: VYes, sir.

THE COURT: Do you understand by virtue of these
offenses occurring on different days you would have the
opportunity to have more than one trial, you perhaps could
have two. Ddring each trial your rights are the same,
The‘State bears the»burden‘of proving your guilt, to meet
the burden of proof they would have to call witnesses and
present evidence sufficient to convince all twelve jurors
unanimousiy of your gquilt. During that presentation,

calling each witness your attorney could cross-examine the
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witness, challenge any evidence the State attempted to
introduce and evén present defenses you may have avaiiable
to you. Do you understand your right of éonfrontation?

MR. PHILLIPS: Yes, sir.

THE COURT: You would also have the rignht to remain
silent throughout the trials. You have no responsibility
for testifying in your own defense. The Solicitor could
not call you as a witness. The Solicitor could not
comment on or argue to the jury that your silence is proof
that you are guilty. 1In fact if you did not testify I
would instruct the jury that they could not even discuss
your failure to testify in their deliberations, that they
would have to reach their verdict unanimously based upon
what the State presented, not on your not testifying. Do
you understand that right?

MR. PHILLIPS: Yes, sir.

THE COURT: Understanding all of these rights I have
explained to you do you wish to waive them here today in
ordef to enter a plea of guilt fo these three charges?

MR. PHILLIPS: Yes, sir.

TEE COURT: And are you waiving all of your rights
freely and voluntarily?

MR. PHILLIPS: Yes,_sir.

THE COURT: Tell me what happened.

MS. WHITE: *Your Honor, this incident cccurred on or

11
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about December the 4th of 2009 here in Greenwood county.
Agents with the Greenwood Drug Enforcement Unit observed
Mr. Phillips driving a silver Che?y Cobalit, they had prior
knowledge that he would be driving that vehicle. They
also had éctive arrest warrants for Mr. Phillips. They
pulled, initiated the traffic stop on the vehicle and
stopped Mr. Phillips. Once they placed him under arrest
for the warrants they searched him incident to arrest and
found six bags in his possession that contained marijudana.
They also searched, when they searched the vehicle, well
when he exited the vehicle they could see in plain sight a
set of scales inside of the pocket of the driver's door.
They searched the vehicle and found an additional quantity
of marijuana in bags that matched the bags that were on
his person. They took Mr. Phillips to the, to City Hall
to be booked andhwhen they were talking to nim at City
Hall Mr. Phillips indicated to the agents that there was a
quantity of crack cocaine hidden inside the vehicle which

had already been towed. They went back and obtained .

consent from the vehicle's owner to get back inside the

yehicle and found crack cocaine in a compartment beside
the steering whégl, a total amount of crack was
approkimately twelve grams as it was tested at SLED. And
he does have a criminal history that I can share at the -

appropriate time. And this happened within a half mile of
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Seaboard Recreation Center.

THE COURT: Mr. Phillips, are those facts accurate as
to your recoilection for these three indictments?

MR. PHILLIPS: Yes, sir.

THE COURT: The marijuana was yours, the crack
cocaine was in a compartment in the car and the wnole
thing happened close to that.Seaboard Park, is that right?

MR. PHILLIPS: Yes, sir.

THE COURT: 1Is anybody making you plead guilty here

-today?

MR. PHILLIPS: No, sir.

THE COURT: Are you entering this plea freely and
voluntarily?
| MR. PHILLIPS: Yes, sir.

THE COURT: Now the last time I spoke with you we

-appointed new counsel and you gof Ms. Horlbeck from up in

Greenville Counﬁy. ‘Have yvou had an opportunity to speak
with her at length about your charges?

MR. PHILLIPS: Yes sir, she came to see me.

THE COURT: Has she gone over tbe State's discovéry,
copies of their file and that sort of thing with you?

MR. PHILLIPS: Yes, sir.

THE COURT: She has explained to you your rights to
trial?

MR. PHILLIPS: Yes, sir.
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THE COURT: And you understand that if I accept this
plea you are going to have a conviction for trafficking in
crack cocaine on your record which i1is a serious and
Qiolent offense. Do you understand that? |

MR. PHILLIPS: Yes, sir. |

THE COURT: Also the proximity charge is a serious
conviction and in the eyes of the law there are not
sé:ious cases and serious and most serious. On the two
strikes out.or three strikes out rule these serious
offenses and ;onvictions by virtue of this plea will count
as a serious conviction. 350 you wiil have one strike on
your record as a result of this plea. Do you understand
that?

MR. PHILLIPS: Yes, sir.

THE COUﬁT: Any prior record, does he have any other
serious. offenses?

MS. WHITE: I do not believe so0, Your Honor.
Actually, yes sir, yes he does. He has.é proximity from
2006.

THE COURT: nAll right. That is what I want to know.
You have got one serious, this is one more. These two
will count as one. You get another proximity charge and
that' is not hard to do; You have harijuana in youf'pocket
near anthere in the town limiﬁs of Greenwood, proximity

will be a third serious charge and the State can seek and
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‘try to convict you of that proximity and ask for a life

without parole sentence. This will be a second serious
conviction so you will have two strikes on the two
strikes, three strikes you are out. So next time through

whether it i1s a most serious or serious they can seek life

" without parole if they so choose. And the easiest crime

for me to describe to you is a serious offense is the

proximity charge. You got dope on you anywhere near a

"school or park and that is virtually every square inch of

the town of Greenwood, it is near some park or some school
and you know that, you live here. Yocu get caught with
dopevin the town of Greenwood ever again, they charge you
with proximity they can go with life without parole. Do
you understand that?

MR. PHILLIPS: Yes, sir.

THE COURT: This is some.important convictions on
your record because you are getting into the exposure and
never see the light of day again. Do you understand that?

MR. PHILLIPS: Yeé, sir.

THE COURT: All right. Do you understand what a
serious conviction is, you have got two of them.

MR. PHILLIPS: Yes, sir.

THE COURT: If I accept this plea it will be your
second.

" MR. PHILLIPS: Yes, sir.
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THE COURT: ©Now, have you been promised anything

.other than a dismissal of the related charges, pleading to

these three, possession with intent to distribute
marijuana, third; tréfficking in crack between 10 and 28
grams and proximity to the Seaboard park, have you been
promised anything other than the State is making a
recommendation of 15 years at eighty-five percent
understanding your attorhey cah argﬁe for less. Have you
been promised anything else?

MR. PHILLIPS: No, sir.

THE COURT: Now, it was présented to me in chambers
that you wish to defer the imposition of the sentence
until next Tuesday. You will be released on bond for
reporting date some time Tuesday at 11:007?

MS. WHITE: Tuesday I believe at 2:30.

THE COQURT: Tuesday at 2:30. Do you understand what
you are asking for?

MR, PHILLIPS: Yes, sir.

THE COURT: To be réleased some time this afternoon,
first thing in the morning, I .don't %now how quickly
Greenwood can get you out. The plea is accepted, the
sentence is the only thing that will be'yet left to be
determined next Tuesday at 2:30. If yéuAreport the State
makes a recommendation, Judge we agreed to recommend 15

years concurrent on all three. Your attorney would have
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the opportunity to argue for less than 15. But the State
is not going to argue for more than 15 if ycu come back.
If for 3ome odd chance you don't ccme back do you
understand what exposure you have to jail time?

MR. PHILLIPS: Yes, sir.

THE COURT: Do yoﬁ uﬁderstand we can staék these
sentences on top of each'other. Just like this, 20, that
is 30 plus 10 more, that is 60. 1Is that right, calculated
right? |

MS. HORLBECK: Yes, sir.

THE COURT: You get 60 at eighty-five percent, that
is 51 years before you are eligible for community
supérvision,«day for day by my math. You understand that
exposure?

MR. PHILLIPS: Yes, sir.

THE COURT: Are you going to come béck.next Tuesday?

MR. PHILLIPS: Yes, sir.

THE COURT: And you understand what is going to
happen if you don't?

MR. PHILLIPS: Yes, sir.

THE COURT: You won't get another proximity. Do you
understand what I mean by that?

| MR. PHILLI?S: VYes, sir.
THE COURT: You won't hqve a chance to make another

one, you will be in a wheelchair when you come out of the

17
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Department of Corrections? How cld are you?

MR. PHILLIPS: 28.

THE CCURT:

28 plus 51 is 79. You will be using a

walker by then so you won't have no dope near a proximity

charge, will you.

MR. PHILLIPS: No, sir.

THE COURT:

Okay. Now you come back next Tuesday at

2:30 I will listen to the State's recommendation, no mcre

than 15 and I will listen to your attorney's argumeht.

Are you okay with that?

MR. PHILLIPS: Yes, sir.

THE COURT:

Now, do you have any complaints against

the Eighth Circuit Solicitors Office, Greenwood City, the

narcotics unit in the héndling of this case?

MR. PHILLIPS: No, sir.

THE COURT:

voluntarily?

Are you entering this plea freely and

MR. PHILLIPS: Yes, sir.

THE COURT:

And you are entering this plea because

you did in fact commit the offense of trafficking in

crack, trafficking in crack and proximity of the Seaboard

Park and possession with intent to distribute marijuana?

MR. PHILLIPS: VYes, sir.

THE COURT:

‘asked you this.

Do you understand, I don't know if I have

You are going to lose your drivers

~
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license as the result of this plea. Do you understand
that?

MR. PHILLIPS: VYes, sir.

THE COURT: And these convictions can be used to
enhance - future convictions for drugs but particularly the
serious convictions is your biggest worry. You will ﬁave
two serious convictions as the result of this plea. Do
you understand that?

MR; PHILLIPS: Yes, sir.

THE COURT: Understanding all of those things, you
are not going to have a trial but you are going to have
these convictions imposed and an undetermined sentence
depending on when you report next week. Do you understand
that?

MR. PHILLIPS: VYes, sir.

THE COURT: Understanding all of that do you still
want to plead guilty? '

MR. PAILLIPS: Yes, sir.

- THE CCURT: Have you had enough time with your
lawyer? |

MR. PHILLIPS: Yes, sir.

THE COURT: Has she answered all of your questions?

MR, PHILLIPS: Yes, sir.

THE COURTQ Are you satisfied with her representation

of you?

19
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MR. PHILLIPS: Yes, sir.
THE CCOURT: Do you understand you are going to have

limited time upon which to file an appeal if you believe

something has been done according to our procedures wrong.

If something has been doné wrong you have got a limited
time in which to file an appeal. Do you unders;and that?

MR, PHILLIPS: Yes, sir.

THE COURT: Now, if you don't report you understand
the sentence that I am gging to give you is going to be.
more than 15 years, do you not?

MR. PHILLIPS: Yes, sir.

THE COURT: Have I explained that to you clearly?

MR. PHILLIPS: Yes, sir.

THE COURT: Any question about how heavy it could be?

MR. PHILLIPS: VNo, sir.

THE COURT: Are you going to come back?

MR. EHILLIPS: Yes, sir.

THE COURT: Here is the thing, if you don't come back
they aré finally going to find you and you will get your
sentence one day. Whatever I give you it will be put in
an envelope and kept in_the Clerk's office ungil_they-find
you. It is not going to go away, it is just, you are not
going to.get any credit for any time until you‘come in and
pick it uﬁ. Do you understand how. that works?

MR. PHILLIPS: Yes, sir.
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THE COURT: If ?ou take off and you are gone for ften
vears you are still going to do that time f am going to
givé you Tuesday. The reason I am telling you all of
this, when I hadg the time on you on Tuesday and you don't
show up you are not going to be there ‘for me to explain it
to you. I don't want you to say, I wish he had told me
that. I want you to be clear on what could happen if you
don't show up because you are not going to be here for me
to say, do you understand. That is why I am going
overboard with this. Have you got it?

MR. PHILLIPS: Yes, sir.

THE COURT: Tell me why you want out, why do you want
to come back next Tuesday. . |

MR. PHILLIP3: Basically to see my grandmother, she

is 99 and I want to see her and I want to get this behind

me.
THE COURT: Did she raise you up?
MR. PHILLIPS: Yes, sir.
THE COURT: How is she doing right now at 99?
MR. PHILLIPS: She has got Alzheimer's and she tends
to forget.

THE COURT: Does she know who you are?
MR. PHILLIPS: Yes, sir.
THE COURT: All right. I just want to make certain

you don't get out and something happen and you not come

21
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back and you catch a nheavier sentence than 15. [ want to

make sure of that. Now, you might want to think about

- this. You go say your goodbyes to your grandmother and

come in before Tuesday you might get a little credit for
that. You might get, your argument.is less than 15 might
sound a little better to me if you come in Monday rather
than Tuesday. Do you understand?

MR. PHILLIPS: Yes,‘sir.

THE COURT: Okay. Regarding indictment 10-GS-24-403,
404 and 407, I find the defendant, Zachexy Fitzgerald
Phillips made a free, knpwing and intelligent plea of
guilt to one count of trafficking crack, more than 10 but

less than 29 grams; possession of marijuana second offense

~ and possession of marijuana with intent to distribute

third offense and possession of marijuana with intent to

‘distribute within proximity of a school or park. He has

‘entered these three pleas with the advice of counsel, a

competent attorney of whom he states while under oath that

‘he is very satisfied with. Since Mr. Phillips has asked

the,Court.defer'sentencing until next Tuesday and the
Sﬁate has made a recommendation of 15 years that
recommendation would be réceived by the Court next Tuesday
at 2:30. If you are here at 2:30 and I can't get you
until 3:00 you are not going to be penalized, you are

here. Okay. So don't think because I don't get you done
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oy, if you walk in the docr at 2:00 o'clock and I don'tf
hear it-until 3:00 it i3 not going to hurt you a bit.. I
will know you are here. Okay.

MR. PHILLIPS: Yes, sir.

THE COURT: All right. Now, the Court will receive
the recommehdation from the State. If Mr. Phillips fails
to show Tuesday which is May the 17th by 2:320 p.m. then
the State will be under no duty or obligatibn to make any
recommendation and will be free to arqhe for any time
including consecutive time to be imposed. If he shows by
2:30 on the 17th I will also receive any arguments rLrom
his counsel or any mitigating witnesses to appear on
behalf of Mr. Phillips behalf and Mr. Phillips himself at
rhat time. If he fails to show at 2:30 the sentence will
be, Ms. Horlbeck, I will assume you will be here either
way, I'will seal the sentence at that time and it will be
read upon Mr. Phillips presenting himself. Are there any
questions about the term. Now, you are under the terms of
your bond when I let you out. Do yoﬁ uhderstand?

MR. PHILLIPS: Yes, sir.

fHE.COURT: ‘What kind of bond have you got?

MR. PHILLIPS: A surety bond.

THE COURT: You are under the same terms of the bond.
Any questions?

MS. WHITE: Not from the State, TYour Honor.
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THE COURT: Now, let me tell you scmething. This
happened week before last, actually tﬁree weeks ago énd
two weeks ago. A gentleman about your age over in
Newberry County, the same charge, asked for the same type
of deal, I will comé back Friday. It was Ménday and he
came back Friday but he was high. The‘lawyer said, Judgqge,
ne is high, can't do anything with him. I took him into\
custody and hhe>following Tuesday I dealt with him. Don't
do that.

MR. PHILLIPS: Yes, sir.

THE COURT: All right. I expect to see you on the
17th at 2:30 or before. If you come in before it mighf be
to your benefit., Make sure you listen to your lawyer,
take her advice. You get in trouble while you are out,
get picked up no recommendafion,' Do you understand that?

MR. PHILLIPS: Yes, sir.

THE COURT: You go out and get up with the boys and
y'all get picked up for public drunk or somethinq like
rhat no recommendation. They will just bring you over
here next Tuesday at 2:30 and I will do what -I have got to
do. Okay. You better be tending to your grandmother and
saying goodbye to your family, tend to this 30 you can get
your life going. Okay.

MR. PHILLIPS: Yes, sir.

THE CCURT: All right, I will see you next Tuesday.
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MR. PHILLIPS: Thank you, sir.

THE COURT: For the record 1 accept the plea. I
think I said that.

S. HORLBECK: Judge, I have got general sessions in
Greenville con Monday but he can turn himself in at the law
enfo;cement center?

THE COURT; Absolutely. Tf he comes in early ne gets
credit for it whether you are here or not. We will do the
sentence after that. |

MS. HORLBECK: But I plan to be here on Tuesday at
2:30 either way.

THE COURT: - Yqu come in Monday IAam going- to giye you
credit for doing what you said you were'qoing to do.

-MS. HORLBECK: Does he turn himself in early to the
law enforcement center or this court?

THE COQURT: 1If he comes iﬁto the courﬁroom T will
give him to the law enfofcement center and then we will
impose the sentence as soon as you can be here. Why don't
ydu come on cver here pecause I will have the sentencing
sheets here and we will just hold you until then. That
won't be an issue, it will ke easy to deal with. You will
get an appropriate sentence for coming in e=arly. It won't

hurt you to come in eatly, I promise. .

MAY 17, 2011

MS. WHITE: <Your Honor, this is the State of South

25
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Carolina versus Zachery.Phillips, indictment 2010-403,
404, and 407. Mr. Phillips plead last week to trafficking
10 to 28 grams second offense, posseésion with intent to
distribute marijuéna and a proximity charge. The State
had agreed to‘a recommended 15 year sentence and he was to
report today at 2:30 and as you can seé he iS‘here.

THE COURT; All right, Ms. Horlbeck, I will be glad
to hear from you. '

MS. HORLBECK: Your Honor, this is Zachery Phillips
and.of course we have appeared before you a week ago to
enter a guilty plea. Things weren't as smooth as I wanted
them to be, not on Zachery's part, he was wonderful. But
it does appear that théy had a hold on him in Saluda. So
instead of getting right out he was transported to Saluda.
We were able to get in touch with his attorney there. ‘He
took care of his charge there énd was released this past
Friday and was able to go and see his family members, kind
of touch base with them and wrap up some loose ends.
Judge, he is 28 years old. With him today is his
girlfriend, Christy Washington. He has, is it five
children and one on the &ay. Christy is expecting. He
was ablé to touch baée with his mother as well, found out
she has bone cancer and they are hoping she will be around
quite some time but they are, the doctors are kind of

being realistic about it. So he is very concerned about
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that. He was able to line up some employment for himself,
he has got employment available at Amick Farms and also at
Sterilite. Judge, I believe Saluda County is running
their sentence and I don't know that he has been sentenced
yet. Have you been sentenced, Mr. Phillips, in Saluda?

MR. PHILLIPS: No, ma'am.

MS. HORLBECK: He has nct keen sentenced yet 1in
Saluda. His attorney told me that Saluda'’s plan was to
run their sentence on a distribution case concurrent to
Greenwood's sentence, So that is the plan. I believe he
has served 81 days in the Greenwood jail. I have
explained the pctential sentence to Mr. Phillips and I
don't beliéve that the crime acg.provides a lct of relief.
Something may have changed, I know the laws change all the
time. If there has been some kind of a change and if the
Court is able to give him house arrest which I .don't think
the Court is but he asked me to ask so I am going to. I~
explained to him that I don't know if that is a
possibility at all. I have told him that is prcbably not
going to happen. But, you know, I am impressed that he
showed up today.r I was frankly worried. I think everyone
in this courtroom was frankly worried, not that Mr.
Phillips can't do it, we all knew he could do it. But the
temptation is just so great when you get out there but he

overcame that and got himself here tcday especially after
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all of tﬁe frustration and worry and upset of nct being
released lasﬁ Tuesday and going directly to Saluda. But
he has done it, he is here. I think he showed up just a
few minutes before 2:30. vSo he was a little bit early.
Judge, we are asking you to just show as much leniency as
you can in this case.

THE COQURT: Mr. Phillips, you did good} you didn't
want that 51 years, did you? V

MR. PHILLIPS: No, sir.

THE COURT: I didn't want to give it to you either.
You got 81 days accumulated?

MS. HORLBECK: Yes, sir.

THE COURT: Ts that including the extra days he did?

MS. HORLBECK: I don't think so, he probably has
about 85 in that case. He tells me he served 15 moanths on
his Saluda charge. Of course he would love Your Honor to
give him credit for that.as well. I am just putting that
on the record, putting his request on the record.

THE COURT: 15 months?

¥MS. HORLBECK: On his éaluda charge, is that correct,
Mr. Phillips?

MR: PHILLIPS: Yes, sir.

THE COURT: How did that work, how did you get 15
months on your Saluda charge?

MR. PHILLIPS: Because they picked me up on December
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the 4th of '09 and I gotAreleésed November the 2nd of 'i0.
Greenwood oriqinaliy picked me up, they picked me up 1in
Saluda County.

THE COURT: This éffense occurred after you got
released from Saluda?

MR. PHILLIPS: It was before Gréenwood had charges on
me. Greenwood was picking me up in Saluda County. By
them pickiné me up is when the other charges happened.

4S. WHITE: Your Honor,vI xnow that there was a hold
on him and I can't remember if it was, was it in SCDC at
that time?

MR. PHILLIPS: Yes, they said the probation and
everything.

MS. WHITE: I know we had a hold on him while he was
in SCDC. But the offense date here wés December 4th.

THE COURT: Of '09. When did y'all put the hold on
him?

MS. WHITE: After he made, he was already in the
detention cénter when he'was charged so it would had to'
have been after he made bond when he was charged. I think
3CDC picked him up directly from the detention center.
| MR. PRILLIPS: Yes, ma'am.

MS. WHITE: So he went to SCDC fairly quickly after
he was picked up on this.

THE CCURT: How long were you at SCDC?
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MR. PHILLIPS: I stayed down there 8 months.

THE COURT: Is there any reason he is not allowed
that 8 months?

MS. WHITE: I don't think so, I think he made kond
once he came back from SCDC so he should be entitled
credit for that 8 months.

THE COURT: That is exclusive of the 85 days?

MS. HORLBECK: Yes, sir.

MR. PHILLIPS: Then they picked me back up and I

stayed up here from February the 16th until May the 9th.

THE COURT: That is the 85 days.

MS. HORLBECK: Yes, sir.

MS. WHITE: That is what he was in on a bench
Jarrant. |

THE COURT: I am going to give him credit for 325
days credit. I have already accepted the plea so the only
thing I told you I was going to do today was read the
sentence. All right, 15 years at the Department of
Corrections on all three, I am sorry, one of them is not
but 10, is it. |

MS. WHITE: Yes, sir.

THE COdRT: 10 on that one. 15 years on the
trafficking, 15 on the possession with intent and 10 all
to run concurrently, credit on all three for 325 days. Is

that the right calculations as far as you think?
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S. HORLBECK: Yes, sir.

THE COURT: All right. So'that gives you roughly a
vear already on a head start cn that. All right?
Anything else?

MS. HORLBECK: Mo, Ycur Honor.

THE 'COURT: All right. Good luck.

MR. PHILLIPS: So I got 15 years?

THE COURT; Yes.

*** END OF REQUESTED TRANSCRIPT OF RECORD, ***
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FORM 5
STATE OF SOUTH CAROLINA )
. ) IN THE COURT OF COMMON PLEAS
County of CJMM} )
) ) q {
\ T P]T- ) 1 1 CP 24 b} px
Full name and prison number (if any) of Applicant )
)
V. )
) APPLICATION FOR § e
) o O
State of South Carolina ) POST-CONVICTION RELIEF &3 mes 2
) 5 £5°
) SE
) 5 Lo
B oo =
OO
E‘é’ S
i

INSTRUCTIONS - READ CAREFULLY

In order for this application to receive consideration by the Court, it shall be in writing (legibly
handwritten or typewritten), signed by the applicant and verified (notarized), and it shall set forth in
concise form the answers to each applicable question. If necessary, applicant may furnish his answer to a
particular question on the reverse side of the page or on an additional page. Applicant shall make clear to

which question any such continued answer refers.

Since every application must be sworn under oath, ainy false statement of a material fact therein
may serve as the basis of prosecution and conviction for perjury. Applicants should, therefore, exercise
care to assure that all answers are true and correct.

If the application is taken in forma pauperis, it shall include an affidavit (attached at the back of
the form) setting forth information which establishes that applicant will be unable to pay the fees and

costs of the proceedings. When the application is completed, the original shall be mailed to the Clerk of
Court for the County in which the applicant was convicted. . :

=G b\ \ \ o)

1. Place of deten jon e

Name and location of Court which imposed sentence

C—.\g,k_ﬁggm, (:&; %,
coued of Ceederal sessans

3. Name(s) of co-defendant(s) (if any)

[$S]

4, The indictment number or numbsers (if known) upon which and the offenses for which
sentence was imposed:
@  oid2d-odd
(k) Y ad-04yot
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(©)
The date upon which sentence was imposed and the terms of the sentence:
(@) m" (M NN

©) Jg\_&@m eacl

(c)

Check whether a finding of guilty was made:
(a)  after aplea of guilty Jeg
(b) after a plea of not guilty

(c) aftera plea of nolo contendere
Did you appeal from the judgment of conviction or the imposition of sentence?
yed :

If you answered “yes” to (7), list:

(a)  the name of each Court to which you appealed:

i

iii.
(b)  the result in each such Court to which you appealed:

i oot reoouSider. Gaarded ol 13-

ii.

iii.

(c) the date of each such result:

i AW B zoll
J

ii.

iii.

(d)  if known, citations of any written opinion or orders entered pursuant to such
results:
i. LS
A

ii.

iii.

If you answered “no” to (7), state your reasons for not so appealing:

(a) U\‘k

®
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10.

11,

12.

13.

(c)

State concisely the grounds on which you base your allegation that you are being held in

custody unlawfully: -

@ Tnefrechuc asSislenals oF epwlecl

(b)

(c)

State concisely and in the same order the facts which support each of the grounds set out

in (10): ‘ - -

(a) AR ) Wi OB then vt Wod oSS & ke cols

(b)
©

Prior to this application have you filed with respect to this conviction: ]

(a)  any petition in a State Court under South Carolina Law? % WY N

(b)  any petition in State or Federal Courts for habeas corpus or post-conVictions
relief?

(c)  any petition in the United States Supreme Court for certiorari other than petitions,

if any, already specified in(8)? s,

(d)  any other petitions, motions or applications in this or any other Court?

If you answered “yes” to any part of (12), list with respect to each petition, motion or
application:

(a) the specific naturé thereof:

oo S zeeodrder

ii. '

iii.

iv.

(b)  the name and location of the Court in which each was filed:
i. Al A Gy SU\e B

iii.

iv.
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(©)

iii.

iv.

(d)
.

ii.

iii.

iv.

(e)

ii.

iii,

iv.

35

the disposition thereof:

m"’n&u\ gggmﬁg\& LS Glayw :\"gc\

the date of each such disposition:

Jukl 13,2010
J

if known, citations of any written opinions or orders entered pursuant to each such
disposition:
Vo

Has any ground set forth in (10) been previously presented to this or any other Court,

State or Federal, in any petition, motion or application which you have filed?

MO

If you answered “yes” to (14) identify:

(a)
i.

(b)
.

ii.

iii.

which grounds have been presented:

u!k

the proceedings in which each ground was raised:

u%k

Revised 3/2003
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16.

17.

18.

If any ground set forth in (10) has not previously been presented to any Court, State or

Federal, set forth the ground and state concisely the reasons why such ground has not

previously been presented:

(a)

(b)-

(©

MO

Were you represented by an attorney at any time during the course of:

(a)
(b)
(©)
(d)

()

your arraignment and-plea? 4&8

your trial, if any? N I [

your sentencing? s

your appeal, if any, from the judgment of conviction or the imposition of

sentence? WO

preparation, presentation or consideration of any petitions, motions or

applications with respect to this conviction, which you filed? €S

If you answered “yes” to one or more parts of (17), list:

(a)

i.

iii.

(b)

L

ii.

the name and address of each attorney who represented you:

COTBBAE m. Hoplheok o e cwmle. B

Wl wihiser secet, sasth cogditila, 2900l

the proceedings at which each such attorney represented you:

G se \ \ 8

Revised 3/2003
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19.  State clearly the relief you seck in filing this application:
'—!' m &CB’}L\C} Q EEG \.Fﬁgb &\g gg SE&!

Are you now under sentence [rom any other court that you have not challenged?

20.
NO

Revised 3/2003

STATE OF SOUTH CAROLINA )
) VERIFICATION
)

County of (‘zﬂfﬂ\m\
, being duly swom

Y eustaes
upon my oath, depose and say that I have subscribed to the foregoing application; that I know the

I, Z M,L\Ql\\

contents thereof; that it includes every ground known to me for vacating, setting aside or
correcting the conviction and sentence attacked in this application; and that the matters and

allegations therein set forth are true.

SWORN to and subscribed before me this A" oS
day of __Decemhs ,_doil . v S8

- > ‘ s ‘8 (: N

(LS. W gz,

Notary Public ::g (9 .:,["'

My Commission Expires: 37 3 ILQ 014
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APPLICATION TO PROCEED WITHOUT PAYMENT
OF COSTS AND AFFIDAVIT
IN SUPPORT THEREOF

[ ZaC t\ga.\l Y oy , hereby apply for leave to
proceed in this action without prepayment of fees or costs or security therefor. In support of my

application I declare under penalty of perjury that the following facts are true:

(1)  Iam the applicant in this action and I believe I am entitled to redress.
Because of my poverty I am unable to pay the costs of said proceeding or give

2

security thereof.

SWORN or affirmed to and subscribed before me this
Decenhse o/l

Mday of
Notary Public . .
| / / B ==
My Commission Expires: 37 3 A0/ L/ g, 2 <
i / g, m Gc_ | il
O E Oz
g =
«wF o -
L]
b~ v b
o &
[ T2 -~
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IN THE COURT OF COMMON PLEAS
EIGHTH JUDICIAL CIRCUIT

STATE OF SOUTH CAROLINA
COUNTY OF GREENWOOD

Zachary Phillips, #269602, 2011-CP-24-1428

Applicant,
V. RETURN
State of South Carolina,

Respondent.

The Respondent, making its Return to the application for post conviction relief (PCR)

filed on December 16. 2011', would respectfully show this Court:
L.

The Applicant is presently confined in the South Carolina Department of Corrections
pursuant to orders of commitment of the Greenwood County Clerk of Court. The Applicant was
indicted at the March 2010 term of the Greenwood County Grand Jury for Trafficking in
Cocaine Base (2010-GS-24-0403) and Possession of Marijuana with Intent to Distribute (PWID)
(2010-GS-24-0407). The Applicant was represented by Caroline Horlbeck, Esquire. On May 9,
2011. the Applicant pled guilty to Trafficking Crack Cocaine, 2" offense and PWID Marijuana,
3" offense. On May 17, 2011, the Honorable Eugene C. Griffith sentenced the Applicant to
confinement for fifteen (15) years for each charge to run concurrently. The Applicant filed a

Motion to Reconsider his sentence, which was granted. On July 13, 2011, Judge Griffith re-

' This application was not received by the Respondent until July 20, 2012

Page 1 of 4
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sentenced the Applicant to twelve (12) years for each charge to run concurrently. The Applicant |
did not appeal his conviction and sentence.

Attached herewith and incorporated herein are the records of the Greenwood County
Clerk of Court regarding the subject conviction(s), the Applicant's records from the South
Carolina Department of Corrections and the guilty plea transcript. The Respondent reserves the
right to amend this Return upon receipt of any relevant materials.

L

In his current Application, the Applicant alleges that he is being held in custody

unlawfully for the following reasons:
1. “Ineffective Assistance of Counsel”

a. “My counsel fail(sic) to let me know they never
had possess(sic) of the car. The car was never
impound(sic) into police evidence room.”

b. “My counsel fail(sic) to let the court know the

- officer in my case had to resign.”

Any claims not specifically enumerated in the PCR application or amendments will be
opposed by the State at an evidentiary hearing, and the State will seek sumfnary dismissal of
vague or general claims at an evidentiary hearing. S.C. Code §17-27-50. All amendmgnts should
be made well in advance of an evidentiary hearing by counsel of record. Rule 11, SCRCP.

IL
‘For purposes of this Return, Respondent interprets Applicant’s allegations to be
allegations of ineffective assistance of counsel. In a post-conviction relief action, the :Applicant
bears the burden of proving the allegations in their application. Butler v. State, 286 S.C. 441,

334 S.E.2d 813 (1985). Where the application alleges ineffective assistance of counsel as a

Page 2 of 4



ground for relief. the Applicant must prove that "counsel's conduct so undermined the proper
functioning of the adversarial process that the trial cannot be relied upon as having produced a
just result.” Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052. 2064. 80 L.Ed.2d 674. 692

(1984); Butler, 334 S.E.2d 813.

The proper measure of performance is whether the attorney provided representation
within the range of competence required in criminal cases. The courts presume that counsel
rendered adequate assistance and made all significant decisions in the exercise of reasonable
professional judgment. Strickland, 466 U.S. 668. The Applicant must overcome this
* presumption in order to receive relief. Cherry v. State, 300 S.C. 115, 386 S.E.2d 624 (1989).

| The reviewing court applies a two-pronged test in evaluating allegations of ineffective
assistance of plea counsel. First, the Applicant must prove that counsel's performance was
deficient. Under this prong, the court measures an attorney's performance by its “reasonableness
under professional norms." Cherry, 300 S.C. at 117, 386 S.E.2d at 625, citing Strickland.
Second, counsel's deficient performance must have prejudiced the Applicant such that "there is a
reasonable probability tﬁat, but for counsel's unprofessional errors, the result of the proceeding
would have been different." Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625. With respect to
guilty plea counsel. the Applicant must show that there is a reasonable probability that, but for
counsel's alleged errors, he would not have pled guilty and would have insisted on going to trial.

Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203 (1985).
The Respondent submits that the Applicant cannot satisfy either requirement of the

Strickland test. However, the allegation of ineffective assistance of counsel probably raises

Page 3 of 4
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questions of fact that the record does not conclusively refute. ~Accordingly, the Respondent
requests an evidentiary hearing to fully resolve this issue. See Sharper v. State, 279 S.C. 264.
305 S.E.2d 247 (1983).
Iv.
Each and every allegaiion contained within the application not hereinbefore either
expressly admitted, qualified or explained is hereby denied.
V.
WHEREFORE, having made its Return, the State requests that an evidentiary hearing be
held on Applicant’s allegations. |
Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. McINTOSH
Chief Deputy Attorney General

SALLEY W. ELLIOTT
Senior Assistant Deputy Attorney General

J. RUTLEDGE JOHNSON
Assistant Attorney General

Office of the Attorney General
Q | P.0. Box 11549
N ’07L 26 0. Columbia, SC 29211

Page 4 of 4
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STATE OF SOUTH CAROLINA
IN THE COURT OF COMMON PLEAS

COUNTY OF GREENWOOD
2011-CP-24-1428

ZACHARY PHILLIPS, 269602

Applicant,
Vs AFFIDAVIT OF SERVICE BY MAIL
STATE OF SOUTH CAROLINA,
Respondent.
)
1. | am an employee of the Respondent in the above-captioﬁed action.
2. Regular communication by mail exists throughout the State of South Carolina and

that this is a proper circumstance of service by mail.
3. | have this day served a copy of the Return in the above-captioned matter on the
following person(s) by depositing same in the United States mail, postage prepaid:

Tommy L. Stanford, Esquire
Post Office Box 3321
Greenwood, South Carolina 29648

DATED this 26™ day of September 2012.

/

ssistant
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STATE OF SOUTH CAROLINA )
) COURT OF COMMON PLEAS
COUNTY OF LAURENS )
Zachery Phillips, )
)
Plaintiff, ) ORIGINAL
)
v. ) Case No.
. ) 2011-CP-24-1428,
State of South Carolina )
)
Defendant. )
TRANSCRIPT OF HEARING

The within Hearing in the above-captioned matter was held on November 28, 2012, .

before The Honorable R. Lawton Mclntosh in the Laurens County Courthouse,
100 Hillcrest Square, Laurens, South Carolina; attended by counsel as follows:

APPEARANCES:

Tommy Lee Stanford, Esq.,
Appearing for The Applicant.

J. Rutledge Johnson, Esq.,
Appearing for The State.

Vivian H. Cross
Circuit Court Reporter — 10th Judicial Circuit
P O Box 704
Belton, South Carolina 29627
veross@sceourts.org
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Zachery Phillips versus State of South Carolina
Case No. 2011-CP-24-1428
PCR Hearing of November 28, 2012
Before The Honorable R. Lawton McIntosh

I-N-D-E-X

November 28, 2012
ZACHERY PHILLIPS
versus
THE STATE OF SOUTH CAROLINA
(PCR HEARING)
(2011-CP-24-1428)

PAGE

COLLOQUY 3
APPLICANT MOTION FOR CONTINUANCE 4
ZACHERY PHILLIPS:

DIRECT EXAMINATION BY MR. STANFORD 10

CROSS-EXAMINATION BY MR. JOHNSON 20
CAROLINE HORLBECK:

DIRECT EXAMINATION BY MR. JOHNSON 24

CROSS-EXAMINATION BY MR. STANFORD 30
RULING 37
REPORTER'S CERTIFICATE: 39

E-X-H-I-B-I-T-S

IDENTIFICATION ENTERED

***k****NO EXHIBITS OFFERED****x#*
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Zachery Phillips versus State of South Carolina
Case No. 2011-CP-24-1428
PCR Hearing of November 28, 2012
Before The Honorable R. Lawton Mclntosh

PROCEEDINGS
(10:32 A.M.)

MR. JOHNSON: May it please The Court, Your Honor?

THE COURT: Yes, sir.

MR. JOHNSON: This is the case of Zachery Phillips
versus The State of South Carolina, case number 2011-CP-
24-1428. Mr. Phillips was indicted at the March 2010
term of the Greenwood éounty Grand Jury, trafficking in

cocaine base and possession of marijuana with intent to

distribute. He plead guilty on May 9" 2011, uh, to
trafficking co- -- uh, crack cocaine second offense and
PWID marijuana 4third offense. It was Dbefore The
Honorable Eugene C. Griffith. Uh, he was sentenced on
May 17 2011. He was -- by -- pursuant to a

recommendation by The State, he was, 'uh,. concurrently
sentenced to fifteen years for each charge. Uh, he was
represented by Ms. Caroline Horlbeck; she filed a Motion
to Reconsider the sentence, which Judge Griffith granted
on July 13" 2011 and resentenced him to twelve years
eaéh, .concurrent. Uh, there’s no direct appeal filed;
there is a timely PCR application filed December 16"
2011. It ‘wasn’t received by our office until July 16%F
2012. Uh, the return was filed September 26" 2012 and
he’s represented here today by Mr. Tommy Stanford.

THE COURT: Mr. Stanford?
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Zachery Phillips versus State of South Carolina 4
Case No. 2011-CP-24-1428
PCR Hearing of November 28, 2012
Before The Honorable R. Lawton McIntosh

MR. STANFORD: Uh, thank you, Your Honor; may it
please The Court. Your Honor, I have a motion I’d like
to make before The Court to ask for a continuance.

THE COURT: For a continuance?

MR. STANFORD: Yes, sir.

THE COURT: Why wasn’t that motion made before
today?

MR. STANFORD: Uh, Your Honor, because when I met
with, um, my client on this past Wednesday, I talked to
Mr. Johnson and I -- I advised him that I had a meeting
with my client. I had received a letter around November
16"/17*™". Well, the letter was dated the 16 or 17*". so
I spoke to Mr. Johnson and I said to him that there was a
issue as relates to another transcript from a
reconsideration hearing that I did not have in my
possession, and my client said that there was some things
at that second hearing that directly impact this
particular hearing. So, when I - spoke with Mr. Johnson
last week, on Monday, I advised him of that and I told
him that I was going to meet with Mr. Phillips and after
talking with him I would get back with him and see
whether or not that second hearing actually impact (sic)
the hearing for today.

So, on Wednesday, when I went down to The Department

of Correction (sic) and met with him, upon my return I
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immediately called counsel and I advised him, based on
what my client was telling me, from the second hearing --
the reconsideration hearing -- there is a question as it
relates to the amount of time that he’s serving, and he
tells me that in that hearing, where Judge Griffin (sic)
at reconsideration and reduced the hearing -- reduced the
time from fifteen years down to twelve years -- that
there were discussions as relates to the initial
sentence. Uh, so I think that if what he says is
correct, if that information is actually in that
transcript,‘then that would directly impact the hearing
today.

THE COURT: Well, give me more specific information
so I can consider it please, sir.

MR. STANFORD: Yes, sir, Your Honor, uh, it’s my
understanding that when my client plead there was a
negotiated sentence of fifteen years.

THE COURT: The note -- I thought it -- I was --

when I was going through my notes, I thought it came to

him on a -- on a recommendation. Is it negotiated or
recom- -- recommended? .
MR. JOBNSON: I believe it was recommended, Your

Honor; let me pull the transcript.
MR. STANFORD: (After pause) Recommended, Your

Honor.




10
11
12
13
14
15
16
17
18

19

20

21
22
23
24
25

49

Zachery Phillips versus State of South Carolina 6
Case No. 2011-CP-24-1428
PCR Hearing of November 28, 2012
Before The Honorable R. Lawton Mcintosh

THE COURT: Okay.

MR. STANFORD: Recommended; I apologize.

THE COURT: That’s okay. So—-—-

MR. STANFORD: And -~ and, Your Honor, uh, based on
the recommended sentence of fifteen vyears, uh, Judge
Griffin (sic) stated in the initial plea that his lawyer
would be able to argue for something less than fifteen.
And my client was under the impression, even though there
was a recommended sentence of fifteen years, that she
still would argue for a sentence from five to ten years.

And so, it is my understanding that he plead with a
recommended sentence of fifteen years, but specifically,
I understand from his lawyer, thét she still could ask
the Judge for something:less than fifteen years.

And then Judge Griffin (sic) -- in the transcript
Judge Griffin (sic) actually talks about the fact that
she would ask for something -- that she could argue for
something less than fifteen years.

So, when we .did the Motion -- when the Motion to
Reconsider was done, he reduced the sentence frbm fifteen
down to twelve. But, it was still his understanding that
it was gonna be that she would argue five to ten and that
he would actually get five to ten.

So, apparently there is something in that second

hearing that addresses that -- that supports his argument
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that that's why he plead initially. )

And then secondly, Your Honor, we have a witness
that we want to call. Uh, I think it’s his mother-in-
law. I found out yesterday that she had an aneurism;
that she’s in the hospital or just out of the hospital,

that she can’t come testify. And, her daughter that

wants to come testify. And those two people are
important. I just found out yesterday, when I went to
see him, I -- I talked to him about it. And when I was

able to track them down, I found out from, uh, his wife
as well as her mother that she was present when the
discussion was going on about the five-to-ten-year
sentence, even though it was a regommended fifteen. And
they’re not available; she’s wor- -- she’s working and
can’t get off and the mother just had an aneurism and, of

course, can’t come testify today.

THEE COURT: Well, Mr. Stanford, I'm -- quite
frankly, I'm not very inclined to continue the case. I
don’t know what -- what —-- especially from the basis of

these witnesses, irregardless of, you know, what they
felt they heard from his attorney.

MR. STANFORD: Yes, sir.

THE COURT: I mean, you understand as well as
anybody recommended is simply that.

MR. STANFORD: Yes, sir.
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THE COURT: Now, in the transcript, I’m gonna ask
The State, did, uh, The Court inform the Defendant that
regardless of the recommendation The Court is free to do
what -- sentence him to whatever The Court wanted to do
as far as it -- as far as allowed by the statute?

MR. JOHNSON: Repeat that question, Your Honor?

THE COURT: I'm sorry, that was very poorly worded.
Um, typically in a plea -- plea colloquy, when you --
when you say you’re looking at ‘x’ number of years, this
comes to The Court on a -- a recommended sentence, do you
understand I don’t have to accept that and I can sentence
you to the full amount provided by law? Um, does that
appear in the transcript are you -- are you aware of?

MR. JOHNSON: I do believe, Your Honor; if you give
me one second?

MR. STANFORD: That -- that -- Your Honor---

MR. JOHNSON: Page sixteen, Your Honor.

THE COURT: Page sixteen?

MR. JOHNSON: The Court asked, have . you been

‘promised anything other than dismissal of a related

charge, possession with intent to distribute marijuana
third and crack being -- crack cocaine ten to eight --
twenty-eight grams in proximity'to Seaboard Park. Have
you been promised anything other than The State is making

a recommendation of fifteen years at eighty-five percent,
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understanding your attorney can argue for less? Have you
been promised anything else?

Whereupon, Mr. Phillips answered, no, sir.

THE COURT: Okay, sir. 'All right, Mr. Stanford,
I'1l be glad to hear you real quick.

MR. STANFORD: Yes, sir, Your Honor; and as it
relates to that, again it was his understanding, because
if you go to -- if you go to the last page of the
transcript, pége thirty-one, uh, it was his understanding

that even after he got the fifteen years he appeared to

‘|be somewhere in shock because he questioned the Judge.

He asked the Judge, uh, on page thirty-one in Court, all

right, so that gives you roughly a year or bit on a -- on
a head start of -- and then his lawyer speaks briefly and
then my client says, so I got fifteen years -- question

mark. And he says, yes.

So all along, even though it was recommended
fifteen, in his mind he was thinking five to ten and that
his lawyer would at 1least argue for five to ten and
there’s nothing in the transcript to show where she even
said anything as related to five to ten years.

THE COURT: ‘All right, sir. I'm gonna deny your
motion for a continuance on -- on, uh -- on both grounds,
and I'm gonna proceed with the hearing. You ready with

your testimony, Mr. Stanford?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

53

Zachery Phillips versus State of South Carolina 10
- Case No.2011-CP-24-1428
PCR Hearing of November 28, 2012
Before The Honorable R. Lawton Mcintosh

MR. STANFORD: Yes, sir, Your Honor.

THE COURT: All right; would you call your witness,
please, sir?

MR. STANFORD: Yes, sir; I would call Mr. Phillips.

(WITNESS FORWARD.)

THE COURT: Would you place your left hand on the
Bible and raise your right hand, please sir?

(WHEREUPON, 2ACHERY PHILLIPS WAS DULY SWORN AND
TESTIFIED AS FOLLOWS:)

THE COURT: Thank you very much. All right,
Mr. Phillips, I'm gonna ask you to speak into the
microphone so we can hear you; okay, sir?

MR. STANFORD: Thank you; may it please The Court?

THE COURT: Yes, sir.

ZACHERY PHILLIPS, DIRECT EXAMINATION BY MR. STANFORD:

Q. Uh, Mr. Phillips, state vyour full name for the
record, please sir.

A Zachery Phillips.

Q And you are currently housed at the -- with the, uh,

Department of Corrections; is that right?

A Yes, sir.
Q And where are you housed at?
A Trenton, South Carolina; Trenton Institution.

0 All right. And you are currently serving time for

what crime, sir?
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A Trafficking crack cocaine and PWID ‘marijuana the
third offense.

Q All right; and did you have a trial or did you plea?

A I plead, sir.

Q You plead? And what was the sentence of The Court,
sir?
A It was recommended by the Solicitor for fifteen
years but the Judge stated that my lawyer couldla argue
for aﬁything less than fifteen.
Q All right. And The.Court initially gave you fifteen
years; is that correct?
A Yes, sir.
Q And I believe yoﬁ had a reconsideration hearing?

THE COURT: Just one second; ma’am?

~COURT REPORTER: He’s close -- so <close he’s
echoing.

THE COURT: All right. Do you mind? Thank you,
sir. I’'m sorry.

MR. STANFORD: Yes, sir.

Q And you had a reconsideration hearing, is that
right?
A Yes, sir.

Q And was your sentence changed?
A Yes, sir.
0

And what was, uh, the resentence?
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A Uh, they reset -- they reduced it to, uh, twelve
years.
0 To twelve years? Okay. Now, I believe now -- you

had other pending charges with another county other than

Greenwood; 1s that correct?

Yes, sir; those charges were taken care of.
And those charges were in where -- what county?
Saluda.

And how were they taken care of, sir?

I o R G

Uh, they ran concurrent with the one in Greenwood,
uh, sentencing.

Q All right. Now, I believe you filed, back in
December of last year, for ineffective assistant (sic) of

counsel, is that correct?

A Yes, sir.
Q Now your first lawyer was who?
A The very first one I had was Ms. Jane'Merrill, and

me and her never got along so I asked the Judge to
relieve her from my case. And then I had had Ms.
Caroline Horlbeck.

Q All right. Now, was she appointed or retained?

A ’ Well it was more in the retained but it was kind-a
like it was at the last minute because they was telling
me that I had to go ahead with the trial which it ain’t

give us enough amount of time to do what we would-a had
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to do to retain.
Q You paid her to represent you, is that right?
A I wanted to pay her, it-a ‘-- but she told me The
Court had appointed her, there wasn’t no need‘to be.
Q Okay. All right, and you are saying this morning
that your lawyer was ineffective; is that right?
A Yes, sir.
Q Now, I believe that the first thing that you said
she was ineffective on is the amount of time you got; is
that right?
A Yes, sir.
0 Explain to The Court your understanding of the
fifteen-year recommended sentence.
A Okay. Well, when I -- when we talked about it, like
the Judge stated in my transcript, bthat she could-a
argued for anything less, where upon going for a Judge
she never argued for nothing, she just sit there and let
the Judge give me fifteen. And then, 'when I went back
for my Motion of Reconéideration,-in that trahscript you
can see where she argued with the Judge and asked for
seven years whereas the -- the sit -- I mean, the
Solicitor, Ms. White, she said it wasn’t no ATU, so the
Judge denied seven years and took three years off.

THE COURT: Sir, let me ask you, you’re saying in

the Motion for Reconsideration that your attorney did
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argue for seven years?
A She argued for the seven years then.

THE COURT: Okay, sir.
Q So she did argue for the seven years at the second
hearing?
A At the second hearing, but Mr. White stated that
there was no ATU in Department of Corrections, which was
a lie because it is ATU still here.
0] So did your lawyer challenge whether or not, um, the
ATU program was still in effect?
A No, sir; she just went on what the Solicitor said.
Q Do you think that was ineffective because she did
not challenge the fact that ATU was not, um -- had not
been, uh, debac- -- demolished?
A Yes, sir; I think =-- I think it’s very ineffective.
Because, if you represent someone you supposed to
represent them to your best ability.
Q Okay. Now, prior to going to Court with the Judge
to do the plea, you had a discussion with her about the
fifteen?
A Uh-huh.

Q And who was present?

A Me and my fiancé and them -- my family members.
Q Was -- was -- was your fiancé mother (sic) present
also?
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Yes, sir.

So they actually heard the conversation?
Yes, sir.

Between you and your lawyer?

Yes, sir.

O I oI I

And the initial discussion, was it seven years or
five to ten years?

A Well, on the piece of paper there -- well, I -- I —--
I have not got the paper, but it was recommended on that

paper ten years——-—

Q Yes, sir.
A -——and when we came back, Ms. White said she was
gonna recommend fifteen years. So, they went with the

recommendation and when Mr. Griffith asked her, well was
it a negotiated plea or recommenda- -- recommended by The
State; I -- if I’m remembering correctly, I think she
tell the Judge, in my motion to re- -- on reconsideration
hearing that it was a negotiated fifteen. But, when he
read the paper he seen it been recommended.

Q Uh-huh.

A And that's why he granted my Motion of
Reconsideration. |

Q So in the -- in the motion to the reconsideration,
you’'re saying that there’s discussion as relates to a

recommendation versus a negotiation?
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A Yes, sir.

Q Now, were you surprised when The Court actually
sentenced you to fifteen years when you plead?

A Yes, sir. 1If they stated -- I -- that’s why I asked
you did -- do I have fifteen.

Q And that's on page thirty-one of the transcript?

A Yes, sir.

Q Now, did you talk to your lawyer about going to
trial?

A Yes, sir; she advised me it’d be best if I go ahead
and plea. -And I'm thinking, well, that could be the best
possible way if I plea, but upon me getting to Department
of Correction, doing my own research and reading and
understanding the law a lot better, that she never did
once question the detective in the case, she never did
see that they had a physical evidence. The only thing

she went by is what the picture that they had in my

motion. And my fingerprints, none of that was never
found on the cér. The car had been tampered with; the
car had been searched twice on the scene. She never

questioned none of their motives behind none of it.
‘MR. JOHNSON: Your Honor, I’d move to strike that; -
that’s not in the allegations.
THE COURT: 1’11 sustain that objection.

Q But as it relates to the ineffective assistant of
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counsel, you talked to her about, um, strategy and

evidence if you go to trial?

A Yes, sir.
Q And did that affect -- your -- your discussions with
her as it relates to Court strategy and evidence -- based

on your conversations with her, did that affect whether

or not you were going to plea also?

A Yes, sir; because I believe-—-
MR. JOHNSON : Your Honor, he’s not alleging
effect -- I mean, uh, involuntary guilty plea. I would

move to strike that; that's not in the allegations
either.

MR. STANFORD: Your Honor---

THE COURT: I -- I’1ll allow it; go ahead and answer.

MR. JOHNSON: Thank yéu, Yoqr Honor.

THE COURT: Yes, sir.
A Yes, sir; it -- it had a big impact, because I think
if she would-a did a full investigation and went through
and we would-a just went through with everything else, I
really think T couldfa walked away from the case or had
more —-- lesser time.
Q And as it relates to you going before the Judge and
pleaing, in your discussions with your lawyer about the
evidence did you-all talk about é motion to suppress any

evidence that she had -- that The State had on you?
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A No, sir; she never -- I -- I never knew about none
of this until I went and did my own research. When I‘got
locked up, I did my own research and then that's when I
found out about the motion to suppress. She never did
once bring that up to me. And then, she Jjust kept
telling me it’1l1 be best to plea and gone with the case
behind because I been dealing with the case since
December the 4™ of 2009.

0 Now, Mr. Phillips, in the transcript, The Court
asked you were you pleaing freely and #oluntarily; is
that right?

A Yes, sir. That’s —-- those were the things she told
me to go ahead and say and everything would come out all
right.

0 Well The Court asked you had you discussed
everything with your lawyer and were you satisfied with
your lawyer; is that right?

A Yes, sir; at that time I thought it was the right
decision. Yes, sir, I did state it.

Q So you stated to The Court that you were, uh,
satisfied with your lawyer and she had discussed
everything with you?

A Yes, sir.

Q And did the impact of your conversation about the

five to ten years, uh, had (sic) any impact on your
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thinking when you were standing before the Judge?

A Yes, sir; because five/ten years, I mean that's a
lot of time which you can do that. But when -- whereas
you'’re talking fifteen years, your grandmamma ninety-nine
and your mother sick at home and you =-- you never Kknow
whether they’re gonna make it, so yeah, that's why I was
ready to get it over with. And even the Solicitor stated
to Ms. Horlbeck that I’'d been dealing with this case for
a very long time.

Q But you knew you had a recommended sentence of
fifteen years standing before the Judge; is that right?

A Yes, sir.

0] Uh, but nevertheless you still pleaded, is that
correct?

A Yes, sif; because he states 1in there that my
attorney would have a chance to argue anything less than
fifteen. And if you read the whole,ruh, transcript, she
never argued the fifteen or nothing.

Q So there’s nothing in the first transcript where she
asked for anything less than fifteen years?

A No, sir; there’s nothing in there.

0 It was only at the reconsideration hearing that a
discussion came up about less than fifteen yearé; is that
right?.

A Yes, sir; that's when she argued for the seven.

[}
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Q And then there’s some questions at that hearing

negotiated plea versus recommended plea?

A Yes, sir.
Q And you think that your lawyer was ineffective?
A Yes, sir.

MR. STANFORD: That's all I have, Judge.
THE COURT: Any cross-examination? |
MR. JOHNSON: Just briefly, Your Honor.

ZACHERY PHILLIPS, CROSS-EXAMINATION BY MR. JOHNSON :

Q Mr. Phillips, are you aware that this -- this, uh,
trafficking crack cocaine was plead down from a third

offense to a second offense?

A No, sir, I wasn’t aware of it.
Q That was in your plea transcript, wasn’t it?
A No, sir.
MR. JOHNSON: Your Honor, on page seven, line

twenty-two, it’s actﬁally a third that's plead down to a
second degree. If you’d take notice of that?

Q Um, do you realize that you face a minimum of
twenty-five years just on the trafficking crack cocaine
case if he were to grant this PCR?

A Yes, sir.

Q And you would also face five to twenty on the PWID
marijuana?

A Yes, sir.
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Q So it’'s ‘twenty-five to thirty years -- you’re
looking fifty years if you are successful here today---

A Yes, sir.

0 -——if they’d run that consecutively?
A Yes, sir.

Q Are you aware of that? And a .proximity, so that

would be -- actually, it would be sixty years.

A Yes, sir.

Q Okay; and you’re still wanting to go forward?
A Yes, sir.

Q Okay. At the, uh, hearing, the Judge went over your
constitutional rights; right to a Jjury trial, right to
confront, bring witnesses on vyour behalf, right to
confront witnesses that The State has against you?

Yes, sir. |

And you waived those rights, didn’t you?

Yes, sir.

Okay. And you did that freely and voluntarily?

Yes, sir; based on what.she told me.

But it’s your decision, isn’t it?

Yeah, it’s my decision.

And you agreediwith the facts in the case?

Yes.

And nobody made to plea, did they?

No anybody made me plea, sir; it was the point in
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talking to my lawyer I thought that would be in my best

interest.

0 So it was your decision based on your best interest;
correct?

A Yeah, from what she was telling me.

0 And you told The Court that, um, Ms. Horlbeck had

gone over all discovery and explained your rights to

you---
A Yes, sir.
Q --—-is that right? And you understand that if you

get one more serious offense you can face life without

parole?
A Yes, sir.
0 And no other promises other than the fifteen vyears,

eighty-five percent; isn’t that correct?

A Yes, sir; besides the Judge telling me that my
argue —-- my lawyer can argue less than fifteen.

Q But that's what you told the Judge; there were no
other promises than that; correct?

A Yes, sir.

Q And, Ms. Horlbeck actually argued -- argued for you
to be abie to be released. that day and go ‘see your
grandmother, isn’t that correct?

A Yes, sir.

Q In fact it happened, right? And you turned yourself




66

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Zachery Phillips versus State of South Carolina 23
Case No. 2011-CP-24-1428 .
PCR Hearing of November 28, 2012
Before The Honorable R. Lawton McIntosh

back in?

A Yes, sir.

Q Okay. And you’'re, in fact, guilty of these charges;
isn’t that right?

Is (sic) I'm guilty of these charges?
That's what you told The Court, didn’t you?
Yeah, that's what I told The Court, yes.
And you were under oath at that time?

Yes, sir. .
Ate you séying that you lied to The Coﬁrt then?
Weil, you—-—-

Are you guilty of the charges?

- oI ol I oI TR © I

Sir, it’s not whether you’re —-- I’m guilty. of the
charges, it’s the burden of proof -- proof of what The
State can provide or prove.

Q And you waived that burden, didn’t you, when you
plead guilty?

A ‘Yes, sir, I waived those burden due to the fact that
she telling me that would be best for me.

Q But you told The Court, under oath, that you were,
in fact, guilty of these,charges; isn’t that correct?

A That's right; yes, sir.

Q And that you had enough time with your lawyer and
she’d answered all the questions you wanted--- -

A Yeah.
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0 --—-isn’t that what you told The Court?
A Yes, sir.
o) And that you were satisfied with these -- with --

with Ms. Horlbeck’s services; isn’t that right?
A Yes, sir.

MR. JOHNSON: No further questions, Your Honor.

THE COURT: Any re- =-- redirect?

MR. STANFORD: Uh, no, Your Honor.

THE COURT: All right; thank you, sir, you may step
down.

(WITNESS STEPPED DOWN.)

MR. STANFORD: That’s all we have, Your Honor.

THE COURT: Is that the Plaintiff’s case?

MR. STANFORD: Yes, sir.

THE COURT: All right.

MR. JOHNSON: We’d call Ms. Horlbeck to the stand,
Your Honor.

THE COURT: Come around.

(WITNESS FORWARD. )

THE COURT: Place you hand on the Bible and raise
your right hand.

(WHEREUPON, CAROLINE HORLBECK WAS DULY SWORN AND
TESTIFIED AS FOLLOWS:)

THE COURT: Thank you, ma’am.

CAROLINE HORLBECK, DIRECT EXAMINATION BY MR. JOHNSON:




68

10

11

12
13
14
15
16
17
18
19
20
21
22
23
24

25

- ol A o I L ©

Zachery Phillips versus State of South Carolina 25
Case No. 2011-CP-24-1428
PCR Hearing of November 28, 2012
Before The Honorable R. Lawton Mcintosh

Good morning.

Good morning.

Do you remember becoming involved in this case?

I do.

And can you please expiain that to The Court?

I -- I was appointed to represent Mr. Phillips, um,
I believe in March of 2011 and I met with Mr. Phillips at

the jail in April. Uh, two days after I met with him, I

lmailed discovery to him and I believe I discussed the

case with him again, um, at the end -- yes, I had an
additional conference with him at the.-end of, um, April.

I -- I was appointed -- I -- I was the second
attorhey appointed to represent him. Uh, at the point
that I becéme ihvolved, Mr. Phillips had alreaay' been
scheduled for trial. ©Uh, he did not show for his trial,
a bench warrant was 1issued. Um, he requested a hearing;
during that hearing he fired his public defender and
that's when I was appointed.

Um, at the time of my appointment, The State was --

the -- the case was o0ld and they were frankly ready to
either schedule the case for trial or plead guilty. Or
that -- or -- or let him plead guilty if that’s what he

wanted to do; and that's what he wanted to do, which is
plead guilty.

Q You Jjust testified that you met with him at least
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twice. Did you -- did you meet with him on any other
occasions?
A .Um -- I believe I met with him several times at the

jail and then I met with him on at least two occasions at
the courthouse.

Q Do you recall what discussions you would have had
with him cbncerning this case? |
A I would -- I reviewed discovery with him, I reviewed
all of his rights with him, I reviewed the potential
penalty, um, with him, I reviewed everything that he
would waive if he plead guilty, and, uh, everything
that -- that we could pursue if he wanted to go to trial.
0 Were there any recommendations or negotiations in
this case?

A I believe the recommendation, uh, from The State was
a -- was a, uh, fifteen-year sentence. And I -- I had
several discussions with the Solicitor’s Office about
trying to get a better recommendation.

Um, the -- there was an offer for ten years back

{when Mr. Phillips’ first attorney represented him; um,

however, he did not show for trial that week and that
ten-year offer fell off the table. And at the time I got
involved, that ten-year offer was -- was no longer
available.

Q So the only recommendation you got was the fifteen
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years?

A That's the only recommendation; yeé.

Q Okay.

A Now, we were able to, uh -- Mr. -- we were able to

convince Judge Griffith to allow Mr. Phillips to, uh --
well, sentencing was actually deferred to give

Mr. Phillips some time to say goodbye to his family, and

on -— I believe it’s page -=- well, it’s for -- for page
twenty-one and -- and part of page twenty-two, The Court
discusses, uh, that the -- especially page twenty-two,
lines three through seven -- The Court discusses that,
um, Mr. Phi}lips.might get a little credit, um -- uh,
towards his argument that a -- itv—— a sentence less than

fifteen years would be more appropriate if Mr. Sentence
(sic) -- if Mr. Phillips came and turned himself in
Monday rather than Tuesday, um, which would have been May
the 17*™ I believe. |
And my understanding of that was that the Judge was
trying to encourage Mr. Phillips to turn himself in, um,
on that Monday, which would have been May 16 rather than
just come on into Court on the 17th; Although, the 17%
would have -- would have been fine.
0 Let’s go into his allegations here today. Uh,
Mr. Phillips testified fhat you told him to answer yes to

all the Judge’s questions. Did -- did you ever ask --
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did you ever advise Mr. Phillips to answer in a certain
way?

A No, I don’t; I don’t ever do that to my clients.

0 Do you advise them anything with the plea, uh, to
do?

A What I do is, I review their rights with them, but
I -- I do not tell them how to answer the questions that
The Court poses to them.

Q (After pause) He also testifies about this five to
ten years. Do you have any knowledge of that?

A I don't re- -- I don’t recall if we discusséd a
specific time ﬁhat he wanted me to ask for. Uh, we -- we
obviously must have discussed it after he got his

sentence, because I then filed a motion to reconsider.

Um, that was -- I -- I don’t -- I just don’t have
any independent recollection. Maybe -- maybe I -- I
don’t recall. I certainly didn’t promise that he would

get a certain sentence.

Um, during the plea I believe I asked The Court for
as much leniency as possible.

Um, I would like to point out that a -- a couple
things happened, um, in-between the acceptance of the
plea and the actual sentencing. One thing that happened
that I think, uh, hurt Mr. Phillips’ chances, um, was the

fact that he had actually been picked up, um, on a Saluda
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drug chérge. And in the week between the sent- -- the»——
the acceptance-—-

MR. STANFORD: Your Honor, I would object to that;
that’s just speculation‘on her part as relates to what

sentence he got versus some things that happened he got

hit with.

THE COURT: I'1l note your objection; go ahead
please.
A And I -- I bring it up because it was -- it was

actually discussed during the sentencing, which is why
I'm éfraid it may have affected the sentencing.

Um, he plead guilty to another drug charge from
Saluda, and I -- I think it probably happened after
the -- the Greenwood County charge. But -- but I'm
afraid that may have hurt his chances.

Um, and the other factor is that he didn’t -- he was
not able to -- for whatever reason, he did not turn
himself in Monday as The Court encouraged him to do, but
did show up in time -- in plenty of time on Tuesday,
which I thought was wonderful and I did my best to
highlight to The Court.

Um, I -- that is probably why I asked The Court for
as much leniency as The Court could go.

0 And would you agree with me that he does, in fact,

face sixty years if he’s successful here today?
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A Yes.
Q And you filed a -- a -- a resentencing motion --
motion for resentencing on his behalf?

A I did, yes.

Q Was it successful?

A Well, it was successful in that, um, we -- we were
certainly granted the chance to make the argument. I
don’t -=- I -- I just don’t recall what -- I don’t recall

what happened at the resentencing or the motion to

reconsider. Um, I Jjust don’t have any 1independent
recollection. I -- it -- it may have been -- hang on,
let me -- let me see.

0) But his sentence was, 1in fact, reduced from fifteen

to twelve years?
A Yes, sir; I mean, you’re correct in that res- --
yes, Vyes. So vyes, it -- it was successful in that
regard; I’'m sorry.

MR. JOHNSON: No further questions at this time,
Your Honor.

THE COURT: Cross-examination?

MR. STANFORD: Thank you, Your Honor; if it please
The Court?

THE COURT: Yes, sir.

CAROLINE HORLBECK, CROSS-EXAMINATION BY MR. STANFORD:

Q Now, isn’t it true, uh, counselor, that you asked
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for seven years only because you recalled that he was

told that ATU was not available anymore?

A I don’'t -~ I don’t recall, um, the discussion
about ATU. I Jjust don’'t -- I don’t have‘any independent
rec- -- recollection. And I don’t recall why. I -- I

assume I must have asked for the seven years because
Mr. Phillips wanted me to. I -- I may have asked for the
seven years because of the ATU situation; I just doﬁ’t
recall.

Q So you’re not disputing, uh, Mr. Phillips’ testimohy

along those lines?

A I -- I'm trying to say I don’t rec- -- I just don’'t
recall.
Q You don’t recall?

A I don't recall what the situation was with ATU at --
at that point and I don’t recall the discussions with
ATU-——-

Q Now, you—---

A ———-or regarding ATU. That's what I'm trying to tell
you.
Q ——=-now -- now you talked about the Saluda charges,

uh, just a second ago. Isn’t it true though that those
charges were like seven to eight years old and that they
were gonna be running concurrent so it did not impact

this sentence whether it was twelve years or fifteen
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years Or seven years?

A I don’t know how old. Um, if I could just look at
my transcript for a minute and look at that to see if I
can answer you?

MR. JOHNSON: And Your Honor, just for the record,
I would believe that ATU would be a -- a, uh, ancillary,
uh, issue in this case. It’s collateral consequences
should not be considered in a PCR hearing.

THE COURT: I understand; note your objection.

MR. STANFORD: Uh, and -- and, Your Honor, our
position on that would be that was a part of what was in
his mind as relates to the plea.

THE COURT: Go ahead please, sir.

A (After pause) Okay; I don’t know how old the Saluda
charges were and I -- I don’t bknow whether he was
arrested on those charges prior to the Greenwood charges
or after the Greenwood charges arose. I just don’t know.
0 When you---

A Um, I believe Saluda had a hold on him and -- and he
was transported from the Greenwood Detention Center
straight to Saluda. )

Q ---when -- when you represented him, were you aware
of the Saluda charges?

A I don’t think so. I seem to recall, uh, getting a

telephone call from his attorney on his Saluda charges.
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1 |Q And when was that call, before he plead or after he

2 |plead?

3 |A I believe it was after and before the sentencing --
4 |I believe, if my -- if my memory’s correct.

5 |Q So the two of you never talked about him having any

6 |other pending charges?

7 |A He did not tell me he had. any other charges.

8 |Normally I -- I -- I -- it’s my practice to ask, and I

9 |don’t recall that he told me he had those.

10 |Q Now, you advised him to accept the fifteen years; is

11f that correct? |

L 12 |A Um, I don’t think I advised him to accept that. Uh,
13 |I -= I asked him what he wanted to do on the case,
14 |whether it was a plea or a trial, and he explained to me
15 |that he wanted to plead guilty. And I don’t think I -- I
16 |don’t think I told him yes, you should just go in and --
17 |and say yés, thank you for the .fifteen -—- your
18 |recommendation - -- I’'11 take fifteen years.
19 |0 But isn’t it true that he advised you that he would
20 |plead guilty based on the representation that you gave
21 |him as relates to the strength or weakness of the case?
22 |A Um, well I -- say that again?
23 |0 Is it true that he said he would plead guilty based
24 |on your advising him, based on the strength of the case

25 Jor the weakness of the case? Based on your assessment of
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the case?
A Well, I mean my -- my assessment of the case was --

you know, and there’s a description of the facts, I

don’t -- I mean I think on page twelve, line seventeen
through twenty-two, um, Mr. Phillips had -- had told the
police that there was a -- that there was a drug hidden

inside a vehicle, um, and the officers got consent from
the vehicle owner and they searched. And based on what
Mr. Phillips said, they were able to find the drugs.

Um, so based on that, I explained what I thought
about the case to Mr. Phillips and then it was his choice
whether to plead or go to trial.

Q But now, you were -- as relates to the drugs found
in the vehicle, you were aware of fhe fact that that
vehicle had been turned back to the rental company and
the police went back out later and found those drugs; is
that correct?

A Um, I don’t know whe;e it -- I don't -- I -- I had
to give my discovery to Mr. Phillips because he lost the
original copy that I’'d given him so I don’t have a -- 1
haven’t been able to refresh my memory on the facts. But
my understand was 1is that they -- if it was a rental car
then the police went to the rental company and were able
to obtain consent from them and then looked in the

steering wheel. That was my understanding according --
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just based on what I've read in the transcript.
0 But now this was hours after he had in fact been in
custody; is that correct?

THE COURT: Let me---

A I don't recall.

THE COURT: ---let me step in. Mr;, uh, Stanford,
the  Dbasis, although I’'11 1let him testify as to
voluntariness of his plea---

MR. STANFORD: Yes, sir.

THE COURT: ---the basis of his petition is that he
asked for less than fifteen and his counsel didn’t do
that, and was therefore ineffective. And, didn’t
challenge_the fact that there was no ATﬁ available to him
in the Depértment of Corrections.

And so that’s -- that’s the basis I’m. going to
entertain during this hearing.

MR. STANFORD: Yes, sir.

THE COURT: Okay, sir.

Q Now counselor, as 1t relates to the fifteen years,
uh, when you was before Judge Griffith, you never asked
for anything less than fifteen years; is that correct?

A I did apparently at the motion to reconsider.

Q At the -- at the -- at the plea hearing, not the
motion to reconsider.

A My -- my review of the transcript shows that I asked
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for as much leniency as The Court could offer.
0 I believe you asked for house arrest and you said
that you felt that that really was -- was not gonna

happen; is that right?

A I don't -- I don’t know where you’re looking; where
are you?

0 Uh, page twenty-seven on the transcript; it starts
on page twenty-six. (After pause) But page twenty-seven,

line fifteen-—-
A Oh, I see -- yes. Okay, yes you’re correct.
Q So basically that's the only thing that yoﬁ asked is
something that you knew was not possible; 1is that
correct?
A And I explained to him that that was not possible
and I also put that on the record.

MR. STANFORD: Beg The Court’s indulgence?

THE COURT: Yes, sir.

(WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORD.)

(WHEREUPON, PROCEEDINGS CONTINUED.)

MR. STANFORD: That's all I have.

THE COURT: Thank you, sir.

MR. JOHNSON: No further questions, Your Honor.

THE COURT: Thank you, ma’am, you may step down.

(WITNESS STEPPED DOWN.)
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THE COURT: Anything further from The State?
MR. JOHNSON: No further witnesses, Your Honér.
THE COURT: Any reply from the Petitioner?
MR. STANFORD: No, Your Honor.
THE COURT:  All right. For the 'record,' uh, I
reviewed the transcript in this matter; I've listened to
the evidence; Uh, clearly Mr. Phillips plead freely and
voluntarily on a recommended sentence from The State of
fifteen years. These were reduced charges which lessened
his exposure to the time he could have gotten.

Uh, Judge Griffith fully and sufficiently covered
Mr. Phillips’ rights and the waiver of those rights and

explained to him the ranges of the sentences he could

get.

Defendant specifically stated in the transcript that
there were no promises being méde to him, um, and that he
was in fact pleading freely and voluntarily.

Uh, the fact is that, uh, it came to The Court on a
recommendation; The Court was free to sentence him to the
full amount.provided by law.

Um, that being said, uh, this Applicant has not
suffered any prejudice. ‘Cause even after Judge Griffith
had been able to —-- had sentenced Mr. Phillips to fifteen
years, uh, counsel was able to come back in and get him

to reduce it to twelve.
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Uh, therefore, Mr. Phillips has failed to meet his
burden of proof in this matter on the grounds stated.

I do note for the record, by the transcript, where
Mr. Phillips, uh, plead to fifteen years that counsel did
in fact ask for leniency. The fact that she may not have
asked for a specific time range 1is 1inconsequential
whatsoever. Um, she also was able to success- -~
successfully get him credit for two hundred and thirty-
five days, and that she otherwise asked for as much
leniency as he could get. So, there’s no basis for, uh,
this petition.

Anything into the Department of Corrections, I agree
with The State is collateral and will not be a part of
whether or not this man plead guilty freely and
voluntarily.

So, I’'m denying the petition. Thank you very much.

MR. STANFORD: Thank you.

THE COURT: You may state that in the order.

MR. JOHNSON: Thank you, Ydur Honor.

(WHEREUPON, HEARING ENDED AT 11:15 A.M.)

**kkx**END OF REQUESTED TRANSCRIPT**** k%
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENWOOD ) EIGHTH JUDICIAL CIRCUIT
)
)
Zachary Phillips. #269602, ) 2011-CP-24-1428
)
Applicant, ) —_:
) ORDER OF DISMISSAL
V. ) .
) 2
State of South Carolina, ) '
) -
Respondent. ) -
) '.-.

This matter comes before the Court by way of an Application for Post-Conviction Relief filed
December 16. 2011. The Respondent made its Return on September 26, 2012. An evidentiary
hearing into the matter was convened on November 29, 2012, at the Laurens County Courthouse.
Tommy Stanford, Esquire represented the Applicant. J. Rutledge Johnspn, Esquire, of the South
Carolina Attornev General's Office, represented the Respondent.

At the hearing, the Applicam testified on his own behalf. Caroline Horlbeck, Esquire aiso
testified. This Court also had before it a copy of the records of the Greenwood County Clerk of
Court, records from the South Carolina Department of Corrections, and the guilty plea transcript.

PROCEDURAL HISTORY

The Applicant is presently confined in tﬁe South Carolina Department of Corrections
pursuant to orders of commitment of the Greenwood County Clerk of Court. The Applicant was
indicted at the March 2010 term of the Greenwood County Grand Jury for Trafficking in Cocaine
Base (2010-GS-24-0403) and Possession of Marijuana with Intent to Distribute (PWID) (2016-GS-
24-0407). The Applicant was represented by Caroline Horlbeck, Esquire. On May 9, 201 1,. the
R I
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Applicant pled guilty to Trafficking Crack Cocaine, 2nd offense and PWID Marijuana, 3rd offense.

On May 17, 2011, the Honorable Eugene C. Griffith sentenced the Applicant to confinement for
fifieen (15) years for each charge to run concurrently. The Applicant filed a Motion to Reconsider his
sentence, which was granted. On July 13,2011, Judge Griffith re-sentenced the Applicant to twelve -

(12) years for each charge to run concurrently. The Applicant did not appeal his conviction and,

sentence.

In his application, Applicant alleges that he is being held in custody unlawfully for the

following reasons:;

\

1. “Ineffective Assistance of Counsel”
a. “My counsel fail(sic) to let me know they never had possess(sic) of
the car. The car was never impound(sic) into police evidence room.”
b. My counsel fail(sic) to let the court know the officer in my case had

to resign.”

At the PCR hearing, the Applicant proceeded on his claim that Counsel was ineffective for

not arguing for less than fifteen years' incarceration at the plea hearing.
FINDINGS OF FACT AND CONCLUSIONS OF LAW

This Court has had the opportunity to review the record in its entirety and has heard the
testimony at the post conviction relief hearing. This Court has further had the opportunity to observe
the witnesses presented at the hearing, closely pass upon their credibility and weigh their testimony
accordingly. Set forth below are the relevant findings of facts and conclusions of law as required
pursuant to S.C. Code Ann. §17-27-80 (2003). |

Ineffective Assistance of Counsel

The Applicant alleges he received ineffective assistance of counsel. Ina PCR action, “[t}he

burden of proof is on the applicant to prove his allegations by a preponderance of the evidence.”

Page 2 of 7



Frasier v. State, 351 S.C. 385. 389, 570 S.E.2d 172, 174 (2002) (citing Rule 71.1(e), SCRCP).
Where ineffective assistance of counsel is alleged as a grc.mnd for relief, the Applicant must prove

that "counsel's conduct so undermined the proper functioning of the adversarial process that the trial
14

cannot be relied upon as having produced a just result." Strickland v. Washington, 466 U.S. 668,
104 S.Ct. 2052, 2064, 80 L.Ed'.2d 674, 692 (1984); Butler v. State, 286 S.C. 441, 334 S.E.2d 813

(1985).

The proper measure of performance is whether the attorney provided representation within
the range of competence required in criminal cases. Courts presume that counsel rendered adequate
assistance and made all significant decisions in the exercise of reasonable professional judgment.

Butler, Id. The Applicant must overcome this presumption to receive relief. Cherry v. State, 300

S.C. 115, 386 S.E.2d 624 (1989).

First, the Applicant must prove that counsel's performance was deficient. Under this prong, '

attomey performance is measured by its "reasonableness under professional norms.” Cherry, 300

S.C.at117,385S.E2d at 62\5, citing Strickland. Second, counsel's deficient performance must have

prejudiced the Applicant such that "there is a reasonable probability that, but for counsel's
unprofessiox;al errors, the result of the proceeding would have been different.” Cherry, 300 S.C. at
117-18,386 S.E.2d at 625. With respect to guilty plea counsel, the Applicant must show that there is
a reasonable probability that, but for counsel's alleged errors, he would not have pled guilty and
would have insisted on going to trial. Hill v. Lockhart, 474 U.S. 52, 106 S.Ct. 366, 88 L.Ed. 2d 203
(1985).

Arguing for a Lesser Sentence

At the hearing, the Applicant testified Counsel failed to argue for a sentence that was less
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than fifteen years. He also stated it was not until the hearing on his Motion for Resentencing did
Counsel argue for less than fifteen years when she argued for a sentence of seven vears. The
Applicant testified he had discussion with Counsel about the State’s recommendation of fifteen
years, but also stated he thought he could get less time. The Applicant further testified these
discussions with Counsel affected his decision to plead guilty.

On cross-examination, the Applicant admitted while he pled to Trafficking Crack Cocaine,
2" offense. he was originally charged with Trafficking Crack Cocaine, 3" offense, which carries a
mandatory minimum of twenty-five years in prison. He also testified he agreed with the facts of the
case as read by the solicitor at the plea hearing. The Applicant further admitted he told the plea
judge there were no promises, other than the State recommending a fifieen-year sentence, to induce
him to plead guilty. The Applicant testified he told the plea judge, under oath, that he was, in fact,

guilty of the charged crimes. He also stated he was satisfied with. Counsel, and Counsel had

~ answered all of his questions.

Counsel testified she met with the Applicant several times and discussed his constitutional

rights, the discovery from the State, and the minimum and maximum penalties. She also stated she

.explained the State was recommending a fifteen-year sentence for all charges, to run concurrently.

Counsel testified she did not promise the Applicant that he would receive a certain sentence.
Additionally, she stated she asked the plea court for leniency in sentencing. Counsel further testified
she filed a Motion for Resentencing on the Applicant’s behalf, which was granted, and thereafter, the
Applicant’s sentence was reduced to twelve years.

On cross-examination, Counsel] stated stated it was the Applicant’s decisioﬁ to plead guilty,

and the strength of the State’s case was solidified by the Applicant’s own statement that there was
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crack cocaine in the vehicle he was driving on the incident date. Counsel further stated that while
she did not ask the plea court for a sentence that was less than fifteen years, she did ask the plea court
for leniency in sentencing.

This Court has reviewed the evidence presented at the hearing as well as the plea transcript
and other records. This Court finds Counsel’s testimony concerning her asking the plea court' for
leniency is credible. First, in the plea transcript, Counsel does, in fact, as the plea court for leniency
in the mitigation stage of the plea. (Tr. p. 28 1. 5-6). The fact that Counsel did not specifically ask
the plea court for a sentence that was less than fifteen years is of no consequence. The Applicant
was facing a mandatory minimum of twenty-five years on the Trafticking Crack Cocaine, 3" offense
alone. He was facing a total of nearly sixty years for all 6( his charges. The Applicant also pled
guilty, according to the record, freely and voluntarily. Furthermore, the Applicant specifically stated,
under oath, he had not been promised anything besides the State recommending a fifieen-year

sentence. (Tr. p. 16 In. 10). See Holden v. State, 393 S.C. 565, 575-76, 713 S.E.2d 611, 617 (2011)

(“{W])ishful thinking regard.ing sentencing does not équal a misapprehension concemning the possible
range of sentences, especially where one acknowledges on the record that one knows the range of
sentences and that no promises have been made.” quoting Wolfe v. State, 326 S.C. 158, 165, 485
S.E.2d 367,570 (1997)).

Accordingly, this Court finds the Applicant has failed to prove the first prong of the
Strickland test — that Counsel failed to render reasonably effective assistance under prevailing
professional norms. The Applicant failed to present specific and compelling evidence that Counsel

committed either crrors or omissions in her representation of the Applicant.

This Court also finds the Applicant has failed to prove the second prong of Strickland - that

Page 5 of 7
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he was prejudiced by Counsel's performance. This Court concludes the A pplicant has not met his
burden of proving counsel tailed to render reasonably effective assistance. Therefore. these
allegations are denied.
CONCLUSION

Based on all the foregoing. this Coun finds and concludes that the Applicant has not
established any constitutional violations or deprivations that would require this court 10 grant his
application. Therefore. this application tor post conviction reliet must be denied and dismissed with
prejudice.

This Court notilies the Applicant that he must file and serve a notice of appeal within thirty
(30) days from the receipt by counsel of written notice of entry of judgment to sccure the appropriate
appeliate review. Sce Rule 203, SCACR. Pursuant 1o Apstin v. State, 305 S.C. 453 (1991). an "
Applicant has a right to an appellate counsel’s assistance in seeking review of the denial of PCR.
Rule 71.1(g). SCRCP. providles that if the applicant wishes to seek appellate review. PCR counsel
must serve and file a Notice of Appeal on the Applicant’s behalf. Your attention is directed to South

Carolina Appellatc Court Rule 243 for appropriate procedures for appeal.
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IT 1S THEREFORE ORDERED:

1. That the Application for Post-Convictiori Relief must be denied and
dismissed with prejudice; and "

2 The Applicant must be remanded to the custody of the Respondent.

AND IT IS SO ORDERED!

R. Lawton Mclntosh _/
esiging Circuit Court Judge
Eighth Judicial Circuit

3-~3I5 2013

&V\ A <~ South Carolina
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Ii -
THE STATE OF SOUTH CAROLINA INDICTMENT FOR

. ) TRAFFICKING IN COCAINE BASE
COUNTY OF GREENWOOD (CRACK COCAINE)

44-53-0375

At a Court of Generai Sessions, convened on the 26th day of March, 2010 the Grand Jurors of

Greenwood County present upon their oath:

_ .. .-That-Zachary Fitzgerald-Phillips; did-in- Greenwood-County, statgé aforésaid, on of about the 4ih~
day of December, 2009 willfully, unlawfully, and knowingly traffic in cocaine base (crack cocaine), to wit:
that the said defendant(s) did sell. manufacture, deliver, purchase, or bring into this State, or provide
financial assistance or otherwise aid, abel, altempt, or conspire to sell, manufacture, deliver, purchase,
or bring into this State, or was in actual or constructive possession or did knowingly attempt to become in
actual or constructive possession of more than10 grams, but less than 28 grams of cocaine base (crack
cocaine), in violation of Section 44-53-375 of the South Carolina Code of Laws, 1976, as amended

Against the peace and dignity of the State, and contrary to the statute in such cases made

and provided.

Solicitor

%L%
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COUNTY OF GREENWOOD

WARRANT NUMBER

1827284

COURT OF GENERAL SESSIONS

March Term, 2010

Indictment # 10GS24- %\BQ
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 THE STATE OF SOUTH CAROLINA : INDICTMENT FOR

POSSESSION OF MARLJUANA
WITH INTENT TO DISTRIBUTE
44-53-0370

COUNTY OF GREENWQOD

At a Court of General Sessions, convened on the 26th day of March, 2010 the Grand Jurors of
Greenwooed County present upon their oalth:

That Zachary Fitzgerald Phillips.did.in Greenwood-County-stale-aforesaid;on-orabout the 4ty "~~~
“day of December, 2009 willfully, unlawfully, and knowingly possess with the infent to distribute, dispense,

or deliver and/or did otherwise, aid, abet, allempt, or conspire to possess with the intent {o distribute,’
dispense, or deliver, a controlled substance defined in Schedule 1, Ii, or I)l, flunitrazepam or a controlled
substance analogue, to wit: Marijuana, a Schedule | controlled substance, in violation of the provisions

of Section 44-53-370 of the South Carolina Code of Laws, 1976, as amended

Against the peace and dignity of the State, and contrary to the statute in such cases made

and provided.

Selicitor
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- THE STATE OF SOUTH CAROLINA ~ INDICTMENT FOR
| COUNTY OF GREENWOQD. . | TRAFFI(%‘&“ CGKHS ggCAﬂ‘;E BASE
| ' 44-53-0375

At a Court of General Sessions, convened on the 26th day of March, 2010 the Grand Jurors of
Gréenwpod County present upoh their oath:

_  That Zachary Fitzgerald Phillips, did in Greenwood County, state aforesaid, on or about the 4th
day of December, 2009 willfully, unlawfully, and knowingly traffic in cocaine base (crack cocaine), to wit:
. that the-said defendant(s) did sell, manufacture, deliver, purchase, or bring into this State, or provide
'~ financial assistance or otherwise aid, abet, attempt, or conspire to sell, manufacture, deliver, purchase,
- or bring into this State, or was in actual or constructive possession or did knowingly attempt to become in
actual or constructive possession of more than10 grams, but less than 28 grams of cocaine base (crack
cocaine), in violation of Section 44-53-375 of the South Carolina Code of Laws, 1976, as amended

’Agai'nst the peace and dignity of the State, and contrary to the statute In such cases made
and provided. '

Solicitor.
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gTAT@F SOUTH CAROLrNA ) IN THE COURT OF GENERAL SESSIONS
eBUNTY OF Greenwood ; : : ' .
STATE VS. , ) INDICTMENT/CASE#: 10GS24-0403
Zachary F Phillips )  A/WH 1827286
AKA: ‘ )  Dateof Offense: _12/4/2009
Race: B Sex: M Age: 28 ) S.C.Code § :_44-53-0375(C
DOB: SS#: )  CDRCode#: - 8450~ () 4fs 2
Address: ) ' '
City,State,Zip:  Greenwood, SC »
DL#: SIDE: ; SENTENCE SHEET
*CDL Yes[ ] No[ ] CMV Yes[] No[] Hazmat Yes[ ] No[]] : ' : '
In disposition of the said indictment comes now the Defendant who was [J CONVICTED OF or XIPLEADS
TO: Trafficking Crack Cocaine, 2nd offense (5-30 years) - i
in violationof § 44-53-0375(C of the S.C. Code of Laws, bearing CDR Code # 9389 D Y5
[0 NON-VIOLENT VIOLENT [XJSERIOUS  [JMOST SERIOUS [OMandatory GPS(CSC §17-25-45
. w/minor 1st or Lewd Act) . :

The chargeis: [ ] AsIndicted, [X]Lesser Included Offense, [ }Defendant Waives Presentment to Grand Jury. (defendant's initials)
The plea is: ithout Negotiations or Recommendation, (1 Negotiated Sentence, ~ X Recommendation by the State.
ATTEST: :ti ) lﬁl X (2 ’ZE 2 Zélég“é 20X

’ White, Elizabeth ~ SCBar# endant : Atiorney for Defendant -~ . SC Bar#
WHEREFORE, the Defendant is commited e gStatg Department of Corrections, : E—Gounby—l)otonuoﬁeenm
for a determinate term of s/years'or [] underthe Youthful Offender Act not to exceed - __ years '

" and/or to pay a fine of $ ; provided that upon the service of ~_ days/months/years and/or payme payment

of $ ; plus costs and assessments as applicable*; the balance is suspended with probation for '

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference. :

PI_CONCURRENT or —B-GGNSECU-’H'VE to sentence on: [ ( ) { ;i i ‘{d 7 N ({O ‘/

& The Defendant is to be given credit for ti ed pursuant to S C §, 24-13-40 to be calculated and applied
by the State Department of Corrections. @ 4 G,\m ﬁ%

[] The Defendant is to be placed on the Central Regfstry of Chlld Abuse and Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a vwlatlon of Section 16-25-20 or 16-25-65 (Crlmmal
Domestic Violence ) to shlp,transport,possess,or receive a firearm or ammunition.

SPECIAL CONDITIONS: - : ' : R |

[JRESTITUTION: [ ] Deferred [ ] Def. Waives Hearing []Ordered PTUP ) - B R 3

Total: § - plus 20% fee: $ ' - days/hours Public Service Employment

Payment Terms: : Obtain GED  [J :

[ Set by SCDPPPS ~ Attend Voc. Rehab. or Job Corp.

— May serve W/E begining
Recipient: / Substance Abuse Counseling . [
o .
Fine: Random Drug/Alcohol testing O .

§ 14-1-206 (Assessments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly ' £

§ 14-1-211(A)(1) (Conv. Surcharge) $100 $ pmts. of § beginning 3

§14-1-211(A)(2) (DUI Surcharge) $100 § . ' ' 3

§ 56-5-2995 (DUl Assessment) 812§ § ___ paidto Public Defender Fund - b

§ 56-1-286 (DUI Breath Test) $25 7§ Other: X

Proviso 47.9 (Public Def/Prob) - $500 § i

§ 14-1-212 (Law Enforce. Funding) $25 §

§ 14-1-213 (Drug Court Surcharge) $150 3 ] - 4

§ 50-21-114(BUI Breath Test Fee) $50 3 . L . _ ‘ﬁ . i
- § 56-5-2942(J) (Vehicle Assessment) $40/ca S U ﬁ;"’]‘;‘md PD ‘;gg%‘”mtefidmher Pyt fis et ]

Proviso 90.5 (SCCJA Surcharge) $5 $ 4 C requll)r ets be paid to rl _{/

3%to County (if paid in installments) $ uring probation. ;’ l

TOTAL $

Presiding Judge g
Clerk of Court/ Deputy Clerk Judge Code:
Court Reporter:

. e Bt Tﬂ%ﬁiﬂ/
SCCA/217 (03/2011) D.CD«MLﬁ" m,la M

- ’ 1. 12~{1 ff'/f S - -
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WARRANT NUMBER

1827287

COURT OF GENERAL SESSIONS.
March Term, 2010

Foreman of the Grand Jury
Date:

YERDICT

Lo Sl

Foreman

" Indictment # 10GS24- .w&w\

THE STATE

VS.
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B ._\N£\=

INDICTMENT FOR
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THE STATE OF SOUTH CAROLINA INDICTMENT FOR

VIOLATION SECTION
COUNTY OF GREENWOOD 44-53-0445

At a Court of General Sessions, convened on the 26th day of March, 2010 the Grand Jurors of

Greenwood County present upon their ocath:

That Zachary Fitzgerald Phillips, did in Greenwood County, state aforesaid, on or about the 4th
day of December, 2009 did willfully, unlawfully and knowingly distribute, sell, purchase, manufacture, or
possess with intent to distribute crack cocaine while in, on, or within a one-half mile radius of the grounds -
of a public or private elementary, middle, or secondary school; a public playground or park; a public
vocational or trade school or technical education center; or a public or private college or university in .
violation of Section 44-53-445 of the South Carolina Code of Laws, 1976, as amended.

Against the peace and dignity of the State, and contrary to the statute in such cases méde

| : f? R | Solicitor

and provided,
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- STATIJ OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

)
t,OUNTY OF ’ Greenwood g
STATE VS, ) INDICTMENT/CASE#: 10GS24-0404
' Zachary F Phillips )  A/WH: 1827287 '
AKA y = Date of Offense: 12/4/2009
Race: B Sex: M - Age: 28 ) S.C.Code § :_44-53-0445(B
DOB: SS# ) CDR Code #: 0108
Address: )
City,State Zip:  Greenwood, SC -
DL#: SIDF- ; SENTENCE SHEET
*CDL Yes[] No[] CMV Yes[} No[] Hazmat Yes[ ] No[]
" In disposition of the said indictment comes now the Defendant who was [J CONVICTED OF or (XIPLEADS
" TO: Drugs / Distribute, sell, purchase, manuf. crack cocaine, or pwid, near school
_inviolation of § 44-53-0445(B . of the S.C. Code of Laws, bearing CDR Code # 0108
NON-VIOLENT 7] VIOLENT SERIQUS ((JMOST SERIOUS  [JMandatory GPS(CSC [1§17-25-45
. _ . ' w/minor 1st or Lewd Act) '
] The charge is:.  [X] As Indicted, [~]Lesser Included Offense, [:] Defcndam Waives Presentment to Grand Jury. (defendant's initials)
.~ Thepleais: Wuaﬂons or Recommendation, (J Negotiated Sentence, Recommendation by the State.
ATTEST : .
| _Jﬁ_?L & 12000
~~ White, Elizabeth . SC Bar# nd t Attorney for Defendant SCBar#
: WHEREFORE the Defendant is commited to the State Department of Corrections,. J—County Detention-Cenver,
 for a determinate term of { D under the Youthful Offender Act not to exceed years
and/or to pay a ﬁne of$ prov1de that upon the service of days/months/years and/or payment
of $ ' ; plus costs and assessments as applicable*; the balance is suspended with probation for

. months/years and subject to- South Caro]ma Department of Probanon, Parole and Pardon Services standard conditions of
probation, which are incorporated by reference.

B CONCURRENT or———CONSECHFIVE tosentenceon: [0 (5 24 407 1 Yp7
The Defendant is to be given credit fogeéewed ursuantoy S.C. Coge_:% § 24-13-40 to be calculafed and applied

by the State Department of Corrections.
' [] The Defendant is to be placed on the'Centra eglstry of Child Abuse and Neglect pursuant to S.C. Code §17-25-135.

- Pursuant to.18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Cnmmal
~ Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition.

. . . _ SPECIAL CONDITIONS:

DRESTITUTION: [:] Deferred [ | Def. Waives Hearing [ ]Ordered  PTUP

Total: $§_  plus20%fee: $ __ ________ days/ours Public Service Employment

Payment Terms: . Obtain GED 0 :
[J Set b_y SCDPPPS Attend Voc. Rehab. or Job Corp.

—— - : May serve W/E begining
: i{ecxpnent: Substance Abuse Counseling 0O
- ‘Fine: Random Drug/Alcohol testing 0

§14-1-206 (Ass"ssmems 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly
§ 14-1-211(A)(1) (Conv. Surcharge) “$100 $ pmts. of $ beginning
§14-1-211(A)(2) (DUI Surcharge) $100 S " .
§ 56-5-2995 (DU Assessment) s12 5 $ _______ paidto Public Defender Fund
§ 56-1-286 (DUI Breath Test) $25 8 Other:

Proviso 47.9 (Public Def/Prob) - $500 g
§ 14-1-212 (Law Enforce. Funding) $25 $
§ 14-1-213 (Drug Court Surcharge) $150 " §
§ 50-2\ -114(BUI Breath Test Fee) $50 $

§ $6-5-2942(J) (Vehicle Assessment) $40/ea " § O ‘:,”’pl"z‘“ted PD ‘;’53%"; inted other counsel,

Proviso 90.5 (SCCJA Surcharge) $5 3 requires

o : during probation. &I?——”

3%to County (if paid in mstallments) $

TOTAL : $ P

_ : ( ¢~ 1@;& 594

. S ] Presiding Judge
Clerk of Court/ Deputy Clerk N\ MV\‘\ Judge Cf de: g , 2 &) .
Court Reporter: o~ : Sentence Date: 5’@' 5= { 7"[ /
- ) ¥

SCCA/217 (03/2011)
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Vs,
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44-53-0370
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L
THE STATE OF SOUTH CAROLINA INDICTMENT FOR
POSSESSION OF MARIJUANA
COUNTY OF GREENWOOD WITH INTENT TO DISTRIBUTE
| 44-53-0370 -

Ata Court of General Sessions, convened on thie 26th day of March, 2010 the Grand Jurors of
Greenwood County present upon their oath: ' ' '

That Zachary Fitzgerald Phillips, did in Greenwood County, state aforesaid, on or about the 4th’
day of December, 2009 willfully, unlawfully, and knowingly possess with the intent to distribute, dispense,
or deliver and/or did otherwise, aid, abet, attempt, or conspire to possess with the intent to distribute,
dispense, or deliver, a controlled substance defined in Schedule [, I, or I, flunitrazepam or a controlled

substance analogue, to wit: Marijuana, a Schedule | controlled substance, in violation of the provnsnons .

of Section 44-53-370 of the South Carolina Code of Laws, 1976, as amended-

Against the peace and dignity of the State, and contrary to the statute in such cases made
and provided. '

A Solicitor




IN THE COURT OF GENERAL SESSIONS

STATE OF SOUTH CAROLINA )
A R
ZOUNTY OF " Greenwood ) o s -
STATE . . VS. ) INDICTMENT/CASE#: 10GS24-0407
Zachary F Phillips y  AWH 1827284 '
AKA: ) Date of Offense: _12/4/2009
Race: B Sex: M Age: 28 y S.C.Code § : 44-53-0370(b
DOB: SS#: ) - CDRCode#: _ 0188 -
Address: , )
City,State,ZIp:  Greenwood, SC
DL#: SIDE: - g ‘ SENTENCE SHEET
*CDL Yes[ ] No[[] CMV Yes[ ] No[] Hazmat Yes[ ] No[] '
In disposition of the said indictment comes now the Defendant who was [] CONVICTEDOF or XJPLEADS
TO: PWID Marijuana 3rd offense (5-20 years) : )
in violation of = § 44-53-0370(b of the S.C. Code of Laws, bearing CDR Code # - 0188
{X] NON-VIOLENT (0 VIOLENT []SERIOUS [ JMOST SERIOUS [JMandatory GPS(CSC " [3§17-25-45
~ wi/minor st or Lewd Act) : )

The charge is:  [X] As Indicted, [ ]Lesser Included Offense, [ ]Defendant Waives Presentment to Grand Jury. ’ ~ (defendant's initials)
The plea isy- Without Negotiations or Recommendation, [J Negotiated Sentence,. [X] Rec endation by the State. _
W, e ! g

‘Whité, Elizabeth Bar# k) Attorney for Defendant " SCBar# -
WHEREFORE, the Defendant is commited { e‘1 Qé State Department of Corrections, {3—Ceunty-Betention-Centor,
for a determinate term of %y @- r  [J underthe Youthful Offender Act not to exceed years
and/or to pay a fine of § ; provided that upon the service of days/months/years and/or payment

of § ; plus costs and assessments as applicable*; the balance is suspended with probatioh for

months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard con_ditiohs of
probation, which are incorporated by reference. )

- B¥_CONCURRENT . or F—-CONSECHUTIVE to sentence on: (() (QS 2{4 A{OZ N l{Oé/

= The Defendant is to be given credit for fime sgrved pursuant to S£. Code § 24-13-40 to be calculated and applied
by the State Department of Corrections. ZZ{ ;C/y _
[] - The Defendant is to be placed on the Central Registry of Child Abuse &nd Neglect pursuant to S.C. Code §17-25-135.

Pursuant to 18 U.S.C Section 922,it is unlawful for a person convicted of a violation of Section 16-25-20 or 16-25-65 (Criminal
Domestic Violence ) to ship,transport,possess,or receive a firearm or ammunition. o

SPECIAL CONDITIONS:
[JRESTITUTION: [7] Deferred [] Def. Waives Hearing [Jordered  pPTUP .
Total: $ plus 20% fee: $ days/hours Public Service Employment _
Payment Terms: Obtain GED 0 C .
[J Setby SCDPPPS Attend Voc. Rehab. or Job Corp.
— May serve W/E begining
l}:c ‘pient: Substance Abuse Counseling O
e Random Drug/Alcohol testing =[]
§ 14-1-206 (Assessments 107.5 %) $ Fine may be pd. in equal, consecutive weekly/monthly -
§ 14-1-211(A)(1) (Conv. Surcharge) $100 § pmts. of § beginning '
§14-1-211(A)(2) (DUI Surcharge) $100 " § . C ’
' § 56-52995 (DUI Assessment) $12 § S __ paidtoPublicDefenderFund

§ 56-1-286 (DUI Breath Test) $25 S Other: : S
Proviso 47.9 (Public Def/Prab) $500 $
§ 14-1-212 (Law Enforce. Funding) - $25 $
§ 14-1-213 (Drug Court Surcharge) $150 S o
§ 50-21-114(BUI Breath Test Fee) $50 § . . ' -
§ 56-5-2942(J) (Vehicle Assessment) $40/ca S [ Appointed PD or appointed other counsel, -
Proviso 90.5 (SCCJA Surcharge) $5 $ ‘;7".2 mq“;:es. $500 be paid to Clerk ’ L
3%to County (if paid in installments) $ uring prosation. 5_‘62 -t
TOTAL $ ,&., ?&0\

' Presiding Judge ‘ 3 L
Clerk of Court/ Deputy Clerk Judge Code: sy :

Court Reporter:

il Sentence Date: 2/ . M\?"[ l
SCCA/217 (03/. . . ViV Ad ' — - .
A B e G T COP e (T




