
1193 g 7 

J 

THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM CHARLESTON COUNTY 
Court of Common Pleas 

Roger M Young, CIrCUIt Court Judge 

Court of Common Pleas Case No 10-CP-I0-6042 

R F f"'.." fVEJ) 
SEP 2 6 2011 

~L uuun or Appeals 

CAROLINA PARK ASSOCIATES, LLC, and REPUBLIC-CHARLESTON, 
LLC, for Itself and on behalf of CarolIna Park Associates, LLC, 
Plamtlffs-Appellants 

v 

BENEDICT T MARINO, DOUGLAS H DITTRICK, JOHN CHALSTY, MDC 
OF CHARLESTON, LLC, and CDM OF CHARLESTON, LLC, 
Defendants-Respondents 

RECORD ON APPEAL 
(Volume II of II) 

Richard S Rosen 
AlIce F Paylor 
ElIzabeth J Palmer 
ROSEN, ROSEN & HAGOOD, LLC 
134 Meetmg Street, SUIte 200 (29401) 
POBox 893 
Charleston, SC 29402 
(843) 577-6726 

ATTORNEYS FOR APPELLANTS 

Carl E PIerce, II 
Joseph C WIlson 
PIERCE, HERNS, SLOAN & McLEOD, LLC 
The Blake House 
321 East Bay Street (29401) 
POBox 22437 
Charleston, SC 29413 
(843) 722-7733 

ATTORNEYS FOR RESPONDENT 
CDM OF CHARLESTON, LLC 



STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 

CAROLINA PARK ASSOCIATES, LLC, ) 
And REPUBLIC-CHARLESTON, LLC, ) 
for Itself and on behalf of CarolIna Park 
Associates, LLC, 

Plaintiffs, 

vs 

BENEDICT T MARINO, DOUGLAS H 
DITTRICK, JOHN CHALSTY, MDC OF 
CHARLESTON, LLC, and CDM OF 
CHARLESTON, LLC, 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

-------------------------) 

IN THE COURT OF COMMON PLEAS 
FOR THE NINTH runICIAL CIRCUIT 
CIA NO 2010-CP-IO-6042 

DEFENDANT CDM OF CHARLESTON, 
LLC S MEMORANDUM IN OPPOSITION 
TO PLAINTIFF S MOTION FOR 
TEMPORARY RESTRAINING ORDER 
ANDIOR TEMPORARY INJUNCTION 
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ThiS matter IS before the Court on the motion ofPlaIntIffRepubhc-Charleston LLC for a 

temporary restralmng order and/or temporary injunction to restram Defendants from taking any 

action to encumber or dispose of the subject Property that Defendant CDM of Charleston, LLC, 

bought out of foreclosure for $50 millIon Also pendmg before the Court IS Defendant CDM s 

motion to cancel PlamtIff's lls pendens, which accompltshes the same thmg as PlamtIff's motion 

for a temporary mjunctlOn, namely allOWing Plamtlff to mterfere m the development of a 

property PlamtIff lost m foreclosure nearly a year ago This memorandum IS offered m 

OpposItIon to the motion for a temporary mjunctIon and also as a supplement to Defendant 

CDM s pnor memorandum In support of cancellIng the lIs pendens 

Plamtlff's on-gomg effort to claw back the CarolIna Park Property followmg foreclosure 

and to Interfere m Defendant CDM's efforts to develop that Property fall as a matter of law, 
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regardless of whlch procedural path PlamtIff follows Followmg the foreclosure sale last year, 

nelther PlamtIff Repubhc nor Carolma Park Assoclates, LLC, has any legal or eqUltable mterest 

m the Property S C Code Ann § 15-39-870 ( any property sold at a judlclal sale under a decree 

of a court of competent jUnSdlctlOn the proceedmgs under whiCh such sale lS made shall be 

deemed res judlcata as to any and all bona fide purchasers for value wlthout notice' ), Robmson 

v Estate of Hams, 378 S C 140, 662 S E 2d 420 (Ct App 2008) aff'd 390 S C 272 701 

S E 2d 740 (2010) Smce Plamtiff has no basls for clalmmg an mterest m CDM s Property It 

has no nght to lmpose a temporary mjUnctlOn, a hs pendens, or a constructIVe trust on that 

Property 

FACTS 

Defendant CDM rehes on the facts set forth m Its Memorandum m Support of Motion to 

Cancel Lls Pendens ( LIS Pendens Memorandum") In sum, Plamtlff Repubhc IS attemptmg to 

re-assert control over Property that It lost m foreclosure In March of 2010, PlamtIff consented 

to the foreclosure m wntmg m exchange for a 60 day delay m the foreclosure, whlch was then 

scheduled for May 18,2010 Consent Decree of Foreclosure and Sale Page 9, ExhIbit No 5 to 

Lls Pendens Memorandum In that same Consent Order, Plamtlff also consented to Defendant 

CDM buymg the Property out of foreclosure by credlt blddmg ItS secured debt m the Property 

should PlamtIff not locate a buyer by May 18, 2010 Consent Decree of Foreclosure and Sale 

Page 9, Paragraph 6, Page 11, Paragraph 5(b), Exhlblt No 5 to Lls Pendens Memorandum 

Further PlamtIff released all the Defendants from all clalms (other than fraud and wtllful 

mlsconduct) ansmg from the subject Property Mutual Release, Exhlblt No 6 to LIS Pendens 

Memorandum 
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When PlaIntIff could not find a buyer for the subject Property by May 18, 2010, It 

reneged on Its deal wIth CPA s credItors and Defendants and engaged In a senes of fnvolous 

lItIgatIOn tactIcs to delay the foreclosure as long as possible PlaIntiff first put CPA Into 

bankruptcy without authonzatlOn from ItS partner, MDC The CPA OperatIng Agreement 

reqUIred the unanlffiOUS consent of the partners to declare bankruptcy, so the bankruptcy Judge 

dIsmIssed the bankruptcy upon motIon of the pnmary lender due to lack of authonzatlOn Next, 

RepublIc filed an action for Injunctive relIef In Federal Court and also appealed the dismIssal of 

the bankruptcy The Honorable David C Norton ruled agaInst Repubbc on these efforts, 

reJectmg RepublIc's arguments, also made m thiS case, that the Mutual Release amounted to 

MOC s consent to the foreclosure After Judge Norton ruled agamst It, RepublIc voluntanly 

dismissed ItS Federal actIOns acknowledgmg that they were moot At no pomt dId Repubhc or 

CPA appeal the foreclosure order m State Court, the only means of questIomng a foreclosure 

S C Code Ann § 15-39-870 

After months of the delay, the foreclosure finally went through on July 12,2010 Even 

though Plamtlff's lItigIOUS stall tactIcs bought them an addItIonal two months, they stIll could not 

come up With a buyer Further, even though PlamtIff IS owned by a large and wealthy natIOnal 

developer, PlamtIff chose not to bId at the foreclosure Instead, CDM, exerclSlng Its nghts that 

were acknowledged by PlamtIff RepublIc m the Consent Foreclosure Order, bought the Property 

out of foreclosure for $50 millIon 

CDM s new mvestors, represented by Grove Land, prOVided $28 mllhon In cash to buy 

out the first mortgage holder, and CDM credit bid Its $22 millIon m subordmated debt for the 

total purchase amount Grove Land prOVided an addItIonal $4 mIllIon to fund a workIng capItal 

reserve to pay property carrymg costs In short, Grove Land has mvested $32 mIllIon mto the 
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Property In cash Even though Grove Land and Repubhc have absolutely no relatIOnship 

whatsoever, through thIS lawsUlt, hs pendens, and request for InJuncttve rehef, Repubhc IS 

actually attempttng to wrest back the Property that Grove Land purchased for $50 mllhon, 

apparently for free Most IncredIbly, Repubhc IS Interfenng WIth tills Investment and askmg to 

have veto control over It even though Repubhc does not now nor has It ever had any relattonshIp 

at all wIth Grove Land 

The costs to CDM of Repubhc s Interference m the development of the Property are 

enormous and growmg dally Defendant CDM preVIOusly submItted the affidaVIt of ItS manager, 

Ed Navarro, detaIlIng the prejUdICe that CDM has suffered as a result of Repubhc s unlawful 11s 

pendens Navarro AffidaVIt Paragraphs 4-11, ExhIbIt No 1 to LIS Pendens Memorandum 

In the few months smce the LIS Pendens Memorandum was filed CDM has entered 

contracts and negotIated potentIal contracts that are JeopardIzed by Piamtiffs unlawful 11s 

pendens, as outhned m a Supplemental AffidavIt proffered by Mr Navarro Ed Navarro 

Supplemental AffidaVIt, ExhIbIt No 1 CDM has now entered a Purchase Agreement WIth an 

apartment developer worth approXImately $7 milhon The buyer has 90 days to conduct Its due 

dlhgence If the hs pendens IS sttll m place when the due dIhgence penod ends on June 7, 2011, 

the buyer WIll hkely back out of the deal Ed Navarro Supplemental AffidaVIt, ExhIbIt No 1 

SImIlarly regIOnal and natIOnal home buIlders contInue to express aggreSSIve mterest In 

the Property CDM has held dISCUSSIons WIth several home builders about purchasmg around 

200 residenttallots and antICIpates clOSIng Withm the year except for the lIs pendens Such a sale 

would represent another $14 to $16 mllhon deal that IS beIng dlfectly hIndered by the hs pendens 

and the proposed temporary Injunctton 
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Such drrect losses are Just the tlp of the Iceberg of the harm caused by the unlawful Its 

pendens It IS of crucIal Importance that the outsIde world sees that CarolIna Park, a property 

that has already been through one bankruptcy has moved beyond ItS past financIal problems 

The best way to demonstrate thIS IS by consummatIng a substantIal resIdenttal deal and gettmg 

constructIOn started Such a deal would have a tremendous posItIVe Impact on the value of later 

deals Ed Navarro Supplemental MfidavIt, ExhIbIt No 1 Thus, delays caused by the Its 

pendens or proposed temporary InjunctIOn would not only result In excess of $20 mIllton of 

dIrect damages to CDM, It WIll also result In untold IndIrect damages to CDM and potentIal 

future deals 

Based on the foregOIng even If the Court were to conslder grantIng a temporary 

InjUnctIOn CDM would ask that the bond, reqUIred by Rule 65(c) be at least $50 mIllIon the 

amount that CDM paId for the Property 

LEGAL ARGUMENT 

An InjunctIon IS a drastIC remedy Issued by the court m ItS dIscretIOn to prevent 

meparable harm suffered by the plaIntIff' Scratch Golf Co v Dunes W ReSIdentIal Golf 

Props, Inc, 361 S C 117, 603 S E 2d 905, 907 (2004) The plamtIfi's complamt must allege 

facts suffiCIent to constttute a cause of actIOn for InjUnctIOn and demonstrate It IS reasonably 

necessary to protect the legal nghts of the plamtIff pendmg m the actIOn Peek v Spartanburg 

Reg'l Healthcare Sys , 367 S C 450, 626 S E 2d 34, 36 (Ct App 2005), County of RIchland v 

SImpkInS, 348 S C 664, 560 S E 2d 902, 904 (Ct App 2002) 

Generally, for a prehmInary InJunctton to be granted, the plaIntIff must estabhsh that (1) 

he would suffer meparable harm If the InJunctton 15 not granted, (2) he WIll hkely succeed on the 

ments of the htIgatIOn, and (3) there 15 an madequate remedy at law Scratch Golf Co 603 
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S E 2d at 908, Peek, 626 S E 2d at 36 The purpose of an InJunctlOn IS to preserve the status quo 

and prevent possIble rrreparable Injury to a party pendIng htigatlOn Id When a court IS 

requested to Issue a temporary InJuncnon It may consIder the ments of a case to the extent 

necessary to determIne whether a temporary Injunction IS appropnate" Helsel v City of N 

Myrtle Beach, 307 S C 29,413 S E 2d 824 826 (1992) 

I PLAINTIFF IS NOT LIKELY TO SUCCEED ON THE MERITS BECAUSE IT 
HAS NO INTEREST IN THE SUBJECT PROPERTY 

As argued In exhaustIve detatl In Defendant CDM s Memorandum In Support of ItS 

Mohon to Cancel the LIS Pendens ( LIS Pendens Memorandum ), PlaIntIff Republtc has no baSIS 

to claim any Interest In the Property Thus, not only IS It unhkely that PlaInhffwIlI prevatl on the 

ments, It IS a legallmposslbIhty 

PlaIntIff acknowledged In ItS Complamt that the Property was foreclosed on and 

legttImately purchased by Defendant CDM Complamt, Paragraphs 57 and 58 In filmgs wIth 

the Federal Court, PlaIntIff acknowledged that ItS effort to assert an mterest m the Property was 

moot Repubhc Monon to Vacate, attached as ExhIbit No 18 to LIs Pendens Memorandum In 

a letter to Hartford Frre Insurance Company, which holds vanous bonds on the Property, Plamtlff 

Repubhc has disowned any mterest m or obhgatlOns related to the Property December 26 2010 

DaVid Peter Letter ExhIbit No 2 

PlaIntiff Repubhc and CPA wtlhngly executed a Consent Foreclosure Order that 

speCifically states that CPA IS ' forever barred and foreclosed of all nght, tItle, mterest and eqUlty 

of redemptlOn m the said mortgaged premIses so sold' Consent Decree and Foreclosure Sale, 

Page 13, Paragraph 11, Exhibit No 5 to LIS Pendens Memorandum 

The South Carohna legislature has memonahzed the res JudIcata effect of foreclosure 

sales by statute, thus precludmg any collateral attacks on such sales 
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Upon the executIOn and delIvery by the proper officer of the court of a 
deed for any property sold at a JudiCIal sale under a decree of a court of competent 
Junsdlctlon the proceedmgs under which such sale IS made shall be deemed res 
Judicata as to any and all bona fide purchasers for value Without nonce, 
notwlthstandmg such sale may not subsequently be confirmed by the court 

S C Code Ann § 15-39-870 See also 27 S C Junsprudence Mortgages § 125 ( Foreclosure 

proceedmgs are res Judicata as to any bona fide purchaser for value without notice ) The South 

Carolma Supreme Court recently affirmed that foreclosure sales are not subject to collateral 

attack even when the plamtlff wa<; not properly served with the foreclosure Robmson, 701 

S E 2d at 740 

Tlus lawslllt, the Its pendens, and the proposed temporary mJunctton barrmg Defendant 

CDM from developmg Its own property are nothmg but Illegal collateral attacks on the 

foreclosure Indeed, PlamtIffs own counsel has acknowledged that the lawsmt IS over the 

status and propnety of the foreclosure transfer of ntle to the CarolIna Park lands to [Defendant 

CDM] March 3,2011 Ahce Paylor Emad Exhibit No 3 Smce, under clear South Carohna 

law, Plamtlff IS not entitled to collaterally challenge a foreclosure, there IS absolutely no 

hkelIhood of success on the ments 

Of course, there are a mynad of other reasons that PlamtIff IS not lIkely to succeed m Its 

claims agamst Defendant CDM As argued extensively m CDM s Memorandum m Support of 

MotIOn to Cancel LIs Pendens 

1 PlamtIffRepublIc as a partner m CPA, never had any mterest m the Property and 

cannot assert any claims based on an Imagmed mterest, LIS Pendens Memorandum Pages 16-20, 

2 Plamtlff Repubhc does not have contractual or statutory authonty to bnng a claun 

on behalf of CPA, LIs Pendens Memorandum, Pages 20 22, 
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3 Piamtiff Republic, as a partner m an msolvent real estate partnership, owed 

fiducIary dUtles to CPA s creditors, mcludmg Defendant CDM, not the other way around, LIs 

Pendens Memorandum Pages 28 30, 

4 Plamtlff Repubhc has not Identified any vahd baSIS for a constructIve trust over 

the Property that Defendant CDM paid $50 mllhon for LIS Pendens Memorandum, Pages 28-32, 

4 Defendant CDM as a lender and not a partner m CPA, was not obligated under 

the Non-CompetitIon and Confidentiality prOVISIOns of the CPA OperatIng Agreement and, 

therefore, could not possIbly have breached same LIS Pendens Memorandum, Pages 32 33, 

5 Plamhff Repubhc SIgned a release gIvmg up all claIms agamst the Defendants, 

Lts Pendens Memorandum, Page 33 and 

6 Plamttff Repubhc IS not entItled to any eqUItable relief because of the prejudice 

that would result to Defendant CDM and because of RepublIc s unclean hands LIS Pendens 

Memorandum Pages 33-36 

In summary, Plamtlff IS not hkely to succeed on the ments of thiS case, WhICh strongly 

mitIgates grantmg any sort ofprehmmary mJunctIon 

II PLAINTIFF REPUBLIC WILL NOT SUFFER IRREPARABLE HARM IF A 
TEMPORARY INJUNCTION IS DENIED 

The only purpose of an mJunctIon IS to preserve the status quo to aVOid possible 

Irreparable Injury to a party pendmg lItIgatIon ZabmskI V Bnght Acres Assocs . 346 S C 580 

553 S E 2d 110, 121 (2001), MatlSource, L L C v M A Batley & Assocs. 356 S C 363, 588 

S E 2d 635, 638 (Ct App 2003) 

PlamtIff RepublIc has not IdentIfied any Irreparable harm that WIll result to It If a 

temporary m]unctIon IS demed PlamtIff Repubhc has an entrrely separable set of tort claIms 

seekmg monetary damages agamst Defendants that do not assert an mterest m the land They 
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WIll be able to pursue those claIms regardless of what happens wIth the Property Smce Plamhff 

has no mterest m the Property and cannot somehow reverse the foreclosure and reclaIm the 

Property, anythmg Defendant CDM does wIth the Property cannot possIbly result m harm to 

Plamtlff, much less irreparable harm 

SImIlarly grantmg an mJunctlOn would not mamtam the status quo but would effectIvely 

gIve Plamtlff Repubhc more nghts m the Property than they ever enjoyed m the past The status 

quo current IS that Defendant CDM IS the sole owner of the Property By assertmg an mJunctlOn 

over the land, Plamtlff IS sImply trymg to re-assert and co-opt CPA s mterest m the Property, an 

mterest that was wIped out by last year s foreclosure In other words, Plamtlff IS attemptmg to 

use an inJunctIOn, Just as It IS usmg the hs pendens not as a sbteld to mamtam the status quo, but 

rather as a sword to gam leverage over the Defendants EqUity should not allow thIS 

ill PLAINTIFF REPUBLIC HAS AN ADEQUATE REMEDY AT LAW 

PlaintIff Repubhc also has an adequate remedy at law for Its gnevances, namely the 

FOURTEEN causes of actIon for monetary damages Ulttmately, any recovery made by Plamtlff 

Repubhc IS gOing to entaIl monetary damages Smce Plamtiff Repubhc has no Interest m the 

Property, It cannot recover anythmg other than monetary damages 

Agam, the purpose of an m]unctlOn IS the preservatlOn of the status quo MatlSource. 588 

S E 2d at 638 A temporary mJunctlon IS used to preserve the subject of controversy m the 

condItIon whIch It IS at the time of the [o]rder untIl opportumty IS offered for full and dehberate 

InvestlgatIon and to preserve the eXIsting status dunng htigatIOn Id, Peek, 626 S E 2d at 37 

The current conditlon of the Property IS that It IS owned solely and completely by Defendant 

CDM Under clear South Carohna law, PlamtIff cannot challenge that ownershIp As such, an 
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mJunctton would not mamtam the status quo but would overturn It and create substantIve nghts 

for PlamtIff where none prevIously eXIsted 

IV IF THE COURT IS CONSIDERING IMPOSING A TEMPORARY INJUNCTION, 
PLAINTIFF REPUBLIC MUST PROVIDE A $50 MILLION BOND TO COVER 
DEFENDANT CDM'S POTENTIAL LOSSES 

Pursuant to Rule 65( c) of the South Carolma Rules of ClVlI Procedure, no temporary 

mJunctIOn shall Issue "except upon the gIvmg of secunty by the apphcant, m such sum as the 

court deems proper, for the payment of such co~ts and damages as may be mcurred or suffered 

by any party who IS found to have been wrongfully enJomed or restramed" As set out m the 

affidaVIts of COM's manager, Ed Navarro, any mJunctIon bamng the dIsposal or transfer of the 

Property would result m enormous damages to COM COM IS already m the due dIlIgence phase 

of a $7 milhon purchase Other potentIal buyers are consIdenng a purchase of approxImately 

200 reSIdential lots for an apprOXImate sales pnce of $14 to $16 mIllIon Several commercIal 

developers are mterested as well The budgeted annual carrytng cost alone on the Property IS 

$15 mIllIon 

Clearly, IfPlamtIffs motion for a temporary mJunctlOn IS granted, the harm to Defendant 

CDM would be substantIal CDM would ImmedIately lose a $7 mIlhon contract, would lIkely 

lose another $14 mIllIon m reSIdential sales, and would suffer long term mdIrect losses, all whIle 

stIll havmg to pay substantial carry costs on the Property An mJuncnon would JeopardlZe the 

entire project and CDM s $50 mIllIon mvestment m that project As such, a bond m the amount 

of $50 mIllIon should be reqUIred before any mJunctIon IS placed 

CONCLUSION 

All partIes have acknowledged that Defendant CDM paId $50 mIllIon to buy thIS 

Property out of foreclosure That foreclosure went forward WIth PlamtIffs consent PlamtIff 
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consented to Defendant CDM bIddIng on the Property PlaIntIff consented to a mutual release 

WIth Defendant CDM PlaIntIff never appealed the foreclosure order 

When PlaIntIff could not find a buyer for the project pnor to the agreed foreclosure date, 

Pla10tIff reneged on all of these agreements and delayed the foreclosure for months through a 

senes of fnvolous filIngs The Bankruptcy Court ruled that Republic Improperly filed for 

bankruptcy The Federal DIStrIct Court ruled that RepublIc was not entItled to Injunctive relief 

HaVIng struck out In Bankruptcy Court and Federal DIStnct Court and apparently unwIlhng to 

challenge the foreclosure 10 the only appropnate JunsdictIOn before the Master-In-EqUIty 

Pla10tIff now seeks relIef In the Court of Common Pleas 

Just lIke Judge Norton In the DIStnct Court thIS Court should reject PlaIntIff RepublIc s 

demand for 10JunctIve relIef RepublIc s proposed temporary InjunctIon and lIs pendens are 

legally and factually bankrupt PlaIntiff Repubhc has never had an Interest 10 the Property, and 

Carolma Park s 10terests 10 the Property have been Irrevocably foreclosed on, both lIterally and 

figuratIvely PlaIntiffs own attorneys have acknowledged that thIs laWSUit IS noth1Og but a 

collateral attack on the foreclosure, somethIng exphcItly forbIdden by South CarolIna statute 

S C Code Ann § 15-39-870 As such, PlaIntiff's purSUIt of an InjUnctIOn IS nothIng but a thInly 

dIsgUIsed effort to hold CDM s Property hostage and gaIn leverage In thIS htigatIOn 

PlaIntIff has faIled to show that It IS hkely to succeed on the ments Pla10tIffhas faIled to 

show that It wIll suffer Irreparable harm If CDM IS allowed to develop ItS Property free of 

PlaIntiffs 10terference Rather than maIntaInIng the status quo, any grant of an 1OJunctIOn would 

upset the status quo by giVIng RepublIc control over Property It never owned 10 the first place 

If the Court IS consldenng a temporary InjunctIOn at all, It must reqUire an adequate bond 

to cover Defendant CDM s damages when It loses In excess of $20 mIlhon 10 deals and suffers 
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untold amounts from the delay of the entIre project GIven the broad losses faced by CDM and 

the $1 5 mllhon a year cost m mamtamIng the Property, any bond must at a mimmum cover 

CDM's $50 mIlhon Investment In the Property 

Respectfully submItted, 

i 1A~'201! 
Charleston South Carolma 

PIERCE, HERNS, SLOAN & McLEOD, LLC 
The Blake House 
321 East Bay Street 
PO Box22437 
Charleston SC 29413 
Telephone (843) 722-7733 

Telefax 3)~ 

E PIerce II EsqUIre 
Joseph C WIlson, IV, EsqUIre 

ATTORNEYS FOR DEFENDANT CDM OF 
CHARLESTON, LLC 

CERTIFICATE OF SERVICE 

I certIfy that on thIS date a copy of the foregomg was 
served on each party or counsel of record by maIlmg or hand 
debvery m the manner prescnbed by the applIcable Rule of 
CIvIl Procedure 

Tills J:k... day of AfYl { 2011 

l£RJe~ 
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STATE OF SOUTH CAROLINA ) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
NINTH JUDICIAL CIRCUIT 

COUNTY OF CHARLESTON 

CAROLINA PARK ASSOCIATES, LLC 
and REPUBLIC-CHARLESTON LLC, for 
Itself and on behalf of Carolina Park 
ASSOCiates, LLC 

PlaIntlffs, 

CASE NO 2010-CP-I0-6042 

) 
SUPPLEMENTAL AFFIDAVIT OF 

EDMUND F NAVARRO 
v 

BENEDICT T MARINO, DOUGLAS H 
DmRICK, JOHN CHALSTY, MDC OF 
CHARLESTON LLC and CDM OF 
CHARLESTON, LLC, 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 

--------------------------) 
PERSONALLY APPEARED before me, Edmund F Navarro, who, being duly 

sworn deposes and says 

1 I am a Manager, of GLI Management LLC, the sole Manager of 

Defendant CDM of Charleston, LLC I submit thiS affidaVit to supplement my pnor 

affidavlt and explain two of the more slgmficant developments related to the Carohna 

Park Property In the last few months and how the hs pendens asserted by PlaIntIff 

Repubbc Charleston LLC has adversely Impacted the development ofCarohna Park 

2 On March 9 2011, Defendant CDM entered a Purchase Agreement With 

Carohna Park Apartments I, LLC Pursuant to tills Purchase Agreement Carolina Park 

Apartments has agreed to purchase a slgmficant tract of land from CDM ("Phase I ) and 

has obtaIned an optlon on a second plece (' Phase II') We anttclpate a purchase pnce of 

$3,700,000 for Phase 1 and an additIonal $3,300 000 for Phase 2 of this project 

EXHIBIT 
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3 Pursuant to the Purchase Agreement, Carolina Park Apartments has 90 

days to conduct due dl11gence from the date ofthe contract If the 11s pendens IS not lifted 

by June 7, 2011 and CDM cannot deliver a clean tItle on the Property, Carolina Park 

Apartments can back out of the contract I belIeve that they will exercise that nght, and 

CDM will lose the deal If the lis pendens IS not lifted There are several other 

competitive locatIOns In Mt Pleasant that Carolina Park Apartments can go to If the lIs 

pendens remaInS In place 

4 Also, CDM would lIke to have two or three home bUilders begIn 

constructIng homes In Carolma Park thiS year We are unable to move forward on thiS 

because of the lis pendens CDM has received very mtense Interest for residential lot 

purchases from well over a dozen national and regIOnal bUilders Some have expressed 

an mterest In purchasmg all the outstandmg residential lots which would be a multi­

million dollar deal The pursuit has been so aggressive that we have conSidered settmg 

up an Informal auctIOn process However, I cannot deliver good title to these bUilders 

With the lIs pendens In place and Just explammg the lIs pendens to them could have an 

adverse Impact on their Interest In the Property 

5 We are currently m talks With several home bUilders to sell around 200 

reSidential lots by the end of the year We anticipate a purchase pnce between $14 and 

$16 mllhon for thiS first round of sales Further, m order to develop the rest of the 

Property, we need to get an Initial sale completed and start construction Gettmg thiS first 

deal off the ground Will have a tremendous posItive Impact on the value and pnce of 

subsequent deals As such the lis pendens that IS currently In place IS not only hmdenng 
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current deals m excess of $20 millIon It IS havmg an mdlrect and negative Impact on 

future deals 

FURTHER AFFIANT SAYETH NOT 

SWORN to before me thiS 

SOUTH CAROLINA 

IRES I h /')..oI'S 
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LJtfV ":0 IV UI .j,ja Kimberly Peter (Home) 703 278-1059 

II 
REpUBLfC LAND DEVELOPMENT LLC 

Ms Martbel Luzunans 
Bond Claun Department 
Hartford FIre Insurance Cotnpan} 
1 Hartford Plaza T-4 
Hartford CT 06155 

Re 564 SM5807 

December 26 2010 

CIa un No 
Bond No 22 BSB BV5029 

Dear Ms Luzunans 

As vIe had preVlouslv notlfied our lIIsurance agectS at \\ll11ls of North Carolma 
when we received the on gmal lettexs we bebeve t1us claun IS Dot vaItd QC appropnately 
asserted agamst us, or any of the guarantorS The notlces from. the Town of Mt Pleasant 
are dated August 23, 2010 however as ofJuly 13,2010 btle to the subject propert) was 
sold pursuant to a foreclosure sale to the second hen holder CDM of Charleston, LLC 
Upon that transfer of tttle CDM of Charleston L LC became hable for any such 
continuIng oblIganons, and our suret) should ha\ e been released or canceled 
AccordUlgl.y Carollna Park ASSociates. LLC IS no Jonger responsIble for any oithe 
underlYIng bonds or obllganons rela1lng to the development as of the date of the clmm 
ImtJated by the Town We wIll be happy to dISCUSS tlus further WIth }OU Please feel free 
to call me at (703) 537 3167 or Mr Stacy Homstem at (301) 385-8041 

cc Jenrufer Carson - Wllhs 
StevenGngg 
Stacy Homstem 
RIchard L. Kramer 
Ahce Paylor Esq 

Very trol} yours, 
CAROLINA PARK ASSOCIATES. LLC 
By RepublIc Charleston LLC 

OM ber 

968J-CMahrStreet SuitelOO FaIrfax., Virgllu.a22031 Pllolle(7OJ)537 3160 FAX(703}531-JI79 

p1 
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From Alice Paylor I mallto apaylor@rrhlawfirm com] 
Sent Thursday, March 03, 2011 10 21 AM 
To Jay Claypoole 
Subject carolina Park 

Jay -

Although we are m lIngatIOn over the status and propnety of the foreclosure transfer 
ofntle to the Carolma Park lands to your chents, and WIthout waIvmg any of our 
claIms under that hngatIOn, we do not belIeve a conveyance by foreclosure removes 
Carolma Park AssoClates, LLC from Its status as the Declarant under eIther the By 
Laws or the Declaranons of the vanous aSSOCIanons That saId, there are a number 
of matters that reqUlre ongomg attennon and oversIght, whIch my clIent wants to 
ensure are appropnately managed Among other thmgs, tax returns and filmg 
extensIOns need to be flIed for each of the assoclanons, WhICh my clIents had flIed up 
and through 2009 To that end, RepublIc Charleston LLC, as Managmg Member of 
Carohna Park ASSOCIates, LLC would propose to appomt two addlnonal DIrectors of 
your chent's choosmg to each ofthe aSSOClanons and sub aSSOCIatIOns (to 
complement Messrs Gngg, Marmo and Peter, or three Duectors IfMr Manno IS no 
longer able to serve), WIth the expectanon that they would m tum elect officers who 
are assocIated WIth your clIent's firm to manage the aSSOClanons for the benefit of the 
project and that they would report regularly to us on the fmanclal status, clalffis, 
operatIOns, etc of the assoclanons, for so long as the matters m lItiganon remam 
pendmg We Slffiply want to ensure that the property IS appropnately managed, and 
that the aSSOClaoons follow theIr mandates for the Umt Owners m the proJect, and 
would acknowledge that as the present ntle holder, your chent IS best posinoned to 
do so Once the hnganon IS concluded, we would transltlOn the duties and 
responslbilines accordmgly 

Please let me know If your chents are m agreement WIth thts 

AlIce 

~ EXHIBIT 

il-
~ 
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============================================================================= 

Conf~dent~al~ty Not~ce 

Th~s message ~s ~ntended exclus~vely for the Lnd~v~dual or 
ent~ty to wh~ch ~t ~s addressed Th~s commun~cat~on may 
conta~n ~nformat~on that ~s propr~etary pr~vLleged 

conf~dent~al or otherw~se legally exempt from d~sclosure 

If you are not the named addressee you are not author~zed 
to read pr~nt reta~n copy or d~ssem~nate th~s message 
or any part of ~t If you have rece~ved th~s message ~n 
error please not~fy the sender ~mmed~ately eLther by 
phone (800-237-2000) or reply to th~s e-ma~l and delete 
all cop~es of th~s message 

To ensure compl~ance w~th the requ~rements ~mposed by the 
IRS we ~nform you that any U S federal tax adv~ce 
conta~ned ~n th~s commun~cat~on (~nclud~ng the 
attachments) ~s not ~ntended or wr~tten to be used for 
the purpose of (a) avo~d~ng penalt~es under the Internal 
Revenue Code or (b) promot~ng market~ng or recommend~ng 
to another party any transact~on or tax-related matter[sl 
To prov~de you w~th a communLcat~on that could be used to 
avoLd penalt~es under the Internal Revenue Code wLII 
necessar~ly enta~l add~t~onal ~nvest~gat~ons analys~s and 
conclus~ons on our part 
============================================================================= 
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STATE OF SOUTH CAROLINA 

COUNTY OF CHARLESTON 

) 
) 
) 
) 

CAROLINA PARK ASSOCIATES, LLC, ) 
And REPUBLIC-CHARLESTON, LLC, ) 
for Itself and on behalf of Carolma Park ) 
ASSOCIates, LLC, 

PlamtIffs, 

vs 

BENEDICT T MARINO, DOUGLAS H 
DITTRlCK, JOHN CHALSTY, MDC OF 
CHARLESTON, LLC, and CDM OF 
CHARLESTON, LLC, 

Defendants 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

------------------------) 

IN THE COURT OF COMMON PLEAS 
FOR THE NINTH JUDICIAL CIRCUIT 
CIA NO 2010-CP-IO-6042 

DEFENDANT CDM OF CHARLESTON, 
LLC'S MEMORANDUM IN SUPPORT 
OF MOTION TO DISMISS 

TO RICHARD ROSEN, ESQUIRE, ATTORNEY FOR PLAINTIFF REPUBLIC­
CHARLESTON, LLC 

ThIS matter IS before the Court on the monon of Defendant CDM of Charleston, LLC 

("CDM'') for rusffilssal of all claims agamst It asserted by PlamtIff Repubhc-Charleston, LLC, 

mcludmg claIm asserted on behalf of Carohna Park ASSOCIates, LLC ("CPA") CDM's 

argument IS SImple Repubbc has released all claIms against CDM ansmg out of Carohna Park 

other than claIms for "fraud or WIllful mIsconduct" However, m order to assert a clalffi for 

fraud, Repubhc must show that COM owes 1t some duty to dIsclose or fidUCiary duty Smce 

CDM was merely a subordmated lender to CPA, as acknowledged repeatedly m the Complamt, 

Paragraphs 17 and 57, It owed no duty to Repubhc Brown v C & S Real Estate ServIces. Inc, 

314 S C 463,445 S E 2d 463, 466 (Ct App 1994) ("Absent speCIal cIrcumstances, relatIOnshIp 

between mortgagee and mortgagor IS that of debtor/credItor, With no fidUCIary obhgatlOns 

Imposed on mortgagee ") 
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Moreover, smce COM's lImIted role as a lender and not a partner was clearly set out m 

the CPA Operatmg Agreement,l Republic IS charged WIth the knowledge contamed m that 

Operatmg Agreement, and should not be allowed to plead the exact OpposIte of what It agreed to 

Burwell v South CarolIna Nat'l Bank, 288 S C 34, 340 S E 2d 786, 790 (1986) ("One cannot 

complam of fraud and mIsrepresentatIOn m the contents of a document If the truth could have 

been ascertamed by readmg It ") 

Fmally, the only act that COM IS accused of IS purchasmg the subject Property out of 

foreclosure to protect Its own standmg as a secured lender Smce CPA was msolvent at the tune, 

whIch Repubhc has acknowledged, RepublIc, as the manager of CPA, owed fidUCiary dubes to 

CPA's creditors, mcludmg COM, not the other way around Cumberland Wood Products, Inc v 

Bennett,308SC 268,417SE2d617,619(CtApp 1992) 

Defendant COM relies on the facts set forth m Its Memorandum m Support of Mobon to 

Cancel LIS Pendens ("LIS Pendens Memorandum") and It mcorporates the relevant arguments 

and Exlnblts from that Memorandum herem 

LEGAL ARGUMENT 

I PLAINTIFF REPUBLIC HAS SIGNED A MUTUAL RELEASE WITH 
DEFENDANTS 

Plambff Repubbc has signed a Mutual Release WIth an Defendants releasmg claIms 

related to Carolma Park and COM's mortgage "except for those claIms ansmg out ofthe fraud or 

Willful mIsconduct of any of the [Defendants]" Mutual Release, Page 2, ExhIbIt No 6 to LIS 

Pendens Memorandum 

I Both the CPA Operatmg Agreement and the Mutual Release are exhIbIts to the ComplaInt and are referred to and 
Incorporated mto the Complatnt As such, they are both appropnately conSIdered on a monon to dlsrmss Rule 
lO(c), SCRCP ( A copy of any plat, photograph, dIagram, document, or other paper whIch 15 an exhlblt to a 
pleadmg IS a part thereof for all purposes If a copy IS attached to such pleadIng' ) 
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PlaIntIff Repubbc has alleged SIxteen different causes of actlOn agaInst all Defendants 

Three of these causes of actlOn allege breaches of contract that clearly have nothmg to do Wlth 

fraud or wlllful lTIlsconduct PlamtIff's claims for breach of the Carolma Park Operatmg 

Agreement (Second and Fifth Causes of Action), and breach of the Mutual Release Agreement 

(Eighth Cause of ActlOn) are plamly breach of contract claims that do not mvolve fraud or 

WIllful misconduct 

Plamtlff has apparently tned to circumvent thiS fact by allegIng a "wIllful breach of 

contract," but It IS well-settled In South Carohna that motlve m a breach of contract case IS 

mel evant Holland v Spartanburg Herald-Journal Co, 166 S C 454, 165 S E 203,205 (1932) 

("There IS no doubt as to the general pnnciple that m an actlOn for breach of contract the motives 

of the wrongdoer are not to be conSidered m esnmatmg the amount of damages, and that he IS 

only lIable for such damages as are the natural and proximate result of the wrongful act ") 

Because the Mutual Release ends these clrums, PlruntIffs claIms for breach ofthe Carolma Park 

OperatIng Agreement (Second and Fifth Causes of ActlOn), and breach of the Mutual Release 

Agreement (Eighth Cause of ActlOn) should be dlsmlssed 

IT DEFENDANT CDM HAS NO DUTY TO DISCLOSE TO PLAINTIFF REPUBLIC 
BECAUSE THEY HAVE A CONTRATUAL LENDER-BORROWER 
RELATIONSHIP, NOT A FIDUCIARY RELATIONSHIP 

Plamtlff Republic's other tmrteen causes of actIOn do allege some wIllful act but do not 

state a claim agamst Defendant CDM because the Complamt falls to allege a fidUCIary 

relanonsmp between COM and Repubhc Throughout Its complamt, Plamnff attempts to allege 

two different WIllful acts Flrst, Plamtlff complams that the Defendants faIled to dtsc10se theIr 

negotlatlons WIth Grove Land and usurped a corporate opportumty by entenng an agreement 

WIth Grove Land Complrunt, Paragraphs 61-66, 83-84, 124, 145, 149, 152, 157, 164 Second, 
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Plamtiff claIms that Defendants somehow deceIved PlamtIff WIth regards to the Mutual Release 

provislOn that states 'MDC agrees that It WIll not object to the filmg of a petItIon m bankruptcy 

by CPA or otherwIse contest the valIdIty of such filIng" Mutual Release, Paragraph (1), ExhIbIt 

No 6 to LIs Pendens Memorandum PlaIntIff complams that they Interpreted thIS to mean that 

CDM would "consent" to bankruptcy, an argument already rejected by both Judge WaItes and 

Judge Norton Complamt, Paragraphs 105-107, 111-112, 127-128, 134-135, 158, 164 

In the first place, attemptmg to apply these failures to dIsclose to CDM IS nonsensIcal 

CDM IS now owned by Grove Land Because RepublIc has absolutely no relatIOnshIp WIth 

Grove Land, there IS no reason Grove Land, or the entIty It now owns, has any duty to dIsclose to 

Repubbc negotIatIOns Grove Land had WIth RepublIc's partners SImIlarly, any prOVISIOns m the 

Mutual Release, or the OperatIng Agreement, Imposmg dutIes on MDC have nothmg to do WIth 

CDM 

From a legal standpomt, both of these allegatIons fall to state a claIm agamst CDM 

because CDM does not have a legal duty of dIsclosure runnmg to Repubhc Defendant CDM 

was never a member of Carolma Park and was otherwIse never a partner WIth PlamtIff RepublIc 

The only relatIOnshIp between RepublIc and CDM was that CDM was a secured credItor for 

CarolIna Park and sold the property to Carolma Park, whIle RepublIc was the managmg member 

of Carolma Park Put SImply, thIs once removed relatIonshIp slmply does not create any sort of 

duty to dIsclose or fidUCIary relatIonshIp flOWIng from CDM to RepublIc "Absent speCIal 

CIrcumstances, relatIonshIp between mortgagee and mortgagor IS that of debtor/credItor, wlth no 

fidUCIary oblIgatIOns Imposed on mortgagee" Brown, 445 S E 2d at 466 (cItmg Burwell, 340 

S E 2d at 790) Certamly, there IS no fidUCIary oblIgatlOn flowmg from a subordmated lender to 

a member of the borrower partnershIp 
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RepublIc has tned to CIrcumvent the fact that CDM was a lender and not a partner 

through conclusIve and entIrely unsupported allegatIons that CDM was the alter ego of MDC 

ComplaInt, Paragraphs 4, II, 79-84 The allegatIons In the ComplaInt, however, are dIrectly 

contradIcted by both the CPA OperatIng Agreement and In the Mutual Release, both of WhICh 

are attached to and part of the Complarnt In both agreements, Repubhc acknowledged and 

agreed that CDM was a lender and a separate entIty from MOC 

The defimtIOns In the OperatIng Agreement IdentIfy MOC and RepublIc-Charleston as 

the members of CPA and CDM as the owner of the Property to be sold CPA OperatIng 

Agreement, Pages 2, 5, 7, Exlnbit No 3 to LIS Pendens Memorandum The Operatrng 

Agreement recognIzes that CDM's contrIbutIon of land IS not a capItal contrIbutIon CPA 

Operatrng Agreement, Page 11, Exlnbit No 3 to LIS Pendens Memorandum The SIgnature page 

IdentIfies MDC and RepublIc-Charleston as the members, and acknowledges that CDM IS 

merely sIgnrng the Agreement as the seller of the Property and only agreemg to the seller's 

warrantIes contru.ned therern CPA Operatrng Agreement, Page 50, Exlnbit No 3 to LIS Pendens 

Memorandum Exlnbit A to the Agreement also lIsts RepublIc and MDC as the members of 

CP A CPA Operatmg Agreement, ExhIbIt A, ExhIbIt No 3 to LIS Pendens Memorandum 

SImIlarly, at the end of theIr reiatlonslnp, m 2010, PlamtIff Repubhc re-affirmed and 

agreed that ItS only partner m CarolIna Park was MOC In the Mutual Release Mutual Release, 

Paragraph 1 ExlnbIt No 6 to LIS Pendens Memorandum PlaIntIff RepublIc also acknowledged 

that COM was a lender to CPA, that CPA was In default on that loan, and that CDM may credIt 

bId at the foreclosure Consent Decree of Foreclosure and Sale, Pages 7-10, ExhIbIt No 6 to LIS 

Pendens Memorandum In short, at both the begmnmg and the end of Repubhc's relatIonshIp 
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WIth CDM, Repubhc aCknowledged m wntmg that CDM was merely a lender and a separate 

entIty from MDC Both of these wntmgs are attached to the Complamt 

As a sOphIstIcated party, RepublIc's claIms for fraud and mlsrepresentatlOn must fall 

because It IS bound by the express terms of the CPA Operatmg Agreement and the Mutual 

Release, both of whIch RepublIc sIgned Burwell, 340 S E 2d at 790 (1986) ("One cannot 

complam of fraud and mlsrepresentatlOn m the contents of a document If the truth could have 

been ascertamed by readmg It") Any allegatlOns that CDM was a fiducIary or partner to 

RepublIc are explIcItly contradlCted by the agreements sIgned by RepublIc SImIlarly, any 

allegatIons that CDM and MDC are one and the same are also contradIcted by the agreements 

SIgned by Repubbc RepublIc sImply cannot plead ItS way out of the clear notIce It was provIded 

and agreed to regardmg the relatIonshIp between Itself and CDM 

DespIte theIr clear contractual relatlOnshlp, Repubhc claIms that CDM owes It a fidUCIary 

duty to dIsclose and bases all of Its claIms on that duty The eXIstence of a duty owed IS a 

questIon of law for the courts Doe v Batson. 345 S C 316, 323, 548 S E 2d 854, 857 (2001), 

Doe v Manon, 361 S C 463, 605 S E 2d 556, 560 (Ct App 2004), affd, 373 S C 390, 645 

S E 2d 245 (2007), Wnght v Craft, 372 SCI, 640 S E 2d 486,499 (Ct App 2006) "The Court 

must determme, as a matter of law, whether the law recognIzes a partIcular duty" Charleston 

Dry Cleaners & Laundry, Inc v Zunch Am Ins Co. 355 S C 614,586 S E 2d 586,588 (2003), 

Wnght, 640 S E 2d at 499 

South Carohna law SImply does not recognIZe a duty to dIsclose, or other fidUCIary duty, 

between a subordmated lender and the borrower's partner "Absent speCIal Clrcumstances, 

relatlOnship between mortgagee and mortgagor IS that of debtor/credItor, WIth no fidUCIary 
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oblIgatlons Imposed on mortgagee" Brown, 445 S E 2d at 466 (CIting Burwell. 340 S E 2d at 

790) 

In order for one party to be a fidUCIary to another party "one party [ must be] In a supenor 

pOSItion to the other and that such a pOSItIOn enables hIm to exerCIse Influence over one who 

reposes specIal trust and confidence In hIm" Burwell, 340 S E 2d at 790 'The facts and 

CIrcumstances must indIcate that the one repoSing the trust has foundation for hIS bebef that the 

one gIVing adVIce or presentmg arguments IS acting not In rus own behalf, but m the mterests of 

the other party" Id In Burwell, the Court found that sophIsticated partIes dealing In an ann's 

length transaction dId not nse to the heIghtened level of a fidUCIary relatIOnshIp 

Furthermore, It IS well estabhshed In South Carohna that" where there IS no 

confidentIal or fidUCIary relatIOnship, and an arm's length transactIon between mature, educated 

people IS Involved, there IS no nght to rely" PItts V Jackson Nat LIfe Ins Co, 352 S C 319, 

334, 574 S E 2d 502, 509 (Ct App 2002) Accordmgly, WIthout a fidUCIary duty or a nght to 

rely, there can be no claIm of fraud or mIsrepresentatIon or any of the other claIms asserted by 

Repubhc relYing purported WIllful mIsconduct ansmg from a duty to dIsclose 

In fact, once CPA became Insolvent, as RepublIc has acknowledged happened m 2009, 

Complaint, Paragraph 18, RepublIc, as the managmg member of an Insolvent entIty, owed 

fidUCIary dutIes to that entIty's credItors, Includmg COM u[W]hen a corporation becomes 

Insolvent, or In a fallIng condItion, the officers and drrectors no longer represent the 

stockholders, but by the fact of Insolvency, become trustees for the credItors, and they then 

cannot by transfer of ItS property or payment of cash, prefer themselves or other credItors" 

Federal DepOSIt Ins Com v Sea PInes Co , 692 F 2d 973, 976-977 (4th Clr 1982), cert demed, 
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461 US 928 (1982), Cumberland Wood Products, Inc v Bennett, 308 S C 268, 417 S E 2d 

617,619 (Ct App 1992) 

RepublIc and CDM are sophIstIcated partIes that entered mto an arm s length transactIon 

to sell Carolma Park The Operatmg Agreement clearly defined the role of CDM as a thIrd-party 

lender wIth a JunIor mortgage CPA Operatmg Agreement, Paragraph 6, ExhIbIt No 3 to LIS 

Pendens Memorandum RepublIc has not alleged that CDM vIolated any part of Paragraph 6 of 

the Operatmg Agreement 

The only thmg that CDM dId was purchase the Property out of foreclosure, somethmg 

that It can clearly do under the Operatmg Agreement Moreover, CDM dIsclosed Its mtent to 

credIt bId Its second mortgage m both the Mutual Release and the Consent Decree of Foreclosure 

and Sale sIgned by RepublIc If CDM had not bought the Property m foreclosure, It would have 

lost $22 mIllIon m secured debt as the Juruor mortgagee The Complamt slffiply alleges 

measures taken by CDM to protect Its own mterests as a lender The law does not requrre a 

lender to refram from such exerCIse of prudence at the nsk of becommg a fidUCIary "bIg 

brother" Vercon Const, Inc V HIghland Mortg Co, 2005 WL 6158875 (D S C July 21,2005) 

affd 187 F App'x 264 (4th Crr 2006) 

RepublIc claIms that CDM usurped a corporate opportumty by actmg to protect Its $22 

mllhon mvestment Smce there was not a partnershIp or corporate relatIOns hlp between CDM 

and Republic, CDM could not pOSSIbly have "usurped a corporate opportumty" RepublIc's 

claIms are all based on the aCCUsatIOn that CDM owed Repubhc a duty to figure out a way to 

protect RepublIc and dIsclose everythmg to Repubbc As a matter of law, no such duty eXISts 

Accordmgly, all the claIms agamst CDM should be dISmIssed 
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ill REPUBLIC'S CLAIMS ON BEHALF OF CPA SHOULD BE DISMISSED 
BECAUSE REPUBLIC DOES NOT HAVE CONTRACTUAL OR STATUTORY 
STANDING TO ASSERT THOSE CLAIMS 

In Its memorandum m support of the motIon to cancel hs pendens, Defendant CDM sets 

out m detaIl that Repubbc cannot assert claims on behalf of CPA FITst, the CPA Operatmg 

Agreement reqUires both Repubhc and MDC to consent to any clatms agamst 'thud partIes" 

CPA Operatmg Agreement, Paragraph 11 (b), ExhIblt No 3 to LIs Pendens Memorandum 

CDM, as a lender and not a member of CPA, IS plamly a thrrd party LIS Pendens Memorandum, 

Pages 20-21 

In addItIOn, RepublIc has not compiled wlth Rule 23(b) of the South Carolma Rules of 

ClvlI Procedure govemmg denvattve actlons, which reqUITes that the party attemptmg to assert a 

denvabve actlOn set out the efforts It made to obtatn consent from the other members to file saId 

action LIS Pendens Memorandum, Pages 21-22 

IV REPUBLIC'S CLAIMS THAT ATTEMPT TO ASSERT SOME INTEREST IN 
THE PROPERTY SHOULD BE DISMISSED BECAUSE NEITHER REPUBLIC 
NOR CPA HAVE ANY INTEREST IN THE PROPERTY 

Plamtlff Repubhc's First Cause of ActIOn for Constructive Trust and Second Cause of 

Actlon for InJUDctJ.ve Rehef (as well as RepublIc's LIS Pendens and Motton for Prellmmary 

Injunctive ReItef) are all mvahd m that they seek to assert an mterest m Property that Repubhc 

has no mterest m Although the Issue IS argued extensIvely III CDM's LIS Pendens 

Memorandum, It can be boded down to one mescapable argument 

NeIther RepublIc nor CPA can collaterally attack a foreclosure by assertmg a legal or 

eqUItable mterest m the Property By statute, a foreclosure IS res Judicata and slmply not subject 

to collateral attacks S C Code Ann § 15-39-870, Roblnson v Estate of Hams, 378 S C 140, 

662 S E 2d 420 (Ct App 2008), affd, 390 S C 272, 701 S E 2d 740 (2010), LiS Pendens 
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Memorandum, Pages 22-26 In other words, neIther RepublIc nor CPA has any Interest In the 

Property folloWIng a foreclosure that they consented to and never appealed 

Usually, a constructIve trust IS Imposed when a party obtaIns a benefit ''whIch does not 

eqUItably belong to hlm and whIch he cannot m good conSCIence retaIn or WIthhold from another 

who IS benefiCIally entitled to It as where money has been paId by aCCIdent, mIstake of fact, or 

fraud, or has been acqUIred through a breach of trust or the VIOlatIOn of a fidUCIary duty" SSI 

MedIcal Servs, Inc V Cox. 301 S C 493, 392 S E 2d 789, 793-94 (1990) RepublIc has 

acknOWledged In Its bnefs that It has no Interest In the Property follOWIng the foreclosure 

Further, It has not alleged that It has any Interest In the funds prOVIded by Grove Park to buy the 

Property In foreclosure SInce RepublIc claIms no Interest In the Property or the funds that 

purchased the Property, It has no baSIS for a constructive trust over the Property LIS Pendens 

Memorandum, Pages 38-33 RepublIc can still pursue legal damages (assummg they can 

somehow CIrcumvent the above arguments), but It cannot attach Property that CPA Irrevocably 

lost In foreclosure and that was bought WIth thud party funds 

CONCLUSION 

Based on the foregomg, Defendants respectfully request an order of the Court dISmISSIng 

all claIms agamst Defendant COM on the follOWIng grounds 

1 RepublIc has released all claIms other than those based on WIllful mIsconduct, 

2 RepublIc has not alleged any valId cause of actIon agaInst CDM for WIllful 

mIsconduct because COM, as the subordInated lender to CPA, owed no fidUCIary 

duty or duty to dIsclose to RepublIc, 

3 RepublIc does not have contractual or statutory standIng to pursue claIms on behalf of 

CPA, and 
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4 Republic cannot pursue claIms agamst CDM's Property because It has no legal or 

eqUltable mterest m that Property fo]]owmg a valid foreclosure 

Respectfully submItted, 

Apn127, 2011 
Charleston, South Carohna Carl E PIerce, IT (Fed ID#3062) 

Joseph C WIlson, N (Fed ID#5886) 
ElIzabeth R Hamtlton (Fed ID#10468) 
PIerce, Hems, Sloan, & McLeod, LLC 
PO Box22437 
Charleston, SC 29413 
(843) 722-7733 
(843) 722-7732 
loewIlson@phsm net 

ATTORNEYS FOR DEFENDANT CDM 
OF CHARLESTON, LLC 

CERTIFICATE OF SERVICE 

I certIfy that on tlus date a copy of the foregomg was 
served on each party or counsel of record by maIlIng or hand 
delIvery m the manner prescnbed by the applIcable Rule of 
CIVIl Procedure 

ThIs}? 
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Amanda K Haffenden, RPR, eRR 
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2 

1 (May 2, 2011 ) 

2 MR ROSEN Some of these motIOns were 

3 resolved The motIOns to quash subpoenas I thmk are 

4 gone, and the motIon to compel arbItratIOn IS gone 

5 THE COURT MotIon to quash subpoena IS gone 

6 And then there was a supplemental motion to quash? 

7 MS PAYLOR That's pendmg, SIr 

8 THE COURT And a motion --let's see She's 

9 got wntten down here cancel lIs pendens, to dIsmIss, 

10 quash subpoenas, supplemental quash subpoenas, compel 

11 return of pnvIleged documents, and then motion to 

12 compel So It mIght be a lIttle more complIcated than 

13 that 

14 The cancel lIs pendens IS shU on, nght? 

15 MR ROSEN Right 

16 THE COURT And then the one to dIsmIss IS 

17 actually -- IS that the same thmg? We've got motIon to 

18 dIsmIss or, m the alternatIve, compel arbItratIOn, and 

19 then there IS motIon to dIsmISS and cancel hs pendens 

20 So the one we're dismIssmg or compel arbItratIOn IS 

21 resolved? 

22 MR WILSON Only the arbItratIOn request 

23 THE COURT All nght That IS resolved 

24 MR WILSON Joe WIlson, for defendants CDM 
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25 THE COURT All nght So let me go through 

3 

1 what I got m thIS notebook here FIrst one IS motIon --

2 well, It'S a memo, OpposItIOn to a motIon to dIsmISS or, 

3 m the alternatIve, compel arbItratIOn That's gone, 

4 nght? 

5 

6 

MR WILSON Just the arbItratIOn part 

THE COURT Just the arbItratIOn part All 

7 nght So cancel lIs pendens that's stIll on Compel 

8 the return of pnvIleged documents? 

9 MR ROSEN StIll on 

10 THE COURT Compel the return ofpnvIleged 

11 documents, stIll on I'm Just lookmg through what the 

12 notebooks were that got sent to me What else was there? 

13 MR ROSEN There were a number of motIOns, I 

14 belIeve, by CDM, defendant, to quash subpoenas based on 

15 the arbItratIOn motIon, whIch has been WIthdrawn 

16 THE COURT Okay So all those are over 

17 The plamtIffhas a motIon to compel PlamtIffs 

18 motIOns to compel what? 

19 MR ROSEN Responses to supplemental 

20 subpoena and also attorney-clIent Issue 

21 THE COURT Okay All nght That's stIll 

22 on All nght Let me get stratght here Who 

23 represents who agam? 

24 MR ROSEN Your Honor, Rosen, Rosen & 
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25 Hagood, RIchard Rosen, AlIce Paylor, ElIzabeth Palmer 

4 

1 represent the piamtiffs 

2 THE COURT CPA and RepublIc, LLC? 

3 MR ROSEN Correct, Your Honor 

4 THE COURT Okay All nght Joe, who do 

5 you represent? 

6 MR WILSON We represent CDM of Charleston, 

7 defendant CDM of Charleston 

8 THE COURT Okay And, Molly, how about you? 

9 MS HUGHES Your Honor, I, along WIth 

10 Trenholm, represent the remammg defendants, BenedIct 

11 Manno, Douglas DIttnck, John Chalsty, and then MDC of 

12 Charleston, LLC, so the remammg four defendants, Your 

13 Honor 

14 THE COURT Manno, DIttnck, Chalsty and 

15 MDC? 

16 MR WALKER Correct 

17 MS HUGHES And any motIons filed by those 

18 defendants, Your Honor, has been resolved, and you dId 

19 not reCIte any of them thIS mormng I thmk Trenholm 

20 had mformed Mary that those had been resolved 

21 THE COURT Okay All nght So we got 

22 everybody now? 

23 

24 

MR WILSON Yes, Your Honor 

THE COURT All nght Well, why don't we go 
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25 ahead and start wIth, WhICh IS the probably the bIg one, 

5 

1 I guess, IS to dIsmISS -- or dIsmISS or cancel the lIs 

2 pendens? 

3 MR WILSON Yes, Your Honor 

4 THE COURT All nght Is that your motlon 

5 then, Joe? 

6 MR WILSON Yes, Your Honor 

7 THE COURT All nght Go ahead 

8 MR WILSON Your Honor, Joe WIlson 

9 representmg defendant CDM 

10 As you pomted out, we're here -- from our 

11 pomt of VIew, the most Important motlon to be heard 

12 today IS concemmg a lIs pendens that's been placed on 

13 my clIent's entIre property ThIS IS a property that my 

14 clIent paId $32 mIllIon m cash for, plus a credIt to 

15 them of another $28 mIllIon, for $50 mIllIon total 

16 There IS no questIOn that that bId and that 

17 money came from my clIent from a thIrd party It has 

18 nothmg to do WIth RepublIc, was not acquIred 

19 fraudulently m any way, shape, or form, and was bought 

20 at a foreclosure that the plamtlffs contented to m 

21 wntmg, dId not appeal, dId not contest m any way, 

22 shape, or form The plamtlffs have peddled the clalills 

23 m thIS case to Judge W mtes m bankruptcy court who 

24 rejected them, to Judge Norton m the federal dIStnCt 
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25 Court, who rejected them, and have studIOusly aVOIded 

6 

1 gomg to Judge Scarborough, whIch IS the only place they 

2 could have contested thIS foreclosure, because they know 

3 If you go to Judge Scarborough, you got to come WIth 

4 money, and that IS the one thmg they decIded they dIdn't 

5 want to brmg to the table, IS money 

6 And that's what I want to talk about m terms 

7 of explammg how thIS development came to be, and, m 

8 partIcular, where the money for It came from, so I have a 

9 finanCIal tlmelme that wIll follow the money here 

10 ThIS property IS a very large development m 

11 Mount Pleasant called CarolIna Park, was ongmally 

12 bought by Manno, DIttnck, and Chalsty back m 1998 In 

13 2002 -- and thIS IS how It looked back then There are 

14 three dIfferent structures mvolved here FIrSt one IS 

15 pretty SImple Manno Dlttnck, and Chalsty bought thIS 

16 property, held It m the name of CDM of Charleston Very 

17 SImple, members, landowner 

18 In 2002, RepublIc approaches Manno, Chalsty 

19 and Dlttnck, and they deCIde to Jomtly develop thIS 

20 property They form CarolIna Park ASSOCIates, LLC, and 

21 thIS IS what the ownershIp structure looks lIke once they 

22 enter that agreement, thIS operatmg agreement You have 

23 two members -- well, first, let's start WIth the 476 
24 landowner Landowner IS Carolma Park ASSOCIates, the 



25 plamtIff RepublIc IS trymg to sue on behalf of You 

7 

1 have two members, MDC of Charleston, whIch IS Marmo, 

2 Chalsty and DIttnck, and RepublIc, RepublIc IS the 

3 managmg member, controls everythmg that goes on, and 

4 you have lenders You have Palmetto Debt Holdmgs, an 

5 entIty that IS not mvolved m thIS laWSUIt, WIth the 

6 pnmary mortgage, and CDM of Charleston, the ongmal 

7 owner, takes some cash and a mortgage, a second mortgage, 

8 subordmated mortgage 

9 So what happens IS to get to thIS -- and Just 

10 so you understand the money, m 2004, RepublIc puts $5 

11 mIllIon m CPA $3 mIllIon of that goes m cash to 

12 CDM to buy the property, and then CPA gets the $25 

13 mIllIon loan from PDH, the bIg pnmary mortgage lender 

14 In 2006 -- so the property IS movmg along, trymg to be 

15 developed, not a lot of sales gomg on They do have one 

16 bIg sale to Roper HospItal m 2006 It's out there nght 

17 now $5 mIllIon goes to PDH, $4 mIllIon to CDM on ItS 

18 note, and $5 mIllIon back to RepublIc from that one bIg 

19 sale 

20 2009, we're m the mIddle of our receSSIOn, 

21 property values are decreasmg, and there IS some senous 

22 financIal problems gomg on MDC agrees to put another 

23 $2 2 mIllIon m cash mto thIS property to try to keep It 

24 afloat RepublIc doesn't put anythmg mto It at that 
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25 tIme 2009, late m2009, Palmetto Debt Holdmgs, the 

8 

1 pnmary lender, mitIates foreclosure proceedmgs, and 

2 we're gomg to get mto that m detatl I'm Just tallang 

3 about the money nght now 

4 2010, m the mIddle of the foreclosure, 

5 CDM IS talkmg WIth a new, entIrely dIfferent thIrd party 

6 called Groveland, It'S some outsIde mvestors, and reach 

7 an agreement wIth them That agreement IS If thIS 

8 property goes mto foreclosure, and only If It goes mto 

9 foreclosure, CDM WIll provIde the cash -- I'm sorry, 

10 Groveland WIll prOVIde the cash to buyout the pnmary 

11 lender, PDH, credIt bId what CDM has, and WIll 

12 essentIally take over and become the managmg partner of 

13 CDM 

14 They could have used another entIty, but they 

15 left It m the hands of CDM for tax reasons OtherwIse, 

16 It would have been, you know, Groveland Management 

17 Property or somethmg else, but they stIck WIth CDM for 

18 tax reasons 

19 In 2010, after many, many efforts to delay 

20 thIS, m July It goes to foreclosure The only person 

21 bIddmg IS CDM WIth Groveland's money, $28 milhon m 

22 cash to credIt bId, m cash, and they credIt bId the 

23 second mortgage That's all the money ThIS IS how the 

24 structure looks today 
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25 The landowner IS back to bemg CDM The IS a 

9 

1 controllIng and managmg member IS a Groveland entIty 

2 that IS completely a thIrd party to thIS whole process 

3 and IS m the dnver's chair, and Manno, Chalsty, and 

4 DIttnck trusts are mmonty members, and they're kmd of 

5 sIttmg back m the wmgs 

6 What thIS means -- I thmk It'S Important for 

7 thIS Court to understand exactly what's gomg on WIth the 

8 money, who's contnbuted to thIS proJect, and who has 

9 not Manno, DIttnck and Chalsty, as CDM and MDC, they 

10 put the land m Now, the value of thIs land IS m 

11 dIspute ObVIOusly, It'S fluctuated some over the years 

12 Complamt says It'S worth 153 mIllIon The complamt 

13 allegatIOns there IS a $75 mIllIon offer for the land, 

14 and the foreclosure values It at $50 mIllIon 

15 Manno, DIttnck, and Chalsty also took 

16 $7 mIllIon out, and m 2009 they put $2 2 mIllIon back 

17 m Groveland, as CDM, put $32 mIllIon m, so theIr 

18 combmed contnbutIOn of the defendants today IS they put 

19 m the land, plus a net of $27 mIllIon That's where 

20 they stand 

21 RepublIc, on the other hand, IS askmg for 

22 help here when they put $5 mIllIon mto thIS project and 

23 took $5 mIllIon out That's not even countmg theIr 

24 development fees They have a total loss of zero sIttmg 
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25 here today, and that IS why CDM owns thIS property and 

10 

1 not RepublIc, because CDM bought It m foreclosure 

2 I thrnk It'S also Important for the Court to 

3 understand exactly what happened before that foreclosure 

4 and everythmg that's gone on 

5 In January -- there IS a contentIon here --

6 well, first of all, back m December of 2009, PDH put It 

7 mto foreclosure, not CDM, not MDC, not anyone that IS 

8 anywhere today, but a separate lendmg for pnmary 

9 mortgages In January -- everyone IS scramblIng around 

10 to find a buyer before the foreclosure goes through 

11 In January, Mr Manno e-malis Lucas Padgett, 

12 who IS the attorney for CPA, the plamttff, and tells 

13 hIm, we're talkmg WIth thIS thIrd party, Groveland, 

14 about buymg thIS property out of foreclosure If you 

15 can't fmd a buyer 

16 In March, all the partIes here today enter a 

17 mutual release, and we would be tailing about thIS mutual 

18 release If there weren't so many other defenses, but It'S 

19 Important for you to understand that there IS a mutual 

20 release entered by the partIes that does two thmgs Is 

21 sets a date for the foreclosure for May 18th It's 

22 basIcally a contmuance to gIve Repubhc more tIme to 

23 find someone, and they release all the clatms agamst 

24 each other, except for clatms ansmg out of WIllful 
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25 acts 

11 

1 So everyone thmks 1t'S all done, and at the 

2 same tIme -- let's see That's March They enter a 

3 consent decree, a foreclosure, that sets the date of the 

4 foreclosure by consent for May 18th and acknowledge the 

5 nght that CDM can cred1t b1d the foreclosure And then 

6 they enter the mutual release on May 13th May 17th, on 

7 the eve of the foreclosure date Repubhc puts CPA mto 

8 bankruptcy W1thOut the consent of 1tS partner, MDC, even 

9 though 1t'S very clear m the operatmg agreement they 

10 got to have the consent 

11 MDC doesn't say anythmg CDM doesn't say 

12 anythmg PDH, who 1sn't here today, the pnmary lender, 

13 Jumps up and says, Th1s 1S an 1mproper bankruptcy, and 

14 moves to d1sm1ss 1t And, eventually, 1t 1S d1sm1ssed, 

15 on June 17th 

16 On June 30th, RepublIc files an actIOn for a 

17 TRO and mJunctIve rehef, that's what they're here for 

18 today, m front of Judge Norton, and that 1S all demed 

19 on July 8 There 1S a motIon to cons1der Judge Wa1tes' 

20 order There 1S an appeal to Judge Norton It Just goes 

21 on and on and on All th1s stuff 1S rejected by Judge 

22 Wa1tes and Judge Norton, and eventually, the foreclosure 

23 [mally does, mdeed, take place on July 13th No 

24 b1dders except for CDM Mr Coggms, the wh1te kn1ght 

481 



25 that RepublIc IS gomg to be toutmg to you, never shows 

12 

1 up, never has the money The only person wIth the money 

2 IS CDM 

3 So that IS kmd of the factual background of 

4 where we are, so we've got a lot of dIfferent arguments 

5 I've got a whole lIst of them that I don't even know that 

6 I'm gomg to really go through It's hard to pIck whIch 

7 one to talk about, but the mam one, WIth regards to lIs 

8 pendens, IS that thIS property has been through 

9 foreclosure 

10 The plamtIffs were foreclosed on The 

11 foreclosure wasn't appealed Everythmg was done m the 

12 world to stop It, but It went through The plamtlffs 

13 agreed to the foreclosure They SIgned a consent order, 

14 saymg you can foreclose and CDM can bId on It Once 

15 you've gone through that foreclosure, It IS not subject 

16 to collateral attack If there IS anythmg to pull out 

17 of the bnef, and I apologIze for the length of It, It'S 

18 that under South CarolIna law, you cannot collaterally 

19 attack a foreclosure It's not case law, It'S a statute 

20 15-39-80 JudICIal sales shall be res JudICata as to 

21 lllllocent purchasers, even WIthout confirmatIOn 

22 Even WIthout notIce You know, someone could 

23 have an mterest m the property, the foreclosure goes 

24 through, that person can't undo the foreclosure It 
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25 mIght have a claIm for damages, but they can't undo the 

13 

1 foreclosure 

2 So what does thIS mean? Well, there IS 

3 another statute on that, follows TIght after thIS one, 

4 15-39-880 All mterest followmg a foreclosure, any 

5 mterest the debtor may have, IS gone Any eqUItable 

6 mterest, any hen created by operatIOn of law, nothmg 

7 can attach to thIS property followmg a publIc sale And 

8 If there IS anythmg that's clear about lIs pendens m 

9 thIS state IS you've got to have a claIm for mterest m 

10 the property, and you sImply don't have one followmg a 

11 foreclosure 

12 You can't put a lIen on It You don't have 

13 an eqUItable mterest LIS pendens and constructIve 

14 trust, WhICh IS all they're claImmg here, they're 

15 claImmg an eqUItable mterest m a property that's gone 

16 It's black letter law You can look It up m CJS It's 

17 m the foreclosure order All eqUItable TIghts are gone 

18 A foreclosure IS an eqUItable actIOn, so It gets TId of 

19 any eqUIty they mIght have 

20 And It'S mterestmg -- I had a hard tIme 

21 fmdmg any case where someone IS trymg to assert a lIs 

22 pendens or a constructtve trust after a foreclosure, but 

23 the plamttffs found some, and It'S mterestmg what 

24 these cases case These are cases CIted -- may I 
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25 approach the bench? 

14 

1 THE COURT Yes 

2 MR WILSON These are cases cIted by the 

3 plamtIff m theIr bnef ThIS first one IS a CahfoIDla 

4 case called Urez, and you Just have to read the summary 

5 at the begmnmg to see that thIS case IS pretty much 

6 nght on pomt 

7 It's a person, an entity, that was m a 

8 parrnersh1p, and they have what the Court called a 

9 defunct second trust It's defunct because there has 

10 been a foreclosure, and they're trymg to get a hs 

11 pendens after theIr nghts pre foreclosure, and the 

12 Courts say, You can't do It ThIS IS an actlOn for money 

13 damages alone, and your eqUltable -- your constructive 

14 trust claIms are Just tacked on to the end, and they 

15 don't estabhsh enough for a hs pendens 

16 Another case that plamtlffs CIte also 

17 follows foreclosure, 1fI can approach the bench, thIS IS 

18 m re Brook Valley, and, agam, someone from the Second 

19 CrrcUlt Court of Appeals someone IS trymg to assert the 

20 constructIve trust followmg a foreclosure And they 

21 CIte to It, and It'S an mterestmg case because It 

22 pomts up an Important and fine d1stmctlOn The 

23 plamtlff m thIS case, m thIS case, someone -- It 484 
24 mvolved some debtors m posseSSlOn m a bankruptcy, so 



25 ObvIOusly those debtors In posseSSIOn owe a lot of 

15 

1 fiduCIary dutIes to the bankruptcy estate, and they 

2 mampulated the property and went and bought It out of 

3 foreclosure at a reduced pnce, somethIng you clearly 

4 can't do as a debtor In posseSSIOn 

5 And so thIS POInts out three really Important 

6 facts I thInk thIS Court needs to understand FIrst, 

7 what makes It clear here IS once there IS a JudICIal 

8 sale, It'S done You can't go back after the property, 

9 and that makes It very clear Secondly, It POInts out 

10 all the duties that debtors In posseSSIOn owe to the 

11 bankruptcy estate, Just lIke RepublIc, once that property 

12 became Insolvent, owes duties to ItS credItors CDM 

13 So what Repubhc IS dOIng here IS they're 

14 turmng the law on ItS head They're sayIng that CDM, 

15 the lender, owed them fidUCIary duties when, In fact, the 

16 law IS very clear It'S the other way around Once an 

17 entity IS Insolvent, and If they've acknowledged In theIr 

18 complaInt that It was msolvent In 2009 and In 

19 foreclosure, once that happens, the fidUCIary duties flow 

20 from the people who are managmg that property to the 

21 lenders 

22 So that's also pomted out m the Brook 

23 Valley case, and last but not least, and, most 

24 Importantly, the plamhffhas CIted Brook Valley to 
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25 assert a constructIve trust over thIS entIre property, 

16 

1 but that's not what's gomg on m Brook Valley Even 

2 when you have people breachmg fidUCIary dutIes and gomg 

3 out and buymg somethmg after -- at a reduced pnce at a 

4 foreclosure, the Court IS not talkmg about Imposmg a 

5 constructIve trust over that property The Court says 

6 that that would be a collateral attack on the 

7 foreclosure 

8 You can't do It The constructIve trust 

9 that's bemg dIscussed here IS a constructIve trust over 

10 the profits that those partners mIght be makmg, and that 

11 IS all, not over the entIre property, but over the 

12 profits 

13 And that IS an Important pomt here too If 

14 Repubhc IS entItled to anythmg -- I mean, theIr 

15 complamt IS about usurpmg a corporate opportunIty, and 

16 that IS dIrected at the partners MDC What are they 

17 entItled to If they're successful on that claIm? Are 

18 they entItled to take thIS whole property back, WIth all 

19 the mortgages patd off, after CDM, WIth thIrd party 

20 money, patd $32 mIllIon for It? No At most, they would 

21 be entItled to a constructIve trust over half of what 

22 MDC IS gettmg, because they were 50/50 partners At 

23 most, that IS what they would be entItled to 

24 So there IS a real dIstmctIOn here between 
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25 trymg to put a hs pendens and a constructlve trust over 

17 

1 thIS entIre development versus seekIng a constructlve 

2 trust Just over the profits, the lost corporate 

3 Opportulllty, whatever MDC IS gomg to be makmg, and that 

4 IS gomg to be way on down the road 

5 The other bIg pomt -- I want to talk about 

6 the constructIve trust Of course, because they don't 

7 have any kInd of legal mterest, legItImate legal 

8 mterest m the property, plamtlffs are gomg to 

9 constructIve trust route, and there IS one case, the 

10 Fmdley vs Hughes case It's a 1952 federal dIstrIct 

11 court case that says you can rely on a constructlve trust 

12 to assert a hs pendens 

13 So you got to look at what do you have to 

14 show to get a constructIve trust? You got to show that 

15 someone took somethmg that dIdn't belong to them It's 

16 put m Fmdley vs Hughes, the plamtlff, quote, claIms 

17 an eqUItable hen, whIch, remember, you can't do under 

18 the statute, m each of the set above descnbed 

19 propertIes by reason of the defendant havmg purchased 

20 SaId real estate WIth funds he held m trust for the 

21 plamtIff 

22 If CDM or MDC had gone out and somehow 

23 obtamed Repubhc's funds and bought the property WIth 

24 those funds, we would be havmg a dIfferent conversatIOn, 
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25 but nobody has ever claImed that These funds to buy 

18 

1 thIS property came from a thIrd party, totally unrelated 

2 to RepublIc 

3 CDM owns thIS land because It showed up at 

4 the foreclosure wIth cash It doesn't own thIS land 

5 because they defrauded RepublIc, It doesn't own thIS land 

6 because they lIed to RepublIc, It doesn't own thIS land 

7 because they mampulated MDC to do somethmg, It doesn't 

8 own thIS land because It breached a fiducIary duty It 

9 owns thIS land because It had money, waIted for the 

10 foreclosure that was delayed repeatedly, It showed up and 

11 was the only bIdder at that foreclosure 

12 The other problem wIth the constructlve trust 

13 IS RepublIc hasn't IdentIfied anythmg that CDM dId 

14 wrong, and, agam, It'S Important to remember CDM IS the 

15 lender MDC IS the partner They've alleged baSIcally 

16 two problems wIth what went on among the defendants 

17 One, they saId CDM or MDC -- well, they say the 

18 defendants usurped the corporate OppOrtunIty Well, m 

19 thIS case, CDM IS the corporate opportumty I mean, 

20 that's -- CDM IS the corporate OPPOrtunIty that was 

21 brought to the table, the $32 mIllIon 

22 CDM dIdn't do that If anyone dId It, It was 

23 MDC It's certamly not saymg we support our 

24 codefendants here, but CDM dIdn't do that MDC allegedly 
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25 dId It 

19 

1 The other thmg they're complammg about IS 

2 thIS mutual release In the mutual release that was 

3 sIgned back m May, there was a prOVlSlon that MDC would 

4 not object to the foreclosure -- I'm sorry, to the 

5 bankruptcy, would not object IfRepubhc filed for 

6 bankruptcy, and there are complamts wIth that 

7 They filed for bankruptcy, and then 

8 MDC wouldn't consent to It, and there was a bIg fight 

9 over If not obJectmg to, consentmg are the same thmg 

10 Judge Norton rejected It, Judge WaItes rejected It The 

11 pomt here IS that was an MDC obhgatIOn It has nothmg 

12 to do WIth CDM It dIdn't say CDM would not object to 

13 the bankruptcy It said MDC would not object, so they 

14 haven't IdentIfied anythmg that CDM, standmg alone, has 

15 done 

16 Instead, they're trymg to mash together MDC 

17 and CDM under an alterego theory, and that IS why thIS IS 

18 not gomg to work There are many, many reasons 

19 FIrst, under an alterego theory, Just hke 

20 I any plercmg of the corporate veIl theory, you have to 

21 show some sort of fraud You have to show mIsuse of the 

22 corporate form They've CIted a lot of Delaware cases 

23 because the CPA operatmg agreement IS governed by 

24 Delaware law Delaware law IS even more StrICt than 
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25 South Carolma law about havmg to show fraud 
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1 The alterego theory reqUires the corporate 

2 structure caused fraud or sImIlar mJustIce 

3 EffectIVely, the corporatIOn must be a sham and eXIst for 

4 no other purpose other than as a vehIcle for fraud 

5 South Carolma law IS not the same The mstrumentahty 

6 theory would not apply, even m the presence of total 

7 dommatIOn WIthout some mIsuse of control by the dommant 

8 corporatIOn 

9 ThIS Just goes back to the pomt I made 

10 before CDM owns thIS property because It showed up WIth 

11 money It dIdn't mampulate MDC to do somethmg It 

12 showed up WIth money There IS no mIsuse of the 

13 corporate form here, nor IS It alleged Alterego theory 

14 m South Carolma, that's for thIrd partIes lookmg m 

15 for a project and trymg to make a lender responSIble for 

16 the project 

17 In thIS case, you've got a partner m the 

18 project makmg that claIm, even though that partner has 

19 SIgned an operatmg agreement that IdentIfied CDM as a 

20 lender and not a lender They SIgned a mutual release 

21 that recognIzes the same thmg They have SIgned a 

22 foreclosure that recognIzes the same thmg, and It'S 

23 helpful to look real qUickly at the operatmg agreement 

24 ThIS IS gomg back to the CPA operatmg agreement 
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25 The SIgnature page on It, Just so It'S 
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1 crystal clear, thIS IS a SIgnature page of the bIg 

2 operatmg agreement, members, RepublIc, MDC Below the 

3 lIne, RepublIc -- theIr natIOnal entIty IS SIgnmg It 

4 because they've got some dutIes under It, but they're not 

5 a member They're sIgnmg It because they've got some 

6 dutIes, and even further down, CDM IS sIgnmg It because 

7 they combmed thIS operatmg agreement WIth the sale, and 

8 they're only sIgnmg It for paragraph SIX 

9 So the whole operatIOn agreement IS replete 

10 WIth recognIzmg CDM as a lender, not a member That 

11 operatmg agreement IS attached to the complamt It's 

12 part of the pleadmgs You can SIt there and plead the 

13 exact OpposIte of somethmg you agree to for five years 

14 and operated under for five years 

15 They can plead alterego all they want, but 

16 once they SIgn a contract and attach It to the complamt 

17 that says MDC and CDM, they're affilIated, they have 

18 SImIlar owners, but CDM IS a lender and not a partner, 

19 that resolves the Issue ThIS Isn't a thIrd party 

20 lookmg from the outsIde m 

21 So Just a word about -- thIS argument, I mean 

22 all of these pomts are to cancel the lIs pendens, and 

23 there are also pomts on a motIon to dIsmISS thIS 

24 constructIve trust claim There has been some dISCUSSIOn 
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25 about the standard of reVIew that we're lookmg at here, 
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1 especIally WIth regards -- we all know what It IS for, 

2 motlon to dIsmIss, but for a lIs pendens, what should be 

3 the standard of a reVIew from motlon to cancel lIs 

4 pendens? And It'S In statutes 15-11-40 It's a poorly 

5 worded statute, but what's very clear IS that the phrase 

6 good cause shown IS In there 

7 Number two Every case that's looked at a 

8 motIon to cancel lIs pendens, and partIcularly the Palm 

9 Partners case, has saId you absolutely have to look at If 

10 there IS an Interest In the property, a legItImate 

11 Interest In the property, and you have to scrutInIZe that 

12 carefully to make sure that complYIng WIth the statutory 

13 reqUIrement that there IS a legItImate claIm In the 

14 property 

15 Now, plaIntIffs have gone outsIde of South 

16 CarolIna and CIte some black letter law and some CJS I 

17 would urge you to go look at the CJS, the lIs pendens, 

18 the whole sectIOn 39 It's 54 CJS lIs pendens sectIOn 

19 39, because that goes on about a probable cause standard 

20 and even acknowledges that a techmcally proper lIs 

21 pendens can stIll be cancelled on eqUItable prmcipies 

22 If, In the discretlon of the tnal Judge, the benefits of 

23 the notIce are far outweIghed by the damages and causes 

24 And that's kInd of our last POInt We 
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25 submItted some affidavIts ThIs IS not a game My 
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1 clIents have $32 mIllIon Invested In thIS property They 

2 currently have a contract to sell some apartment 

3 bUIldIngs for $7 mIllIon WIth thIS lIs pendens that's 

4 In place In June, that contract IS gOIng to fall through 

5 My clIents have natIOnal bUIlders beatmg 

6 down theIr door They antICIpate, wIthout thIS lIs 

7 pendens In place, another $12 to $14 mIllIon m deals by 

8 the end of the year Of course all of that IS gomg to 

9 be scuttled Nobody IS gomg to buy a property wIth a 

10 lIs pendens on It So thIS IS havmg some very real and 

11 very ImmedIate Impact on my clIent 

12 ThIs IS a property that has been through 

13 bankruptcy once because of RepublIc's actIOns It's been 

14 through a foreclosure There IS a shadow over It ThIS 

15 lIs pendens only accentuates that shadow and makes It 

16 worse, both m the ImmedIate future and the long-term 

17 future, and It'S not servIng any purpose In thIS case, 

18 other than trymg to gam some leverage over my clIents 

19 So I Just want the Court to keep m mmd and 

20 remember that thIS property has been through a 

21 foreclosure That foreclosure WIped out all of the 

22 nghts that the plamtIffs have, legal, eqUItable, 

23 everythmg, gone You can cancel thIS lIs pendens, 

24 RepublIc can pursue theIr claIms In tort for damages 
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25 agamst whoever they want to, but they won't be allowed 
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1 to use a lIs pendens as a sword hangmg over our head 

2 and, you know, contmumg to be mvolved m the 

3 management of the property, wh1ch 1S exactly what they're 

4 domg 

5 Thank you, Your Honor 

6 THE COURT Ms Hughes, you or Mr Walker 

7 want to ch1me on anythmg before I turn 1t over to 

8 Mr Rosen to respond on th1s 1ssue? 

9 MR WALKER No, Your Honor Thankyou 

10 THE COURT Mr Rosen? 

11 MR ROSEN Thank you, Your Honor We all 

12 have to have boards m th1s case 

13 If! could, I would lIke to first address 

14 some thmgs that Mr WIlson sa1d wh1ch I have to take 

15 some exceptIOn Judge WaItes has never been mvolved m 

16 th1s case, as far as I know The d1stnct Judge was 

17 Judge Norton, and the bankruptcy Judge was Judge Duncan 

18 THE COURT I thInk you m1sspoke 

19 MR WILSON Yes 

20 MR ROSEN I th1nk as everyone knows, Judge 

21 Norton 1ssued an order m federal court vacatmg all 

22 findmgs of fact m all orders So there 1S nothmg m 

23 the federal court that happened that's of any moment here 

24 or can be relIed on So Judge Norton Just SaId, I'm not 
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25 gomg to gIVe you an mJunctIOn and go across the street 
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1 and file your lawsUIt, whIch IS what we dId So that 

2 bnngs us to you 

3 The charactenzatIOn of facts by Mr WIlson 

4 IS, of course, not before you What's before you IS a 

5 motIOn to dIsmIss a pleadmg That's the only motIon 

6 mvolved here ThIS IS a motIon to dIsmISS the complamt 

7 and a motIon to dIsmIss the Its pendens and, of course, 

8 the standard on thIS motIOn IS very clear m thIS state 

9 The Court IS to look at the allegatIOns of 

10 the complamt to determme If the allegatIOns of the 

11 complamt set forth the cause of actIOn, and as to the 

12 Its pendens, do they set forth the cause of actIOn for 

13 constructIve trust? 

14 THE COURT Let me ask you thIS Kllld of 

15 short CIrcUIt to kmd of where I see thIS gomg, so I'll 

16 let you address It, IS the remedy that the Brook Valley 

17 Court came up WIth was to allow -- all that, I gather, 

18 was a nonJury trIal and ultImately found and Imposed a 

19 constructIve trust on the gams from the net proceeds of 

20 the property, and Isn't that really what we need to do 

21 here, IS dIsmISS the Its pendens because the property has 

22 been foreclosed on, and there IS Just no way to 

23 collaterally attack that 

24 So at the end of the day, I see the Its 
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25 pendens gettmg cancelled, however, agam, thIS IS a 
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1 motIon to dIsmIss It's not summary Judgment, but Just 

2 lookmg at the pleadmgs, I thmk you probably have pled 

3 enough to go forward WIth a cause of actIOn for 

4 constructIve trust as to the profits of the deal that you 

5 were SIgned up for and that perhaps you mIght need to 

6 amend your complamt smce you have alleged It to be --

7 ultImately let us back m and develop the deal -- well, 

8 that's Just not gomg to work, and the cloud hangmg over 

9 the tItle IS effectIvely gomg to shut the project down 

10 But the deal IS -- but to allow the lIs 

11 pendens to stay m place IS an Improper collateral attack 

12 on the foreclosure sale, and your clIent's mterest m 

13 that IS extmgUIshed as to the real property, but that 

14 does not mean they were not entItled to the benefit of 

15 the bargam whIch they contracted for 

16 How you get there IS probably through, you 

17 know, a constructIve trust claIm -- well, that would be 

18 your remedy ConstructIve trust as to the gams from 

19 that breach of fidUCIary duty IS probably the vehIcle 

20 that you use to get there, but that's ultImately where --

21 I mean, I kmd of see that's where we're headmg 

22 So now that you have my thInkIng -- you thmk. 

23 about that 

24 MR ROSEN Let me say thIS At the end of 
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25 the day, after all the deposItions have been taken, the 
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1 subpoenas have been complIed wIth, the e-maI1s have been 

2 produced, and we got a full record of what the facts are, 

3 Your Honor may come to that conclusIOn The questIon 

4 today IS, does It -- and I thInk Your Honor concedes the 

5 comp1amt pleads enough facts to JUStIfy ImpOSItion of a 

6 constructive trust Now, your questIOn IS, IS the lIs 

7 pendens appropnate, and the answer IS yes 

8 I thmk some of the facts that maybe have 

9 been twIsted a lIttle bIt A lot of what Mr WIlson 

10 said, of course, are not facts, and they're not m the 

11 record, but one thmg IS m the record IS that he says 

12 the operatmg agreement They act as IfCDM was a new 

13 company that put In $38 mIllIon and therefore they should 

14 be Immune from lIs pendens 

15 CDM has been m eXIstence smce 1998 and has 

16 not changed It's the same company that entered mto an 

17 agreement wIth my clIent and became a fidUCIary They 

18 became a fidUCiary because CDM IS defined m the 

19 agreement as an affilIate An affilIate m thIS case, m 

20 thIS, means CDM controls and IS controlled by MDC These 

21 are two entities wIth letters spelled backwards ThIS IS 

22 Manno, Cha1sty and DIttnck However you want to flIP 

23 those names around, these are the same three 

24 gentlemen that orchestrated thIS coup 
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25 And, of course, what they dId was found a 
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1 corporate opportumty III Grove, Grove Investments 

2 Everybody was lookIng for one at the time Everybody was 

3 lookmg for somebody to pump some money m and take out 

4 thIS first mortgage, WhICh was upheld by PDH after buymg 

5 It at a dIscount from the bank PDH bought thIS note at 

6 a bIg dIscount, brought the foreclosure 

7 Everybody IS trymg to find the buyer There 

8 was a contract outstandmg for $75 mIllIon Mr Marmo, 

9 III one of hIS affidaVIts or testImomes, has saId, It'S 

10m the record, he belIeved If the bankruptcy went 

11 forward, that contract would close, m whIch event they 

12 would share 

13 Now, they found another mvestor In thIS 

14 case, It'S very SImIlar to the Brook Valley case, WIth 

15 the exceptIOn that for whatever reason the law III Brook 

16 Valley dIdn't go so far as to allow lIs pendens, but what 

17 It does say III these CIrcumstances IS they've got 

18 fidUCIary dutIes, and If they find someone who has got 

19 the avaIlable resources to payout the first mortgage and 

20 preserve thIS property, then they have an oblIgatIOn to 

21 bnng that deal to the LLC, to CarolIlla Park Forget 

22 RepublIc They had an oblIgatIOn to CarolIna Park 

23 So--

24 THE COURT I get all that, but the problem 
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25 IS, IS that the sItuatIOn IS untenable as It stands nght 
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1 now wIth somebody -- you got a lot of money tIed up, and 

2 you've got people that don't get along trymg to say, 

3 Well, I control the deal, and so what IS gomg to end up 

4 happenmg IS everybody IS goes to lose twIce 

5 Now, under your scenano IS there was real 

6 money paId to payoff that first mortgage, $28 mIllIon, 

7 so your clIents dIdn't put anythmg mto that at that 

8 bId, so, you know, for them -- and the other SIde, whIle 

9 they got a second party m to fund a second mortgage, the 

10 bottom hne IS a combmatIOn of real cash and a credIt 

11 bId IS $50 mIllIon 

12 So even If you were able to say, okay, 

13 everybody gets farry dust spnnkled and gets m a better 

14 mood and can work It out, your clIents aren't gomg to 

15 get anythmg untIl we start talkIng about net money But 

16 the people that put m money first, the real money, get 

17 It out first, so It'S net profit that gets dIstnbuted to 

18 people 

19 Now, It'S not pOSSIble at thIS pomt m the 

20 game to figure out what net IS, but for thIS pomt m the 

21 process, you go, well, let's look at what the remedy 

22 ultImately could pOSSIbly be And It'S gomg to be net, 

23 and net, for somebody else to decIde, If It'S a JUry down 

24 the road, If It'S me If you decIde to go nonJury down the 
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1 IS your folks are gomg to be entItled to net 

2 They haven't put anythmg m at thIS pomt to 

3 salvage the deal and get It back over m these hands and 

4 get It out of foreclosure, so they don't get to say, 

5 well, pay us back our expenses out of It Maybe 

6 ultImately they'll figure out some way to get back that 

7 ten I thmk they put m or what, five or ten, whatever 

8 they put m, for operatmg money up front 

9 But at thIS pomt, under your theory of they 

10 dId wrong, they were supposed to bnng that deal to us 

11 and they dIdn't bnng It to us and we're entttled to the 

12 benefit of that bargam, that's how we get to the same 

13 place and stIll get the possIbIltty of there ever bemg a 

14 net profit, because there IS no possIbIltty of a net 

15 profit happenmg at thIS pomt WIth two partIes that do 

16 not get along, and somebody has got to develop the 

17 property 

18 MR ROSEN If I could ltke to address two 

19 pomts Your Honor IS raIsmg, number one The benefit of 

20 the bargam IS ownershIp That's what my cltents had 

21 They had ownershIp They own thIS property, and as a 

22 result of thIS deal, they should have stIll had 

23 ownershIp Maybe m a dIfferent form That's what the 

24 case IS about It's not about profits as much as 
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1 THE COURT What does that get you, other 

2 than profit? 

3 MR ROSEN A VOIce at the table It gets 

4 them a VOIce at the table 

5 THE COURT And what does that get you? 

6 MR ROSEN Control of the property 

7 THE COURT And what does that get you? 

8 UltImately, It's about the money It's always about the 

9 money 

10 MR ROSEN UltImately -- I 

11 THE COURT My econ professor always saId, 

12 Rule number one It's about the money Number two If 

13 they say It's not about the money, they're lymg, because 

14 It's about the money ThIS IS not to have a stIcker on 

15 your ShIrt that says, I own thIS pIece of property on the 

16 road It's about the profits from the sale and 

17 development 

18 MR ROSEN I understand that 

19 THE COURT You stIll get there, or at least 

20 you get a seat at the table when the checks are dIVIded 

21 up under the theory that the case moves forward on 

22 constructIve trust, breach of contract, breach of 

23 fidUCIary duty You stIll get ultImately what you got If 

24 you kept tItle to the property and somehow found all 
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1 MR ROSEN Your Honor, we apprecIate It, and 

2 I thmk puttmg an mJunctIOn or a trust on the funds IS 

3 great We're all m favor of that What IS asked for m 

4 the case IS a constructIve trust over the property so 

5 that ownershIp can be returned where It nghtfully should 

6 be That's what the case IS, and, m the alternatIve for 

7 damages 

8 So I know that Judge Scarborough, at least on 

9 one occaSIon I know of, dId exactly what you saId, he put 

10 a constructIve trust on the property 

11 THE COURT It's not puttmg one on I'm 

12 Just saymg at thIS pomt I'm not dIsmIssmg a 

13 constructIve trust cause of actIOn It's Just -- I'm 

14 dIsmIssmg the lIs pendens so that the property can be 

15 developed and sold There IS gomg to be an accountmg 

16 MR ROSEN Let me pomt out, so far, other 

17 than the argument heard thIS morrnng, there IS no 

18 eVIdence that the developer of the property has been held 

19 up by lIs pendens 

20 As a matter of fact, RepublIc and the 

21 defendants have cooperated and consented on vanous 

22 easements that the town of Mount Pleasant wanted to put 

23 on and the Mount Pleasant Water and Sewer Authonty, so 

24 nothmg has stopped any development so far What has 
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1 say, We've got thIS deal We've got thIS opportumty 

2 WIll you release hs pendens? 

3 We say yeah Let us tell you about thIS deal 

4 because you should know X, Y, and Z So, for example, 

5 that IS what has been happemng I haven't heard any 

6 complamts from anybody that Repubhc or Carohna Park 

7 has been dIfficult 

8 THE COURT There IS some allegatIOns about, 

9 you know, easements WIth Mount Pleasant Water Work, but 

10 I'm not gettmg mto the eVIdence part of It All nght? 

11 I mean, that's not appropnate for thIS stage 

12 ThIS stage IS to look at that time and go, 

13 Can you attack collateral or attack mortgage foreclosure 

14 sale? Very, very, very dIfficult 

15 MR ROSEN The Deer Valley case -- Brook 

16 Valley, that Mr Wtlson cIted, has an mterestmg 

17 paragraph on that very Issue, and what It says IS 

18 cogently, thIS IS not a collateral attack on foreclosure 

19 As a matter of fact, thIS claim anses because of, as a 

20 result of, after the foreclosure That's the whole 

21 pomt 

22 

23 

THE COURT And that IS stIll the pomt 

MR ROSEN Right 

24 THE COURT The bottom hne IS, we don't get 
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25 to upset the foreclosure sale, and to put -- to upset the 
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1 tItle of record m any way, shape, or form IS an nnproper 

2 attack, collateral attack, on the foreclosure sale 

3 So do you have a theory or a mechamsm by 

4 whIch you get to share m the profits that you would have 

5 got had the property not gone through foreclosure? 

6 MR ROSEN Sure, yes 

7 THE COURT You got that I thmk you do, at 

8 least at thIS pomt Whether or not you're ultImately 

9 successful, I have no Idea, but you stIll get to go 

10 forward on the theory of breach of fidUCIary duty, all 

11 your causes of actIOn, and I would say you amend your 

12 complamt to allege a constructIve trust over the gam or 

13 net property or however you want to phrase It, but that's 

14 what you would -- If you feel lIke It'S necessary, agam, 

15 I would have to go back and look at the complamt to say 

16 one way or another, but I thmk you probably ought to 

17 amend your complamt to take off the allegatIon that you 

18 are entItled to the tItle to the property 

19 MR ROSEN We have never alleged that the 

20 plamtIffs are entItled to the tItle of the property 

21 THE COURT That's the only reason why you 

22 can file a lIs pendens, otherwIse, you're subJectmg 

23 yourself to senous causes of actIOn for abuse of 

24 process Because If you do not want, ultImately, the 
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25 tItle of property back, then not only are they entItled 
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1 to have It cancelled and sue your clIents for abuse of 

2 process, so that has to be your theory 

3 MR ROSEN Your Honor, Palm Place Partners 

4 and the Fmdley case both says that a lIs pendens IS 

5 proper and a constructIve trust IS proper to protect an 

6 eqmtable mterest m property, whIch, as Your Honor 

7 pomts out, IS the beneficIal ownershIp, but not tItle 

8 TItle not reqmred for a constructIve trust or lIs 

9 pendens, and those cases are clear -

10 THE COURT It IS for a Its pendens, It IS 

11 not for a constructIve trust, because, as I keep trymg 

12 to tell you, you can stIll allege constructIve trust over 

13 the profits that would, If any are ever made out of thIS 

14 sale, but It'S the profits 

15 MR ROSEN Could I read to you a lIttle bIt 

16 from Fmdley? 

17 THE COURT Sure 

18 MR ROSEN Fmdley says the doctnne of lIs 

19 pendens applIes to all smts or actIOns whIch drrectly 

20 affect real property, and not only those whIch mvolve 

21 the questIOn of fact, not only those whIch mvolve the 

22 questIOn of fact, but also those that are brought to 

23 establIsh an eqmtable mterest 

24 That's the posItIon of the South Carolma 
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25 appellate courts, and Fmdley was a fellow case, Palm 
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1 Place adopted that, and the Fourth CIrcUIt has saId that 

2 IS the law of the South Carolma m FDIC versus Jones 

3 So all I'm saymg, It IS not necessary for plamtIff to 

4 seek tItle It IS only necessary for the plamtIff to 

5 show that the property was Improperly taken from the 

6 plamtIff, the plamtIff has an eqUItable mterest m the 

7 property, and the plamtIff IS entItled to constructIve 

8 trust on the real estate 

9 That IS what these cases say ThIS IS the 

10 law that we followed ThIS IS why we brought the actIOn 

11 the way we dId because these cases are a road map for how 

12 these cases are resolved m South CarolIna, m state 

13 court and federal court 

14 So I thmk the lIs pendens IS proper to the 

15 extent that we've alleged an eqUItable mterest, to the 

16 extent we've alleged fiducIary dutIes, to the extent 

17 we've alleged that there IS a lImIted lIabIlIty company 

18 m whIch one member and another entIty control that 

19 member, VIolated fiducIary dutIes, the Courts say you are 

20 entItled to a constructIve trust, and, of course, m 

21 Brook Valley, that happened, and maybe the Court there, 

22 because It was a bankruptcy, SaId, It's gomg to be a 

23 constructIve trust over the funds 

24 But, Your Honor, nght now there IS a lIs 
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25 pendens that protects my clIent and all subsequent 
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1 purchasers If Your Honor would have cancelled that --

2 THE COURT Protects them from what? 

3 MR ROSEN From losmg therr eqUItable 

4 mterest m the property ThIS IS a deal that should 

5 have been brought to them It wasn't 

6 THE COURT At the end of the day, don't your 

7 clIents want the money? 

8 MR ROSEN Sure 

9 THE COURT Is not what I'm saymg that you 

10 stIll get your money? You stIll got a vehIcle to get to 

11 the money? Because somebody has got to develop thIS 

12 property Somebody has got to be III control and sharmg 

13 It and gomg and saymg, All nght We got to put It all 

14 back whIle you're developmg It It's Just not a 

15 workable SItuatIOn And It upsets and, m fact, It 

16 supplants the foreclosure, and It IS an Improper 

17 collateral attack on It 

18 Your people, If they got buyers, send them 

19 over there, and I'm sure they'll get you -- It gets you 

20 to the pomt where you want to be sooner agamst them to 

21 payoff all the expenses to get to the net profit, whIch 

22 IS what people are --

23 MR ROSEN If you were to Issue an 

24 mJunctIOn today and say to the defendants, You cannot 
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25 dIsburse any money from thIS project wIthout Court 
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1 approval, the Court has got to be mvolved m the 

2 operatIOn of thIS project 

3 THE COURT No, not necessanly It could be 

4 an accountmg I'm not agreemg at thIS pomt that a 

5 receIver needs be to put on the property I don't know 

6 that anythmg needs to be done m that respect 

7 MR ROSEN You're not talkmg about an 

8 mjUllctIOn? 

9 THE COURT What? 

10 MR ROSEN If you're not talkIng about an 

11 mjUllctIOn, then a lIs pendens IS the only protectIOn our 

12 clIent has It's got to be one or another 

13 THE COURT They're ultlmately entltled to a 

14 money judgment, and they're at nsk, no more, no less, 

15 than any other chent that has ever been before me 

16 MR ROSEN Your Honor, the possIbIlIty of 

17 recovenng a money judgment from these defendants would 

18 be speculatIve at best You've got a smgle purpose 

19 LLC set up to help thIS property If they spend the 

20 money, If they don't use It wIsely, If they mess up the 

21 development, If they dIstnbute fees to themselves, how 

22 WIll we ever recoup that money? The Its pendens prevents 

23 that An mjUllctIon would prevent that 

24 THE COURT Why couldn't that be saId Just m 
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1 pendens stays, then your c11ents are gomg to be runmng 

2 the show, and they're slttmg there gomg, We're totally 

3 at nsk 

4 MR ROSEN Our c11ents would have to be 

5 consulted on the sales and real estate They would have 

6 to be consulted and say, Would you release your hs 

7 pendens on thIS seven acres so they've done It already 

8 They've released the 11s pendens as to the 

9 easements They've done everythmg they've been asked to 

10 do so far They've agreed, but the pomt IS that the 11s 

11 pendens protects theIr ultlmate mterest m the real 

12 estate and yes, m profits, but to cancel It gIves the 

13 defendants a free hand that says go do what you want to 

14 do, and they may end up poorly developmg It, deve10pmg 

15 It and make a lot of money, and they may end up spendmg 

16 all that money and hIde that money so we never get a 

17 chance to recover That IS the purpose of hs pendens, 

18 IS to protect and to gIve notice to the pub11c 

19 The case law IS very clear that It'S allowed 

20 m South Carolma to protect an eqUltable mterest We 

21 have pled all the elements necessary There are no facts 

22 that are before you that contradIct what's been pled m 

23 the complamt 

24 Yes, an mJunctlOn would be an alternative, 
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1 says I'm gomg to 11ft the lIs pendens, but I'm gomg to 

2 protect the plamtIff by requmng that all mcome be 

3 escrowed and dIsbursed only on Court approval That 

4 mIght be able to be short cut m many dIfferent ways WIth 

5 the receIver, by agreement, by consent motIOns, but to 

6 leave the property free wIth no protectIOn elImmates the 

7 plamtIffs claIm, m essence 

8 Thmk IS why Courts have allowed lIs pendens 

9 ThIS IS why I thmk Judge Scarborough SaId, I'm gomg to 

10 let you develop property to one defendant, but I'm gomg 

11 to Impose an mjunctIon so you have to account for all 

12 funds and keep the funds, so that IS the only 

13 alternatIve 

14 THE COURT I thought I mentIOned that a 

15 mInute ago 

16 MR ROSEN Well, If you have an InJunctIon, 

17 the accountmg works If you don't have an mjunctIon, 

18 the accountmg can be useless remedy 

19 THE COURT I can order that they produce a 

20 regular accountmg to you m the mtenm 

21 MR ROSEN And what protectIOn do we have 

22 that the money doesn't get spent? 

23 THE COURT Well, I mean, If It looks lIke 

24 It'S Improper, you bnng It to my attentIOn and then I 
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1 dIstnbutIOn Put that receIver In place 

2 MR ROSEN Sure If dIstnbutIOns are based 

3 on Court approval, there's protectIOn 

4 THE COURT Well, I'm not gOIng to SIt here 

5 and do them on a weekly basIs, but on some kInd of -- you 

6 know, I don't know exactly what would be fair and 

7 reasonable, but I could say quarterly, every SIX months, 
I 

8 somethIng along those lInes, but, I mean--

9 MR ROSEN Subject to Court approval I 

10 mean, otherwIse, you're allowIng the defendants, 

11 essentIally, to get away WIth the very mIsconduct they 

12 alleged 

13 In other words, they want to have theIr cake 

14 and eat It too They want to VIOlate theIr fiducIary 

15 dutIes, make mIsrepresentatIOns to the plaIntIffs, 

16 essentIally he, say they consent to bankruptcy, then 

17 they come In and testIfy agaInst us 

18 They go to the lender, who's got the fIrst 

19 lawyers, and tell the lender, we entered Into an 

20 agreement where we Said we wouldn't object, but guess 

21 what? We dIdn't consent, and therefore I thInk you can 

22 make a motIon to dIssolve the bankruptcy because It would 

23 reqUIre consent Then they testIfy -- In the bankruptcy 
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1 of thIS mutual release was to allow the bank to go 

2 forward 

3 THE COURT I'm not even dIscussmg what went 

4 on the at bankruptcy court We've got the order vacated 

5 It's lIke It dIdn't happen So you can't talk about It 

6 MR ROSEN We can talk about the fact 

7 that--

8 THE COURT For today's purposes, It'S 

9 Irrelevant to me 

10 MR ROSEN Okay 

11 THE COURT It really IS It's consIdenng 

12 thmgs outsIde of the pleadmg, correct? 

13 MR ROSEN No, thIS IS m the pleadmgs 

14 It's m the pleadmgs What I'm tellIng you IS m the 

15 pleadmgs 

16 THE COURT Okay Well, It does seem to me 

17 to be the only way to make It workable IS cancel the lIs 

18 pendens and put the tItle owner of record after the 

19 foreclosure sale IS the person who's -- and confirm that 

20 tItle at thIS pomt, and they're the ones that move 

21 forward 

22 As far as movmg on and havmg an accountmg 

23 process that goes forward, I thInk probably at thIS 

24 pomt, you know, every SIX months IS suffiCIent, and, you 
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1 you know, m some format by a cerhfied accountant who 

2 would submIt It to the Court on the other sIde If 

3 you've got some obJectIon, we'll see how It works out for 

4 a httle whIle on that, and If It becomes unworkable, 

5 we'll look at changmg It 

6 I'll eIther say yeah or nay, or we'll put a 

7 receIver m, whIch would be a very drastIc remedy, but I 

8 mean, at thIS pomt here, I thmk that you go forward on 

9 a constructIve trust theory, but It'S as to the profits, 

10 the gams, because you don't end up, at the end of the 

11 day, With legal tItle back m your name, whIch IS what 

12 you do under your theory of the constructIve trust, but 

13 ultImately what you want out of It, you still have a very 

14 good possIbIhty of gettmg If you prevail on your 

15 theory, and that IS the profits from the development of 

16 the property 

17 MR ROSEN Your Honor, that constructIve 

18 trust only has any forced effect If the hs pendens 

19 remams, otherwIse, essentially, the defendant would be 

20 allowed to do whatever they want to do 

21 THE COURT Well, somebody has to be allowed 

22 to do It 

23 MR ROSEN You got allegatIOns here that a 

24 trust was VIOlated You got allegatIOns here the 
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I there was property taken from one fiducIary to another, 

2 and under those CIrcumstances fidUCIary duty IS proper 

3 THE COURT It doesn't sound lIke you're 

4 gomg to agree WIth me 

5 MR ROSEN No, SIr 

6 THE COURT And It doesn't sound lIke y'all 

7 played well together I'm gomg to rule I'll put It m 

8 wntmg and you can appeal It, and, you know, the effect 

9 of that, I guess we're gomg to have to figure out 

10 whether that stayed -- lIs pendens would have any 

11 effect -- would have, I guess, probably the first whack 

12 at whether It would stay m effect or have to be a bond, 

13 but ultImately our Court of Appeals would decIde whether 

14 or not you have a lIs pendens m place here pendmg the 

15 actIon, If you can't grasp what I'm saymg 

16 MR ROSEN There IS some protectIOn If 

17 there was an mJunctIon, I would agree WIth Your Honor 

18 THE COURT I'm saymg, you know, SIX 

19 months -- I really don't know how much actIvIty IS bemg 

20 done that would make a quarterly report -- I mean, I'm 

21 not a bankruptcy Judge and I'm not a bankruptcy trustee, 

22 and, you know, I've got my 4,000 cases assIgned to me 

23 Just lIke every other Judge does that statIstIcally m 

24 thIS state, although I say that IS not evenly dIstnbuted 
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1 IS somethmg that I would look at If every SIX months 

2 doesn't work, but why don't we Just see how It goes that 

3 you have -- provIde an accountmg m SIX months, and If 

4 you thmk there IS skullduggery gomg on and I need to 

5 VIew It closer than that, I wIll look at that We need 

6 to move forward a lIttle bIt 

7 MR ROSEN If Your Honor IS consldenng 

8 IssUlng an order cancelhng hs pendens, I would ask that 

9 you adVIse the clerk of that order not to cancel lIs 

10 pendens for ten days m accordance WIth the Llebovltz vs 

11 Mudd case, whIch says we are entitled to ten days' 

12 notice It's Llebovltz vs Mudd, 347 S E 2d 94, 1996 

13 case 

14 THE COURT All nght I was gomg to have 

15 Joe draft somethmg up, so unless he's got It pnmed and 

16 ready to go, It'S not gettmg done today, but I would 

17 lIke to gIVe Joe a shot at prepanng an order and then 

18 run It by you and -- I'm gomg to be gone the end of thIS 

19 week We have to go to Spartanburg, so It would be the 

20 first of next week anyway 

21 MR ROSEN We want ten days untIl the time 

22 the order IS entered until the hs pendens IS cancelled 

23 We hope you'll rethmk It, but If that IS what you're 

24 mtendmg to do, we're entItled to ten days' notice 
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1 cancellatlOn 

2 THE COURT All nght Under LIebovItz 

3 MR ROSEN LIebovItz vs Mudd, 

4 L-I-e-b-o-v-I-t-z, versus M-u-d-d, 347 S E 2d 94 I 

5 probably have a copy here somewhere Well, thIS IS a 

6 dIfferent cIte 

7 THE COURT It's not It? That's the case, 

8 but not the cIte? 

9 MR ROSEN ThIS IS not the nght cIte that I 

10 have 

11 THE COURT I'll tell you what Before we 

12 move on to whatever else we need to deal wIth, I rmght 

13 need to take a break here, so let's take a look at that 

14 Make sure you gIve me the nght case We'll be back m 

15 five mmutes 

16 (Recess taken) 

17 THE COURT Okay What's next? 

18 MS PAYLOR Your Honor, we have a motIon to 

19 compel return of pnvIleged documents 

20 There are two affidaVIts, one submItted by 

21 Mr Rosen and one submItted by myself BaSIcally, thIS 

22 has to do WIth the lIs pendens RIchard Rosen was 

23 contacted by CDM's development lawyer, John Haggerty, 

24 wIth a request to 11ft the hs pendens as to a proposed 
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1 RIchard and I dIscussed thIS matter wIth our 

2 clIents who stated that thIS was m the works pnor to 

3 the foreclosure sale and they provIded some background as 

4 to the Issues as they saw 

5 Dunng some e-maIl commumcatIOns, Steve 

6 Gnggs, who IS a member of Repubhc, sent an e-maIl to 

7 RIchard statmg that Repubbc's general pOSItIon WIth the 

8 town and other publIc authontIes would be to act to 

9 allow thmgs as If It were stIll the managmg member of 

10 the development 

11 He made the statement that Repubhc mIght act 

12 dIfferently If there were a pnvate developer mvolved 

13 and there was a purchase of property resultmg m mcome 

14 Same thmg we were Just talkmg about, Your Honor He 

15 then stated that If Repubhc would have granted the 

16 easement, If It were stIll the managmg member, then It 

17 would consent to the hftmg of the hs pendens and asked 

18 CDM to grant It 

19 The last sentence m hIS e-maIl, whIch I WIll 

20 say has been very mIsconstrued, was the sentence that If 

21 CDM dId not cooperate WIth g1Vmg the easement as 

22 prevIOusly agreed to, that would be CDM's problem because 

23 It was theIr declSlon 

24 THE COURT All these e-maIlsyou.re 
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1 between you and your clIent, nght? 

2 MS P AYLOR Correct It was an madvertent 

3 hIttmg of the forward button by Mr Rosen that sent 

4 those pnvIleged e-malls to John Haggerty, because there 

5 was -- they asked us for a copy of the agreement that 

6 CPA had reached wIth Mount Pleasant Water Works, and, 

7 mterestmgly, attached to Mr Navarro's affidavIt, they 

8 doctored the e-maIl and took off the last one whIch was 

9 Mr Rosen sendmg the e-maIl to Mr Haggerty 

10 THE COURT And Mr Haggerty IS who? 

11 MS PAYLOR John Haggerty He IS the 

12 development attorney for CDM He's wIth Nelson Mullms 

13 They're handlIng the development SIde, and I belIeve 

14 Mr PIerce's law firm IS hand1mg thIS lItIgatIOn, Your 

15 Honor 

16 So he sent that The Idea was to send them a 

17 copy of the agreement, and when they attached It to 

18 Mr Navarro's affidaVIt, they took off the last part, so 

19 when we saw that, we saId, How dId they get ahold of 

20 that? And so we had to go back through all of these 

21 e-maIls and we fmally found the one, and that was now 

22 attached to Mr Rosen's affidavIt, saymg that he was 

23 forwardmg to agreement to Mr Haggerty 

24 They act lIke there IS some statement of bad 
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1 basIcally says what I Just saId They also make an 

2 argument that I gave them some attorney-chent pnvIleged 

3 documents, and they attach an e-maIl for me to Mr Jay 

4 Claypoole, who IS also In Nelson MullIns' office We had 

5 been haVIng conversatIOns about what the concerns of 

6 Repubhc were as the former managIng member 

7 I asked Stacy HornsteIn, who IS a 

8 representatIve who was the maIn person In charge of 

9 developIng CarolIna Park, to gIve me a document to 

10 provIde for -- for the purpose, sole purpose, of 

11 provIdIng to CDM to show them what the concerns were I 

12 dId provIde that document It was not a WaIver of 

13 attorney-chent pnvIlege It was done WIth the specIfic 

14 purpose of gIVIng It to CDM to use, and, In fact, after 

15 all of thIS, Mr Claypoole sent an e-maIl back to me 

16 statIng CDM agrees that the restnctIOns set forth In the 

17 document are beneficIal to the property and wIll transfer 

18 these easements and fee sImple parcels to MPW consIstent 

19 WIth the terms of thIS document 

20 All Repubhc was dOIng was tryIng to tell 

21 them, There are some Issues We've already negotIated 

22 those When you transfer It, you want to make sure that 

23 you allow for these thIngs And, baSIcally, CDM thanked 

24 us for helpIng them out That was not a waIver of 
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1 Mr Rosen--

2 THE COURT Well, your chent -- where was 

3 the commumcatIOns between you and your chent that 

4 you're c1a1mmg are pnvIleged? 

5 MS PAYLOR Just Mr Rosen and Mr Gnggs 

6 They've made an argument because I sent thIS other 

7 document that I asked to be prepared for CDM that I was 

8 also walYmg attorney-chent pnvIlege That was not a 

9 waIver It was provIded to them 

10 Inadvertent IS defined as not actually 

11 attenttve, marked by umntentIOnallack of care and If 

12 you look at rule 4 4(b) of the code of profeSSIOnal 

13 ethIcs, when Mr Haggerty and Mr WIlson receIved that 

14 document, they had an ethIcal obhgatIOn to call 

15 Mr Rosen up and say, you sent us attorney-chent 

16 pnvIleged matenal That dIdn't happen 

17 Instead, what happened was they altered the 

18 document, they mIsconstrued It, and then saId there was a 

19 waIver of attorney-chent pnvIlege because he 

20 mtentIOnally forwarded that document 

21 If you read Mr WIlson's memo, he says, Well, 

22 he mtended to send It because he hIt the button send 

23 Well, yeah, he mtended to send the document, but he Just 

24 dIdn't delete It I know, unfortunately, I have done 
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1 send because they were attached to an e-mail 

2 What IS the remedy? Rule 4 4(b) does not 

3 specIfy a remedy, but we've cIted some cases m our memo, 

4 Your Honor, and we belIeve that the remedy for faIlure to 

5 honor the rules should be a prohIbItion of the use of 

6 that e-maIl by the reCIpIent m any way, Your Honor, of 

7 that pnvIleged document And I'm findmg that we have 

8 not waIved the attorney-clIent pnvIlege but that 

9 madvertent dIsclosure 

10 Thank you, Your Honor 

11 MR PIERCE Your Honor, It would be nIce If 

12 the law was such that you could decIde what was waived 

13 and what was not waived, dependmg on what you do WIth 

14 It, but the record m thIS case suggests that what both 

15 Mr Rosen dId and Ms Paylor dId was exactly the same 

16 They were discussmg certam matters, and m order to 

17 explam theIr clIent's pOSItion, mstead of retypmg It 

18 up and sendmg It to Nelson Mullms' transactIOnal 

19 attorneys, they SImply forwarded e-malls to theIr clIents 

20 settmg out theIr concerns 

21 Unfortunately, when Mr Rosen dId that, he 

22 gave us a wmdow mto what hIS clIent was thInkmg And 

23 thIS wmdow, much lIke the Court has already determmed 

24 IS how they were usmg the lIs pendens, they were 
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1 therr Involvement IS that we had to get them to release 

2 the hs pendens so that we could handle thIS transactIOn 

3 Look what they're sayIng, Your Honor I 

4 beheve our general posItIon WIth the town or other 

5 pubhc authontles would need to act to allow thIngs as 

6 though we were stIll the managIng member So what 

7 they're In essence sayIng here, Your Honor, IS we're not 

8 the managIng member We have no Interest In thIS real 

9 estate any longer, but we are gOIng to contend to all 

10 pubhc agencIes, orgamzatIOns, or pohtlcal subdlvlSlons 

11 that we are 

12 THE COURT Yeah, but aSIde from that, Steve 

13 Gnggs IS hIS chent? 

14 MR PIERCE Steve Gnggs IS hIS chent 

15 THE COURT And thIS IS an e-matl to the 

16 lawyer? 

17 MR PIERCE RIght ThIS was sent to the 

18 Nelson MullInS' lawyer to explaIn -- thIS was numerous 

19 e-malls ThIS IS Just part of the e-maIl chaIn 

20 THE COURT Who IS DaVId Peter, Stacy 

21 HornsteIn--

22 MR PIERCE RepresentatIves of Repubhc, 

23 Your Honor, so they're dISCUSSIng thIS easement Issue, 

24 what pOSItIOn they should take on the easement So In 
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1 hIS clIent, they dISCUSS the easement, what posItIon to 

2 take He then forwards that, and they have VarIOUS 

3 concerns 

4 He then forwards that IntentIOnally, not 

5 Inadvertently, but IntentIOnally to the Nelson MullIns 

6 transactIOnal lawyer They have a pattern of dOIng that, 

7 so what Mr Rosen does ImmedIately, because they're 

8 contendmg that Mr WIlson has had an ethIcal VIOlatIon 

9 and that Mr Haggerty have had an ethIcal VIOlatIOn for 

10 not returnIng thIS, but they have a problem WIth that, 

11 Your Honor, because Mr Claypoole has done the same thIng 

12 for them, forwarded commUnICatIOns to our clIent, so he 

13 does -- he ImmedIately then, after thIS comes to lIght, 

14 goes back, fInds that other e-maIl, and forwards It back 

15 Now, unfortunately for hIm, that's not a 

16 damagmg e-maIl for US, but he can't take thIS pOSItIon 

17 that he dId thIS and as an ethIcal oblIgatIOn WIthout 

18 returnIng the e-maIl that we had done the same thIng, or 

19 Mr Claypoole and other transactIOnal attorneys at Nelson 

20 MullInS had done, dISCUSSIng another Issue, and that's IS 

21 In theIr memorandum 

22 They've CIted It, so after the fact, they 

23 don't return It But what they're sendIng out here, Your 
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1 who has an mterest m thIS party, to polItIcal 

2 subdIvIsIons and publIc authontles Act as If we're 

3 stIll the member 

4 They don't want to tell you, but let me read 

5 It lIterally I thmk If CDM won't cooperate wIth these 

6 polItIcal subdIvIsIOns wIth affectmg thIS, they wIll be 

7 the bad guys, not us 

8 So we have property that we've purchased and 

9 you've ruled on They are gomg to the publIc 

10 authontIes and contendmg that they are members m an 

11 orgamzatIOn and have a property mterest that they do 

12 not have That falls wIthm another exceptIOn, whIch IS 

13 the cnme for all exceptIOn, and Joe cIted It m the 

14 bnef 

15 Also, If you go back to the law govemmg 

16 lawyers, you know, when you take thIS posItIon and you 

17 send somethmg you meant to send It, you can't later come 

18 back and say you dIdn't mtend to WaIve the pnvIlege 

19 The questIOn IS dId you mtend to send the e-maIl, and he 

20 clearly dId because he sent all these dISCUSSIOns about 

21 Issues, Just lIke Ms Paylor dId, WIth regard to thIS 

22 easement and thIS transactIOn 

23 ThIS wasn't Just sent as an attachment alone 

24 It was sent dlscussmg all of the Issues regardmg thIS 

524 



25 easement and the posItIOn that Repubhc was taklng about 

55 

1 thIs easement And then, after he took the posluon that 

2 It was a vIOlatIOn, he went, looked back, and saId yes, 

3 he had receIved several commUnICatIOns from Mr Paylor at 

4 Nelson Mullms and returned those 

5 So, Your Honor, that's the pomt I want to 

6 make there, and, you know -- and, agam, I don't want to 

7 beat a dead horse but you see they mtentIOnally set It 

8 wIth theIr clIent's posItIon and take a posItIon contrary 

9 to the law and to the facts as they know It Then 

10 they're gomg to claIm they have an ownershIp mterest m 

11 the property when they don't 

12 I hesItate to say thIS, but smce they're 

13 cItmg ethIcal rules, It'S further comphcated by the 

14 fact that thIS easement came to theIr attentIOn because 

15 another partner of Mr Rosen's represents the town of 

16 Mount Pleasant So he's the one that sent thIS to them 

17 So thIS whole Issue of the easement -- so then It gets 

18 forwarded wIth those concerns up to the Nelson Mullms 

19 transactIon lawyers, so they were both representmg 

20 RepublIc and the town of Mount Pleasant They're 

21 discussmg our property, and they're gomg to contend and 

22 pretend they're the managmg member m thIS property 

23 Thank you, Your Honor 

24 THE COURT Okay I guess I've got to -- I 
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1 kInd of glanced through thIS portIOn of It, but I dIdn't 

2 get a chance to fully thInk about thIS, so I've got to 

3 get my head straIght to who got sent where and what 

4 MS PAYLOR I would POInt you to the 

5 affidavIt, Your Honor The only affidavIts that were 

6 filed were filed by RIchard and me John Haggerty dIdn't 

7 file an affidavIt, nobody filed an affidavIt to refute 

8 what he saId or what I saId, and they say that I 

9 attacked -- I forward an e-maIl stnng I most certaInly 

10 dId not 

11 I sent an attachment that SaId, Jay, attached 

12 IS Stacy HornsteIn's account of the consIderatIOns In 

13 dealIng WIth MPWW So, you know, I Just ask you to look 

14 at those thIngs 

15 THE COURT I WIll I'll take thIS one under 

16 adVIsement 

17 What else do we need to deal WIth? 

18 MS PAYLOR We have a motIon to compel 

19 responses to supplemental subpoenas, Your Honor, and that 

20 IS actually agaInst Nexsen Pruet Well, three people, 

21 I'm sorry 

22 MS HUGHES For the record, It'S not agaInst 

23 the first 

24 MS P AYLOR It's agaInst Mr Wallace, 
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1 MR WALLACE That's correct, Your Honor 

2 THE COURT Who subpoenaed who? 

3 MS PAYLOR We subpoenaed, Your Honor When 

4 the motion to dIsmISS was filed by Mr WIlson, he 

5 attached to that hIs memorandum or motion the affidaVIt 

6 ofMr Ben Marmo who IS the chent of Nexsen Pruet and 

7 now Mr Walker 

8 He attached to hIS affidaVIt an 

9 attorney-chent pnvIleged e-maIl dated January 25, 2010 

10 that we feel they -- thIS was absolutely an mtentIOnal 

11 walYmg of the pnvIlege wIth thIs The chent attached 

12 It to hIS affidavIt, and m there, they are talkmg 

13 about, m January, about the fact that, you know, they're 

14 gettmg together, trymg to decIde what IS best for MDC, 

15 lITegardless of what IS best for Carolma Park 

16 AssocIates 

17 And we asked for -- we subpoenaed early m --

18 nght after we filed our case, we subpoenaed e-malls and 

19 commUnICatIOns from the McNaIr Law FIrm, Lucas Padgett, 

20 who subpoenaed them from N exsen Pruet and all the lawyers 

21 mvolved No one ever produced thIS e-maIl Mr Padgett 

22 dIdn't produce It, and none of the Nexsen Pruet lawyers 

23 ever produced It 

24 So when we got thIS, we served a supplemental 
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1 attorney -- all of theIr e-maIls wIth theIr clIent or 

2 otherwIse, that dealt WIth the subject matter of that 

3 e-mail, whIch under the communlcatlOn IS once you waIve 

4 It, you Waive It not Just to that commumcatlOn, but to 

5 all commumcatlOns wherem that subject matter IS 

6 dIscussed 

7 And what we've got here, that's what we want 

8 We want to get the rest of the documents that we feel are 

9 very cruCIal to our clIents' case where these matters are 

10 dIscussed and where they talk about gettmg together WIth 

11 Grove to go forward and buy the property and not bnngmg 

12 It and not tellmg our chents anythmg about It 

13 So what we're askmg IS that our supplemental 

14 subpoenas be responded We served them and they 

15 objected 

16 THE COURT All nght Mr Wallace? 

17 MR WALLACE Thank you, Your Honor \Bruce 

18 Wallace on behalf of myself, DaVId Hawkms, and Nell 

19 Robmson, who are not partIes to thIS lItlgatlOn We've 

20 served as counsel for CDM m foreclosure lItIgatlOn and 

21 that IS the only reason why I'm here cause My partner 

22 Molly Cherry obvlOusly represents CDM m thIS case, so 

23 Nexsen Pruet IS stIll mvolved, but I'm not an attorney 

24 of record I'm here as a speCIal appearance m regard to 
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1 I feel, Judge, a httle at odds here about 

2 all the fme argument gomg on about the meat of the 

3 case I'm not potatoes I'm n~t even dessert I'm off 

4 the table These e-matls are a collateral1ssue, m 

5 hght of what IS really at stake here, and that's all set 

6 forth m the complamt 

7 These are e-matls about conversatIOns my 

8 chent had m January WIth hIS lawyers, one conversatIOn 

9 about four tImes Ms Paylor would have the Court 

10 beheve that subpoenas that were Issued ansmg out of 

11 that e-matl set up a conference She cIted a case m her 

12 memorandum that says, An mtentIOnal waIver waIves the 

13 commUlllcatIOns as to -- watves pnvtlege as to that 

14 commUlllcatIOn and all commUlllcatIOns on the same subject 

15 She had the Court beheve that perhaps that means much 

16 broad than It does Remmdmg the Court of the nmehne 

17 here--

18 THE COURT Do have you a pnvlleged log that 

19 you've got that I need to reVIew on what It IS that 

20 you're saymg remams pnvtleged? 

21 MR WALLACE We don't, Your Honor, and here 

22 IS the problem When Mr Rosen Issued hIS subpoena back 

23 m July of 2010, he asked for non-pnvtleged documents, 

24 and m conversatIOn WIth my partner Molly Cherry, we 
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1 because we don't have a pnvIleged log 

2 THE COURT But now they want pnvIleged 

3 stuff, or stuff you assert IS pnvIleged, so you have to 

4 gIve me a pnvIlege log 

5 MR WALLACE We would, Your Honor, If we had 

6 gone through and done the search agam, and that IS the 

7 second problem here, whIch IS, If you'll gIve me a moment 

8 of the tImelme IS after the first subpoena, we went 

9 through and produced 3,900 pages of e-malls between 

10 Nexsen Pruet and a vanety of partIes, mcludmg Lucas 

11 Padgett, mcludmg Groveland, mcludmg everybody, 

12 baSIcally, connected WIth thIS lItIgatIOn other than our 

13 clIent because Mr Rosen agreed we dIdn't have to produce 

14 a pnvIleged log 

15 We dIdn't, but we dId go through all those 

16 e-mmls to reVIew them for pnvIlege and produced the 

17 non-pnvIleged ones That took several hours, several 

18 days by my partner, Molly Cherry Our IT department was 

19 engaged to do the search That search alone, Just the 

20 cost of producmg the documents, full reVIew by Molly, 

21 was $1,200, so we've got a cost and a burden problem, 

22 because now we've got to go back and we've got to look 

23 for documents that are somewhat narrow, but If you read 

24 the subpoena, Your Honor, you'll see It'S really not 
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1 quote, foreclosure, even though the e-mail at 1ssue only 

2 talks about the tImmg of the foreclosure So they want 

3 to expand, fIrst of all, the subject matter of the 

4 commUnICatIOn 

5 Secondly, they want to force us to go back 

6 w1thout any records at the time or subject matter to 

7 produce all pnvlleged e-maIls that were not m the 

8 subject e-maIl that wa1ved pnvIlege 

9 I want the Court to understand I'm not 

10 argumg that the pnvIlege 1S not wa1ved as to the 

11 subject matter of the e-maIl, but 1t'S a very narrow 

12 wa1ver There are four tOP1CS, and 1f I may approach, 

13 Your Honor, I've got a qmck companson, quoted a 

14 companson of both the e-mail and the subpoena 

15 You'll see what's gomg on here, Your Honor 

16 The e-maIl at 1ssue has four subjects F1rst one, and 

17 I'm quotmg from the e-mail wh1ch 1S an exh1b1t to the 

18 subpoenas, wh1ch 1S attached to the motIOn to compel, 

19 foreclosure and bankruptcy 1mplIcatIOns have agreed to 

20 some of these new brokerage contracts What they want 1S 

21 any e-ma1ls and foreclosure of the property, and then 

22 they want any broker's contracts concernmg the property 

23 So they want to expand 1t from the 

24 foreclosure and bankruptcy 1mplIcatIOns and agree to some 
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1 contracts They say what level of confidence do we have 

2 that eIther a sale by parcel m foreclosure or 

3 reorgaruzatIOn m Chapter 11 bankruptcy IS a lengthy 

4 outcome 

5 The subpoena then seeks the filmg of 

6 bankruptcy by CarolIna Park, all of the e-maIls related 

7 to the filIng of the bankruptcy, rather than 

8 reorgamzatIon and Chapter 11 bankruptcy, and seek any 

9 negotIatIOns, agreements, dISCUSSIOns WIth, or concernmg 

10 MDC's pOSItIon WIth regard to a parcel sale m bankruptcy 

11 sale of the property, whIch IS not mdIcate m that 

12 commumcatIOn 

13 They want any negotIatIOns, agreements, 

14 dISCUSSIOns WIth concernmg MDC's pOSItIOn WIth regard to 

15 a bankruptcy filmg by CPA, whIch IS way beyond the scope 

16 of the e-maIl, second one IS pOSSIble legal procedures If 

17 RepublIc refuses to agree to a buyout proposal that 

18 MDC supports, and that means, frankly, the only one that 

19 IS closely related to that and It says dISCUSSIons 

20 regardmg RepublIc Charleston LLC's potentIal refusal to 

21 accept the buyout deal, but, really, what IS the legal 

22 procedure? What IS the legal procedure If they refuse? 

23 Not dISCUSSIOns about the potentIal refusal, so It'S a 

24 lIttle bIt dIfferent, but SIgnIficantly dIfferent 
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1 CDM mstallIng a note tax If we act Jomtly wIth Grove 

2 and foreclosure and buy the project, and the note stays 

3 outstandmg Subpoena seeks e-malis and commumcatIons 

4 regardmg all tax ImplIcatIOns and potentIal transactIons 

5 related the property 

6 So, agam, they want to broaden the scope of 

7 what they see And, finally, the latest estImate of 

8 foreclosure tImmg, and, agam, goes back to foreclosure 

9 of the property, not foreclosure tImmg 

10 And then the last tOPIC, tOPIC H of the 

11 subpoena, and I tned to match It up, one of those tOpICS 

12 WIth the e-maIl, an agreement, Jomt venture, partnershIp 

13 or other affilIatIOn WIth Groveland mvestors 

14 SubsIdIanes, and affihates Your Honor, what the 

15 plamtIff seeks here IS us to go back and look at over 

16 3,900 pages of documents agam to determme If they are 

17 responSIve and If they haven't otherwIse been produced, 

18 WhICh IS an mcredIble burden, but then they also go 

19 beyond the subject matter of the e-maIls --

20 THE COURT I guess I'm stIll not clear on 

21 what you're askmg me to do If you want to say, I don't 

22 want to respond because It'S attorney-chent pnvIlege, 
I 

23 you're supposed to produce a pnvIleged log and say, 533 
24 Judge, these are the thmgs that we thmk are pnvIleged 
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1 And so what are you askmg me to do at thIS 

2 pomt, If not that? Are you askmg me to kmd of rule 

3 that you don't have to produce anythmg WIthOut 100kmg 

4 at It? I already got thumped on the head a couple weeks 

5 ago, although I read everythmg they submItted to me 

6 The Supreme Court Said, well, you got to look at 

7 everythmg that they submIt to you, and they Said you 

8 dIdn't -- and one SIde, the best I can come up WIth theIr 

9 decIsIOn IS one SIde Said rather than gIve you the actual 

10 documents, they prOVIded me a summary, or a matrIx, so I 

11 dIdn't have to look at every smgle one 

12 ThIS IS that freedom of InfOrmatIOn case out 

13 of Berkeley County, and rather than look at every SIngle 

14 one, they dId a matrIx up and Said, here are the 

15 questIOns and here are the answers, and I revIewed that, 

16 but they saId, Oh, you're supposed to look at every 

17 document that they say claim IS pnvIleged 

18 So Just submIttIng me somethIng and sayIng 

19 gIve US cart blanche that thIS IS pnvileged log, I guess 

20 that's not the way to do It 

21 MR WALLACE And If It were Just a matter of 

22 creatIng a pnvileged log, I would create a pnvIlege log 

23 and allow them to test ItS VIabIlIty The problem IS the 

24 cost and expense of gOIng and creatIng the pnvIleged 
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1 THE COURT What am I supposed to do about 

2 that? I could ShIP It to them How much IS It? 

3 MR WALLACE It would be at least $1,200 

4 because we have to generate another search, and there 

5 would be all my tIme to reVIew the documents to 

6 responSIveness to see If they have been produced 

7 prevIOusly along wIth 3,900 pages of e-ma1ls and then to 

8 determme If the pnvIlege attaches because It'S not the 

9 same subject matter or to redact them because It contams 

10 other subject matter 

11 That's a tremendous burden, Your Honor, and 

12 all we're askIng, on top of the narrowmg of the scope of 

13 the subpoena, IS that the plamttff bear the burden, and 

14 I'll explam why Because the pnor subpoena Issued m 

15 July of 2010 sought all the commulllcatIOn WIth all thud 

16 partIes, such that to the extent that thIS IS an Issue 

17 about CPM's mtenttons, and those mtentIOns have been 

18 expressed to thIrd partIes, the plamttffhas over 3,900 

19 pages of e-maIls to those thud partIes 

20 I don't know If m the last SIX months or 

21 eIght months they've gone through and revIewed all those 

22 e-maIls, but I suspect they have started and have a 

23 pretty good Idea of what thud partIes knew and what 

24 commUlllcatIOns CPM had wIth those thIrd partIes, so to 
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1 w1th N exsen Pruet et cetera on four narrow 1ssues seems 

2 Incred1bly burdensome, and, frankly, not part of the maIn 

3 part of th1S htIgatIOn 

4 As the Court knows, the Supreme Court 

5 recently changed w1th regard to electromcally stored 

6 InfOrmatIOn and reqUITes a balance It says a person --

7 1t says 45(d)l(d) The person respondIng to a subpoena 

8 need not prov1de d1scovery, electromcally stored 

9 InfOrmatIOn from sources that the person 1dentIfied as 

10 not reasonably access1ble because of undue burden of 

11 cost, and that 1S, of course, In my letter It's 1,200 

12 bucks to reduce the last one, plus Molly'S time You 

13 guys won't re1mburse us for e1ther one of those 

14 MotIon to compel dIscovery or quash the 

15 person from whom dIscovery IS sought must show the 

16 InformatIon sought IS not reasonably acceSSIble because 

17 of undue burden, and, Your Honor, that IS clearly In the 

18 record, based on my letter that IS attached to the motIOn 

19 to compel 

20 And If the shOWIng IS made, the Court may 

21 nonetheless order dIscovery from such sources If the 

22 requestIng party shows good cause, considenng the 

23 hm1tatIOns of Rule 26(b )6(b) Rule 26(b )6(b) talks 

24 about balanCIng of -- If I may go back, Your Honor, 
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1 unreasonably cumulatIve or duplIcatIve or IS obtamable 

2 from some other source that IS more convement, less 

3 burdensome, and less expenSIve and I may submIt to the 

4 Court, Your Honor, these are conversatIOns that the 

5 plamtlff IS lookmg for WIth regard to what was saId 

6 We are gomg to be deposed thIS case 

7 Depositlon IS lot cheaper What dId you tell Lucas 

8 Padgett? And they'll learn exactly what I told them, the 

9 conversatIOns we had WIth them, they'll learn what dId 

10 you say to X, Y, and Z, and those guys wIll testIfy 

11 Very reasonable and mexpenSIve counter proposal to make 

12 us go through all thIS expensIve stuff 

13 Then the second party, party seekmg 

14 dIscovery, has had ample opportumty and dIscovery to 

15 obtam the mformatIOn sought Agam, Your Honor, thIS 

16 IS the mtentIOns, as I understand It, mtentIOns of 

17 CPM to foreclose on property and buy It m foreclosure 

18 There are 3,900 pages of e-maIl on that Issue that have 

19 already been produced, and, finally, the burden of 

20 expense outweIghs the slIghtly benefit, Your Honor 

21 I'm not aware of any benefit these e-malls 

22 would provIde to the plamtlff as not already expressed 

23 the non-pnvileged documents wIll be produced 

24 In all faIrness, Your Honor, I don't know 
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1 at them because of the expense of even searchmg for 

2 them, but havmg been mvolved m the foreclosure, as the 

3 attorney of record for CPM, I have a faIrly good Idea I 

4 represent to the Court that I don't belIeve there IS 

5 gomg to be any new matenal produced that's dIfferent or 

6 SIgnIficantly sheds any addItIOnal lIght on the e-maIls 

7 already produced 

8 Then SaId the amount m controversy, the 

9 partIes' resources, the Importance of Issues at stake m 

10 the lItIgatIOn, and the Importance of the proposed 

11 dIscovery m resolvmg those Issues, agam, Your Honor, 

12 WIthout gomg too much further mto It, thIS dIscovery 

13 Isn't gomg to aSSIst m resolvmg the Issues because the 

14 other e-malls are already out there, so what we ask IS 

15 eIther quash the subpoena and deny the motIon or do 

16 exactly that, ask the plamtIffs to pay for the cost of 

17 searchmg thIS duplIcatIve and addItIOnal mformatIOn 

18 that IS a collateral Issue at best 

19 THE COURT All nght Y'all wIllmg to 

20 wnte a check m order to find out If they got anythmg 

21 responSIve to your request? Because It sounds lIke It'S 

22 gomg to cost them money 

23 MS P AYLOR We're wIllmg to pay that first 

24 $1,200 That was an overSIght that wasn't paId I thmk 
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1 wmvmg the attorney-chent pnvllege as to that should 

2 be on them, and I WIll say, when he was gomg through hIS 

3 chart here, he left out the first e-maIl from Manno 

4 He says we go forward and bId m foreclosure 

5 Jomtly WIth Gnggs, and that IS the heart of the 

6 controversy we have here, so we belIeve that we're 

7 entItled to dIscovery as to anythmg havmg to do WIth 

8 therr talkmg to Grove about negotIatmg how they're 

9 gomg to do It 

10 We don't know when that started, Your Honor 

11 We wIll hmlt It to whenever that IS 

12 THE COURT The pomt of thIS motIon IS that 

13 If you want to get stuff beyond what you've already got, 

14 then -- and they want to have to go through the expense 

15 of revlewmg It for attorney-chent pnvllege If It'S 

16 beyond thIS -- actually, It sounds lIke they -- I'm not 

17 sure why they need to go back through the 3,900 they've 

18 already proVIded Those are dIsclosed, but to go through 

19 the addItIonal ones, then It'S gomg to cost some money 

20 to find that out, If they're gomg to be able to claIm 

21 pnvIlege on somethmg beyond the 3,900 that you got 

22 MS PAYLOR If they provIde us an estImate 

23 of that, we'll be happy to come forward WIth It They 

24 are very Important documents 
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lout If there IS a controversy on how much It IS that you 

2 want to charge them, and then produce the pnvileged log, 

3 If they agreed on the amount If they don't thmk It'S 

4 faIr and reasonable, I guess y'all contact me 

5 MR WALLACE It wIll take about 30 to 40 

6 hours for me to go through all the documents and to 

7 answer the questIOn of Ms Paylor by the Court The 

8 reason why I have to go back through IS that there are --

9 the subpoena seeks --

10 THE COURT If you already produced It, you 

11 don't get to claIm pnvilege to me So It'S other 

12 documents, nght? So you don't need to go back and 

13 remvent the wheel, do you? 

14 MR WALLACE The problem I have, Your Honor, 

15 IS we dIdn't segregate m our documentatIOn what was 

16 pnvlleged and kept out and what was not pnvlleged, so 

17 we have to go back through that database of preserved 

18 e-malls and actually conduct a new search because they're 

19 seekmg a ltttle bIt dIfferent stuff for pnvileged 

20 documents and then make sure that thIS IS not pnvlleged, 

21 was produced, was produced and was responSIve m that 

22 field because we're talkmg about e-malis that overlap, 

23 but don't mclude one another 

24 So m order to make sure I produce everythmg 
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1 have to go back through the ones that were already 

2 produced, not to look at them on the --

3 THE COURT Well, the thmgs that are already 

4 produced, you don't get to come back and say they're now 

5 pnvlleged 

6 MR WALLACE Let's say we've got ten e-mmls 

7 and three of them have been produced as not pnvlleged 

8 I have to read those agam to make sure they're not 

9 pnvlleged and that they have been produced, but If 

1 ° they're pnvlleged and responSIve, I got to pull them out 

11 and produce them 

12 Does that make sense? In other words, I 

13 don't know WhICh e-mmls m the database were produced 

14 I've got to go back and read them If they don't mc1ude 

15 our chent, they were produced 

16 THE COURT It sounds to me hke y'all are 

17 gomg to look at paymg about $5,000, because he's got 

18 30, 40 hours of hIS tIme, that's a bIg --

19 MR ROSEN Weare not understandmg why It 

20 would take any tIme at all Smce they don't have to 

21 pull out pnvlleged documents, they're gomg to send us 

22 the pnvlleged documents, so they Gan produce everythmg 

23 they've done so far It won't take any money at all 

24 We'll have the burden of gomg through them 
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1 stuff and then let you decIde whether or not they claIm 

2 an attorney-chent pnvilege 

3 MR ROSEN I'm sorry I thought the 

4 attorney-chent pnvilege Issue was over They're go --

5 THE COURT Maybe I Just sat here m total 

6 obhvIOn for the last 15 mmutes, but I thought you saId 

7 m order to get the -- they've sent you a bunch of new 

8 document requests You want to go back through now and 

9 see If there IS anythmg, one, that IS responsIve to It, 

10 and, two, If It'S subject to the attorney-chent 

11 pnvilege claim So If It IS subject to the 

12 attorney-chent pnvIlege, you'll produce a pnvIlege log 

13 and let me decIde 

14 MR WALLACE Absolutely, Your Honor, because 

15 the subpoena on ItS face should only seek documents m 

16 relatIOn to four dIscreet areas, maybe five, If you hear 

17 what Ms Paylor IS saymg m regard to further e-maIl, 

18 but they want everythmg They want everythmg regardmg 

19 to the foreclosure, rather than the tImmg of the 

20 foreclosure or dIscreet Issues about blddmg m the 

21 foreclosure I got to go m and say I don't -- first of 

22 all, I don't agreed or concede that they're entitled to 

23 everythmg related to the foreclosure I do agree to 

24 concede they're entitled to commUnICatIOn related to that 
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1 that cIte that, It's the same subject matter 

2 It doesn't broaden the WaIver Just because I 

3 say my chent says foreclosure In hIS e-maIl That's the 

4 past That's the expense, and I don't know how many 

5 pnvIleged commUnICatIOns there are 

6 THE COURT GettIng to be expensIve, so --

7 MR ROSEN We can get an estImate Your 

8 Honor, there seems to be a certam amount of unfaIrness 

9 here They supphed to you, the Court, an affidaVIt from 

10 therr chent, and they attached that affidaVIt per thIS 

11 commUnICatIOns about the foreclosure, the bankruptcy, the 

12 entIre relatIOnshIp WIth Grove 

13 They submIt that, and then they say we should 

14 have to pay to search for the rest of It I thmk thIS 

15 IS a matter you ought to take under adVIsement and 

16 determIne later whether cause should be hfted now or 

17 later Certamly, we have an estImate If we agree to pay 

18 It, If necessary, but I don't thInk we created thIS 

19 problem 

20 MR WALLACE I dIdn't file a motIon on thIS 

21 Issue Mr WIlson submItted thIS e-maIl E-maIl was 

22 dIscreet, was one Mr Rosen up and says, I want 

23 everythIng related to thIS e-maIl It's not enough that 

24 I got thIS e-maIl I want everythIng that IS pnvIleged, 
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1 THE COURT That's the way I understood It as 

2 you saId you don't want pnvIleged stuff, and they gave 

3 you 3,900 pages, and now you're sayIng, well, we want 

4 everythIng you got Well, they got to go back and look 

5 at It and see If there are now thIngs that SInce the 

6 scope IS bIgger are there other thIngs that mIght be 

7 responsIve to It but mIght be pnvIleged, so If you want 

8 to pursue It, then you got to pay the money 

9 So, Mr Wallace, you come up WIth an estImate 

10 of what you thInk It WIll cost to do It and let hIll know 

11 MR WALLACE Thank you, Your Honor I'll do 

12 that 

13 THE COURT All nght What else? 

14 MS PAYLOR That's all for the plaIntIffs 

15 THE COURT AnythIng else? 

16 MR WILSON I thInk that's It 

17 THE COURT You send me a proposed order on 

18 the cancellatIOn of lIs pendens 

19 MR WILSON We could have that by Fnday, 

20 Your Honor 

21 THE COURT Okay All nght Well, good 

22 

23 

24 

(Whereupon, the proceedIngs were concluded) 
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May1l,2011 

Charleston County Courthouse 
Charleston, SC 29401 

Re Carolma Park AssocIates, LLC, et al v BenedIct T Manno, et al 

Dear Judge Young 

I have revIewed today s letter to you from Joe WIlson and apologIze that It IS necessary 
to address a few of the Issues raIsed by hIm Throughout the letter, Mr WIlson refers only to 
Plamhtf RepublIc Charleston LLC, and Mr WIlson faIls to dIsclose that the claIm for 
constructive trust was not brought on behalf of RepublIc and, mstead, was brought by the other 
plaIntiff, CarolIna Park AssocIates, LLC Carolma Park has been depnved of Its ownershIp of 
the property at Issue as a result of the fraudulent actIOns of the Defendants, mcludmg Mr 
WIlson's chent, CDM of Charleston, LLC RepublIc never had any ownershIp mterest m the real 
property and has never sought to obtam tItle However, Carolina Park IS seekmg tItle m thIS 
actIOn and has properly filed notIce of Its pendens 

WIthout re-hashmg Plamtiff CaroItna Park s arguments m theIr entIrety, I would submIt 
that a stratghtforward analYSIS IS detenmnattve of the matters before the Court and that analysIs 
has been buned m the mynad of lITelevant defenses and arguments propounded by CDM Mr 
WIlson correctly CItes Pond Place Partners, Inc v Poole, 351 S C 1, 567 S E 2d 881, 889 (Ct 
App 2002), for the proposItion that a party must stnctly comply WIth the relevant statutory 
prOVISIOns to be entItled to a Its pendens S C Code Ann § 15-11-10 sets forth the condItIons 
that must be met before a party may file a Its pendens In relevant part, the statute mandates that 
a Its pendens may be filed In "an actIOn affectmg the title to real property , Because Plamtiff 
CarolIna Park has stated a cause of actIOn agamst CDM for a constructIve trust, an actIOn 
affectmg tttle to real property, It has complIed WIth the statute and the Its pendens IS proper See 
Pond Place, 351 SCat 18, 567 S E 2d at 890 (' an actIOn 'affectmg the tttle to real property 
clearly allows the fiImg of a lIs pendens [s]uch actIOns Include actIOns to establtsh a 
constructIve trust over real estate ') 

S C Code Ann § 15-11-40 does not however, despIte Mr WIlson s representatIOn, gIve 
the Court dIscretIOn to cancel the lIs pendens 'on good cause shown Rather, that statute 
pemllts the cancellatIOn of a Its pendens m the Court's dIscretIOn "at any ttme after the actIOn IS 
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settled, discontmued, or abated and on good cause shown" S C Code Ann § 15-11 40 
(emphasIs added) The statute uneqUIvocally mandates that consideratlOns relevant to 'good 
cause shown" are only properly conSIdered once the actlOn IS settled, dlscontmued, or abated 
Because, m South Carolma, the fihng of a lIs pendens IS governed by statute, the statute controls 
and Mr Wtlson s citatlOns to case law of other states or to genenc law are Irrelevant 

Mr WIlson's assertIon that a cause of actIon for a constructive trust over unknown future 
profits IS supported by In re Brook Valley VII, 496 F 3d 892 (8th Clr 2007), IS not accurate By 
revlewmg the rustory of the proceedmgs as set forth m the documents that I attached to my 
earlIer letter, It IS clear that Brook Yalley merely shows that, dunng lItigahon, If there IS a sale of 
the real property to whIch dIfferent partIes clrum tItle and those partIes agree to allow the sale to 
go forward so long as the proceeds are held by the Court pendmg the htlgatlon, then the 
constructive trust may attach to those proceeds The mltIal claIm that was not dIsmIssed m 
Brook Yalley was for a constructIve trust over the real property, not for a constructIve trust over 
unknown future profits 

Fmally, I would reIterate our objectIons to the numerous unsupported factual findmgs 
proposed m the order submItted by Mr WIlson In response to the remammg pomts addressed 
by Mr WIlson, I would respectfully refer the Court to Plamttffs' pleadmgs, memoranda and my 
earher letter I remam wIlhng to prOVIde Your Honor wIth an appropnate proposed order 

/rsr 
Enclosures 

Cc Trenholm Walker, EsqUIre 
Carl PIerce, EsqUIre 
Joe WIlson, EsqUIre 
Molly Cherry, EsqUIre 

Smcerely yours, 

RIchard S Rosen 
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