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Motions : _ 4

PROCEEDINGS

(WHEREUPON, the proceedings begin on the 15th day of

December, 2011 at approximately 2:14 -p.m.)

THE COURT: All right. The next case is City

of Greer versus Shawn Humble. (Pause.)
Yes, sir.
MR. ANTHONY: Good afternoon. My name is

Jay Anthony. I'm representing the Cityxof_Greer.-
This might take a longer than the previous two. We
are here on an appeal for a DUI dismissal. iAhd
I'11 give you just a little bit of the fécts, if
that’s okay{

THE COURT: All right.

MR. ANTHONY: Thié sﬁemé from a DUI chargé,
An officer in the City of Greer responded to a
reported traffic accident. The officer was driving
a vehicle that_was equipped with a camera. The |
officer got in his car to go respond. Logged in.
And then hit his blue lights, which he testified
should have activated the system. He got out to
the accident scene and made contact with the
defendant, did the field sobfiety test, took him
back to the Blood Alcohol Room and administered
that test. Decided to charge him with DUI. And

then later found that the video would not upload to
-6-
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the system.

THE COURT:  All right.

MR. ANTHONY: Uh, prior to trial, Mr. Hiller
moved ‘to dismiss based on failure to comply with
video;ape requirements. And after arguments, Judgé
Mims granted that motion.

Uh, as you know, the iaw on this is pretty
well contained in one section and that’s 56-5-2953.
Subsection A requires that a person who yiplates
the DUI statute must have his conduct étAthé
incident site and the breath test site videotaped.
We have video of the breath test site, but we havé
no video of the incident site.

However, Subsection B provides that that_aloné
is not, uh, grounds for dismissal. The 6fficer
submits an affidavit where he certifies that the
viaeo equipment was inoperable at the time of the
probable cause and arrest and that -- and stated
which reasonable efforts have been made to maintain
the equipment in its operable condition. We
presented an affidavit from the arresting officer,
Jim Williams, who states that at the time of the
arrest and probable cause determination, the video
recording equipment was in inoperable condition.

And it also stated that reasonable efforts had been
-7-
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made to maintain the equipment in operable
cohdition. |

Admittedly; that affidavit isn’t sufficient to
satiSfy the statute because it safs —-= doe$~not say
which reasonable efforts had been made. So we
supplemented that affidavit with live testimony

from Officer Williams. During that testimony, he

" testified the city occasionally had these type of

problems, that they manifest themselves when they
go to uplift the videos to the system and that

whenever they had a problem, uh, he or any of the

department officers would contact a company called

Digital Ally which serviced the video equipment for

the city.

He had numerous fixes with his car and othérs.
And he reviewed Defendant’s Exhibit 1, which Qas a
log of the complaints and the fixes that had taken
place. He testified that his department contadted
Digital Ally every time they had a problem. He
testified that he attempted to remedy every problem
he had with this vehicle.

At the conclusion of that testimony, the court
granted the motion to dismiss. The court found
that the officer’s testimony demonstrated

reactions, but not maintenance. And the judge

-8-
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viewed thdse as two different things. Judge Mims
said specifically that reaction wés, quote, not the
same thing as having, for example, a mainteﬁance
sche@ule or a routine schedule. And he used an
example of'his wife parking his car and then
reporting to him the brakes. That’s a repair, a
reaction. That’s not maintenance.

With respect to the court, I think that'the.
judge was reading words into the statufe. There’s .
nothing in the language that says that there‘needs
to be routine or scheduied maintenance. But.in
essence,'that’s really what the court said. It
said that only routine or scheduled maintenance

constitute reasonable efforts to maintain a system

in an operable condition.

Now, I submit that if done promptly and
properly as Judge Mims found that it was, a system
of reéction constitutes reasonable efforts to keep
the system in an operating condition. That is,
when they find the system has left the operating
condition, they take efforts to put it back in the
operating condition. Uh, the cardinal rule of the
statutory construction is to effectuate the intent
of the legislature.

So that I guess the question is did the
-9-
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legislature intend that only scheduled and routine

.maintenance constitutes reasonable efforts under

this statute. I think if they did, they would have
said so. I thiﬁk there are good reasons that they
didn’t say so here. One of them being that we are
dealing with a video camera and not a car. So
there’s not a need for scheduled maintenance with a
video camera the same way there is with a dar. So
we don’t need an o0il change every 5000 miles or
change the tires out, things like that.

Uh, we don’'t do preventative maintenance on

computers, which is really what this is. 'You

wouldn’t change out the keyboard every'year. You
wouldn’t change out your monitor after so many
hours. Uh, and all of this was argﬁed to theAb
court. Basically, a cameré system ié not like a
car.

Every time an officer goes and uploads a
video, that constitutes a check on the system. If
it uploads successfully, then it’s in operating
condition. If it doesn’t, then they take some
steps, document it in that log and make that fig.

So the gist of my argument is that reaction,
though the judge may have saw that as different

from maintenance, I think it’s the same thing. I
-10-
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think if it was done well, it is, uh, -- it does
constituté reasonable effofts to keep the system in
working crder. I would ask Mr. Hiller when his
time comes to say if that’s not reasonable effdrts,
what should-have been written in that affidavit and
what should they do to constitute reasonable
efforts.

If he say they should do a test every timé.
before a call, which I think 1is unreasonable, but
just assume that. Say take some video and try to
upload that, that’s‘still a reaction. You’re
looking at it to see if it uploads and it's fine.
If it doesn’t upload, then there’s a problem'and
you reacting to that to institute a fix.

Uh, I'd like to raiée just a couple of mqre-
issues beforé I sit down. I could address these
later if you prefer. But regarding what arguments
I think are properly before this court with respect
—— I think that the return filed by the court does
not accurately reflect the arguments that were
raised below. It does address the argument that I
just finished addressing, which is maintenance
versus reaction, but it also spends a lot of time
focused on the specific car operated by Officer

Williams. It largely based the dismissal on the
-11-
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fact that, quote, intermittent camera was alloWed ]
on thé road. Thaﬁ jusf really wasn’t aréued.

- At the conclﬁsion of our arguments with an eye
towards this appeal, I asked Judge Mims if I could
restate for-him the basis for his appeal.' I said
the following, I think you’re saying the affidavit
does not contain what the statute requireé, which;
is which reasonable efforts specifically have been
made. You;re saying within his testimony, he did
not state which reasonable efforts had been made.’
He responded yes and moreover that I took his
testimony to show me what the reactions were of the
police department when they had a problgm from
which I could easily infer that if they didn’t have
a problem, they wouldn’t have che;ked it. So I-
think really our argument is limited.to that under
preservation.

Now, Mr. Hiller did raise one additional
sustaining ground. That specifically relates to an
entry on the log for February the 14th. Uh, he
argued they were told they would have to pay for a
service car -- service call. They didn’t go like
they should. So I think that supports your
position, Your Honor. They had an opportunity to

correct it and they didn’t want to pay for 1it.
-12- :
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They were certainly adviséd there was corrective
action available and elected not to do it.

I then asked that Mr. Hiller beAallowed to
cross—-examine the officer on that issue. And he
was. He didn’t elicit any testimony to show that
the repair nevér took place.v And the log doesn’t
support that either. If you look at the entry, it
really says that there was a dispute over who
should pay for it. But the log entry reélly ends
with the two of them saying that they’re going tQ
get together and resoive.this.

So I just again would say that, ﬁh, I fhink
that Judge Mims saw a distinction betwéen reaction

and maintenance. I don’t think that that is

correct. I think that a system of reaction done

well and promptly and properly, all as the judgeA
admitted they were, uh, that coﬁstitutes.reasonable
efforts to maintain_the system in operable
condition. And I think that it has to be a system
of reaction when you’re dealing with what is, in
essence, just a computer. If that'’s not'sufficient
again, I would just ask Mr. Hiller to state what it
should have said.

THE COURT: All right.

MR . ANTHONY: Thank you.

-13-
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THE COURT: Thank you. Mr. Hiller?

MR. HILLERf Thank you, Yoﬁr Honor. ' Of‘
course, our primary position with regards to the,
uh, issues raised on the appeél and; first, on the
return issues by Judge Mims as requiréd by statute
is that this is not a de novo review. This is not
a factual determination by the Court. It’'s only
correct matter -- errors of law. Eséentially
everything that Mr. Anthony just argued to the
court was he didn’t like what the‘jﬁdge’s factual
.determinations were. |

The statute’s very clear. It doesn’t say --
it says -- and -- and -- and —- the statute is very
clear. It says reasonable efforts to maintain. ATo
maintain. And Judge Mims readAthat literally. And
then I had actually sﬁbpoenaed in thé facts of fhis
case the maintenance logs for this ﬁarticqlér
vehicle and the particular camera that indicated
that it had had a continuing series of problems and
ultimately had arrived at a problem where there was
a dispute between the manufacturer aﬁd the police
department as to who had to pay to get it fixed,
and yet, they put it back out on the road and let
it get DUIs. I don’t think Judge Mims particularly

cared for that, nor did he consider it reasonable
-14-
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maintained.

Buﬁ ultimately, it wés a.factual determination‘
to him on the basis of the facts of this specific
case that this statute was not followed and not‘a
misinterpretation or improper interpretation of'the
law. He -- he ——'he made decisiéns based.upon
their supplemental testimohy, which I objected to.

Uh, there is no appeal that the fact that the.
affidavit itself was invalid on its facé, did not
conform to the statute. He aliowed them to
supplement it with oral testimony, to which I
introduced the maintenance log to rebut that. Then
based on that evidence, not:the statute, but on the
evidence, he made a determination that in this
particular instance, it was grounds for_a
dismissal. It’s not a precedent setting eQen;
because it was specifically based on the facts and

not the statute itself.

THE COURT: All right. Anything in
response?

MR. ANTHONY: Yes, ma’am. I think Mr.
Hiller argued that I -- this only the correct area

of law. I agree with that. I think it’s a
question of law though as to what constitutes

reasonable efforts under the statute. As he said,
-15-
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I didn’t like the facts that the judge found.

1°d just point out the return is nbt an'order.
The return is the recorded posture of litigants for
all intents and purposes. So any factual findingé
he made in that I think are fair game at this
point. And they must be supported by the record.

Uh, Mr. Hiller did subpoena records that‘

relate to and have facts about the individﬁal'car.
He didn’t raise that below as an argﬁment for, uh,
an additional sustaining groﬁnd supporting a
dismissal. I think that under theAcase léw, yoﬁ
have discretion to still accept that and.fo ruie on
that, find that as an additional 3ustaining ground.

Under the Ion (phonetically) case, the court very

much ground on that for reasons of fairness, uh,

and otherwise and suggests that the appellate couft
really just ignore any additional sustaining ground
not raised below.

As far as the testimony supplementing the’
affidavit, I don’t know if Mr. Hiller is raising
that as a ground for appeal today or sustain the
ground that we shouldn’t have been allowed to
supplement. But out of abundance of caution, I
would just say that the same arguments I made to

Judge Mims, that the cross-examination is the
-16-
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golden standard of the ultimate truth-telling
machine, as the Subreme Court says. So to.say that
an affidavit only, and not live testimony, has to
be the way to present something just seems not
sensible to me. That essentially says that we want
a less reliable form of testimony nbﬁ subject to
cross-examination rather than affidavit.,

There’s also some case law I cite to you

'McKnight, uh, State versus McKnight, State versus,

uh, McHenry, I believe it is, as supporting --

supporting that position that an affidavit can be
supplemented with testimony. Uh, I don’t think I
have anything further.

THE COURT: All right. Thank yoﬁ; Well, I
do find that as a matter of law, Judge Mims too
narrowly construed this statute. And after
reviewing the statute and reviewing the feturn in
this case, I find that he erred in dismissing this
case. I reverse it on that ground.

I'm going to ask you to prepare an order
please, sir, a proposed order and submit to Mr.
Hiller in the same manner you send it to my office
for review. I’ll wait to get any objections from
Mr. Hiller as to the order. All right. Thank you.

MR. HILLER: Thank you.
-17-
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MR. ANTHONY: Thank you, Your Honor.
(WHEREUPON, the proceedings conclude at

approximately 2:31 p.m.)

-18-
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B _Customer Tille ' Stage - .. CaseType .- Casg'Numhei' 'Setlal Number il
= ‘ ’ lacement mirror we sent on CAS-29214-OX8NHW the door
. RMA14620 | Approved DVM750 Therep !
OZ ;feer,::m? DVM750: door | by RMA | RMA - Replace CAZ’S’?&}& 01E4-0F65 VERSION 2 6/2/2011 DVM-750 lock is not engaging when the door Is closled. THe miisor Just says
= ‘eparimen lock broke Coordinalor 1 MIRROR ONLY locking doar bul never locks. )
i ini ternal HO they uptoad
Greer Palice CAS-32493- VM was erroring out when It was opeining, lhe ex
Deparntment VM apen enor Closed Problem 841JCS 634/2011 | VideoManager to was offline
RMA10645 ‘
customer . . ; i s
- - customer relurned camera withoul contacting support first 2 camera’s
ﬁf;'n':;"eiﬁf retumed camera | Closed | RMA- Return cgg:ggéo CB10.0ADS | 750Cemea | 42112013 | DVM-750 st Sent, only 1 neoded,
without contacting
support first
Greer Police | VMIl Core Server CAS-30856- ‘ j s fine
Department problem Closed Problem 33NQBH 4212011 | VideoManager Had him stert the service and he was fin
OVM750 System records no audio from internal mic or remole mic. Tried playing
Greer Police | RMA 10350 DvaY- : CAS-30500- aidlo on bath mirror and computer. Green light lluminales on mirror and
Department | 750: No audio | Re0eMed | RMA- Replace B526HB 01E4-0348 VERSION 2 442011 DVM-750 record light aclivates on remote mic, but no audio is captured on
MIRROR ONLY videos.
Greer Police| Needs Big ball CAS-29544- Brackel, DVM750 We sent the customer a replacement mirrar, it has % new back for the
Oepartment mount Closed RMA - Replace YWKXSVY S:::?:EM':i:: 34242011 DVM-750 blg bsil mounl. He has the old mount. Needs thqi[g ball mount
RMA9787 DVM: : Per Don, They have a camera thal has wenl aut CB10-0132 &t will rot
Greer Police{  Front facing CAS-29539- : bring up an image, | had Ihey changs out the wire from mimer to the
Depariment cangra has no Recetved | RMA - Replace wzezy €B10-0132 750 Camera 32412014 OVM-750 camera. The new wire dld not bring up an imege, after they changed
Image out the camera they had an Image.,
Jason updated their mirror to 1503 and the internal camera now doesn'l
Greer Police| RMA9528 DVM: | Approved | CAS-28214- DVM750 work. They had just recorded a video eailier in the day thal had internal
Depariment{ _Nointemal | byRMA }RMA-Replace | “(S0ll ™ | 01E4-04B1 | VERSION2 | 31162011 | OVM-750 | camera. Can't back the camera down in firware and have It work, slso,
camera found | Coordlnatar MIRROR ONLY puliing the fuses and resetling e mimor don't work either, the intemnsl!
- : camerais Just out.
Greer Police RMA9530 OVM: Customer has *2* Kustom GEll cabdles thal aren't working with their
| Radar cables not| Received | RMA - Replace | CAS-28200- Radar Interface g syslems. Jason alITS is onsite and we wenl through alf of the setup
$Depar1ment working P KWR2K2 Cable, Kustom 31572011 DVM-750 and nefther one of the cables they have are reglstering with their GElls.
2= Please send 2 replacement cables
<M

.
.
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Ignltion shuldown was enabled, they must have their wiring setup with
blue on a hot wire because even with the car olf and the door open the
mirror would not shut down. As soon Bs we turned that off the mirrar

- RMA9048 : . : DVM750
S Domatmant | DVM750: Mitcar | Recsived | RMA - Reptace A aoiad- | otee-oDFD | vERstoN2 | annzon DVM750  |powered down 3/4/31 - Rick - Customer calied back In and the mirror k
A P not shutting down 6 MIRRQOR ONLY stll dolng the same thing. It sounds like the wiring ks Incorrecl and we
= musl have seat them an ignition pawer up enabled mircor. ***Please
replace without ignition power up.”**

: ignition shutdown was enabled, they must have their wiring setup with
Greer Police | DVM: Mircar not CAS-28237- : - blus on a ho! wire because even with the car off and the deor open the
Depatment| shutingdown | Closed Problem 9C1Q8C 22801 DVM-T50 1" rimor would not shut down. As soon as we turned that off the milreor

__powered dovn
Greer Police| Needs Big Bal CAS-27692- Bracket, DVM750 Customer recelved a replacement 750, it has the new style back, the
Closed |RMA - : P d « ey
Depariment Mount Replace XRNSR4 Replacement 21612011 Ova-750 have old style mounts. They need a big ball mount
Magna Mount
DATA RECOVERY: Customer stales (hal he has been having
persistent problems with his system, he has lost mulliple DU/'s in the
, pasl because of camera probloms. He sald he beleives there are 2
Greer Police | RMABE67 DATA RMA - Repair- | CAS-27667- 8 GB Compact . :
Recelved Wit R DUI's on this card and he's nol sure v/hal else Is on lhe officers card.
Department{ RECOVERY Under Warranty XN18HT Fhs{,’;i?;‘: 5 271612011 DVM-750 He does nol have more speclfic info aboul the videcs. He said most of
the videos on the card eppear to be ok, bul on the 29ui's, he was told
(hat he camera locked up. Video will likely show officér conducling fietd
sobriety tests. Caller justs wants to see If they can be recovered,

May. 2. 2012 3:37PM
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j Caller (Jim Williams) stated that they have been having persistent
~I- {ssues In two of their vehicles (P55 and P56) since they were instaited
= over a year ago. He staled that they are having persistent lssues in
o« (hese 2 cars with mirars locking up and green screen issues. He

=] stated that 1 of these cars is onit's 4th mirrar and has had the 170 box
= replaced and the GF card replaced, problem persisis. We have also

sent them the RFI chokes and V2 miiross. He said the rest of their 12
Greer Police|  DVYM-750: DVM750 cars are working fine excepl for these 2 vehicles. He satd he just lost 2
eer Fo Persi CAS-27587- : . ) ¥ o
Department ersislent Closed Problem QisIvi VERSION 2 271412011 DVM-750 | DUV's on the talest cf card and-has now lost a total of 9 OUI's because
Problems MIRROR ONLY of camera malfunclions. He said they have talked lo ITS aboul sending
out a tech (o look at the system, but they vere told they would have lo
pay for a service call and didn't fel they should have to pay since the
problems were present since day 1. Cusiomer would Iike somecne lo
come out and Identify and fix the problem. Noiified Larry Dado who will
be contacling ITS. UPDATE: 2/16/2011 - LD spoke with Officer Jim
Willlams @ Greer. | advised that since ITS did not inslall the unit, they
SroarPoice | VT Uioad would be willing lo come onsile... however... they woutd charge to do
pioa CAS-27157- - -
Department oroblem Closed Problem ey 2112014 |VideoManager Got anolher VI eiror bewuseaglasi ;10 wasn't found on the machine
Order 2 y
Greer Police CAS-270 8 GB Compact
Transcend 8GB | Closed Order 07~ R Wanls to order 2 Transcend (not secured) GF Cards for the DVM-750.
Department CF Cards 140Q2GK F’a;:g?;: :wm 1/28:12011 DVM-750 Bill the department, attn: Chris VaJQd[.
Wiring hamess: — £
Greer Police - CAS-270056- Cable Set Have replaced everything elsa in this car. Only thing lefl thal may be
Deparimeni fiz'; maybe | Clsed | RMA- Replace | “yvwisc Cunesomse | 128011 | DVM-7s0 the problem is the wiring hamess. The cable may be pinched or
shorted out
Driving down Ihe road the video fsed will all of the sudden go black. He
o says he still has the metadata on the screen. | asked him to fry lo
" : Intermittent . swilch to the Internal cam when he sees hat to see if h ts video th
Greer Police] . Waiting for CAS-26694- DVM750 the (n S e gets video that
Depariment video lossfblack Customer RMA - Replace BSRGH? doesn't have VERSION 2 142012011 DVM-750 vay. he is going to call ma back with the resulls and serial number, if
screen MIRROR ONLY he gels intemal camera, we need to reptace lhe front facing camera
and cable, if he doesn'l get anything we need lo repliace the mirror with
a V2 mirror. He will call back with the serial number ~**Please send
maln wiring harness as well 008-01287-00
. Green screen continues. Customer was fold by Brenl Hutchinson that
Jﬁ'eesr Podlloa | RMA79491 DVM: ) DVRAZ50 th st
" | Recaive A CAS-26691- ey needed the industial CF Cards. They gol those from ITS and the
§ epartment | Greaa screen d } RMA - Replace SDB7LH 01E4-0523 VERSION 2 /202011 DOVM-750 problem slill continues. Officer says they have had problems like this

S MIRROR ONLY from day (. Replacing mirror agaln with V2 RFI hardened mirror. t em
vy not sure if this will fix It, but they have done evesyihing else.
<
-
<N
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External HD was missing causing errors when they lry to upload
= 1412111 - Rick - Customer called back in with upload problem. Changed
=3 stream vt to local path from network path, Fixed problem. 1/26/11 -
S ey Poce VM",U"'C’“ Closed Problem CAS-26306- 11122011 |VideoManager| CCM - Customer said that he got an ewor when tying to upload. The
Py P efrars 78N56P source far uploading was lhe E drive, which is thelr extemal hard drive
9 thal they save videos to. | changed il to the J drive, thelr CF card, and it
- worked fine.
Greer Paice| RMAG702-10 | APProved | CAS-24922- G-Forced per Da thing something something 10 Box
Department | Box: Went bad c ozrdln a?or MA - Replace JGKMW Interface Box | 117302010 DVM-750 er Don, something something something
Greer Police - - .
Department |  VMI Update Closed Problem C'éffs"égs 14/23/2010 | VideoManager Updated his Vil to 221t
Greer Police RMAG523 CAS-24629- No video coming from fronl facing camera. Swapped front camera,
Departmant {Camera: No video Recelved | RMA - Repface Y5XJIN CB10-028E 750 Camera 11/19/2010 DVM-750 rescived problem. ";zggaiiig?gﬁf?e-mzn-uo FRONT
Greer Police | RMAG524 DVM; CAS-24628 DVMS500 Mi i ith li it Th iried Nashi
" | Received | RMA - R - -] VM Mirror . Miwror has a white screen with lines on it They heve iried llashing the
Oepartment | Screen problems eplace | “gomank | O1F4-5476 Only 11/192010 | DVM-500 firrmyare, Brent with ITS beleives ItIs a bad screen.
. Mitror has a reoccouring white screen. They were not sure if they had
Greer Police|  DVM: White CAS-24625- i ' '
Closed Praoblem - _ reflashed the mirror previously or it just wenl away on it's own. They
Department screen vixegp | O1E407%2 11/18/2010 | OVM-750 | 0. <hed the mimor this time and will nolity us if it comes back. Waiting
to see if the Issue is tesolved. €N
" Muror keeps immediately dying when driving around.iInstaller checked
Greer Palice] DVM: Keeps CAS-24624 ’
Depa . Closed Problem - - 01E4-052 aq ~ all connections and all appear to be good. Asked cuslorner to swap
parment Dying 769KHX 4-0523 1111942010 DVM-750 mirror heads between vehicles lo see if problem follows the mirror or
ith the car.
Greer Police DVM: White CAS-24 y e
-24623- Mimror had white screen. Re-fiashed, fixed probl Wi d
Oepartment Closad Problem . 01E4-078C ~ irror he e screen. Re , fixed problemn, Wanted note
B2 L Screen SLJLIN 11/19/2010 DVM-750 made. Waiting to see if the problem comes back.
=
Qo
(e @]
<y

May. 2. 2012 3




P 6/8

Talk to me about this. Could you please send them 10 - Transcend 8
GB Cf card's (part & 200-08004-00) From: Don Graden

May. 2. 2012

-
= {malito:dgraden@ilssafes.com] Sent: Friday, November 12, 2010 3:13
- PM To: support Subject: RE: test ! locks up when going down the road,
= . at a stop sign...... and even jus! sitting stifl. Now [his Is nol just cnejitls
Greer Police |RMAB337: 11 CF : . . 8 GB Caompact | aboul seven of lhem al this palal, | have Chris Simans going up next
Oepatment | cards Recelved | RMA - Replace | S 2489 Flash Card Wilh | ‘111512010 | MISCE1B120US |y ot pecause of this. I would like to have new CF cards there when he
© " Verslonb a arrives so that we can make sure he has all options covered. We are
laking some /O boxes with us and other plece for the 750 lo make this
a anelime tip, we are just not sure what they have going on at this
time. Sincerely, Don Graden dgraden@itssales.com www.itssales.com
Hour 8:30 - 4:30 pm Monday - Friday Office: 770-307-1467 Cell: 678
787-9732 Fax : 678-919-1087
Greer Police : ANTENNA 916 L
Department Rex::;::MT Closed | RMA - Replace C’;Sz-oi?z“;’s- MH2 RA 174 912312010 ovm.7so | Repace: RMT Antenna at rvc Cl{si:kmer sent antenna in with DVM by
WAVE RPSMA | mistake
Greer Pdlice | Replace: Si . Bracket, DVM750 . .
Department l\fl’iyal;‘;? N?(;?, nBtall Closed | RMA- Replace CAi-zzws- Replacement 912012010 DVM-750 Repiace: Big Ball Mircor Mount - customer was sent a replacement
HXHLSD Magna Mount mirror with newer style casing for the big ball mount
. RMA4789 - 1710 .
Greer Police ~
Box: Curtal _ CAS-21743- G-Foreed . : o~
Depariment e Received | RMA -Replace [ "oy oo™ | IFAQ0527060 | 20 5 9/012010 OVM-750 11O Box: Curtain effect when system ls powered on
- RMA4788 - OVI- . -
Greer Police DVM750
750; 7 CAS-21742-
Departmient ef‘fe"cf:a'" Received | RMA -Replace |~y o 01E4-0755 VERSION 2 9/8/20%0 DVM-750 DVM-750: Curiain effect when system is powered on
e . MIRROR ONLY
reer Police| VM: Exiernal CAS-21293- - — -
Depariment drive missing Closed Problem HP2021 97172010 | VideoManager Had him unplug and replug in his external drive, it showed back up and
he could upload fine
Grees Police R(':MBSZ OvM: CAS-19679- DVM750 Green screen on bootup, this was a replacement (hal we sent a week
Department e:(’)‘;“ee" Recelved | RMA - Replace CYBTWS 01E4-0921 VERSION 2 712312010 DVM-750 or so ago and as seon as he plugged Rk in it came up with a green
i MIRROR ONLY screen. ******Please send cableset for 750 003-0016-00 *** " Pleass
‘ send maln vehicle wiring 008-31287-00
Greer Polikce | RMA3832 DVM: DVM750 DVM h g - -
. ) " | Recelved | RMA - CAS-19678- \ as nal been pawering on for a fow days now, switched il to a
Department | ‘Won'l power on ! Regptace 2YFLBF 01E4-0741 VERSION 2 772312010 DVM-750 differenl car still woukdn't povrer on. Anather mirrar in thal car powvered
= reer Police Needs mi ’:;?2%’122:; on fine, please send a replacement
= mic CAS-18376- Cuslomer received replacement miror, shipped back i
Closed | RMA - Repl P , Shippe old one, did not
< epariment antenna eplace 0GSXJL MHz RA 114 7116/2010 OVM-750 get anlenna off old one betore shipping back. Needs rubber duck
o WAVE RPSMA anlenna.




al
r RMA3490 RMT: : ; No zudio coming from the mic ***Please send 4 replacement bell clips
Greer Police CAS-18953- Wireless, SO0
- - 182010 DVM-500
~I" Department Na aumd:g from | Received | RMA - Replace WLPK49 RT08031558 MHz Microphone 7 004.0011
= DVM750 . i i and video lookin
<3 : - - Customer having problems with mirror lacking up 9
e Polioe| RIS 49 DVM: | Recelved | RMA - Replace | CAS19357* | ofEs0s3s | VERstonz | 7/ez010 [ DVM-750 oo grean on playback.
< Depa menl RF{ Issues BS3Q0C MIRROR ONLY -
Mirror kept having screen prablems then guddemy loosing poweer.
Greer Police| RMA2980 - I/O:; . CAS-18006- G-fForced _ Checked wiring, trded reselting, problem petslsted._Swapped mirror into
Degartment § Powsr Problams Received | RMA - Replace 3YMSKZ 103300430055 Interface Box 6/17/2010 DVM-760 another vehicle, mirror worke'd t:(ne%Checked main cable to O box,
O0KS 1IN,
Cus! having trouble keeping the syslem to stay powered on._
Greer Palice |, CAS-17841- G-Farced werGystomer switched out 10 Boxes wilh another working car, stil has
Department O: power trauble| - Closed RMA - Replace 2NQwQL 103309430055 Interfaca Box 6/1412010 DVM-750 the same issues, ks going Lo check the wiring and give me a call back
and check the mimor #f thal doesn't work
RMA 1229 DVM- . DVM750
Greev Pallce 1 750: Powers up lo CAS-16674- DVM-750; Powers up lo 2 blue/green screen, then the monitor has
Depariment a bluefgresn Recefved | RMA - Replace 764WXK 01E4-0589 VERSION 2 571212010 DVM-750 wavy lines on it
screen MIRROR ONLY
Greer Police{ Rm1613 RMT: CAS-16386- Wireless, 900 i :
- g . da vy b h i o soes
Department not working Received | RMA - Replace XNCC88 RT0B0OY1296 MHz Microphone 61512010 OVM-500 | mic nol warking ****please also send (1) car charging kil 001-0902
G p Video manager 2 had been switched 10 an extemal HD, file service had
reer Paolice VM 1 and 2 CAS-15897- not been sestarted so (t was not uploading to that lagktan yel. Video
) Clo .
Department questions Closed Probtem 7TF8MDJ 47232010 | VideoManages Manager 1 had not been changed to that location, soWe changed that
over as well
Greer Police R . CAS-14231- MIRROR ASY ]
Oepartment DVM: no sync Received | RMA - Replace JS13DG 01£4-0121 (0VM75§00-1) 31272010 DVM-750 -This mirror will not go into sync mode. PLus il is old as shil.
Greer Polica Issues uploaxding from the CF Card to 1he compuler, Every single ime
Uploading Issues | In Progress CAS-14088- E that they try lo upload from lhis one vehkle, It gives an error message
Department 9 Q3IHNGK ¥9/2010 DvM-750 (File was not uploaded. An unknown exception caught), Each time thls
oceurs, DA Tech Support has to remale in and fix the issue.
Greer Police o . CAS-10818- i
Department |XMT: Wi not sync| Received | RMA -Repiace | 23y | RTosoarzor [, VeSS %00 1 141112008 | DvM-s00 RMT will not sync with any working DVM
Greer Police| DVM: Blown i CAS-10406- - DVMS00 Mi . Customer says that when he uploads video he has sound but not on
. - M
Department Speaker Received | RMA - Reptace | ™00 o 01F4-3816 only MO 1 102812009 | ©OVM-500 |mimrar. Gustomer also states that he Is abie (o active the mitror with the
= RMY unil

May. 2 2012 3:39PM




P. 8/8

I G Poli ovM DVM Orop Mirror Per David @ ITS: Dept missing set screws for two systems for
~s-Greer Police : Missing CAS-7815- - Mount Assembly stabilizer brackel. Please send screwfarcware kil for miror mounl.
— Department | Hardware kit Closed | RMA - Replace F4zZJ¥C (w/Lanyard) for /2112009 DVM-750 ‘**Not sure If this has a part number so added mount for 500+/750,
o 750 piease send wo***REP8515

= RMA1664 RMT:
= . Will not stap
Greer Police VoiceVault "
recording when | Reoef - CAS-7352- . . RMT wilt aot stop a tecording vhen transmll button is pressed. Tried a
Depaitmeni manualg hold eceived | RMA - Replace G9Q8JZ 0640-0108 Mtele::HB:Ic, 900|  7/1472008 DVM-750 resync and problem persists. Reset faclory defaulls as well. REP8489
transmil
. DVM displays "Initialzing CF Card” when powered oa. They have check
Greer Police|  Initiatizing CF . CAS-1 .
Closed RMA - Replace -1118- 1F4. . the pins In Ihe DVM and they appear to be fine. They have also Uied to
Depariment Card P MFOFQK | O1F4-3C47 | DVMSOOMior | 711602008 | DVMS00 | "/ 0., the DVM. Greer PD has only had this unil for about 2 weeks,

Piease send areplacement to them via Next Day. REP3530

39PM

May. 2. 2012 3
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Greer Police Department

101 W. Poinsett Street
Gme.r South Caroiina 29687 -
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Phoos(864) 8482155 1. ;- - 2y, 2t
Affidavit For Failure to Produce Videotape
4Def;n‘dam’s Name <//l‘?l./1\/ . /Q///H /3/C ] ‘ CascNumba‘ //' ﬂﬂ £33 2

. L-Q. Fromﬁxnvehm!elwasopemnngbemusc A . : ) : . . A V 3 ‘:' '

A0 Atthe'time of the defendant’s arrest the vehicle [ was operating had not yet been eqmppcdthhmdmtapmg devics andﬁxcrcfore
pursuant to Section 18 of Senate Bill 174 of 1998, the 'ndcotamng requxmmmt mgaldmg vehicles is not applicable. ) {

) Ba. Atthc time of the defmdant s arrest or pmbahle cause determination:, the vxdno eqmpment o the vehicle I was operating was i in !
mope:ahle condition: andmsonzhlc efforts had. bcc:n made to maxmmnthe equxpmcnt man opuable eondxton. i

c.Q Ttwas physm:lly nnpossfble to pmdung: awdmtnpe, ﬁumthe vehn:lelwas opcr.mng, of the defmdant atthe time ofﬁn: amstor
L probable cause determmation because:

..'
7
i

a * The defendant needed emergency medical treatment, or

o . _Exipent circumstances existed which are m*ﬂined below:

Q Other__

Lo From the breath testing site because: f.
A Q At the time of the.defendant’s a,rrstthcbmth t:sung site bad not yet been eqxuppedmﬁxawdeo taping devics z\ndﬂm:fore
pursuat to Section 18 of Senate Bill 174 0£ 1998, the videotaping xeqmremmt regardmgbmﬂxmhng sites is not a.pphmble .

B.Q At the time of the dcﬁ:miant s arrest or probable catse determination,, the- v:deo.qnxgment at the breath testing site was m: 311
noperable condition and reasonable efforts bad been made to maintain the equipment in an operable condition and there was oo
other operable breath testing facility in the county, Opcmhlc breath tst facility means a site with both an'operable breath tmtmg
machine and operable videotaping equipment.

c.Q It was physimlly*imp.ossfble to produce a videotape, ffom the-breath tmﬁng'sﬂr:. of the finii:ndant because:

O The defendantnecded emergency medical treatment, or
Q Exigeat circumstances existed which are outlined below:
o QOther,

Tnes St opams Q=250

Print Officers Name Date ' ;
Swom before me this Zg _—tay of Qb 20 1 \
//////  FRire O Vovaert //f Ly
‘NOTARY BUBL, I': feil oOJT?':':'Zx\q~JV : : - "irint Nogry N.m’ . _MyC \,ommvssx::u Sopizes
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STATE OF SOUTH CAROLINA

) IN THE MUNICIPAL COURT
S ) THIRTEENTH JUDICIAL CIRCUIT
COUNTY OF GREENVILLE )
, )
City of Greer, )
‘ )
Plaintiff, )
| )
Vs, ) (Warrant No: 94878FG)
‘ ) RETURN
Shawn Humble, )
' )
Defendant. )
)
Date of Hearing: June 16, 2011
Presiding Judge: Henry J. Mims
- Prosecutor: Kenneth Jay Anthony
Counsel for Defendant: - Randall Hiller ' -
Witness: | - Greer Police Officer Jim Williams

This case was scheduled for jury trial before me. Defendant was charged with driving
| - under the inﬂuencé. At the call of the case, defense counsel withdrew Defendant’s request for
jury trial and advised the Court he had a Motion.
Defendant then made a Motion to Dismiss. He arguéd the City had violated §56_-5_-f295_3
in that there was no video of the incident site and the Officer’s Affidavit was insufficient. 1
agreed and after testimony was taken, dismissed the case. The City appealed.
§56-5-2953 requirés video recording at the incident site of a DUI arrest. Subsection (B)
reads in part:
“Failure by the arresting office to pfoduce the video recording required by
the section is not alone a ground for dismissal [of a DUI charge] if the
arresting officer submits a sworn affidavit certifying that the video
recording equipment at the time of the arrest... was in an inoperable

condition [and] stating which reasonable efforts have been made to
maintain the equipment in an operable condition...” (Emphasis added)

-28-1




At some point in response to the statute, the Greer Police Department developed a form
titled Affidavit for Failure to Produce Vzdeotape §1.B. of the Afﬁdavrt says, “At the time of the
defendant s arrest, or probable cause determination, the video equipment in the vehrcle I was
operating was in an moperable condition and reasonable efforts had been made to maintain the
‘equipment in an operable conditlon.” The Affidavit does not‘say which reasonable steps (or
“efforts”) were taken

The City conceded the'Afﬁdav1t alone was deficient in that it does not say Wthh steps
were taken and asked that the Affidavit be supplemented by live testimony. Over Defendant s
obJectlon the arrestmg Ofﬁcer Jim Wllhams was sworn in. )

- He testified there had been on-going problems with the camera in his car. | The camera
system used by the Clty of Greer has an eight gigabyte memory card and is bu1lt into the car mirror.
When the camera malfunctrons there is no warning. Moreover, there isno real -time mdlcatmn of |
malfunctlon The Ofﬁcer thinks he has a full recordrng untrl he attempts to upload the images
from the data card. |

Officer Williams testified further that whenever there ‘was a problem, they called the
manufacturer right away. It was clear the City reacts quickly to each malfunction. It was equa_lly
clear, the City only reacts. |

Introduced as Defendant’s Exhibit #1, was what was referred to as a “Maintenance Log”. It
actually was more of a complaint/problem activity log. There was nothing presented to rne
showing any steps being taken to keep the cameras operable. There was nothing presented to me
indicating the system is maintenance free, and therefore in need of no maintenance.

The City may not have known the precise cause of the problem; but the City knew of an
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on-going problem, speciﬁcally with the camera in the vehiclé at the incident site. ‘I found that to
- be ‘unreasonable. |

On the activity log (Defendant’s #1), theré is a comments section. One entry is dated
February 14, 2011, ten days before the arrest date. The testimony and the log indicate ’&;at the
entry refers to the vehicle involved here. The complaint was made byb thé arrestihg éfﬁcer
invo_lvedbhere.

The comment quotes Officer Williams as saying- the cameras in the other_ i)olice ca.fs are
working fine, except for his and one other. He saYs thé problems in -the two .vehicles:._haV;a
persisted for over a year. He asked the manufacturer fo send someone out A’ti-) find and ﬁx the

- problem. .The log indicates the' City did not wish to pay for the on-site_ visit. The vis.it. did not |

!

occur. I fquhd that unreasonable.
| Béséd on the testimony, the oﬁ_ly checks made on this defective unit Would_ occur oniy after
an actual a;re‘st.. I found that unreasonable. -
. Conclusion-
The City decides how and ‘where to expend its resources. But where as here, an
intermitting camera is allowed on the road, I found no reAasonabtle steps we%e shown .to} have been
‘taken io keep the equipment in operable condition. The Affidavit was deficient on its face,v and |

the 5upplementa1 testimony did not cure the deﬁciéncy. :

Res‘pitt(ullfl?;i\tted,

777 A

November 1, 2011



STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL, CAS

CASE NO: 2011CP2304392

=L

COUNTY OF GREENVILLE

v

e

IN THE COURT OF COMMON PLEAS

o7 I

4.
L8

_ Greer City Of vs. Shawn P Humble
CHECK ONE:

‘ YAREA l‘-':-d

[J JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict |
' rendered. :

(] DECISION BY THE COURT.

a decision nende:cd
[0 ACTION DISMISSED (CHECI( REASON):

SCRCP (Vol. Nonsuit);

This action came to trial or hearing before the coun The issues have been tried or heard a

(7 Rule 12(b), SCRCP;
[J Rule 43(k), SCRCP (Settled);
ACTION STRICKEN (CHECI( REASON):

O] Rute 41(}),

(] Other:
O

[J Rule 40(j) SCRCP;

[J Bankruptcy:
[ Binding arbitration, subject to right to restore to confirm, vacate or modify arbltranon award;
[] Other:

D DISPOSITION OF APPEAL TO THE ClRCUlT COURT (CHECK APPLICABLE BOX):
(] Affirmed: [] Reversed: (] Remanded;
- [ other:

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER. COURT 1RIBUNAL OR
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING l\l THIS APPEAL
IT IS ORDERED AND ADJUDGED:

[J See attached order;

(] Statement of Judginent by the Court:
Dated at Greenvi]ie, South Carolina, this 9th day of January, 2012.

Court Reporter:

PRESIDING JUDGE - Letitia H Verdin

This judgment was entered on the 9th day of January, 2012, and a copy mailed first class this 9th day of January,
2012, to attorneys of record or to parties {when appearing pro se) as follows

K Jay Anthony Love Thornton Arnold & Thomason Randall Scott Hiller Po Box 1716 830-B Wade
P.O. Box 10045 Greenville. SC 29603

Hamtpon Blvd Greenville. SC 29602
ATTORNEY(S) FOR THE PLAINTIFE(S) ATTORNEY(S) FOR THE DEFENDANT(S)

Paul B chl\ensnncl Greenville County Clerk O Cal

- Clerk ol ( ourt

CPFORMAM
SCCA SCRCP Form 4 Revised 06/2008




STATE OF SOUTH CAROLINA

) .
) IN THE COURT OF COMMON PLEAS
COUNTY OF GREENVILLE ) ' i
" City of Greer, | ) CaseNo: 2011-CP-23-390
) - =
Appellant, ) .
) ORDER -
V. ) =
) m~?
Shawn P. Humble, ) ~
- )
* Respondent. )
)

. Defendant Shawn P. Humble was arrested and charged with Driving Under the Influence
-(Ticket No. 94878 FG). Prior to trial, the Defendant moved for dismiséal §f the charge based on
the alleged failure of the Respondent, City bf Greer, to comply with the videotape requirements
of S.C. Code Ann. § 56-5-2953. After hearing arguments on the motioq, the Munic_ipal Coun
granted Defendant’s motion to dismiss. The City filed a Notice of Intenf to Appeal and the
matter was heard before the Court on December 15, 2011, Present before the Court was Jay
Anthony, counsel for the City of Greer, and Randall S. Hiller, counsel for Shawn P. Humble.
After considering the Notice of Appeal and Return and hearing arguments of counsel, the Court
finds that the Municipal Court construed the requirements of § 56-5-2953 too narrowly, and
reverses the dismissal. |
FACTS
As the result of an investigation of a traffic accident that took place in the late evening
hours of February 25, 2011 and the early morning hours of February 26, 2011 in the City of
Greer, South Carolina, Defendant Shawn Humble was charged with Driving Under the

Influence. Defendant’s case was called for trial on June 16,2011, Prior to the trial, Defendant’s

32-
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counsel, Randall S. Hiller, mbved that the court dismiss the chafge on the basis t_haf the City had
failed to comply with the requirements of S.C. Code Ann. § 56-5-2953(A). ) |
S.C. Code Ann. § 56-5-2953(A) reqﬁires that “[a] person who ;/iolates section 56-5-2930

.. must have his conduct at the incident site . . . video recorded.” S.C. Code Anﬁ. § 56-5-
2053(A) (2011). Subsection (B) of the same section provides, in relevant part, “[ﬂailure by the
arresting officer to produce the video recording required by this section is not alone a ground for

dismissal of any charge made pursuant to Section 56-5-2930 . if the arresting officer submits a

sworn afﬁdavit-certifying that the video recording equipment at the time of the arrest or probable

cause determination . . . was in an inoperable condition, stating which reasonable efforts have
been made to maintain the equipment in an operable condition . . . .” S.C. Code Ann. § 56-5-
2953(B) (2011).

- The City provided an affidavit from the arresting officer, Officer Jim Williéms, stating
that “[a]t the time of the defendant’s arrest or probable cause determination, the video equipment
in the vehicle I was operating was in inoperable condition and reasonable efforts had been made
to maintain the equipment iﬁ an operable condition.” At the héaring, the City was allowed to
sui)plement the affidavit with sworn testimony from the ofﬁcer. In his -testimony, Officer
Williams testified that he responded to a report of an accident on February 25, 2011. Officer
Williams testified that the car he was operating was equipped with a camera ahd, as usual, he
logged into the systerh and an image from the camera appeared on the screen, which led him to
believe the system was working properly. The officer then activated his blue lights which he
believed caused the camera to automatically begin recording, as it was programmed to do. At
the scene, Officer Williams made contact with the Defendant and performed field sobriety tests.

Later, when he attempted to upload the video, the system displayed an error message and the



video was not available. The video system did not record any part of his -encounter with the
Defendant.
~ Officer Williams testified that he has sometimes had such problems with the camera |

syst-e.ms on patrol vehicles. These problems manifested themselves when he routinely uploaded
videos from his in-car unit to the City;s system. When videos faile.d- to upload or exhibited
problems, he or énother representative of the City of Greer Police Departmént éontac_:ted Digital

~ Ally, which services the City’s in-car cameras. Officer Williams explaihed .that Digital Ally
either instructed the City as to a remedy or replaced a part. The officer stated that every ﬁme he
discovered a problem with the camera system, he attempted tb remedy thé problem.

Officer Williams was given a document to reviéw on the stand, Defendant’s Exhibit 1,
which he idéntiﬁed as a log of complaints reported to Digital Ally and the company’s remedies.
He. agreed that t_his docu.ment reflected the reasonabl.e efforts taken by the Gfeer Police
Department'to maintain the in-car cameras on its vehicles in operable condition. Specifically,
Officer Williams testified as to one particular entry Whicﬁ he said reflected that he had‘contacted
Digital Ally at least a dozen times based on problems with his car. The documeht reflects that
Officer Williams changed out the unit in one car four times. .

Following the testimony of Officer Williams, the Municipal Court determined that the
statute was not satisfied. The Court stated that while Officer Williams testified as to the
department’s reaction to problems that arise with the equipment, no testimony was offered to
show which reasonable efforts were made to maintainbthe eciuipment in an operable condition,
which the Court viewed as a separate issue. The Court stated that the department reacting to
problems was “not the same thing as having, for example, a maintenance schedule or réutine

schedule.” Consequently, the Court dismissed the DUI charge against the Defendant.

-34-
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STANDARD OF REVIEW
“In criminal appeals from magistrate or municipal court, the circuit court does not

conduct a de novo review, but instead reviews for preserved error raised to it by appropriate

exception.” State v, Landis, 362 S.C. 97, 101, 606 S.E.2d 503, 505 (Ct. App. 2004).

DISCUSSION

.The cardinal rule of statutory interpretation is to determine the intent of the Legislature,

See State v. Sweat, 379 S.C. 367,374,665 S.E.2d 645, 6‘49 (Ct. App. 2008) affd as modified,
386 S.C. 339, 688 S.E.2d 569 (2010). The Legisiature's intent should be ascertained primarily
from the plain language of the statute. See State v. Landis, 362 S.C. 97, .l 02, 606 S.E.2d 503, |
505 (Ct. App. 2004).

The Court finds that the Municipal Court construed the language of § 56-5-2953 too
narrowly. The plain language of the statute requires only that the City state “which reasonable
efforts have beeh made to maintain the equipment in an operable condition . ...” Nowhere in
the statute does the Legisléture require that the City condu;t routine or scheduled maintenance.
Had the Legislature intended that the City make such efforts, it could have said so.

Moreover, given the issue addressed by the statute, the Court finds no reason to read a
requirement for routine or scheduled maintenance into the language. A videocamera is, in
essence, a computer, and by common knowledge does not require regular maintenance as is
required for an automobile. Each time the officer attempts to upload a video, whether successful

or not, this constitutes a check on the system. The Court finds that the City’s system of
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promptly reacting to unsuécessﬁil upfoads constitutes reasonable efforts to maintaiﬁ the system
in an opérable condition.'
THEREFORE, it is hereby ORDERED, ADJUDGED,- AND DECREED that:
1. The decision of the Municipal Court dismissing the charge of Driving Under the
Influence (Ticket No. 94878 FG) against Deféndént is hereby- reversed; and

2. The case is remanded for further proceedings consistent with this opinion.

IT IS SO ORDERED.

g detitir H Yindur
The Honorable Letitia H. Verdin ’
Circuit Court Judge — Thirteenth Judicial Circuit

Greenville, South Carolina

%mm 5t ,2012

g

' At the pre-trial hearing, though the Municipal Court concluded the City’s system of reaction
did not comply with the statute, the Court ackgowledged that the City “rather quickly” addressed

problems with the video system. :
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