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Appellate Case No. 2012-208267

IdaLord,... .. . .. ... . i i iiiiiiiiieeeieeene. o ... Appellant,
'

D & J Enterprises, Inc. d/b/a Cash on the Spot.'............ .+.........Respondent.

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS APPEAL

The above-named respondent, by and through its counsel of record, Leland B.
Greeley, does hereby submit this Memorandum in support of an Order of the Court
dismissing the appeal of the Appellant.

Statement of Case
On June 19, 2009, Appellant filed this action against the Defendant D& J
Enterprises, Inc. d/b/a Cash on the Spot. Respondent timely filed its Answer.

Respondent later filed a Motion to Dismiss or in the Alternative for Summary Judgment.
The Motion was heard by the Honorable John C. Hayes, III, Circuit Court Judge for the
Sixteenth Judicial Circuit. On October 26, 2011 Judge Hayes issued an Order granting
summary judgment to the Respondent. The Order was filed with the York County Clerk
of Court on October 27, 2011 and-a copy was mailed the same day to all counsel of
record. (See attached copy of Order Granting Summary Judgment to Defendant).
i Discussion

Followi‘ng receiving the Order of the Court granting summary judgment, on
Névember 7,2011, the Appellant filed with the Court and served Respondent by mail, a
Motion to Alter or Amend and for Reconsideration of the Judgment pursuant to Rule



59(e), SCRCP. Appellant’s motion was scheduled by the Clerk of Court to be heard on
January 18, 2011. |

At the hearing the Court noted that there was no evidence the Appellant had
satisfied the requirement of Rule 59(g), SCRCP, requiring the Judge to be served with
the Motion to Amend within lOAdays of its filing. The Court allowed Appellant to present
an argument with the contingent that proof of service on the Court under the Rule be
provided. (See Attached Transcript, pp. 29-34). Appellant did not provide proof of
service.

Rule 59 (e), SCRCP provides that a motion to amend or alter a judgment shali be
filed not later thar{ 10 days following receipt of the Judgment. The Appellant did file its
motion with the Clerk within the 10 day time period. However, Appellant did not satisfy
Rule 59(g) by providing the Judge with a copy within 10 days of the filing.

Rule 59 (f) provides that the time for appeal shall be stayed upon the timely filing
of a motion. - | ‘

In this case, a timely filing of the appeal was not made. Rule 203 (b)(1), SCACR,
provides that “A notice of appeal shall be served on all respondents within thirty (30)
days after receipt of written notice of entry of the order or judgment. When a timely
motion for judgment n.o.v. (Rule 50, SCRCP), motion to alter or amend the judgment
(Rules 52 and 59, SCRCP), or a motion for a new trial (Rule 59, SCRCP) has been made,
the time for appeal for all parties shall be stayed and shall run from receipt of written
notice of entry of the order graﬁting or denying such motion.”

The Notice of Appeal was filed and served by the Appellant on February 21,
2012. (See attached copy of the Notice of Appeal). However, since the Appellant did
not comply with Rule 59(g), SCRCP, the time for filing began to run on October 27,
2011. Thé time for filing was not stayed due Appellant’s noncompliance with Rule
59(g). Thus, the deadline for filing the Notice of Appeal in this case was 30 days from
October 27, 2011, plus an additional 5 days due to service by mail by the clerk’s office,
for a deadline of December 1, 2011.

Due to Appellaﬁt not timely serving the Notice of Appeal, it is respectfully
submitted that this appeal should be dismissed pursuant to Rule 203(d)(3), SCACR.
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA ) s
COUNTY OF YORK ) SIXTEENTH JUDICIAL CL&CUCIDT . 5
) %PI» o o~
0 O m
) o0e o
Ida Lord, ) Sox N
< > ~
) i SN 4
Plaintiffs, ) - <o X m
) ORDER GRANTING SUYMERY® <
V. ) JUDGMENT TO DEFENDANT g o
) o
D & J Enterprises, Inc. d/b/a ) 520'-7»[.
Cash on the Spot. ) C.A. No.: 09-CP-46-26H
)
Defendant. )
)

D & J Enterprises, d/b/a Cash on the Spot, filed a motion to dismiss and for
sum'mary Jjudgment. Both Defendant and Plaintiff filed memorandums in support of their
positions on-the issues. The motion wés heard before this Court on Monday, August 29,
2011. Both parties were represented by counsel. |

At the beginning of the hearing both parties agreed that this Court, in reaching its

ruling, could consider evidence outside the pleadings pursuant to Rule 56 of the South
Carolina Rules of Civil Procedure.

Cash on the Spot, located on the corner of Highway 901 and South Cherry Road
in the County of York, is a business for cashing checl_(s, providing loans, and also offers
the service of w'iring money. On February 14, 2008, during regular businesé hours, the
i’lainliff entered the premises to conduct business. While in the business, a male person
was seated at a table appearing to be filling out paperwork for a wire transfer. As Ms.
Lord walked past the table and appfoached the window, the male stood, reached under his

clothing, pulled out a pistol, and immediately shot Ms. Lord in the head. The male Lhén

fled the premises. The incident, which was captured on the business’s security video, \)\3\0'\
_ VA



lasted approximately six seconds. Due to the video, law enforcement was able to identify

the male by DNA taken from a pen he had put in his mouth at the table.

Phillip Watts was subsequently arrested, and on May 15, 2008, he was indicted by

the York County Grand Jury for the crime of Assault and Battery with Intent to Kill
against Ms. Lord, and also Possession of a Firearm during the Commission of a Violent
Offense. On April 27, 2009, prior to the filing of this action, Watts plead guilty but
mentally ill to the indicted charges and was sentenced by South Carolina Circuit Judge
Lee Alford to a term of life without parole with the South Carolina Department of
Corrections.
~ DISCUSSION

Summary judgment is appropriate when it is clear that there are no genuine issues

of material fact, and the moving party is entitled to judgment as a matter of law. City of

Columbia v. A.C.L.U., 323 S.C. 384, 386, 475 S.E.2d 747, 748 (1996). In ruling on a

motion for summary judgment, the evidence and the inferences that can be drawn
therefrom should be viewed in the light most favorable to the nonmoving party. Café

Assocs. v. Gerngross, 305 S.C. 6,9, 406 S.E.2d 162, 164 (1991).

In the present case, D & J Enterprises, doing business as Cash on the Spot, is a
corporation in the business of offering check cashing, pay day lending, Western Union
money transfers, and selling money orders. Thus, on the day of the incident, Cash on the
Spot was é merchant.

‘At the time of the criminal act at issue, the law governing the scope of the duty of
" merchants to protect invitees against ériminal acts of third parties in South Carolina was

governed by Miletic v. Wal-Mart Stores, Inc., 339 S.C. 327, 529 S.E.2d 68 (S.C. App.

~.
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2000), citing Shipes v. Piggly Wiggly St. Andrews, Inc. 269 S.C. 479, 484, 238 S.E.2d

167, 169 (1977). Since the hearing in this matter, however, the South Carolina Supreme

Court has issued Bass v. Gopal, Inc., Op. No. 27054 (October 10, 2011). In Gopal, the

Court abandoned the imminent harm test and adopted the balancing approach previously

discussed in Miletic. It should be noted, however, that in Gopal the Supreme Court

explicitly stated that their holding neither created a new duty nor altered the duty that

existed previously. 1 Although the court believes that Gopal applies prospectively, the

undersigned has analyzed the facts of this case under both Shipes and Gopal.
1. S_hi_p_gs_ - Imminent Harm Test
Prior to the issuance of Gopal, South Carolina fol_lowed what is known as the
imminent harrh test. The imminent harm test, adopted by the Supreme Court in Shipes,
holds that "[u]nder South Carqliﬁa law, a merchant or restaurant owner is. not charged
with the duty of protecting its customer agains»t criminal acts of third parties when it did
not know or have reason to know that such acts were occurriﬁg or about to occur.” Id. at

330, 529 S.E.2d at 69, citing Callen v. Cale Yarborough Enterprises, 314 S.C. 204, 206,

442 S.E.2d 216,218 (Ct .App. 1994). “In order to establish a duty under this approach, a
plaintiff must demonstrate a la-ndov'vner or merchant is aware of the specific imminent
harm about to befall him or her.” Id. at 331.

Plaintiff asserts that because Mr. Starnes, President of D&J Enterprises, was
aware of Mr. Watts’ previous crimes and warned his employees that “a madman was on
the loose.” D&J Enterprises was aware of the specific imminent harm about to befall

Mrs. Lord, and, therefore, had a duty to protect her. The court disagrees.

1 “Indeed, our courts have consistently imposed a duty on business owners to employ reasonable
measures {0 protect invitees from foreseeable harm. . .. Inadopting a balancing approach, we do not alter

this duty ... Gopal, pg. 6 of 9.



There is no evidence before the court that Defendant had reason to know or knew
of the specific imminent harm about to befall Ms. Lord. As a preliminary matter, there is
no history of criminal acts occurring on the premises of Cash on the Spot. Furthermore,
Cash on the Spot had a security video operating at the time of the shooting. The video
captured the shooting of Ms. Lord, as well as the moments leading up to the shooting. In
the video, Mr. Watts was seated at the Western Union document table, posing as a
customer in the ordinary course of business. When Ms. Lord approached the clerk’s
~ window, Watts casually got up from his seat, walked up behind Ms. Lord, as if he too
were approaching the window after her, suddenly. grabbed her around the neck from
behind, pulled a pistol from his belt, and shot her in the head. Less than six seconds
elapsed from the time he grabbed Ms. Lord around the throat to the time he left the
building. At no time prior to Mr. Watts grabbing Ms. Lord was there any out of the
ordinary behavior that would have put either Ms. Lord, or Ms. Boyd behind the counter,
on notice tﬁat Mr. Watts was about to shoot Ms. Lord. Counsel for Plaintiff concurred |
with the facts as shown on the video and stated by Mr. Greeley at the hearing.

The court finds that Defendant did not know or have reason to know of the
specific inﬁninent harm about to befall Mr. Lord. iTherefore, under the imminent harm
test, Defendant had no duty to protect Ms. Lord from the criminal actions of Mr. Watts.

2. Gopal - Balancing Test |
In Gopal, the South Carolina Supreme Court adopted the balancing test oxiiginally

formulated by the California Supreme Court in Ann M. v. Pacific Plaza Shopping Ctr.,

863 P.2d 207 (1993), and since adopted by the Supreme Court of Tennessee in McClung

* v. Delta Square Limited Partnership, 937 S.W.2d 891 (Tenn. 1996). The balancing
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approach “seeks to balance the degree of foreseeability of harm égainst the burden of the
duty imposed.” Id. at 901. “The more foreseeable a crime, the more onerous is a business
owner’s burden of providing security.” Id. Under this approach, “the presence or
absence of prior criminal incidents is a significant factor in determining the amount of
security required of a business owner, but their absence does not foreclose the duty to

| provide some level of security if other factors support a heightened risk.” Id.

Applying the Gopal balancing test to the evidence in this case, the court must
determine (1) if the crime was foreseeable, and (2) given the foreseeability of the
criminal act, determine whether Defendant’s security measures were reasonable.

As a preliminary matter, the court finds that Defendant’s knowledge of two prior
armed robberies, both involving shootings and occurring at two distant and unrelated
locations across the County, is not sufficient to make the occurrence of a third crime, at
an unrelated location, foreseeable. Howevér; the deposition testimony of Darrell Starnes,
owner of D&] Enterprises, clearly indicates that Defendant actually did foresee the

| possibility of a third criminal act, and even warned his employees “to be on their toes, to
look for suspicious people” because “there was a madman . . . on the loose.” The gourt
recognizes that Mr. Starnes was acting in good faith to protect his employees from an
improbable, but potentially serious, criminal act. Of course, the court cannot determine
that the crime was not foreseeable when the Defendant did in fact foresee the possibility
of the crime which later occurred. Therefore, the undersigned finds that the Plaintiff has
produced at least a scintilla of evidence that the crime was foreseeable.

Once evidence of foreseeability is established, the court must next determine

whether Plaintiff has provided any evidence that the security measures taken by the

L b e



Defendant were unreasonable given the risk. Here, as in Gopal, Plaintiffs contend that
the appropriate security measure would have been to place a security guard at the
entrance of Cash on the Spot. Plaintiff submitted, via affidavit, the following opinions vof
its expert, Robert M. Clark:

1. ...D&J had a duty, in the exercise of reasonable care, to post a security guard
at the entrance to [Cash on the Spot] to provide reasonable protection for its
employees and customers against the threat of a serial armed robber who had
shot two store clerks and a bystander in two previous armed robberies of
businesses. ’

2. The armed robbery attempt during which Ida Lord was shot most probably
would not have occurred if D&J had posted a security guard at the entrance
[Cash on the Spot].

Plaintiff’s expert appears to base the foregoing conclusion on the following facts: 1) Two
prior armed robberies, both involving shootings, occurred in York County on J aﬁuary 28
and February 5, 2008; 2) D&J was aware of both armed robberies/shootings; 3) D&J had
previously installed bullet-proof glass, cameras, and panic buttons to protect its clerks
and deter criminal acts; and 4) D&J, like the two previous businesses which were robbed,
was a small business that has cash on hand and is usually manned by one or two
employees.

In Gopal, the Supreme Court found that “the hiring of security personnel is a
significant economic burden. Considering a business’s economic interest, it is difficult to
tmagine an instance where a business would be required to employ costly security guards
in the absence of evidence of prior crimes on the premises.” The facts of this case are no
exception. There is no evidence of prior crimes on the premises of Cash on the Spot.
Therefore, if the rationale of the Plaintiff is taken to its logical goﬁclusion, every business
in York County that was manned by one or two people and had cash on hand had a legal

r\,' i
A
- ‘\‘

o



duty to hire a security guard from February 5 onward, either until the assailant was
caught or to some unknown time in the future when the threat was no longer imminent.
Imposing such a heavy burden on small businesses, based on these fa;ts, is both
unreasonable and economically unfeasible.

Viewing the facts in the light most favorable to Ms. Lord, D&J Enterprises, doing
business as Cash on the Spot, did not have a duty to hire a security guard, and the security
measures that were implemented by D&J Enterprises were reasonable.

IT IS ORDERED that Defendant’s motion for summary judgment is GRANTED

\
i

r%\/ /mw(
JohnC Hayes, III

C\}{rcmt Court Judge = }’7{’7

Sixteenth Judicial Circuit

York, South Carolina
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hear ---

MR. REEVES: Yes, sir, Your Honor.

THE COURT: ——- Ida Lord?

Before we get started in this I’ve got a threshold
issue. I was a little surprised that I never got a Motion
fo Reconsider in this case. And usually once I get one I
do not have a hearing on it I go ahead and review the
motion and issue‘an order and I was somewhat surprised that
I did not get a Motion to Reconsider in this case. So I
was surprised when I saw this on the docket. And Rule 59
(G) requires that the Court be sent a writteﬁ notice within
ten days of the filing of the motion.

MR. REEVES: Yes, sir. We did send it, Your Honor.

THE COURT: I don’t see any evidence of that and I
don’t recall getting it. Have you got some evidence that
you sent it? The only thing I see in the file is a motion
and attached to iﬁ is like it was served showing it going
to Leland Greeley. And I did not remember getting that
quite frankly.because I was surprised I was not. So'I
you’ve got éome indication in your file that I was mailed a
copy because I -

MR. REEVES: To be honest with you, Your Honor, I did
not anticipate this discussion at all but my co-counsel
indicated that he did file it.

THE COURT: 1It’s filed. No question about mine.
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MR. REEVES: Yes, sir.

THE COURT: No question.

MR.-REEVES: Okay.

THE COURT: The rule requires I be - A party filing a
written motion shall provide a copy of the motion to the
judge within ten days after the filing of the motion. I
was on the rules committee when we added that. The reason
we added it was just.for this situation where it all of a
suddeﬂ it pops up and that’s something that I should be
ruling on and I didn’t know it existed.

MR. -REEVES: I cannot answer that. My co-counsel took
care of that and 1 assumed that’s -

THE COURT: Well he did take care of it. That’s the
problem because I don’t hear these cases unless I’ve been
timely notified. I'11 be glad to go ahead and hear what
you have to say since you’re here and see if you can
confirm that I was provided a copy within thé rule.

MRﬂ REEVES: Okay, sir.

THE COURT: What I’m trying to do is feed everybédy
out of the same spoon.

MR. REEVES: I understand. Yes, sir.

THE COURT: I do this routinely. If that rule - if I
have not been provided a copy within time I don’t hear it.

MR. REEVES: Yes, Your Hoﬂor. Would it be better,

Your Honor, to - for me to provide proof of that or not and
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once we get --

THE COURT: Well why don’t you go ahead while you’re
here I’'11 be glad to hear from you. I know the case well,
I worked real hard on it quite frankly.

MR. REEVES: Yes, sir. Yes, sir.

THE COURT: 1It’s one of those casés if I remember
correctly a new decision popped up in the middle of my
slowness in regarding it and I had to rethink and go back
énd do, so I'1l beﬁglad to go ahead and hear what you have
to say and then wait to get confirmation from somebody, I
guess Mr; Aiken, that rule, he complied with the rule.

MR. REEVES: Yes, sir. 1I’1l1l be very brief, Your
Honor.

I do have a three page Memorandum in support which I
will have filed and then I’1l1l bring it back --

THE COURT: I’ve got the case here.

MR. REEVES: May I approach?'

THE COURT: Yes, sir.

(DOCUMENTS RECEIVED UP BY THE COURT.)

MR. REEVES: Well, Your Honor, I’'m not going to
belabor the facts. There’s no.question you’ re very
familiar with it, your order was very detailed.

We simbly take the position respectfully that we have
met the burden; we’re well beyond a scintilla maybe in

peppercorn territory. The only evidence in the case has
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been evidence developed by the Plaintiff. The expert
witness supplies a lot of the missing elements. The only
thing that I in preparing for today I wanted to think of
all the incidences where the law holds,busineés aners
responsible for criminal acts and the laws are pleading to
that from dram shop liability, ;espondent superior.

Walmart gets sued for their barking lots, hotels get sued
for sexual assault and so forth, so it certainly is an area
that is not unfamiliar to the Court.

In this case, and perhaps the focus was too specific
in this case, the threat by the bad man was simply part of
a larger threat. 1In going back and reviewing the case we
are éertainly not abdicating that everyone that deals with
éash has to have a private security guard. That would be
outrageous absolutely. What we are saying is in looking at
the facts of this particular business and it’s particular
location and at this pafticular time, and I'm not speaking
of the time of the mad man on the loose, I'm speaking in
sense of in the testimony by the defendant, February is one
of their buéiest times. Everyone starts getting their tax
refunds in January and the month of February, each year, is
their heaviest time; heaviest business. They have the most

cash on site. A Hundred Thousand Dollars a week as I

‘recall was going through that shop in February. If you

take the time to put bars on your window, put bullet proof
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glass, video cameras, you're cértainly aware that bad
things can happen. Those are all steps taken to protect
the employees and their cash. They know they are a target.
They broadcast it in the name of their business. You find
out that there is a serial robber going around, it gets
your attention to the point that you have a meeting with
your employees. 1In conjunction with the busiest month of
every year the largest amount of cash on site, that is the
thirty days where you probably should consider extra
security measures. And it can be an off duty sheriff’s
deputy, it can be a private security guard. 1Its not
unreasonable. But whether you agree with me or not it at
least gets me to a jury respectfully. And the jury can
decide if they did everything that was reésonable or not.
So in that regard, Your Honor, we do feel like we’ve met
the burden and we respectfully request that you reconsider.
Thank you, sif. |

THE COURT: All right. Mr. Greeley.

MR. GREELEY: Your Honbr, if it may please the Court,
I respectfully disagree with opposing counsel in regards to
this. I believe that the Courtfs order very adequately
took into play the most current law, South Carolina law in
issuing its.opinion in November. It cites culpable, it
talks about culpable, it talks about the baléncing test, it

applies the facts as they existed and as they existed at
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the time and they have not changed to that and I believe
that the order is very complete and is correct in it’é
ruling.
| In regards to the particular business, particular
time, particular place; there’s no evidence in this record
whatsoevér that the mad man had any particular knowledge of
the business of Cash on the Spot and when it had a —-- when
its busiest time of the year if it was in February. And

also it shows that the businesses that had been robbed by

this person, two businesses previous to this one, were not

under the same like as our business. One was a seafood
store and one was a convenient store in a whole other
community. So I believe that the Court’s order is
sufficient and thorough and correct and would ask the court
to stay the order as issued. Thank you.

THE-COURT: I’'m gonna take it under advisement but I do
need to get something and again I presumevit has to come
from Mr. Aiken because he apparently is the one who filed
and we will file the Memorandum.

MR. REEVES: He is in trial so I will get it to you no
later than tomorrow.

THE COURT: That will be fine.

MR. REEVES: Thank you, sir.

-— END OF THE TRANSCRIPT IN THE MATTER OF IDA LORD

VERSUS D&J ENTERPRISES 2010-CP-46-03586. —--
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The Honorable Tonya Gee
Clerk of Court .

South Carolina Court of Appeals
Post Office Box 11629 ‘
Columbia, SC 29211

Re: IdaLord v. D&J Enterprlses Inc., d/b/a Cash on the Spot
CA No: NOT YET ASSIGNED
Circuit Court Case No.: 2009-CP-46-2671
Dear Ms. Gee:

PLEASE REPLY TO:

Enclosed for filing please find the original and three (3) copies of the Notice of
Appeal with attached Proof of Service in the above-referenced matter. Please return the
date-stamped coples to me in the enclosed, self-addressed, stamped envelope at your

earliest convenience.

By copy of this letter I am serving a copy of the Notice of Appeal
of record in this matter.

on all attorneys

Please do not hesitate to contact me if you have any questions or need anything

further.
Thank you for your assistance in this matter. -

Smcerely,

Wﬁ*@‘d@e

Andrea Stobbe

Paralegal for Reeves, Aiken and nghtower
andrea@aikenandhightower.com

Enclosures

cc:  Leland B. Greeley
York County Clerk of Court
Ida Lord

OFFICES

CHaRLOTTE » 704.499.9000
CameroN BrowN BUILDING
301 S. McDoweLL St., Suite 1104
CHarwoTTE, NC 28204

Fort MiL « 803.548.4444
BaxTeR ComMERCE CENTER, 2ND FLOOR
1012 Marker St., Suire 205
Fort Mi, SC 29708

Cotumsia » 803.799.5205
ELLioT BulLping

2231 DeviNe STReeT, Suie 201

Cowumsia, SC 29205



THE STATE OF SOUTH CAROLINA

In-The-Court-of-Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

John C. Hayes, III, Circuit Court Judge

“Case No. 2009-CP-46-2671

Tda Lord....oeeiii e e e Plaintiff/Appellant

D&J Enterprises, Inc. d/b/a Cash on the Spot................... Defendant/Respondent
NOTICE OF APPEAL

Appellant, Ida Lord (Lord), appeals the Order signed by the Honorable John C. Hayes on
October 26, 2012, which granted summary judgment to the Respondent, D&J Enterprises, Inc,
d/b/a Cash on the Spot (D&J). Appellant received written notice of entry of the Order signed
October 26, 2011 on October 28, 2011. On November 7, 2011, Appellant timely filed and served
a Motion to Alter or Amend and for Reconsideration of the Order signed October 26, 2011. By
Order signed January 30, 2012, the Honorable John C. Hayes, III denied Appellant’s Motion to
Alter or Amend and for Reconsideration. Appellant received written notice of the entry of the
Order signed on January 30, 2012 on February 3, 2012. Appellants also appeal the Order signed
January 30, 2012. Copies of both Orders appealed from are attached.

February 21, 2012

(SIGNATURE AND OTHER COUNSEL OF RECORD ON FOLLOWING PAGE)



J

Arthur K. Aiken

g ¥ ANE Y

Reeves; Atken& Hightower, TLP
2231 Devine Street, Suite 201
Columbia, SC 29205

Telephone: 803-799-5205

Fax: 803-799-5206

Email: art@aikenandhightower.com
ATTORNEY FOR APPELLANT

y@‘dﬁeeves, Aiken & Hightower, LLP
" Robert J. Reeves
Baxter Commerce Center, 2d Floor
1012 Market Street, Suite 205
Fort Mill, SC 29708
Telephone 803-548-4444
Email rjrlaw@gmail.com
ATTORNEY FOR APPELLANT

OTHER COUNSEL OF RECORD:

Leland B. Greeley

Leland B. Greeley. PA

PO Box 2981

Rock Hill, SC 29732

ATTORNEY FOR RESPONDENT



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM YORK COUNTY
Court of Common Pleas

John C. Hayes, III, Circuit Court Judge

Case No. 2009-CP-46-2671
TAa LOTd. .coeeeiiii i e Plaintiff/Appellant
D&J Enterprises, Inc. d/b/a Cash on the Spot...........c..oiiiiiiiininnn Defendant/Respondent

PROOF OF SERVICE

I certify that I have served the Notice of Appeal on all parties by mailing a copy of the Notice of
Appeal to each attorney of record: Leland B. Greeley, Leland B. Greeley. PA, PO Box 2981,

Rock Hill, SC 29732 on February 21, 2012.

Andrea Stobbe, Paralegal

Reeves, Aiken & Hightower, PA

2231 Devine Street, Suite 201
Columbia, SC 29205

Telephone: 803-799-5205

Fax: 803-799-5206

Email: andrea@aikenandhightower.com
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~ "COUNTY OF YORK =~

' D & I Enterprises, Iiic; d/bla

.IN THE COURT OF COMMON PLEAS

SIXTEENTH JUDICIAL cmg:urr
o Q >

STATE OF SOUTH GARQLINA

Plaintiffs,

V.

‘7
C‘A ‘No.: 09-CP-46-26H =2{: [

)

)
)
)
)
)

) JUDGMENT TO DEFENDANT g
)
)
‘Gash on the Spot. )
)
Defendant. )
)

D & J Enterprises, d/b/a Cash on the Spit, filed a motion to dismiss and for

summary judgment. Botk Defendant and Plaintiff filed memorandums i snippert of their

pesitions on the.issues. The motion was heard befate this Court on Monday, August 29

2011. Both partics were represented by eouiisel.

At the begmmrig ofﬂw hearing: both pames agread that thts COurt in reachmg its
rulma, could consider ewd@nce outside the plc:aﬂmgs pur-suant to Rule 56 qf the Seuth
Garolina Rules of Civil Procedute:

Cash cﬁ the Spot, Ipeated on the comer of Highway 901 and South Cherry Road
in'the County of York, is a business for cashing checks, providing loaps, and g‘lso offers
the serviee of wiring money. :On February 14, 2008, durinig regilat business hours, the

Plaintiff entered the premises ta conduct business. While in the business, a male person
wias seated at a table appearing to.be filling out paperwork for a wire transfer. As Ms
Lord watked past the table-and approdched the window, the male stood, reached under his
clothing, pulled out a pistol, and immediately shot Ms. Lard in the head. The male then
fled the premises. The incident; which was captured on the business’s security video | \)\\y\

__ \‘5

R



lasted approximately six seconds. Due:to the video, law enforcement was able to identify

L4 A TSR g

. the niile by DNA taken from a pen he had put in his mouth at the table.

Phillip- Watts was subsequently atiésted, and on May 15, 2008, he was indioted by
the York Couity Grand Jury for the orime of Assault and Battery with Intent to Kill
against Ms. Lord; and also Possession of a Firearm during the Commiission of a Viglent:
Offense. On April 27,2009, prior to the filing of this action, Watts plead guilty bu
mentally il to the indicted .ché_rges and was senténced by South Cacolina Ci_réu.i; Judge
Leo Atford o 4 term of life- without patole with the Seuth Catolina Department of
Corrections.

| DISCUSSION

Summary judgment i appropriate whon it is clear that fiere are no genuiie dssuss

Tioving patty is entitled to.judgment as 2 matter of law. Cify of

of matetial:fact, and the mo

Columbia v. 4 C.L. U, 323 S.C..384, 386, 475 S E.2d 747, 748 (1996): It tuling on a

miotion for.summary judginent, the evidence and the inferénces thit can be drawn

therefrom should be: viewed in the light most favorable to the nonmioving party. Café

Assacs. v. Gerngross, 305 S.C. 6,9, 406.5,E.2d 167, 164 (1991),

In the présent.case, D & I Enterprises, doing business as Gash on the Spot, is 3
corporation in the business of offering check cashing, pay day lending, Western Union
frioney tiatisfers, and selling taohey orders. Thus, on the day of the incidédt, Cash on the
Spot was a merchant.

At the time of thé. criminal act at issue, the law governing the seope-of the duty of’
merchants to protect invitees against Qr.ixn'iin;al acts of thifd parties in South Carelina was

governed by Miletic v. Wal-Mart Stores, Inc., 339 S.C. 327, 529 S:B.2d 68 (3.C. App.




2000).-¢iting-Shipes-v- Piggly- Wigsly St-AndiewsIne-269-8.C-479,484238 SF:2d

£

LV SV L.

Couit has issued Bass v. Gd}" dl, Ine., Op. No 27054 (OctOber 10, 2011). ln Gapal; the
Court abandoned the imminent hacm test and adopted the balancing approach prew,ously
discussed in Miletie. It should biesioted, however, thit in Gopal the Supreme Coritt
explicitly stated that their hofding neither created a new duty nor altered the duty that
é’i‘iﬁ‘sted previously. 1 Althoughthc court 'Beﬁééés thiat Gopal applies presPecnveiy thee
undersigned has analyzed the faets of this case under both Shipes and Gopal,

1. Shipés - Imrhinent Harm Fest

Prior to the issyance of Gopal, South Carolina followed what is knawn:as the

imirhinent Karm test, The irmminent harm test, adopted by the Supreme Courtin Shipes

hiolds that *[u]nder South Carolina law, a. merchant or'restaurant owner is not chatged

with the duty of protecting its eustomer against oriminal acts of third parties when if did

not know or have reason. to know that such acts were Gecurring of about to oceur.” Id. at

330, 529 S:E.2d at 69, ciring Callen v. Cale Yarborough Enterprises, 314 $.C. 304, 206,

442 $E.2d 215, 218 (Ct .App. 1994). “In order to establishi 4 duty under thik appraach, a

plaingff must demonstrate a landowner or merchant fs aware of the specific imminent
harm aboiit to befall hiot or her.™1d. at 331.
Plaintiff asserts that because Mr. Starnes, Presidefit of D&J Enterprises, wis
warg of Mr. Watts® previous crihes and warned his employees that “a madman was on

Mrs. Lord, and, therefore, had a duty to protect her. The court disagrees.

1 “Indeed, our courts have conststently imposed a duty on businéss owriers to eémploy rexsonable
measures. {0 pmtcct invitees from foreseeable harm. ... Inadopting a balaricing approach, we da ot alter

this duty . . .” Gopal, pg. G of 9.

N

~167, 169 (1977). Since the hearing in this matter, however, the South Caroling Suprems

‘X
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There is na evidence before the court. that Defendant had reasoitoknow-or kiiew:

- of the specific imminent harm about to befall Ms. Lord. ‘As a preliminary matter, there is -

go history of criminal acts ocourcing on the premises of Cash on the Spot. Furthetmore,
Cashon the Spot had 4 sécurity video opefaﬁng at thc- Lihe of the shooting. The video
captured the shooting-of Ms. Lord, as well 48 the morients leading up to the shooting, In
the video, Mr. Watts was seated at the Western Union dooument table; posing as a
customer in the ordmary course of business, When Ms. Lotd -a_ppfoazﬁhed the cleik’s -
window, Watts casually got up from his seat, walked up behind Ms. Lotd, as if he too
were approaching the window after her, suddenly grabbed her around the neck from
belind, pulled a pistol from His belt, and shob ket in the head. Less than six seconds
efapsed from the time he grabbed Ms. Lord aroutid the throat to the fime ke left ihe
bwilding. At no timie prier to Mr. Watts grabbing Ms. Lord was therg ary outof the
ordinaty behavior that would have put cither Ms, Lord, or Ms. Bayd behind the counter,
on:trotice that Mr. Watts was about to shoot Ms. Lerd. Courtsel for Plaintiff eencprfréd |
with the facts as siwwn onthe video and sﬁtcd' by Mr. Greeley at 'Eh:.ﬂ hearing, |
The court finds: that Defendant did not know or have reason to kaow of the
specific imminent harni about to befall Mt. Lotd. Therefore, under the imminent harm
test, Defendant had no duty to protect Ms. Lord from the criminal actions of Mr. Watts.

2. Gopal - Balanciiig Test
In Gopal, the South Carolina-Supreme Court adopted the balancing test originally

formulated by the California Supreme Court in Ann M. v. Pacific Plaza Shopping Ctr.

v. Delta.Squaré Limited Partnership, 937 S-W.2d 891 (Tenn. 1996). The balanciag

.
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approach-“secks-to-balance the- degree-of foreseeability-of-harmagainstthe-burdenof the

.armedxchberies;, bath invotving shootings and oceufring 4t tiwi

~~duty imposed.” Id. at 901. “The miore foreseeable a ctirne; the more onerous is a busifiess

owner's barden of providing security.” 1d. Under this approach, “the presence or
absence of prior criminal incidents is 4 significant factor in determining the ameunt of
security fequited of a businiess owner, but their absence does not foreclose the duty fo
provide sante level of secutity if other faceors sippart a heightened risk.” Id,

Afz‘p;lﬁng the Gopal balancing test to the ovidense fn this case, the court must
determing (1) if the crime was foreseeable, and (2) given the foreseeability of the
eriminal 4et, determine whether Defetidant’s security measures were reasonable;

As 7 preliminary matter, the court finds fhat Pefendant’s knowledge of twa prior
wo. distarit and gprelated
locations across the County, is not sufficient to make the occutrence of a third erime, at
ah unrélated Tocation, foreseeable. Howevet, the depositivn testimony of Datrell Starsies,
owner of D&J Enterprlses, clearly indicates that. Dﬁfenda,nt agtually did foresee the
pOSs;tblth of a third criminal act, a6d even warned his emplayees “to be on thgit tes, to

look for suspicious people™ because: “there was a madman, . , on the loose.” The court

recognizes that M, Starhes was dcfing in good faith tg prfo_reet_: his.employees from an

i‘mptdbablc_;. biit potentially s'eﬁéas, crininal act. OF course, the touit cannot determifie
that the crime was pot foreseeable when the Defendant did in fact foresee the possibility
of the crite which later occurred. Thecefare, the undersigned finds that the Plaintiff has.
produced at east  scintilla of evidenice that the crime was foreseeable,

Once evidence of foréseeability is established, the court must next determine
. —/,

W b
<}

whether Plaintiff has provided any evidence that the security measures taken by the



-~ Defendant were-unreasonable given the-tisk—Heré-asin-Gopal-Plaintiffscontend that

i ]

Y

-+ the appropriate security measure would have been to place a secufity suard atthe

entrance of Cash on the Spot. Plaintiff submniitted, via affidavit, the fellowing opinions of

its expert, Robert M. Clark:

1. ... D&l had 4 duty, in the €xéicise of réasonable care, to past a security guard
at the entrance to [Cash on the Spot] to provide reasongble protection for its
employees. and custommers against the threat of a serial acinied fabbér-who had
shot twio store cleiks and a bystander i intwo previous arrited robbenes of

businesses;

2. The armed rohbery attempt during which: Ida Lord was shot most prebably
wauld net have occurred if D& Had posted a security guard at the ertrance
[Cash o1 the Spot].

 Plainglf's expert appears to base the foregoing conelusion on the fellowing faets: 1) Two

prior azmed robberies, both involving shootings, oeeitited in Yoik Coudty on January 28

4hd Febroary 5, 2008; 2) D& was aware of both armed robberies/sheotings; 3) D&J had

previeusly installed bullet-proof glass, canieras, aud panie buttons ta proteat its clerks

and deter criminal dcts;and 4) D&J, like the tws previcus businesses Wiﬁch were robbed,

vy 4 small business thathas cash on hand and is usually niarified by ng of two

In Gopal, the Supreme Court fousid that “te hiring of secauiry pexsonnel is a

significant economic burden. Considering a busifiess”s economniic inferest, it is. difficult to

imagine an instance where a business wp.uld be required to empfoy costly security guards

in the absence of evidence of prior crimes on the premtises.” The fact§ of this case are no
exception. There,-. is no evidence of prior crimes on the premises of Cash on the Spot.
Therefore, if the rationale of the Plaintiff is taken to its logical conclusion, evéry business

in York County that was manned by one or two people and had cash on hand had a legal



duty-to-hire a-security-guard-from-Febriary 5-onward,eithe-nitilthe-assail ATH-WiS

- _;ca;j;ght. or to.some unkaown tirme in the futire when the thredt was no lenger imminent.
Imposing such a heavy burden on small businesses, based on these facts, is botl
unreasongble and economically unfeasible.

Viewing the facts in the light most favofabl.e to. Ms. Lord, D&J Enterprises, doing
business as Cash oxi the Spat, did not have a duty to hire.a security guard, and the security
inéasures that were Imptemented by D&J Enterptises wers teasonable.

IT IS ORDERED that Brefendarit™s motion for summary judgment is: GRANTED

) ﬁﬂ C. Hayes, 1f ' )
vircuit Cougt Judge ?%7

York, South Caroling
_ 011»@ 2011,




" STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
COUNTY OF YORK ) SIXTEENTH JUDICIAL CIRCUIT
)
) Case No. 09-CP-46-2671
Ida Lord, )
) =
Plaintiffs, ) S o =
Sy ORDER 2OZ m
ALY o
V. ) : : : Y
) Sox ™
D & J Enterprises, Inc. d/b/a ) Lo X =
Cash on the Spot. ) %gg ro
) S = S5
Defendant. ) <
)

This matter concemns this Courts Order, issued October 26™, 2011, granting
Summary Judgment for the Defendant. Plaintiff Ida Lord filed a Motion to Alter and
Amend and for Reconsideration, but did not comply with Rule 59(g), SCRCP. The

| motion was heard before this Court on Wednesday, January 18, 201 1. Both parties were

represented by counsel.

As Plaintiff has failed to comply with Rule 59(g), her Motion is DENIED.

WA(#Z/%-‘

John C. Hayes, III
Circuit Court Judge
Sixteenth Judicial Circuit

IT IS SO ORDERED.

York, South Carolina
January 7;",%.01 1.
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IN THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM YORK COUNTY Sﬁ@@a’it
Court of Common Pleas : :

John C. Hayes, III, Circuit Court Judge

Appellate Case No. 2012-208267

IdaLord,... .. . ... .. . i iiiiiiiiiiiiciiceeieen. ... L Appellant,
V.
D & ] Enterprises, Inc. d/b/a Cash on the Spot........................Respondent.
PROOF OF SERVICE

I certify that I have served the Motion to Dismiss Appeal and Memorandum in

Support of Motion to Dismiss Appeal on each attorney of record as follows:

Robert J. Reeves, Esq.
REEVES, AIKEN & HIGHTOWER, LLP
' 1012 Market Street, Suite 205
Fort Mill, SC 29708

Arthur K. Aiken, Esq.
REEVES, AIKEN & HIGHTOWER, LLP
2231 Devine Street, Suite 201
Columbia, SC 29205

Rock Hill, South Carolina

5&& 26

Leland B. Greeley

Post Office Box 2981

Rock Hill, South Carolina 29732
(803) 329-0088 )

Attorney for Respondent

128 East MaitrStreet, Suite 102

-~



LELAND B. GREELEY, P.A.
ATTORNEY

128 EAST MAIN STREET, SUITE 102
ROCK HILL, SOUTH CAROLINA

Post Office Box 2981 (803)329-0088
Rock Hill, SC 29732 FAX: (803)329-4310

June 26, 2012

The Honorable Tonya Gee, Clerk of Court
South Carolina Court of Appeals

Post Office Box 11629

Columbia, SC 29211

RE: IdaLord v. D&]J Enterprises, Inc., d/b/a Cash on the Spot
CA No: 2012-208267
Circuit Court Case No.: 2009-CP-46-2671

Dear Ms. Gee: -

Enclosed please find for filing with the Court an original and six copies of
Respondent’s Motion to Dismiss Appeal and Memorandum in Support of Motlon to
Dismiss Appeal along with the required $25.00 filing fee.

By copy of this letter, I am serving a copy of both on all attorneys of record in this
matter.

Please do not hesitate to contact me if you have any questions or concerns or
require anything further.

With kindest regards, I remain

Very truly yours,

Andrea Thomas, Paralegal, for
Leland B. Greeley, Attorney for Respondent

/adt

Enclosures

cc: Robert J. Reeves, Esq and Arthur K. Aiken, Esq., Attorneys for Appellant (w/encls.)
D & J Enterprises, Inc. (w/encls.)




