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APPEAL FROM YORK COUNTY 
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John C. Hayes, III, Circuit Court Judge 

Appellate Case No. 2012-208267 

Ida Lord, . .. .. . .. . . . . . ....... .. . . . . .............................. . ... Appellant, 

v. 

D & J Enterprises, Inc. d/b/a Cash on the Spot ........................ Respondent. 

MEMORANDUM IN SUPPORT OF MOTION TO DISMISS APPEAL 

The above-named respondent, by and through its counsel of record, Leland B. 

Greeley, does hereby submit this Memorandum in support of an Order of the Court 

dismissing the appeal of the Appellant. 

Statement of Case 

On June 19,2009, Appellant filed this action against the Defendant D& J 

Enterprises, Inc. d/b/a Cash on the Spot. Respondent timely filed its Answer. . 

Respondent later filed a Motion to Dismiss or in the Alternative for Summary Judgment. 

The Motion was heard by the Honorable John C. Hayes, III, Circuit Court Judge for the 

Sixteenth Judicial Circuit. On October 26,2011 Judge Hayes issued an Orde~ granting 

summary judgment to the Respondent. The Order was filed with the York County Clerk 

of Court on October 27, 2011 and a coPy was mailed the sarrie day to all counsel of 

record. (See attached copy of Order Granting Summary Judgment to Defendant). 

Discussion 

Following receiving the Order of the Court granting summary judgment, on 

November 7, 2011, the Appellant filed with the Court and served Respondent by mail, a 

Motion to Alter or Amend and for Reconsideration of the Judgment pursuant to Rule 



59(e), SCRCP. Appellant's motion was scheduled by the Clerk of Court to be heard on 

January 18, 201l. 

At the hearing the Court noted that there was no evidence the Appellant had 

satisfied the requirement of Rule 59(g), SCRCP, requiring the Judge to be served with 

the Motion to Amend'within 10 days of its filing. The Court allowed Appellant to present 

an argument with the contingent that proof of service on the Court under the Rule. be 

provided. (See Attached Transcript, pp. 29-34). Appellant did not provide proof of 

servIce. 

Rule 59 (e), SCRCP provides that a motion to amend or alter a judgment shall be 

filed not later than 10 days following receipt of the Judgment. .The Appellant did file its 

motion with the Clerk within the 10 day time period. However, Appellant did not satisfy 

Rule 59(g) by providing the Judge with a copy within 10 days of the filing. 

Rule 59 (f) provides that the time for appeal shall be stayed upon the timely filing 

of a motion. 

In this case, a timely filing of the appeal was not made. Rule 203(b)(1), SCACR, 

provides that "A notice of appeal shall be. served on all respondents within thirty (30) 

days after receipt of written notice of entry of the order or judgment. When a timely 

motion for judgment n.o.v. (Rule 50, SCRCP), motion to alter or amend the judgment 

(Rules 52 and 59, SCRCP), or a motion for a new trial (Rule 59, SCRCP) has been made, 

the time for appeal for all parties shall be stayed and shall run from receipt of written 
-

notice of entry of the order granting or denying such motion." 

The Notice of Appeal was filed and served by the Appellant on February 21, 

2012. (See attached copy of the Notice of Appeal). However, since the Appellant did 

not comply with Rule 59(g), SCRCP, the time for filing began to run on October 27, 

2011. The time for filing was not stayed due Appellant's noncompliance with Rule 

59(g). Thus, the deadline for filing the Notice of Appeal in this case was 30 days from 

October 27,2011, plus an additional 5 days due to service by mail by the clerk's office, 

for a deadline of December 1, 2011. 

Due to Appellant not timely serving the Notice of Appeal, it is respectfully 

submitted that this appeal should be dismissed pursuant to Rule 203(d)(3), SCACR. 



Rock Hill, South Carolina 

------:;~~.=.......==--_2---'-~_-:, 2012. 
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D & J Enterprises, d/b/a Cash on the Spot, filed a motion to dismiss and for 

summary judgment. Both Defendant and Plaintiff filed memorandums in support of their 

positions on the issues. The motion was heard before this COUlt on Monday, August 29, 

2011. Both parties were represented by counsel. 

At the beginning of the hearing both parties agreed that this COUlt, in reaching its 

ruling, could consider evidence outside the pleadings pursuant to Rule 56 of the South 

Carolina Rules of Civil Procedure. 

Cash on the Spot, located on the comer of Highway 901 and South Cherry Road 

in the County of York, is a business for cashing checks, providing loans, and also offers 

the service of wiring money. On February 14,2008, during regular business hours, the 

Plaintiff entered the premises to conduct business. While in the business, a male person 

was seated at a table appearing to be filling out paperwork for a wire transfer. As Ms. 

Lord walked past the table and approached the window, the male stood, reached under his 

clothing, pulled out a pistol, and immediately shot Ms. Lord in the head. The male then 

fled the premises. The incident, which was captured on the business's security vid.eo, :-~ ~\ 

1\ 
" 



lasted approximately six seconds. Due to the video, law enforcement was able to identify 

the male by DNA taken from a pen he had put in his mouth at the table. 

Phillip Watts was subsequently anested, and on May 15,2008, he was indicted by 

the York County Grand Jury for the crime of Assault and Battery with Intent to Kill 

against Ms. Lord, and also Possession of a Firearm during the Commission of a Violent 

Offense. On April 27, 2009, prior to the filing of this action, Watts plead guilty but 

mentally ill to the indicted charges and was sentenced by South Carolina Circuit Judge 

Lee Alford to a term of life without parole with the South Carolina Department of 

COlTections. 

DISCUSSION 

Summary judgment is appropriate when it is clear that there are no genuine issues 

of material fact, and the moving party is entitled to judgment as a matter of law. City of 

Columbia 1'. A.c.L. u., 323 S.C. 384, 386, 475 S.E.2d 747, 748 (1996). In ruliJlg on a 

motion for summary judgment, the evidence and the inferences that can be drawn 

therefrom should be viewed in the light most favorable to the nonmoving pmty. Cafe 

Assocs. v. Gemgross, 305 S.C. 6,9, 406 S.E.2d 162, 164 (1991). 

In the present case, D & J Enterprises, doing business as Cash on the Spot, is a 

corporation in the business of offering check cashing, pay day lending, Western Union 

money transfers, and selling money orders. Thus, on the day of the incident, Cash on the 

Spot was a merchant. 

At the time of the criminal act at issue, the law governing the scope of the duty of 

merchants to protect invitees against criminal acts of third parties in South Carolina was 

governed by Miletic v. Wal-Mart Stores, Inc., 339 S.C. 327, 529 S.E.2d 68 (S.c. App. 
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2000}, citing Shipes v. Piggly Wiggly St. Andrews, Inc. 269 S.c. 479, 484, 238 S.E.2d 

167, 169 (1977). Since the hearing in this matter, however, the South Carolina Supreme 

Court has issued Bass v. Gopal, Inc., Op. No. 27054 (October 10,2011). In Gopal, the 

Court abandoned the imminent harm test and adopted the balancing approach previously 

discussed in Miletic. It should be noted, however, that in Gopal the Supreme Court 

explicitly stated that their holding neither created a new duty nor altered the duty that 

existed previously. 1 Although the court believes that Gopal applies prospectively, the 

undersigned has analyzed the facts of this case under both Shipes and Gopal. 

1. Shipes - Imminent Harm Test 

Prior to the issuance of Gopal, South Carolina followed what is known as the 

inmlinent harm test. The imminent harm test, adopted by the Supreme Court in Shipes, 

holds that "[u]nder South Carolina law, a merchant or restaurant owner is not charged 

with the duty of protecting its customer against criminal acts of third parties when it did 

not know or have reason to know that such acts were occurring or about to occur." Id. at 

330,529 S.E.2d at 69, citing Callen v. Cale Yarborough Enterprises, 314 S.C. 204, 206, 

442 S.E.2d 216; 218 (Ct .App. 1994). "In order to establish a duty under this approach, a 

plaintiff must demonstrate a landowner or merchant is aware of the specific imminent 

haml about to befall him or her." Id. a1331. 

Plaintiff asserts that because Mr. Starnes, President of D&J Enterprises, was 

aware of Mr. Watts' previous crimes and warned his employees that "a madman was on 

the loose," D&J Enterprises was aware of the specific imminent harm about to befall 

Mrs. Lord, and, therefore, had a duty to protect her. The court disagrees. 

1 "Indeed, our courts have consistently imposed a duty on business owners to employ reasonable 
measures to protect invitees from foreseeable harm .... In adopting a balancing approach, we do not alter 
this duty ... " Gopal. pg. 6 of 9. 



There is no evidence before the court that Defendant had reason to know or knew 

of the specific imminent harm about to befall Ms. Lord. As a preliminary matter, there is 

no history of criminal acts occurring on the premises of Cash on the Spot. Furthermore, 

Cash on the Spot had a security video operating at the time of the shooting. The video 

captured the shooting of Ms. Lord, as well as the moments leading up to the shooting. In 

the video, Mr. Watts was seated at the Western Union document table, posing as a 

customer in the ordinary course of business. When Ms. Lord approached the clerk's 

window, Watts casually got up from his seat, walked up behind Ms. Lord, as ifhe too 

were approaching the window after her, suddenly grabbed her around the neck from 

behind, pulled a pistol from his belt, and shot her in the head. Less than six seconds 

elapsed from the time he grabbed Ms. Lord around the throat to the time he left the 

building. At no time prior to Mr. Watts grabbing Ms. Lord was there any out of the 

ordinary behavior that would have put either Ms. Lord, or Ms. Boyd behind the counter, 

on notice that Mr. Watts was about to shoot Ms. Lord. Counsel for Plaintiff concurred 

with the facts as shown on the video and stated by Mr. Greeley at the hearing. 

The court finds that Defendant did not know or have reason to know of the 

specific imminent harm about to befall Mr. Lord. Therefore, under the imminent harm 

test, Defendant had no duty to protect Ms. Lord from the criminal actions of Mr. Watts. 

2. Gopal. Balancing Test 

In Gopal, the South Carolina Supreme Court adopted the balancing test originally 

formulated by the California Supreme Court in Ann M. v. Pacific Plaza Shopping Ctr., 

863 P.2d 207 (1993), and since adopted by the Supreme Court of Telmessee in McClung 

. v. Delta Square Limited Partnership, 937 S.W.2d 891 (Tenn. 1996). The balancing 



approach "seeks to balance the degree of foreseeability of harm against the burden of the 

duty imposed." Id. at 901. "The more foreseeable a crime, the more onerous is a business 

owner's burden of providing security." Id. Under this approach, "the presence or 

absence of prior criminal incidents is a significant factor in determining the amount of 

security required of a business owner, but their absence does not foreclose the duty to 

provide some level of security if other factors support a heightened risk." Id. 

Applying the Gopal balancing test to the evidence in this case, the court must 

determine (1) if the crime was foreseeable, and (2) given the foreseeability of the 

criminal act, determine whether Defendant's security measures were reasonable. 

As a preliminary matter, the court finds that Defendant's knowledge of two prior 

armed robberies, both involving shootings and occurring at two distant and unrelated 

locations across the County, is not sufficient to make the occurrence of a third crime; at 

an unrelated location, foreseeable. However, the deposition testimony of Darrell Starnes, 

owner of D&J Enterprises, clearly indicates that Defendant actually did foresee the 

possibility of a third criminal act, and even warned his employees "to be on their toes, to 

look for suspicious people" because "there was a madman ... on the loose." The court 

recognizes that Mr. Starnes was acting in good faith to protect his employees from an 

improbable, but potentially serious, criminal act. Of course, the court cannot determine 

that the crime was not foreseeable when the Defendant did in fact foresee the possibility 

of the crime which later occurred. Therefore, the undersigned finds that the Plaintiff has 

produced at least a scintilla of evidence that the crime was foreseeable. 

Once evidence of foreseeability is established, the court must next determine 

whether Plaintiff has provided any evidence that the security measures taken by the 



Defendant were unreasonable given the risk. Here, as in Gopal, Plaintiffs contend that 

the appropriate security measure would have been to place a security guard at the 

entrance of Cash on the Spot. Plaintiff submitted, via affidavit, the following opinions of 

its expert, Robert M. Clark: 

1. ... D&J had a duty, in the exercise of reasonable care, to post a security guard 
at the entrance to [Cash on the Spot] to provide reasonable protection for its 
employees and customers against the threat of a serial armed robber who had 
shot two store clerks and a bystander in two previous armed robberies of 
businesses. 

2. The armed robbery attempt during which Ida Lord was shot most probably 
would not have OCCUlTed if D&J had posted a security guard at the entrance 
[Cash on the Spot]. 

Plaintiff's expert appears to base the foregoing conclusion on the following facts: 1) Two 

prior armed robberies, both involving shootings, occurred in York County on January 28 

and February 5, 2008; 2) D&J was aware of both armed robberies/shootings; 3) D&J had 

previously installed bullet-proof glass, cameras, and panic buttons to protect its clerks 

and deter criminal acts; and 4) D&J, like the two previous businesses which were robbed, 

was a small business that has cash on hand and is usually manned by one or two 

employees. 

In Gopal, the Supreme Court found that "the hiring of security persOlmel is a 

significant economic burden. Considering a business's economic interest, it is difficult to 

imagine an instance where a business would be required to employ costly security guards 

in the absence of evidence of prior crimes on the premises." The facts of this case are no 

exception. There is no evidence of prior crimes on the premises of Cash on the Spot. 

Therefore, if the rationale of the Plaintiff is taken to its logical conclusion, every business 

in York County that was manned by one or two people and had cash on hand had a legal 



duty to hire a security guard from February 5 onward, either until the assailant was 

caught or to some unknown time in the future when the threat was no longer imminent. 

Imposing such a heavy burden on small businesses, based on these facts, is both 

unreasonable and economically unfeasible. 

Viewing the facts in the light most favorable to Ms. Lord, D&J Enterprises, doing 

business as Cash on the Spot, did not have a duty to hire a security guard, and the security 

measures that were implemented by D&J Enterprises were reasonable. 

IT IS ORDERED that Defendant's motion for summary judgment is GRANTED 

York, South Carolina 
! 

( 0 I .1, G , 2011. 

! , 

J,ohn C. Hayes, III 7 
Q{rcuit Court Judge f+ 
Sixteenth Judicial Circuit 
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MR. REEVES: Yes, sir, Your Honor. 

THE COURT: --- Ida Lord? 

-29-

Before we get started in this I've got a threshold 

issue. I was a little surprised that I never got a Motion 

to Reconsider in this case. And usually once I get one I 

do not have a hearing on it I go ahead and review the 

motion and issue an order and r was somewhat surprised that 

I did not get a Motion to Reconsider in this case. So I 

was surprised when I saw this on the docket. And Rule 59 

(G) requires that the Court be sent a written notice within 

ten days of the filing of the motion. 

MR. REEVES: Yes, sir. We did send it, Your Honor. 

THE COURT: I don't see any evidence of that and. I 

don't recall getting it. Have you got some evidence that 

you sent it? The only thing I see in the file is a motion 

and attached to it is like it was served showing it going 

to Leland Greeley. And I did not remember getting that 

quite frankly because I was surprised I was not. So I 

you've got some indication in your file that I was mailed a 

copy because I -

MR. REEVES: To be honest with you, Your Honor, I did 

not anticipate this discussion at all but my co-counsel 

indicated that he did file it. 

THE COURT: It's filed. No question about mine. 
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1 MR. REEVES: Yes, sir. 

2 THE COURT: No question. 

3 MR. REEVES: Okay. 

4 THE COURT: The rule requires I be - A party filing a 

5 written motion shall provide a copy of the motion to the 

6 judge within ten days after the filing of the motion. I 

7 was on the rules committee when we added that. The reason 

8 we added it was just for this situation where it all of a 

9 sudden it pops up and that's something that I should be 

10 ruling on and I didn't know it existed. 

11 . MR. REEVES: I cannot answer that. My co-counsel took 

12 care of that and I assumed that's -
, 
, 13 THE· COURT: Well he did t~ke care of it. That's the 

14 problem because I don't hear these cases unless I've been 

15 timely notified. I'll be glad to go ahead and hear what 

16 you have to say since you're here and see if you can 

17 confirm that I was provided a copy within the rule. 

18 MR. REEVES: Okay, sir. 

19 THE COURT: What I'm trying to do is feed everybody 

20 out of the same spoon. 

21 MR. REEVES: I understand. Yes, sir. 

22 THE COURT: I do this routinely. If that rule - if I 

23 have not been provided a copy within time I don't hear it. 

24 MR. REEVES: Yes, Your Honor. Would it be better, 

25 Your Honor, "to - for me to provide proof of that or not and 
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1 once we get --

2 THE COURT: Well why don't you go ahead while you're 

3 here I'll be glad to hear from you. I know the case well, 

4 I worked real hard on it quite frankly. 

5 MR. REEVES: Yes, sir. Yes, sir. 

6 THE COURT: It's one of those cases if I remember 

7 correctly a new decision popped up in the middle of my 

8 slowness in regarding it and I had to rethink and go back 

9 and do, so I'll be glad to go ahead and hear what you have 

10 to say and then wait to get confirmation from somebody, I 

11 guess Mr. Aiken, that rule,he ·complied with the rule. 

12 MR. REEVES: Yes, sir. I'll be very brief, Your 

) 13 Honor. 

14 I do have a three page Memorandum in support which I 

15 will have filed and then I'll bring it back 

16 THE COURT: I've got the case here. 

17 MR. REEVES: May I approach? 

18 THE COURT: Yes, sir. 

19 (DOCUMENTS RECEIVED UP BY THE COURT.) 

20 MR. REEVES: Well, Your Honor, I'm not going to 

21 belabor the facts. There's no ~uestion you're very 

22 familiar with it, your order was very detailed. 

23 We simply take the position respectfully that we have 

24 met the burden; we're well beyond a scintilla maybe in 

25 peppercorn territory. The only evidence in the case has 
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1 been evidence developed by the Plaintiff. The expert 

2 witness supplies a lot of the missing elements. The only 

3 thing that I in preparing for today I wanted to think of 

4 all the incidences where the law holds business owners 

5 responsible for criminal acts and the laws are pleading to 

6 that from dram shop liability, respondent superior. 

7 Walmart gets sued for their parking lots, hotels get sued 

8 for sexual assault and so forth, so it certainly is an area 

9 that is not unfamiliar to the Court. 

10 In this case, and perhaps the focus was too specific 

11 in this case, the threat by the bad man was simply part of 

12 a larger threat. In going back and reviewing the case we 
" 
) 

13 are certainly not abdicating that everyone that deals with 

14 cash has to have a private security guard. That would be 

15 outrageous absolutely. What we are saying is in looking at 

16 the facts of this particular btisiness and it's particular 

17 location anQ at this particular time, and I'm not speaking 

18 of the time of the mad man on the loose, I'm speaking in 

19 sense of in the testimony by the defendant, February is one 

20 of their busiest times. Everyone starts getting their tax 

21 refunds in January and the month of February, each year, is 

22 their heaviest time; heaviest business. They have the most 

23 cash on site. A Hundred Thousand .Dollars a week as I 

24 ·recall was going through that shop in February. If you 

25 take the time to put bars on your window, put bullet proof 
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1 glass, video cameras, you're certainly aware that bad 

2 things can happen. Those are all steps taken to protect 

3 the employees and their cash. They know they are a target. 

4 They broadcast it in the name of their business. You find 

5 out that there is a serial robber going around, it gets 

6 your attention to the point that you have a meeting with 

7 your employees. In conjunction with the busiest month of 

8 every year the largest amount of cash on site, that is the 

9 thirty days where you probably should consider extra 

10 security measures. And it can be an off duty sheriff's 

. 11 deputy, it can be a private security guard. Its not 

12 unreasonable. But whether you agree with me or not it at 
) 
J 13 least gets me to a jury respectfully. And the jury can 

14 decide if they did everything that was reasonable or not. 

15 So in that regard, Your Honor, we do feel like we've met 

16 the burden and we respectfully request that you reconsider. 

17 Thank you, sir. 

18 THE COURT: All right. Mr. Greeley. 

19 MR~ GREELEY: Your Honor, if it may please the Court, 

20 I respectfully disagree with opposing counsel in regards to 

21 this. I.believe that the Court's order very adequately 

22 took into play the most current law, South Carolina law in 

23 issuing its opinion in November. It cites culpable, it 

24 talks about culpable, it talks about the balancing test, it 

.. 25 applies the facts as they existed and as they existed at 
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the time and they have not changed to that and I believe 

that the order is very complete and is correct in it's 

ruling. 

In regards to the particular business, particular 

time, particular place; there's no evidence in this record 

whatsoever that the mad man had any particular knowledge of 

the business of Cash on the Spot and when it had a -- when 

its busiest time of the year if it was in February. And 

also it shows that the businesses that had been robbed by 

this person, two businesses previous to this one, were not 

under the same like as our business. One was a seafood 

store and one was a convenient store in a whole other· 

community. So I believe that the Court's order is 

sufficient and thorough and correct and would ask the court 

to stay the order as issued. Thank you. 

THE· COURT: I'm gonna take ~t under advisement but I do 

need to get something and again I presume it has to corne 

from Mr. Aiken because he apparently is the one who filed 

and we will file the Memorandum. 

MR. REEVES: He is in trial so I will get it to you no 

later than tomorrow. 

THE COURT: That will be fine. 

MR. REEVES: Thank you, sir. 

-- END OF THE TRANSCRIPT IN THE MATTER OF IDA LORD 

VERSUS D&J ENTERPRISES 2010-CP-46-03586. --



··0 .... 
-35-

CERTIFICATE OF REPORTER 

State of South Carolina 

County of York 

I, Wanda Nelson, Official Court Reporter for the 

Sixteenth Judicial Circuit for the State of South Carolina, 

do hereby certify that the foregoing is a true, accurate 

and complete Transcript of Record of the proceedings had 

and evidence introduced in the trial of the captioned case, 

relative to appeal, in the Court of Common Pleas for York 

County, South Carolina, on the~9th day of August 2011 and 

the 18th day of January 2012. 

I do further certify that I am neither of kin, 

counsel, nor interest to any party hereto. 

Wanda Nelson, CVR 
Certified Verbatim Reporter, 
Official Court Reporter, 
Notary Public, in and for 
Th~ State of South Carolina. 

My Commission Expires: 1/21/2021 

DATEr: 3- ~ / Jv/~ 
----.:=--------



ARTHUR K.'AIKEN +* ,: Reeves, Aiken & Hightower LLP 
ROBERT J.REEVES H It 
A. BEA HIGHTOWER + ", I N J U R Y AND C RIM I N A L A T TOR N E Y S 

GREGORY D. SPINK ~ 
YORK • MECKLENBURG • RICHLAND • LEXINGTON 
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.... _ -:l:Ucensed in SC ~Ucensed in NC '. 

February 21,2012 

The Honorable Tonya Gee 
Clerk of Court 
South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, SC 29211 

LIFE MEMBER 
MilliON DolLAR ADvOCATES FORUM 

TbeJDjlJJiallal'l)'elSJn.America"''''-__ 

PLEASE REPLY TO: 

Re: Ida Lord v. D&J Enterprises, Inc., d/b/a Cash on the Spot 
CA No: NOT YET ASSIGNED 
Circuit Court Case No.: 2009-CP-46-2671 

Dear Ms. Gee: 

Enclosed for filing please fmd the original and three (3) copies of the Notice of 
Appeal with attached Proof of Service in the above-referenced matter. Please return the 
date-stamped copies to me in the enclosed, self-addressed, stamped envelope at your 
earliest convenience. 

By copy of this letter I am serving a copy of the Notice of Appeal on all attorneys 
of record in this matter. 

Please do ~ot hesitate to contact' me if you have any questions or need anything 
further. 

Thank you for your assistance in this matter. 

Sincerely, 

Andrea Stobbe 
Paralegal for Reeves, Aiken and Hightower 
andrea@aikenandhightower.com 

Enclosures 

cc: Leland B. Greeley 
York County Clerk of Court 
Ida Lord 

FORT MIU • 803.548.4444 
BAXTER COMMERCE CENTER, 2ND FLOOR 

1012 MARKET ST., SUITE 205 
FORT MILL, SC 29708 

OFFICES 

CHARLOnE • 704.499.9000 
CAMERON BROWN BUILDING 

301 S. McDOWELL ST., SUITE 1104 
CHARLOTIE, NC 28204 

COLUMBIA • 803.799.5205 
ELLIOT BUILDING 

2231 DEVINE STREET, SUITE 201 
COLUMBIA, SC 29205 



THE STATE OF SOUTH CAROLINA 
---------------tln--The--c-ourt-of-A-ppeais'----------------

APPEAL FROM YORK COUNTY 
Court of Common Pleas 

John C. Hayes, III, Circuit Court Judge 

CaSe No. 2009-CP-46-2671 

Ida Lord. . . . . . . . . . . . . . . . . . . . .... . ........................................................... Plaintiff! Appellant 
v. 

D&J Enterprises, Inc. d/b/a Cash on the Spot. ................................... DefendantlRespondent 

NOTICE OF APPEAL 

Appellant, Ida Lord (Lord), appeals the Order signed by the Honorable John C. Hayes on 
October 26, 2012, which granted summary judgment to the Respondent, D&J Enterprises, Inc, 
d/b/a Cash on the. Spot (D&J). Appellant received written notice of entry of the Order signed 
October 26,2011 on October 28,2011. On November 7,2011, Appellant timely filed and served 
a Motion to Alter or Amend and for Reconsideration of the Order signed October 26, 2011. By 
Order signed January 30, 2012, the Honorable John C. Hayes, III denied Appellant's Motion to 
Alter or Amend and for Reconsideration. Appellant received written notice of the entry of the 
Order signed on January 30, 2012 on February 3,2012. Appellants also appeal the Order signed 
January 30, 2012. Copies of both Orders appealed from are attached. 

February 21,2012 

(SIGNATURE AND OTHER COUNSEL OF RECORD ON FOLLOWING PAGE) 



---------------------.drthur-K-.---Aik~nl------------
-----------------------'Reeves;-rukeIl&-Hightower,tLf> 

OTHER COUNSEL OF RECORD: 

Leland B. Greeley 
Leland B. Greeley. P A 
PO Box 2981 
Rock Hill, SC 29732 
ATTORNEY FOR RESPONDENT 

2 

2231 Devine Street, Suite 201 
Columbia, SC 29205 
Telephone: 803-799-5205 
Fax: 803-799-5206 
E '1: art@aikenandhightower.com 
A ORNEY FOR APPELLANT 

~eeves, Aiken & Hightower, LLP 
. Robert J. Reeves 

Baxter Commerce Center, 2d Floor 
1012 Market Street, Suite 205 
Fort Mill,SC 29708 
Telephone 803-548-4444 
Email rjrlaw@gmail.com 
ATTORNEY FOR APPELLANT 



THE STATE OF SOUTH CAROLINA 
mTheCourtofA~eal~s~ ____________________________ __ 

APPEAL FROM YORK COUNTY 
Court of Common Pleas 

John C. Hayes, III, Circuit Court Judge 

Case No. 2009-CP-46:'2671 

Ida Lord .................................................................................... Plaintiff! Appellant 
v. 

D&J Enterprises, mc. d/b/a Cash on the Spot .................................... DefendantlRespondent 

PROOF OF SERVICE 

I certify that I have served the Notice of Appeal on all parties by mailing a copy of the Notice of 
Appeal to each attorney of record: Leland B. Greeley, Leland B. Greeley. PA, PO Box 2981, 
Rock Hill, SC 29732 on February 21,2012. 

~~ 
Andrea Stobbe, Paralegal 
Reeves, Aiken & Hightower, P A 
2231 Devine Street, Suite 201 
Columbia, SC 29205 
Telephone: 803-799-5205 
Fax: 803-799-5206 
Email: andrea@aikenandhightower.com 



.. ,_ .. 'W!~?\1'EqfS.QQIl{GARQLINA " ) 
C.oUNTY OF YORK ) 

Ma toid, 

v. 

, b &; J Enterprises', m_e; dIbIa 
'Ca.shQ,trtbeSpot 

) 
} 
) 
) 
) 
) 
) 
} 
) 
) 
) 
) 

--=-~-=~~~~~~---) 

, C ',' 9 - " ' Jtl7 f 
',' '.1\. No..; 0,' -CP-46-26.ti 

l) &. j Entert?n~" iJ!b.hl' C$.h Qa (h:~ :SPtl~ tiled 11 moo on t9 dj~;tuis~ aJid fot. 

summary. jud.gme.nt. Bo:tlt 'od'efidairt ancf Plafutiff m~~ ~mp.t~nd.ums ii.i ~lpPQrt otthelr 
, 

positrons OJ) the, is'stles~ The' lPPU9U W~5.h¢.atd l1e:fute: thiS CtHirt Oli Monday, Al;ig.J,l.5.l29. 

2011. 89th P<J.f;~i¢$ w~-e tq>t-¢$'ented by CcillilScl. 

At tbe begUinirtg' oft® h~g69i1iP~¢s:ig~ that this C6fut,k-r~ci~l~g its --, "--------- --
i:uliJ)g, could con$id.~ ,~Yi4~nce.:Q.u.t,sid¢, the ple:at1irtgsp-UTS]l<J.~t to Rule· $'6 Qf. th(} South 

CSlrQIroa.lWle:s. 'tif Civil Pf-Qcootite, 

Cash on the Spot fp~tedQn the corneJOC Highway 901 and South C{I~n)' Rp;;td 

wa~ seated, at a table appeadng tq, be fiHip,g out pap~tw~r¥ f()r a wire lransfeL As Ms. 

LQrd wlJike<:l past the tableahd approached the w.indow, the male sto.oo; reach~ under his 

cJothing,puUed out a pistol, andhnme,diat~ly s40tM,$; ,LoJ;d i,n the head. The male then 

ned the prernises, The in¢io~nti which waS caprured On the business's security video, ,\xw,.\ 

k
\ '\ f"., 

\ ' 

\ -' 



~ 
; 
I' 
I 

! 
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[ 

last~~c.tppr9xitp,9t~ siX s~.c.onds. Oa.eWlhe video.Ja~~fo.[CemenLwauble-1ojQ~l1{i.f¥ 

Jb~ nnue hy {)NA taken from ap~~,b~,h:a.4 p~t to. b,).$ Q1.qum 1JUh~ ~~l:llt1. 

P.htW'p,Watt~ was subsequendyatfested. and .on Mai' 15, iOQ&.,he Wl!S tn.dlQte-d~·by 

the Y.otkC6uiity. Gr.ru,ld Jury tot (heqrim~'QfA$sauJt and Ratt~l'Y wIth Intent ttl Kill 

against Ms, Lot4.aod :itlso Possesstbn c;jf it Firearm during the. Commissi.on .of' ~ Vlqle:nJ' 

OffenSe. On. Ai!lm 27~ 2009. pdot ~o'1he:(~$ of this: ac.tiqn~ Wat($ ple.ad gu;ilty b'Ut 

ment~n y ill, to the. ,indic.redcharges 'lttld was sentenced by' South Cru:.oHna Circuit lQ4ge. 

Lee Alford to a termGftifewlthO'QJ; pa.J:Ql~ wHh the S~u.tb CaJ;olma D~pCJI:trmntof 

CQfum/Ji4. ~f, A.o..4 T/., 3ZJ :$.'.G: 384; 186.. 415 S .E.2d 747.'148 (19961>,& tuI~gon a . .' --- .-.- -.- - - . _. .. 

motion f.(}f;.s.u.~y judgment,:the.: .evidence and the infe.renoos. thlit eM be dfawR . . 

Intheepre:sen.t;~, D&;) Bntel1?r'f$e~4 4ow,g bl!sW~s ;!t~ ~b:Q,Qot.b.e.SPQtj t$9; 

. '.', - fl.. .1... ," .' t fPe in ohe...-L- 'h'm a d':! d#<' We teo U,·· ,- . GOrp9,J,WlDn. 1.n. I;IA~ 1;',Q$Jne;ss, Q, 01.;~!. r ,g ' .. _ ""'-" @.S:I;~ __ .g,. p. y .a.yen.,I,#,'g~ .. S .. m. mon 

m'bn~y ttaMfetSjillid' s.eUiag moneY.()tdets. Thus, On the day oflliehicideru, CaSh onfhe 

SPQt Wa$ a qle\'cnant:. 

At the, time of the: criIhinal act at issue,. the la·w govemiilg,the scope .of .the dut:¥ of 

rilerchants to protect invit-eJ~S against crim.in,al acts of third parttesm SQuth Carotil)u WIl.S 

goveriled by MiJetic. v. Wal-Mart Stores, IhC. t 339 S.C. 327. 529 S'.B.2d68 (S.C. App. 

',.'V 
'\J»-'~ . 

lw 

o 



.. 

'::r 

. l til,. t69 (1977).Sinoo th.e b..~tinghJ tJUs ro:a;tt~3 how¢v.¢r~ the South Carol jn~ $l;iprenif 

C~Hirt hit.s i$s'ued Bass v. G,dP~Llhc"Op, 'No~ 27054 (OctoQet to. 20.11). In (JQl>at~jhe 

CQl,lrt ~b4nc:loneci 14e imminent fUl.(l'n test and. aQQpted the balancing approa'Gh preyjpij,S1y 

discussed in MiIetic, It should oonoted, however, that in Gopal the Supreme Court 

eXf?lf9itlys~ted thattbtdrhpJdiqg J..161.th~r created -a new duty nor alt~r~d the duty tb~l 

eXisted pfev.iQusly~ 1 Ali1ro.Ci~h.the. court l;efieves mat OopaJ applies prospe<;uv6!y; w:e 

llQg~.('s.i$n~g ~.~,$ a.n~tyw.d·~m~Qfthl$. ~e 1,m.Q¢!"·bQ¢. ~1ripes ~nd~;Q,!l; 

1:. Shipe§ .. ltt:iitiinent mrnn Test 

j- ';\""";'I~ertth'1i11il tet~~, C":'?-~&'e·:t ~tii"'tri test adop' t' ",..". b·· .. the $li em C"-U'rf:~.· $;1i.;:: .' UJ"lJ,;l'l.Oi. .. _.5. J,Q U·W'U1J,4. 1'1. U_1<1 " t·.. .~ Y .. .pr .. .,.e .l>! _H d) ~I 

holds' that iilu1mf~ SoutlJ.. Cm-o.lipa law, a merchant onestaurant owner is liot c1uwged 

,,:·th i1l...,. d'nt~ "f nrotectlifOi 'h<n:l<IDmer a'a'nstorimti"'I !ltts fthird. · ... rtf· . he "it d'd Wl .. _. ~1",.\<li.;1 "'. l'-' .. _ .. 'CiJ.~""J:I,."'_. __ .g l. .. , . _ .. .l.~ .. ~ . ~ , ....... p~p ~. w .... 11 ,.~_ . . 

not. P.ww cor ha,ve reason· to: know: that such actS were oc.Cillrlng: or about to t)dCur." Irl. at 

330. 529 $"E.:2d at 69, citil{g ~alJen v.,(~ale Ya:rg~t~llgit)Ent~Ql.ris~, 314 $.,.(; .. '~'; ,2.0$., 

442 S.E..M lit;, 218 (Ct .App. :1~i;J4)-. '1rt oroef to utibI1Sh a duty under thi.~ ~prQa¢h~a. 

h ... IW"U b f II ltiOitr h t /:t Itt at 331. arm ou oea .... o :e ... _ ... 

Plamtiff~sse.rtS ~,at. b,e~ause Mr. Starnes, President of D&J Enterprises, Was 

aware of Mr. Watts; previous crim¢s and warned his employees that "a m~4Illan W.~lS on 

the lO'O$e, '-" .0&1 Ente~pd~~ ~~ aware Of the specific imminent h.atm about to befall 

Mrs. Lord, and. therefore,h.a:d a 'Ottty w ptoteq her. The court disa.gree~, 

1 "Indeed, {Jur courts have cQns.iste~iJy imp9S~ it duty On busiIi~$S 09.'Jlers to employ r~onalJle 
mellsures.IO protect invitees from fQf~$.e~~b.le barm. ... I.n adoptiC!g a bar~J1cing apptC5lich, we do i101 alter 
this duty ... " Gopal, pg. 6 of 9. . :\ 

, "\~~, 
C\\i 
'\ 



There is no evidence befute th.e-_CAul1JhatnefendanLhad1eusoh~to-laJo-w ot biew 

flO history of crir.n:inJil acts o.ccurring 011 tbe premIseS of Cash on the Sp<>.t. FUfthetlliote. 

Cash:em the Spot bad a :security videQ oP~3tin.g at the time of the sDQot[tJg. The video 

captured th~sMot.ing:~fMS. LoltI_. as-WeUas tlrcHiIOiheiitS leading uptotlie sllbotmg.In 

the vJd.eo, Mr. Watts was -s-e~te.d ~t tqe Wifst~ -U:p.lQl). dQoUnlen~ ~able~ p-O$ing. a$ a 

<:9~tou.i~r in the Qtdin_ar.y :¢.outS.e {}f hUSit1€:SS'. When Ms. Lotd -approached the c1etk's -

window, Watt;') ¢aStian,.-~t up from his seat1' walked up behind Ms. Lo{d.a~ if h~ too 

w~~ ap.Pfo~chmg~·wfu:dQw~twr li~eJ;" $l)dij~ru 'j gr.ab.bed her around. the: n®k from 

beh.ind, pulled api'gtdlfumt-lUsbelt, anif>Sh61"hru: iltthehead. ussthan six se:conds-

hUitdifig. At no tmi~ !prier to. .Mr. WattS gt~bhin~ Mt. Lord Was there any out:of the 

QfQinary uehav;iQ):" m~t wQW:dk~;ve:put ~j~w:~; LQr4. Or Ms. 89YG behmd the- counJer. 

s1?cdflC imminertt hatnhilibul t(;)- befall Mt. _ Lotd. Therefore, undet the imminent hmm 

t~h .lftrienoMf -had 110 d~tQ ,protect M~. LQr4 lImn th.e qihnin~~c.ti.Qn.~ Qf Mr. -Watts. 

2. Gop~1 - Balancmg; Test 

In Gopal j the So!,{tbCaJ.lOUp;a$l1F~me¢QtU.t tlclQPteq the ba;Iru.t¢In$ t~st ol'~ginally 

ful'muiated by the_ Calif6in'ia Supreme Court in Ann M. v~ PabificPlaza Shoppifig9-tt., 

863 P.24207 (199j), ~nd_ .sl.tJ.ce ~qopted by the S·upreme Court of TeIUl~se~ iIl McClun~ 

v.Delta.$quare Limite:dPartnership, 937 S.W.2d 891 (Tenn. 1996). The balancing 



oWriet's burden of providing secUl7Ry;t? :rd. t.I1)4~r 'tW~ ~ppr9(j.-gh., !'th~ pres~m::e Qr 

~P.$·e[l(;e pi ptiQr cdmioal in~iderxt$ isa significant fattar' in. detetml.riing the anIeur1t of 

security teq:aited of a business owner, hut '~IX ~b$(mqe·.doe:s AO.t foreciose the d~y t9. 

App1rtng :the Gapal halanclngwst tQtb·~ ev{q~w~ {1.l; tJ1L~ ~Ii~e, th~ court n.m;sl 

d'~ter . '. e (1) if~"'e:crUne W<:K<''':'''ti' -eeahle .. 1:H'l·d·(2'l g·.l:v"'~. ~\.., ,"":'" -.' · ... b·lit f·f." " ... J1Jl!lL.J. ,'" l!). .... " . .,.",.l;Y.es, .. _. _.,. ~" .. } ".",ume.lo~esee" 1 'yo ule . 

. arm,e(l,ruhb~tie$.;c bath invn'{vmgsoo.o.tItrgs andocQtitnn~ at two. ;distant and l1ilteIated 

locati<mS aorQ$~tJJ.y. Co~~ty .. i~Mt~Qi~m·tQ~C}:$~ ~qqijJt~nce 9f 4 tltif:QMim¢.·~~ 

·ail ul'll'@atedloea.tion, foreseeable.; HoW'evet~ the depositibfi t-esriInony of Darren Stame~!, 

owner orD.&1Enterprise$f Gl~~d;y i!l;qi~~~ QtatP.cf~A4:aJ.1t aP.t\ll!ily did' fore$eec ijJ,e 

., , "·,b'lltu ', f6 th·· d btirtlihaI act and .even w'" edhisem-;-l "~e~ "t' be 'n tbi:tloe' C pP.5S{.l ~:Q Q. .• II. ,-l.· ...... arn .. ~-O'!1.~ 0 .oe.- .,.8,.0 

. • . .... '- .- ;·J.· ... t· ~A't. S~arnes'S: rin . in pod faith t" . rOJ):ct his em : 10 MS ft m. rut J~GQg~ !,I,.14 .. ~H·, Ii.. wa.S,Q._ Lg. '. g., -.. '" p" ~. " ..... !P:. y ... 'P L 

i'inptohable; hut poteIitially seti6iJS'~ cnhi:i.aal act. Of ctlUffsi; tlfeeoutt ·carti1()t determ~iie 

tJiflt th,e Grime W~ flot ft:H~e~eeqQ1e wheQ th~ Defendan.t dtd in fa,gt foresee the poss£bllity. 

of the .~r1tne which later occ1:ltted~ Thet-ef.Qte, the. ondets:igne.d fi),id~ that the Plaintiff has 

ptoquc.e<i at least a sc;iutiU.a Qf~viderrce th:a.t ~Qe crime w~ (Qreseeable. 

Once evidenre of foresooability is established, the court must next determine 

wheth~r Plaihtiff hasp(~vided any' evidence that the securi~y measures taken by the 



... the appropriate security ~ea$l.\re wotildbav(} bee.ntoplate a seoutity guard althe· 

entDlDcc of Cash on the,S~C)t. Plaintiff slibiliitted~ via.affidavit .. the f~nQwin~ QpioiQllS of 

its; expert, RobertM. Cla,r](:: 

1. . .• D&.r had, ~ duty, in the exercise.of. reas6~ble care., to Pg$t a s~ucity gQard 
at ·the entrailCe, to [Cash ollt~ $p{).~J IQ p~vid.~ re~o.ruili.l~ pwt~tion for its 
emplo.ye·es.an-d:customers ao:al-n' sUho i1,.-.;,t+ a se':'~I a';-'eA: -i:'Ibb-··.' ···h· h· d . . _. '" ". . . ...I;ji'., ,'., .• Y.1).'ea {)J,. . nann. 1I fQ> . er w 0 a 
Shht tw~o Sio;"" ~'eiks . 'ct a b Sl'fn,;;f't·::·tiir;,. ..... ".' ". ';..J-,~L ... "·f 
- .~j. ... , ".}.!i" ~ ..... an . y ,q~""e ill ~v previOus arm~ rOlJVCnes 0 

b~j$ iti¢s:ses. 

2. The armed roqQ~.fY t}ttempt.dui1ngwbi.oh: htaLord W]S SbO'UfiOSf probably 
WQu14 Q.P~h~ve-oCCMed ifD&J. ha.d p~sted 11 serurlty. guard at'the erttritime 
[Ca$.h.~ll the Spotl . 

. P.l~meirr s eXpert appears tg base tbe,fQ.~gqmg ~noltl$.iQn 0,)1 tl'l¢ f~11o'Wl'ng: fMts; I} Two 

. o;f~r ~H.I'Ied "bheri~<', bolli in"'lblvin'shoJ:'>tin:Ds' :acef u;o;",;.i1 t.rl YoU: re',;, .. t· . on r ". 2',,) p~l~ .. ~¥!,. JO , .... ~~ .'. ". l .... g ... v. "'5>: .~o\;..l:1.U ... ' ,,-,o,u:w.,y anuary 0 

and. deter ctimihal acrs;: '~nd 4) D&J, liie-eth.e two previmIs hus:in~$se$ whiCh were rqbbc<4 

tn d .' ai tl. ... Sunreme Court found t1.llt ~q.I;<' ·hi"in.q: .. ~ SM1I']fu per Mnel i' , a: ...... :{)P.! ,!;I:l? -"".I:" ..... '.' ........ -- w_.. !;!,,~~ -,"",,",,"0 0), .. "P.'''J. .. "S"""'M.. S: 

sJgnJficant econ,oroic. burden. Consideting a: busine.s.tsew1i0mid interest, it rs. difficult to 

ill th~ absence of evidence of prior crimes on Ih~ p~~trti:ses.;; The facts of this case ate no 

exception. There, i.s no evidence of prior crimes on the premi~es of Cash 011 the: Spot. 

Therefore; if the rationale of the Plaintiff is taken to its logical conClusion. every business 

in YQrli: Cq~nty that was manned by one or two people and h~d cash on hcmd had a legal 

. ~i\1i~ 
r--A/ \' 
L \ 

.J 



· .... ···.(;~!\tght ~r ~Q "SOJn¢ Ulll<ilOwntlme hi the future when the threat was no !ongeii'1111J.J,luenl· 

uu:reasonable and eeouomicaUyunfeasible. 

p'uslilt;S}; as C~sh bn: the SP.04: did-not have a duty to hire,; a security ~a[(i, and the. ~~.cilri~y 

meas~ :that w~re h:l1p.tgID.~nte.Q: by 1)&,1 Ept¢tptis-~ W~te .t~Oh.abJe, 

IT IS··ORDBRED that &e"refidanCs motion for. summaryJudgment is: 'n~.ANTBD 



STATE OF SOUTH CAROLINA 
COUNTY OF YORK 

Ida Lord, 

Plaintiffs, 

v. 

D & J Enterprises, Inc. d/b/a 
Cash on the Spot. 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

IN THE COURT OF COMMON PLEAS 
SIXTEENTH JUDICIAL CIRCUIT 

Case No. 09-CP-46-2671 

-< 0 
on> 

ORDER :::0. <-;:::: .:-')_. 

g~O-
c. p 
Zi{'o-r 
-t :::: 
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n 2 

This matter concerns this Courts Order, issued October 26th
, 2011, granting' 

~ 
c:::> 

to-.,) 
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co 
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N 
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Summary Judgment for the Defendant. Plaintiff Ida Lord filed a Motion to Alter and 

Am~nd and for Reconsideration, but did not comply with Rule 59(g), SCRCP. The 

motion was heard before this COUlt on Wednesday, January 18,2011. Both parties were 

represented by counsel. 

As Plaintiff has failed to comply with Rule 59(g), her Motion is DENIED. 

IT IS SO ORDERED. 

York, South Carolina 

.. -,~ 
January~, 2011. 

@,hnC. Hayes:m 
Circuit Court Judge 
Sixteenth Judicial Circuit 
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IN THE STATE OF SOUTH CAROLINA 
In The Court of Appeals 

APPEAL FROM YORK COUNTY 
Court of Common Pleas 

John C. Hayes, III, Circuit Court Judge 

Appellate Case No. 2012-208267 

Ida Lord, . .. .. . ...... ....... .. . . . . .............................. . ... Appellant, 

v. 

D & J Enterprises, Inc. d/b/a Cash on the Spot.. ...................... Respondent. 

PROOF OF SERVICE 

I certify that I have served the Motion to Dismiss Appeal and Memorandum in 

Support of Motion to Dismiss Appeal on each attorney of record as follows: 

Robert J. Reeves, Esq. 
REEVES, AIKEN & HIGHTOWER, LLP 

1012 Market Street, Suite 205 
Fort Mill, SC 29708 

Arthur K. Aiken, Esq. 
REEVES, AIKEN & HIGHTOWER, LLP 

2231 Devine Street; Suite 201 
Columbia, SC 29205 

Rock Hill, South Carolina 

~~~=-_2--,-k __ , 2012. 
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Post Office Box 2981 
Rock Hill, SC 29732 

LELAND B. GREELEY, P.A. 
ATTORNEY 

128 EAST MAIN STREET, SUITE 102 
ROCK HILL, SOUTH CAROLINA 

June 26, 2012 

The Honorable Tonya Gee, Clerk of Court 
South Carolina Court of Appeals 
Post Office Box 11629 
Columbia, SC 29211 

(803)329-0088 
FPC(: (803)329-4310 

RE: Ida Lord v. D&J Enterprises, Inc., d/b/a Cash on the Spot 
CA No: 2012-208267 
Circuit Court Case No.: 2009-CP-46-2671 

Dear Ms. Gee: 

Enclosed please find for filing with the Court an original and six copies of 
Respondent's Motion to Dismiss Appeal and Memorandum in Support of Motion to 
Dismiss Appeal along with the required $25.00 filing fee. 

By copy of this letter, I am serving a copy of both on all attorneys of record in this 
matter. 

Please do not hesitate to contact me if you have any questions or concerns or 
require anything further. 

With kindest regards, I remain 

ladt 
Enclosures 

Very truly yours, 

&l~~ 
Andrea Thomas, Paralegal, for 
Leland B. Greeley, Attorney for Respondent 

cc: Robert J. Reeves, Esq. and Arthur K. Aiken, Esq., Attorneys for Appellant (w/encls.) 
D & J Enterprises, Inc. (w/encls.) 


