THE STATE OF SOUTH CAROLINA

In The Court of Appeals SEP 22 2014

) SC Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

3595

The Honorable R. Markley Dennis, Jr., Presiding Judge, Ninth Judicial Circuit °
Case No. 2012-CP-10-01844

Deutsche Bank National Trust Company, as Trustee of the IndyMac IMJA Mortgage
Trust 2007-A2, Mortgage Pass-Through Certificates, Series 2007-A2 Under the
Pooling and Servicing Agreement dated August 1, 2007,
Appellants,
V.

Thomas C. Stevenson, III and Irven M. Stevenson, National Bank of South Carolina
n/k/a Synovus Bank, South Carolina Department of Revenue, and OneWest Bank
FSB, including its division known as Indy Mac Mortgage Services,

Defendants,

Of which Thomas C. Stevenson, III and Irven M. Stevenson are the Respondents.
RESPONDENTS’ MOTION TO DISIMISS APPEAL

Respondents Thomas C. Stevenson, [II and Irven M. Stevenson (“the
Stevensons”), by and through their undersigned counsel, hereby mO\./e to dismiss the D :\«
above-captioned appeal for lack of appellate jurisdiction because the Order from \
which Appellants appeal is interlocutory and not immediately appealable. The Court
should grant the Stevensons’ Motion based on the following:

1. Appellants originally filed a non-jury mortgage foreclosure action

against The Stevensons in the Charleston County Court of Common Pleas on March



16, 2012. When the Stevensons Answered, Counterclaimed, Demanded a Jury Trial
and added Indy Mac Mortgage Services, a Division of One West Bank FSB, as a
Third Party Defendant, Indy Mac removed the case to federal court. District Judge C.
Weston Houck remanded the case to Common Pleas Court on January 30, 2013. (See
Exhibit A: Houck Order). After remand, Appellant moved to amend its foreclosure
Complaint, the Stevenson’s moved to amend their Answer, add additional
Counterclaims and add One West Bank FSB as an additional party Defendant. Both
Motions were granted by Order of the Circuit Court. (See Exhibit B: November 13,
2013 Order). Appellants subsequently filed an amended non-jury mortgage
foreclosure action against the Stevensons on November 21, 2013. (See Exhibit C:
Amended Summons and Complaint). The Stevensons answered and counterclaimed
for violation of the South Carolina Unfair Trade Practices Act, breach of duty of good
faith, negligence and conspiracy on December 6, 2013, demanded a jury trial on their
mandatory counterclaims and cross complained against One West Bank FSB. (See
Exhibit D: Answer to Amended Complaint Amended Counterclaims, Cross-Claims
and Demand for Jury Trial on Counterclaims).

2. On May 6, 2014, the Stevensons moved to transfer their counterclaims
to the jury roster. (See Exhibit E: Motion to Transfer).

3. By order entered August 14, 2014, the Circuit Court granted the
Stevensons” motion to transfer their legal counterclaims to the jury roster. (See
Exhibit F: August 14, 2014 Order). Appellants appeal this Order.

4. Because the Order affects no substantial rights of the Appellants, the

Order is interlocutory and not immediately appealable. “When a trial court's order



deprives a party of a mode of trial ‘o which it is entitled as a matter of right, such

order is immediately appealable.” Hagood v. Sommerville, 362 S.C. 191, 196, 607

S.E.2d 707, 709 (2005) (emphasis in original); see also Senter v. Piggly Wiggle

Carolina Co., 341 S.C. 74, 78, 533 S.E.2d 575, 577 (2000) (“The majority of cases
requiring immediate appeal involve review of denials of trial by jury and are based on
the public policy consideration of advancing the constitutional mandate to preserve
the right to trial by jury inviolate™).

5. While a party may have a right to a jury trial, a party does not have a
right to a non-jury trial.

0. The South Carolina Constitution provides “[tJhe right of trial by jury
shall be preserved inviolate.” S.C. Const. art. I, § 14. “The right to a trial by jury is
guaranteed in every case in which the right to a jury was secured at the time of the

adoption of the Constitution in 1868.” Mims Amusement Co. v. S.C. Law

Enforcement Div., 366 S.C. 141, 149, 621 S.E.2d 344, 348 (2005) (citation omitted).

7. Our courts have not held that that a right to a non-jury trial exists.
Further, our courts have not held that an order granting a motion to transfer
counterclaims to the jury roster affects any right to a non-jury trial and have not held
that an order granting a motion to transfer counterclaims to the jury roster is
immediately appealable. Rather, our courts have held that “[o]rders of the trial judge

denying a request for a jury trial involve the mode of trial, affect substantial rights

under section 14-3-330(2) . . . and are immediately appealable.” Bateman v. Rouse,

358 S.C. 667, 674, 596 S.E.2d 386, 389-90 (Ct. App. 2004) (emphasis added).

<
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8. Even when a party has failed to make a timely motion for a jury trial,
the Supreme Court has held such failure does not create a right to a non-jury trial that
renders a trial court’s ruling on such a motion immediately appealable. See Hannah

v. United Refrigeration Servs., Inc., 305 S.C. 394, 394, 409 S.E.2d 360, 361 (1991)

(“A party's failure to make a timely demand for a jury trial does not mean the
opposing party acquires a right to have, as a matter of law, a non-jury trial”).

9. Because the trial court’s Order granting the Stevensons’ motion to
transfer their counterclaims is interlocutory, this Court does not have jurisdiction over

this action. See Brown v. Greenwood School Dist. 50 Bd. of Trustees, 344 S.C. 522,

524-25, 544 S.E.2d 642, 643 (Ct. App. 2001) (dismissing an appeal because “[w]here
an order is interlocutory, and thus not appealable, the notice of intent to appeal does
not transfer jurisdiction to the [appellate] [c]ourt . . .”). Thus, the Stevensons’ Motion
should be granted and this appeal should be dismissed for lack of appellate

jurisdiction.

Respectfully submitted,

// fo

//,f wl,. “
4Rutledge Young, Jr. (SC Bar No. 5737)
Julie L. Moore (SC Bar No. 78677)
DUFFY &YOUNG, LLC

96 Broad Street

Charleston, SC 29401

(843) 720-2044 (phone)

(843) 720-2047 (fax)
jry@duftyandyoung.com
jmoore@duffyandyoung.com
Counsel for the Respondents

September 11 ,2014
Charleston, South Carolina
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

Deutsche Bank National Trust Company,

as Trustee of the IndyMac IMJA Mortgage

Trust 2007-A2, Mortgage Pass-Through

Certificates, Series 2007-A2 under the

Pooling and Servicing Agreement dated

August 1, 2007,

Civil Action No. 2:12-1854-CWH
Plaintiff,

)
)
)
)
)
)
)
)
)
v. )

)

Thomas C. Stevenson III, Irven M. )
Stevenson, National Bank of South Carolina )
n/k/a Synovus Bank and South Carolina )
Department of Revenue, )
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

Defendants.

Thomas C. Stevenson III and Irven M.
Stevenson,

Third-Party Plaintiffs,
V.

Indy Mac Mortgage Services, a Division
of OneWest Bank FSB',

Third-Party Defendant.

I. FACTS
On July 6, 2007, the defendants, Thomas C. Stevenson III and Irven M. Stevenson
(collectively, “the Stevensons™), gave a promissory note (“Note”) in thc amount of $975,000 to

IndyMac Bank FSB, the repayment of which was secured by a mortgage (“Mortgage”) on their

! OneWest Bank FSB claims that it is erroneously being sued in the name of its division, Indy Mac Mortgage
Services.
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real property located at 173 Tradd Street, Charleston County, South Carolina, which is their
primary residence (“the Property”). (Compl. 49 11-13.) The current owner of the Note and
Mortgage is the plaintiff, Deutsche Bank National Trust Company, as Trustee of the IndyMac
IMJA Mortgage Trust 2007-A2, Mortgage Pass-Through Certificates, Series 2007-A2 under the
Pooling and Servicing Agreement dated August 1, 2007 (“Deutsche Bank”). (Compl. § 17).
IndyMac Mortgage Services (“IndyMac”), a Division of OneWest Bank FSB? (“OneWest™),
services the Stevensons’ loan on behalf of Deutsche Bank.

The Stevensons defaulted on their loan by failing to make the payment due under the
Note for April 1, 2011 (Answer, Countercls. & Third-Party Compl. § 23). As alleged in the
complaint, there were several other liens against the Property, including liens of National Bank
of South Carolina (“NBSC”) and the South Carolina Department of Revenue.?

On June 15, 2011, as part of a written settlement agreement with NBSC, the Property was
listed for sale. Then, in February 2012, the Stevensons received their first and only offer from a
buyer to purchase the Property for $1,125,000. On or about February 23, 2012, a contract was
signed to purchase the home, provided all liens were satisfied. (ECF No. 9-2). Upon the signing
of the contract, negotiations took place with NBSC, the South Carolina Department of Revenue,
and the real estate agents. The negotiated proposal stated that the following would be paid out
upon the closing of the sale: (1) $57,500 to the South Carolina Department of Revenue for the
partial lien balance of $36,239.19; (2) $200,000 to NBSC for Full Release; (3) $750,000 to

IndyMac payment for the first mortgage lien; (4) $67,500 to Real Estate Commission; (5)

2 In July 2008, the federal government took over IndyMac in what was deemed at the time as being the second
largest bank failure in United States history. On July 11, 2008, the FDIC was appointed Conservator. On March 19,
2009, the FDIC sold IndyMac Bank to OneWest. (Mem. in Supp. of Mot. to Remand 4).

3 In April 2012, there were three lien holders on 173 Tradd Street: (1) IndyMac’s first mortgage lien in the amount
of $934,292 47 as of April 1, 2011, NBSC’s $250,000 lien as a result of an carlier settlement, and the South

Carolina Department of Revenue’s tax lien for $360,239.19.
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$37,331.24 for attorney’s fees to Duffy & Young; and (6) $211,233.12 for various other closing
costs. (Mem. in Supp. of Mot. to Remand 5). However, IndyMac did not reduce its lien to
$750,000, and the sale was terminated.

II. PROCEDURAL HISTORY

On March 16, 2012, Deutsche Bank filed this foreclosure action against the Stevensons in
the Court of Common Pleas for the Ninth Judicial Circuit. In response, on May 18, 2012, the
Stevensons filed a counterclaim against Deutsche Bank for violations of the South Carolina
Unfair Trade Practices Act, S.C. Code Ann. § 39-5-10 et seq. and filed a third-party complaint
against OneWest for violations of the South Carolina Unfair Trade Practices Act and for breach
of its duty of good faith and fair dealing in servicing the loan. On July 3, 2012, the third-party
defendant, OneWest, removed this action to federal court pursuaat to 28 U.S.C. §§ 1331,
1441(c), and 1446.

On January 16, 2013, this matter came before the Court for a hearing on the Stevensons’
motion to remand this case to the Court of Common Pleas for Charleston County, South Carolina
pursuant to 28 U.S.C. § 1447(c) (ECF No. 9). In addition to the motion to remand, the following
motions were pending at the time of the hearing: (1) Deutsche Bank’s motion to dismiss the
Stevensons’ counterclaim with prejudice on the grounds that the counterclaim fails to state a
valid claim for relief under the South Carolina Unfair Trade Practices Act (ECF No. 5); and (2)
OneWest’s motion to dismiss the third-party complaint with prejudice on the grounds that the
claims asserted against OneWest are not based on derivative liability, making it an improper
third-party claim (ECF No. 6). ITowever, according to this Court’s Order dated July 31, 2012,
the Court granted the Stevensons an additional fifteen days from the date of this Court’s ruling

on the motion to remand to respond to the other pending motions. (ECF No. 11). Despite the

Page 3 of 7



2:12-cv-01854-CWH  Date Filed 01/30/13 Entry Number 27  Page 4 of 7

July 31, 2012 Order, because the third-party defendant was the party that removed the case, this
Court must first analyze whether the third-party defendant is a proper party to this action in order
to determine if federal jurisdiction exists. The holding set forth on the record at the hearing is
memorialized in this Order.
III. MOTION TO DISMISS THE THIRD-PARTY COMPLAINT

A. Standard of Review

Federal Rule of Civil Procedure 14(a)(1) provides that “[a] defending party may, as third-
party plaintiff, serve a summons and complaint on a nonparty who is or may be liable to it for all
or part of the claim against it.” Fed. R. Civ. P. 14(a)(1). “However, [a] third-party defendant's
liability under Rule 14 must be secondary or derivative to the defendant’s liability to the
plaintiff.” Mitsubishi Motors Credit of Am., Inc. v. Suzuki Outlet of Myrtle Beach, SC, LLC,
No. 4:08-cv-3393-TLW-TER, 2010 WL 680339, at *3 (D.S.C. Feb. 23, 2010) (quoting Deutsche

Bank Nat’l Trust Co. v. Tyner, 233 F.R.D. 460 (D.S.C. 2006) & citing Scott v. PPG Indus. Inc,

1990 WL 200655, at *3 (4th Cir. Dec. 13, 1990) (internal quotation marks omitted)). As Judge
Dufty explained:

The third-party statute does not contemplate an institution of a new
cause of action against a third-party defendant in which the third-
party defendant is liable to the defendant on a cause of action
independent of the original cause of action; rather, the statute
intends that the third-party defendant be liable to the defendant for
such damages for which the defendant may be liable to the
plaintiff.

Laughlin v. Dell Fin. Servs., L.P., 465 F. Supp. 2d 563, 566 (D.S.C. 2006).

* South Carolina Rule of Civil Procedure 14(a) uses almost identical language to this federal rule as to when a
defendant may bring in a third party. The South Carolina rule specifically states: “At any time after commencement
of the action a defending party, as a third-party plaintiff, may cause a summons and complaint to be served upon a
person not a party to the action who is or may be liable to him for all or part of the plaintiff's claim against him.”
S.C.R.Civ.P. 14.
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A third-party claim exists only where a “third party plaintiff says, in effect, ‘[i]f 1 am
liable to plaintiff, then my liability is only technical or secondary or partial, and the third party
defendant is derivatively liable and must reimburse me for all or part . . . of anything I must pay

plaintiff.”” Mitsubishi Motors Credit, 2010 WL 680339, at *3 (internal quotation marks and

citation omitted). In other words, “[t]he crucial characteristic of a Rule 14 claim is that
defendant is attempting to transfer to the third-party defendant the liability asserted against

defendant by the original plaintiff.” 6 Wright, Miller, & Kane, Federal Practice and Procedure §

1446 (2010). “Thus, [d]erivative liability is central to the operation of Rule 14, and the rule
cannot be used as a device to bring into a controversy matters which merely happen to have

some relationship to the original action.” Mitsubishi Motors Credit, 2010 WL 680339, at *3

(internal quotation marks and citation omitted).

There are two elements this Court should consider when determining whether a third-
party claim is permissible: (1) “the non-party [OneWest] must be potentially liable to the third-
party plaintiff [the Stevensons]”; and (2) “the non-party’s [OneWest’s] liability must relate to the
plaintif’s [sic] [Deutsche Bank’s] claim against the defendant/third-party plaintiff [the
Stevensons] such that the third-party defendant’s [OneWest’s] liability arises only if the
defendant/third-party plaintiff [the Stevensons] is first held liable to plaintiff [Deutsche Bank]”.

Tetra Tech EC/Tesoro Joint Venture v. Sam Temples Masonry, Inc., No. 3:10-cv-1597-CMC,

2011 WL 1048964, at *3 (D.S.C. Mar. 21, 2011) (emphasis omitted).
B. Discussion

In their third-party complaint against OncWest, the Stevensons bring two causes of
action—(1) violation of the South Carolina Unfair Trade Practices Act (Answer, Countercls. &

Third-Party Compl. §9 53-62); and (2) breach of duty of good faith (Answer, Countercls. &
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Third-Party Compl. § 63-66). The Stevensons claim that “[pJursuant to HUD regulations and
FHA guidance, mortgage lenders and their servicers are required to engage in loss-mitigation
efforts to avoid the foreclosure of single family residential mortgages{,]” and that because
“OneWest . . . failed and refused to engage in meaningful loss-mitigation efforts with {the
Stevensons], . . . {the Stevensons] were not able to refinance [or modify] their loan . . . .”
(Answer, Countercls. & Third-Party Compl. 49 57-58). In turn, the Stevensons claim that they
“were sued in a foreclosure action while they were making good faith attempts to mitigate”
losses by selling the Property. (Answer, Countercls. & Third-Party Compl. § 58). In addition,
the Stevensons claim that OneWest breached its duty of good faith and fair dealing “by failing to
enter into good faith loan mitigation negotiations with [them] . . ., resulting in damage . . . that
include(s] loss of the contract to sell their home and being subjected to foreclosure and
deficiency judgments by other lien holders . . . .” (Answer, Countercls. & Third-Party Compl. §
66).

OneWest argues that the Stevensons’ third-party complaint does not satisfy the second
element stated above—the non-party’s liability must relate to the plaintiff’s claim against the
defendant/third-party plaintiff such that the third party defendant’s liability arises only if the
defendant/third-party plaintiff is first held liable to the plaintiff. (OneWest’s Mot. to Dismiss
Third-Party Compl. 5). OneWest argues that “[t]he outcome of Deutsche Bank’s foreclosure
claim would not impact the liability of OneWest.” (Id.). The Stevensons admit they defaulted
under the Note and Mortgage, but at no place in the pleading do they claim that OneWest is
derivatively liable for their own default. (Id.). OneWest contends that “the Stevensons assert
independent claims against OneWest for violation of [the South Carolina Unfair Trade Practices

Act] and breach of duty of good faith and fair dealing relating to alleged post-default conduct of
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OneWest.” (OneWest’s Mot. to Dismiss Third-Party Compl. 5) (emphasis added). Therefore,
the Stevensons’ two causes of action brought in their third-party complaint against OneWest are
not derivative type claims.

The Court finds that the Stevensons have not alleged a valid third-party complaint. The
third-party complaint seeks no indemnification, and there is no relationship to the plaintiff’s
claim against the third-party plaintiff. The Stevensons asserted independent claims against the
third-party defendant OneWest. These third-party claims are separate causes of action entirely.
Therefore, the Stevensons’ claims cannot be asserted against OneWest pursuant to Federal Rule
of Civil Procedure 14.

IV. CONCLUSION

Because Federal Rule of Civil Procedure 14 does not permit the Stevensons® third-party
complaint, the motion to dismiss the third-party complaint (ECF No. 6) is granted, and the case
is remanded to the Court of Common Pleas for Charleston County, South Carolina.” Due to this

Court’s lack of jurisdiction, this Order does not dispose of all other pending motions.

0

C. WESTON HOUCK
UNITED STATES DISTRICT JUDGE

AND IT IS SO ORDERED.

January 2013

Charleston, South Carolina

3 In light of the ruling above, the Court will not address the law that a third-party defendant cannot remove a civil
action. See Brashear v. Baligian, No. 9:03-1796-23, 2003 WL 22717748, at *2 (D.S.C. Oct. 28, 2003) (stating
removal by a third party is not proper). See also Lawyers Title Ins. Corp. v. Pioneer Nat'i Title Ins. Corp., 600 F.
Supp. 402, 404-05 (D.S.C. 1984) (holding “[t]he court is of the opinion that removal is improper [even when the
third-party claims are separate and independent from the main suit) under § 1441(c) when the only removable claim
is asserted by cross-claimants”).
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Deutsche Bank National Trust Company, as
Trustee of the IndyMac IMJA Mortgage Trust
2007-A2, Mortgage Pass-Through Certificates,
Series 2007-A2 under the Pooling and Servicing
Agrecment dated August 1, 2007,

~ Plaintiff,
Vs,

Thomas C. Stevenson, 111, Irven M. Stevenson,
National Bank of South Carolina nka Synovus
Bank and South Carolina Department of
Revenue,

Defendants.,

(014773-00976 JJH)

IN THE COURT OF COMMON PLEAS
OF THE NINTH JUDICIAL CIRCUIT

DOCKET NO.: 2012-CP-10-1844
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This matter came before me at a hearing on November 5, 2013, at 10:30 a.m. on the

following motions:

¢ Defendants Thomas C. Stevenson, IIl and Irven M. Stevenson’s Motion to Amend

Answer, Add Additional Counterclqims, and Add OneWest Bank FSB as an Adcjitional )

Party Dcfendant;

¢ Plaintiff’s Motion to Amend Complaint; and

o Plaintiff’s Motion for Continuance.

After hearing arguments of counsel and reviewing the Motions and Responses filed, the

Court rules as follows:

Plaintiff’s Motion for Continuance is denied for lack of good and sufficient cause shown.




Defendants Thomas C. Stevenson, III and Irven M. Stevenson’s Motion to Amend
Answer, Add Additional Counterclaims, and Add OneWest Bank FSB as an Additional Party

Defendant is granted over Plaintiff’s vigorous objection.
Plaintiff's Motion to Amend Complaint is granted by consent of the Defendant.

Plaintiff shall have seven (7) days from its receipt of notice of entry of }lhis Order to file
and serve its amended complaint. Defendants Thomas C. Stevenson, Il and Irven M. Stevenson
shall have fifteen (15) days their receipt of the amended complaint to file and serve their
amended answer, counierclaim and crossclaim. Plaintiff and cross-claim defendant One West
Bank, FSB shall have thirty (30) days from their receipt of the amended answer, counterclaim
and crossclaim to file and serve their respective responsive pleadings.

IT IS SO ORDERED.,

/

November I3 , 2013
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Deutsche Bank National Trust Company, as
Trustee of the IndyMac IMJA Mortgage Trust
2007-A2, Mortgage Pass-Through Certificates,
Series 2007-A2 under the Pooling and Servicing
Agreement dated August 1, 2007,

Plaintiff,
Vs.

Thomas C. Stevenson, I11, Irven M. Stevenson,
National Bank of South Carolina nka Synovus
Bank and South Carolina Department of
Revenue ,

Defendants,

(014773 - 00976 JIH)

IN THE COURT OF COMMON PLEAS
OF THE NINTH JUDICIAL CIRCUIT

DOCKET NO.: 2012-CP-10-1844

AMENDED SUMMONS AND NOTICE
(NON-JURY)
FORECLOSURE OF REAL ESTATE
MORTGAGE
Deficiency Judgment Demanded

TO THE DEFENDANT(S) ABOVE NAMED:

YOU ARE HEREBY SUMMONED and required to appear and defend by answering the

Amended Complaint in this action and to serve a copy of your Answer on counsel at their

offices, 220 Executive Center Drive (29210), Post Office Box 100200, Columbia, South Carolina

29202, within thirty (30) days after the service hereof, exclusive of the day of such service,

except that the United States of America, if named, shall have sixty (60) days to answer after the

service hereof, exclusive of the day of such service; and if you fail to do so, judgment by default

will be rendered against you for the relief demanded in the Complaint.

YOU WILL ALSO TAKE NOTICE that Plaintiff will move for an order of reference or

that the Court may issue a general order of reference of this action to a master in equity/special

referee, pursuant to Rule 53, of the South Carolina Rules of Civil Procedure.



TO MINOR(S) OVER FOURTEEN YEARS OF AGE, AND/OR TO MINOR(S)
UNDER FOURTEEN YEARS OF AGE AND THE PERSON WITH WHOM THE MINOR(S)
RESIDES, AND/OR TO PERSONS UNDER SOME LEGAL DISABILITY:

YOU ARE FURTHER SUMMONED AND NOTIFIED to apply for the appointment of a
guardian ad litem within thirty (30) days after the service of this Amended Summons and Notice
upon you. If you fail to do so, application for such appointment will be made by Deutsche Bank
National Trust Company, as Trustee of the IndyMac IMJA Mortgage Trust 2007-A2, Mortgage
Pass-Through Certificates, Series 2007-A2 under the Pooling and Servicing Agreement dated

August 1, 2007,

Jobh . Hearh (SC Bar # 6635)
JGERS TOWNSEND & THOMAS, PC
220 Executive Center Drive (29210)
Post Office Box 100200
Columbia, South Carolina 29202-3200
(803)771-7900
john.hearn@rtt-law.com
ATTORNEYS FOR THE PLAINTIFF

Rogers Townsend & Thomas, PC and its staff are debt collectors.

November ’7 , 2013



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
OF THE NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON
DOCKET NO.: 2012-CP-10-1844
Deutsche Bank National Trust Company, as
Trustee of the IndyMac IMJA Mortgage Trust
2007-A2, Mortgage Pass-Through Certificates,
Series 2007-A2 under the Pooling and Servicing
Agreement dated August 1, 2007,

Plaintiff, AMENDED COMPLAINT

vs. (NON-JURY)
FORECLOSURE OF REAL ESTATE

Thomas C. Stevenson, I1I, Irven M. Stevenson, MORTGAGE
National Bank of South Carolina nka Synovus Deficiency Judgment Demanded
Bank and South Carolina Department of
Revenue |

Defendants,

(014773 - 00976 JJH)
The Plaintiff above named, complaining of the Defendant(s) herein, alleges:

1. The Plaintiff is a corporation or other legal entity organized and existing under the

laws of one of the states of the United States and claims an interest in the real estate which is

described hereafter.
2. Upon information and belief, no Defendant is serving, or has served, in the

military service of the United States of America as contemplated under the Service Members’
Civil Relief Act.

3. Plaintiff is the holder of the Note referenced in this action and is the real party in
interest as defined by Rule 17(a) of the South Carolina Rules of Civil Procedure.

FOR A FIRST CAUSE OF ACTION

(REFORMATION OF DEED)
4. Paragraphs 1-3 are incorporated herein by reference.
3. Upon information and belief, due to inadvertence and/or scrivener’s error, the

legal description attached to the Deed recorded on April 29, 2003, in Book G-446 at Page 660

incorrectly refers to the second plat reference as “attached to Deed at Book P-145 Page 79.”



However, the correct reference should be Book P-145 at Page 479. A copy of the Deed in
question is attached as “Exhibit A” and is incorporated by reference.

6. The Plaintiff is informed and believes that it is entitled to a reformation of the
above referenced Deed to correct the legal description to reflect the correct plat as attached to

Deed at Book P-145 at Page 479 to conform with the intention of the parties and the public

records,
FOR A SECOND CAUSE OF ACTION
(REFORMATION OF DEED)
7. Paragraphs 1-6 are incorporated herein by reference.
8. Upon information and belief, due to inadvertence and/or scrivener’s error, the

legal description attached to the Deed recorded April 16, 2007, in Book F-622 at Page 242
incorrectly refers to the second plat reference as “attached to Deed at Book P-145 Page 79.”
However, the correct reference should be attached to Deed at Book P-145 at Page 479. A copy of
the Deed in question is attached as “Exhibit B” and is incorporated by reference.

9. The Plaintiff is informed and believes that it is entitled to a reformation of the
above referenced Deed to correct the legal description to reflect the correct plat as attached to
Deced at Book P-145 Page 479 to conform with the intention of the parties and the public records.

FOR A THIRD CAUSE OF ACTION
(FORECLOSURE OF MORTGAGE)

10.  Paragraphs 1-9 are incorporated herein by reference.

11. On or around July 6, 2007, for value received Thomas C. Stevenson III and Irven
M. Stevenson (“Mortgagor(s)”) made, executed and delivered unto IndyMac Bank, F.S.B. a
certain Note (“Note”) in the principal sum of $975,000.00 together with an interest rate of
6.750%. A copy of the note is attached as “Exhibit C” and is incorporated by reference.

12, To secure payment of the Note according to the terms and conditions thereof, the
Mortgagor(s) made, executed and delivered unto Mortgage Electronic Registration Systems, Inc.
as nominee for IndyMac Bank, F.S.B. a certain real estate Mortgage (“Mortgage™) covering the
following described real property (the “property”):

All that parcel of land in Charleston County, State of South Carolina, as more
fully described in Deed Book F622, Page 242, ID # 4571101063, being known
and designated as Lot 90, Tradd Street, filed in Plat Book C, Page 094, Charleston
County Registry.



Irven M. Stevenson as to one half interest by Fee Simple Deed from Thomas C.
Stevenson III as set forth in Book F622 at Page 242 dated 04/13/2007 and
recorded 04/16/2007, Charleston County Records, State of South Carolina.

TMS No.: 4571101063

Property Address: 173 Tradd Street, Charleston, SC 29401

13. The property secured by the Mortgage is residential property.

14. The Plaintiff’s servicing agent for the mortgage loan described in this foreclosure
action is participating in the Home Affordable Modification Program ("HMP"), but the subject
loan is not eligible for a modification as the loan amount exceeds the HMP program limit of
$729,750.

15. The Mortgage was signed, witnessed, probated and thereafter recorded in the
office of the Register of Deeds/Clerk of Court for Charleston County on July 20, 2007, in
Mortgage Book A633 at Page 892. A copy of the mortgage is attached as “Exhibit D” and is
incorporated by reference.

16.  The Mortgage was subsequently assigned to the Plaintiff herein by an Assignment
of Mortgage dated February 15, 2012, and recorded on February 22, 2012, in Book 0234 at page
773 in the Office of the RMC for Charleston County, South Carolina.

17. Plaintiff is informed and believes that the title holder of record of the subject
property as of the filing of the Lis Pendens in this action was Irven M. Stevenson.

18.  The Mortgage evidences and secures the repayment of money advanced by the
Plaintiff to, or on behalf of, the Mortgagor(s) and constitutes a purchase money mortgage or first
mortgage lien on the mortgaged premises.

19. The hereinafter named Defendant(s) may have some interest in or lien upon the
premises covered by the Mortgage set herein, or some part thereof, but Plaintiff alleges that such
interest or liens are junior or subordinate to the lien of the Plaintiff’s Mortgage, or do not attach
to the property which is the subject of this action, or have been paid in full and not satisfied of
record. The liens or interests are of record in the Register of Deeds or Clerk of Court and are
described as follows:

a. The Defendant, South Carolina Department of Revenue, is made a party
hereto because the Plaintiff is informed and believes that said Defendant may claim a tax lien

against the subject real estate by virtue of a tax lien in the sum of $217,383.43. This tax lien was
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filed in the Office of the Register of Deeds/Clerk of Court for Charleston County on July 7, 2009
as File Number 13271,

b. The Defendant, National Bank of South Carolina nka Synovus Bank, is
made a party hereto because the Plaintiff is informed and believes that said Defendant holds
mortgage liens against the subject real estate:

1. Mortgage not to exceed the amount of $1,015,000.00 and recorded
September 18, 2009 in Book 81 at Page 881 in the Office of the Register of Deeds/Clerk of
Court for Charleston County.

2. Mortgage not to exceed the amount of $335,000.00 and recorded
June 30, 2009, in Book 64 at Page 828 in the Office of the Register of Deeds/Clerk of Court for
Charleston County.

20.  The National Bank of South Carolina nka as Synovus Bank may be the holder of
a prior mortgage recorded October 13, 2000, in Book S-356 at Page 176. The Plaintiff is
informed and believes the prior mortgage has been paid of record. A copy of the Partial Release
is attached as “Exhibit E” and is incorporated by reference.

21.  Pursuant to the terms of the Mortgage, any sums paid by the Plaintiff for
inspecting and securing the subject property, for fire and other hazard insurance, taxes and
assessments for the mortgaged premises, and any costs of collection, including reasonable
attorney’s fees, are secured by the Mortgage.

22. The monthly payments on the Note and Mortgage are in default since April 1,
2011, although demand for payment thereof has been made and the Plaintiff, as the holder of the
Note and Mortgage, afier providing all required notices, elects to, and does declare the balance of
the indebtness due and payable, and that there is due on the Note and Mortgage as of April 1,
2011, the sum of $934,292.47, plus interest at 6.750% pursuant to the terms of the Note, together
with the costs and disbursements of this action, including attorney fees.

23.  Pursuant to Section 37-3-103, South Carolina Code of Laws (1976 as amended),
the mortgage lien, which is the subject of this action, is a first lien on real estate and is not a
‘consumer loan’ for the purposes of the South Carolina Consumer Protection Code. Copies of
the demand letters generated for this loan are attached as “Exhibit F” and are incorporated by

reference.



24. The Plaintiff demands a deficiency judgment against Thomas C. Stevenson III
and Irven M. Stevenson in the event any sale of the real estate herein does not yield a sum
- sufficient to satisfy all indebtedness due unto the Plaintiff, including costs and attorney’s fees.

WHEREFORE, having fully set forth its Amended Complaint, the Plaintiff prays that
this Honorable Court inquire into the matters set forth herein and that:

1. The amount due upon the Note and Mortgage held by Plaintiff be ascertained and
determined under the direction of this Court, together with attorney’s fees and the costs of this
action,

2. The Plaintiff’s Mortgage be declared a first mortgage lien and that the Plaintiff
have judgment of foreclosure for the amount so found to be due and owing thereon, together
with any taxes or insurance premiums which may be due, with a reasonable sum as attorney’s
fees and for costs of this action.

3. The mortgaged premises be sold under the direction of this Court, the equity of
- redemption be barred, and that the proceeds of sale be applied as follows:

First, to the costs and expenses of this action and sale.

Second, to the payment and discharge of the amount due on PlaintifCs Note and
Mortgage, together with the attorney’s fees aforesaid, and

Third, the surplus if any be distributed according to law.

4. An Order be entered directing and empowering the Sheriff of Charleston County,
South Carolina, to place the successor purchaser at the foreclosure sale in possession of the
property hereinabove described should the same become necessary.

5. An Order be entered for the ejectment of the Defendants in possession herein and
all persons claiming there under and the remove there from all furnishings, fixtures and items not
subject to the lien of the Plaintiff’s Mortgage, which personal property if not removed shall be
deemed abandoned and shall be removed by the Plaintiff or its agents from the subject property

by placing the property on the public street or highway or by any other means.

6. An Order be entered for reimbursements of all costs for inspecting and securing
the property incurred by the Plaintiff as a result of the delinquency.

7. An Order be entered to reform the Deed recorded on April 29, 2003, in Book G-
446 at Page 660 to correct the legal description to reference the plat is attached to Deed at Book

P-145 Page 479 to conform with the intention of the parties and the public records.



8. An Order be entered to reform the Deed recorded April 16, 2007 in Book F-622 at
Page 242 to correct the legal description to reference the plat as attached to Deed at Book P-145
Page 479 to conform with the intention of the parties and the public records.

9. An Order be entered awarded Plaintiff a personal judgment against the Thomas C.
Stevenson III and Irven M. Stevenson for any deficiency which remains owing to the Plaintiff
after applying the proceeds from the sale of the Mortgage premises.

10. An Order be entered for such other and ﬁmher7117as may be just and proper.

Wk

J Ha’am/ (Sd/Bar # 6635)

ERS TOWNSEND & THOMAS, PC
220 Executive Center Drive (29210)
Post Office Box 100200
Columbia, South Carolina 29202-3200
(803)771-7900
john hearn@rtt-law.com
ATTORNEYS FOR PLAINTIFF

Rogers Townsend & Thomas, PC and its staff are debt collectors.

November 2__{_ , 2013
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CIVIL ACTION NO. 2012-CP-10-1844
Deutsche Bank National Trust Company, as . 2
Trustee of the IndyMac IMJA Mortgage e < <
Trust 2007-A2, Mortgage Pass-Through A\,
Certificates, Series 2007-A2 under the S
. Pooling and Servicing Agreement dated \
August 1, 2007, -
Plaintift, WRIT OF SUMMONS
Vs,
DEFENDANTS DEMAND A
Thomas C. Stevenson III, Irven M. TRIAL BY JURY

Stevenson, National Bank of South Carolina
nka Synovus Bank and South Carolina
Department of Revenue, and OneWest Bank
FSB, including its division known as Indy
Mac Mortgage Services,

Defendants.

TO ONEWEST BANK FSB, including its division known as INDY MAC

MORTGAGE SERVICES: (D 'K{

YOU ARE HEREBY SUMMONED and required to answer the Cross-claims in this

~\

action, a copy of which is served upon you herewith, and to serve a copy of your answer to said
Cross-claims on the subscribers at their offices, DUfFY & Young, LLC, 96 Broad Street,
Charleston, South Carolina 29401, within thirty (30) days after the service hereof, exclusive of
the day of such ;ervice. If you fail to answer the Cross-claims within the time aforesaid, Thomas
C. Stevenson III and Irven M. Stevenson will apply to the Court for judgment By default to be

rendered against you for the relief demanded in the Cross-claims.

[signature on following page]




44
This é day of December, 2013 at Charleston, South Carolina.

el Moy, ).

J./Rutledge Yougg, erd Bar No. 573
jry@duffyandyoung.com

Julie L. Moore, SC Bar No. 78677
jmoore@duffyandyoung.com

DUFFY & YOUNG, LLC

96 Broad Street

Charleston, South Carolina 29401

(843) 720-2044 (phone)

(843) 720-2047 (fax)

Attorneys for the Stevenson Defendants




STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Deutsche Bank National Trust Company, as
Trustec of the IndyMac IMJA Mortgage
Trust 2007-A2, Mortgage Pass-Through
Certificates, Series 2007-A2 wunder the
Pooling and Servicing Agreement dated
August 1, 2007,

Plaintiff,
V8.

Thomas C. Stevenson III, Irven M.
Stevenson, National Bank of South Carolina
nka Synovus Bank and South Caroelina
Department of Revenue, and OneWest Bank
FSB, including its division known as Indy
Mac Mortgage Services,

- Defendants.

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2012-CP-10-1844

DEFENDANTS THOMAS C. STEVENSON,
III AND IRVEN M. STEVENSON’S
ANSWER TO AMENDED COMPLAINT
AND AMENDED COUNTERCLAIMS AND
CROSS-CLAIMS

DEFENDANTS DEMAND'A 2,
TRIAL BY JURY ‘7 '

COME NOW Defendants, Thomas C. Stevenson, III and Irven M. Stevenson (the

“Stevensons™), by and through counsel, and in answer to Plaintiff’'s Amended Complaint and as a

Counterclaim against the Plaintiff and a Cross Complaint against OneWest Bank FSB, including

its division known as Indy Mac Mortgage Services state the following Answer and Amended

Counterclaims and Cross-claims.

GENERAL DENIAL

The Stevensons deny all allegations of Plaintiff’s Amended Complaint not specifically

admitted herein.

| Deutsche Bank, as the alleged owner of the Stevensons’ loan at the time this

action was commenced, is the alter ego or agent of OneWest Bank, successor to Indy Mac Bank.




2. Indy Mac Bank, the original residential lender to the Stevensons, failed in July
2008. Thereafter, the Federal government took it over in what was deemed at the time as being
the second largest bank failure in US Banking History.

3. On July 11, 2008, the FDIC took over as Conservator of Indy Mac Bank.

4, On March 19, 2009, the FDIC sold Indy Mac Bank to OneWest Bank, FSB
which had acted as a servicer for many of Indy Mac’s loans.

5. This court has personal jurisdiction over all the parties and over the subject matter
of this action.

FIRST DEFENSE AND ANSWER TO THE PLAINTIFF’S COMPLAINT

1. The Stevensons admit so much of the allcgation of Paragraph 1, upon information
and belief as alleged that Plaintiff is a foreign corporation but denies that the Plaintiff, at the time
of the commencement of this action, had an interest in the real estate which is the subject matter
of this complaint and demands strict proof thereof.

2. The Stevensons lack knowiedge and information sufficient to form a belief as to
the truth of the allegations in Paragraph 2, and therefore deny the same.

3. The Stevensons admit the allegations of Paragraph 3 upon information and belief
as to the Note, but demand strict proof as to whether the Plaintiff owned the Mortgagee which it
seeks to foreclose upon at the time of the commencement of this action.

4, Responding to Paragraph 4 of the Plaintiff’s First Cause of Action, the Stevensons
restate their responses to the allegations of Paragraphs 1 through 3 as if fully set forth herein.

5. The Stevensons lack knowledge and information sufficient to form a belief as to
the truth of the allegations in Paragraph 5 of the Plaintiff’s First Causc of Action, and therefore

deny the same and demand strict proof thereof.

3=




6. The Stevensons lack knowledge and information sufficient to form a belief as to
the truth of the allegations in Paragraph 6 of the Plaintiff’s First Cause of Action, and therefore
deny the same and demand strict >proof thereof.

7. Responding to Paragraph 7 of the Plaintiff’s Second Cause of Action, the
Stevensons restate their responses to the allegations of Paragraphs 1 through 6 as if fully set forth
herein.

8. The Stevensons lack knowledge and information sufficient to form a belief as to
the truth of the allegations in Paragraph 8 of the Plaintiff’s Second Cause of Action and therefore
deny the same.

9. The Stevensons lack knowledge and information sufficient to form a belief as to
the truth of the allegations in Paragraph 9 of the Plaintiff’s Second Cause of Action and therefore
deny the same.

10.  Responding to Paragraph 10 of the Plaintiff’s Third Cause of Action, the
Stevensons restate their responses to the allegations of Paragraphs 1 through 9 as if fully set forth
herein.

11.  Responding to Paragraph 11 of the Plaintiff’s Third Cause of Action, the
Stevensons admit that they executed a promissory note and state that the note is a document that -
speaks for itself. The Stevensons deny all inconsistent allegations.

12.  Responding to Paragraph 12 of the Plaintiff’s Third Cause of Action, the
Stevensons admit that they executed a mortgage in favor of MERS as nominee for Indy Mac
Bank and state that the mortgage is a document that speaks for itself. The mortgagé defines
Mortgage Electronic Registration Systems, Inc. as the mortgagee and IndyMac Bank, F.S.B. as

the lender. The Stevensons deny all inconsistent allegations.




13.  The Stevensons admit the allegations of Paragraph 13 of the Plaintiff’s Third
Cause of Action.

14.  The Stevensons deny the allegations of Paragraph 14 of the Plaintiff’s Third
Cause of Action.

15.  The Stevensons admit the allegations of Paragraph 15 of the Plaintiff’s Third
Cause of Action and crave reference to the mortgage, which speaks for itself.

16.  The Stevensons deny the allegations of Paragraph 16 of the Plaintiff’s Third
Cause of Action.

17. The Stevensons admit the allegations of Paragraph 17 of the Plaintiff’s Third
Cause of Action.

18.  The Stevensons admit the allegations of Paragraph 18 of Plaintiff’s Third Cause
of Action and state that the mortgage is a document that speaks for itself.

19.  The Stevensons admit the allegations of all subparagraphs of Paragraph 19 of
Plaintiff’s Third Cause of Action.

20.  The Stevensons admit the allegations of Paragraph 20 of Plaintiff’s Third Cause
of Action.

91.  The Stevensons admit the allegations of Paragraph 21 of Plaintiff’s Third Cause
of Action and crave reference to the mortgage, which speaks for itsélf. The Stevensons deny any
inconsistent allegations of Paragraph 21.

22, The Stevensons admit the allegations of Paragraph 22 of Plaintiff’s Third Cause

of Action and further admit monthly payments have not been paid since April 1, 2011.
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FURTHER ANSWERING THE COMPLAINT AND BY WAY OF COUNTERCLAIM
AGAINST THE PLAINTIFF AND A CROSS-CLAIM AGAINST DEFENDANT
ONEWEST BANK, THE STEVENSONS ALLEGE AS FOLLOWS:

30.  The Stevensons incorporate by reference all the above paragraphs as though fully
set forth herein to the extent consistent with this counterclaim.

31.  Plaintiff allegedly owns the Stevensons’ Note and mortgage (which ownership the
Stevensons deny and demand strict proof thereof) and OneWest Bank FSB services the
Stevensons’ loan. OﬁeWest Bank, which is doing business in South Carolina, is a federally
chartered insured savings bank owned by OneWest Bank Group, LLC.

32.  Plaintiff in this action, Deutsche Bank National Trust Company, as Trustee of the
Indy Mac IMJA Mortgage Trust 2007-A2, Mortgage Pass-Through Certificates, Series 2007-A2
under the Pooling and Servicing Agreement dated August 1, 2007 (“Indy Mac Mortgage Trust”)
has alleged that it was assigned the note and mortgage at issue in this case “by assignment to be
recorded,” and subsequently filed this foreclosure suit. Plaintiff denies that the assignment was
properly completed before this action was commenced.

33. The Stevensons are informed and believe that Plaintiff and OneWest Bank are,
and at all material times have becn, partners, counterparts, alfer egos, co-conspirators and the
agents, servants or employees with and of each other, purporting and conspiring to act in concert
within the scope of these relationships in performing the acts and omitting to act as averred
herein.

34.  On or about July 6, 2007, the Stevensons signed a note secured by a mortgage on

173 Tradd Street. The lender was Indy Mac Bank, F.S.B. (“Indy Mac Bank”).




35.  The closing of the loan that is the subject of the Complaint in this action was
closed on July 6, 2007, and on information and belief the Stcvensons’ signatures were not
properly notarized.

36.  Sometime thereafter, the Stevensons’ Note and mortgage was allegedly assigned
to the Plaintiff.

37.  As a federally insured loan, thc Stevensons’ loan is subject to various Federal
Laws, Regulations and Policies.

38.  The federal government took control of IndyMac Bank in July 2008. On July 11,
2008, IndyMac Bank was closed by the Office of Thrift Supetvision and ;the FDIC was named
Conservator.

39. On March 19, 2009, the FDIC sold IndyMac Bank to OneWest.

40.  On information and belief, OneWest Bank became the loan servicer of the
Stevensons’ Indy Mac loan after March 19, 2009, when the FDIC as conservator sold Indy Mac
Bank to OneWest Bank.

41.  In calendar year 2010, the Stevensons suffered severe financial reversals and
difficulty and were unable to pay any of their monthly mortgage payments on their primary
residence at 173 Tradd Street (the “Property”).

42.  According to the Complaint in this action, the Note and mortgage on 173 Tradd
Street were assigned to the Plaintiff “by assignment to be recorded.”

43,  The Stevenson’s deny that Plaintiff was properly assigned the note and mortgage,
but if that did occur, Deutsche Bank National Trust Company and Indy Mac IMJA Mortgage
Trust 207-A2 are, and have at all material times been, the agent of OneWest Bank, which is the

successor by purchase of Indy Mac Bank, and Plaintiff and One West Bank have been assigned




in purchasing the Stevensons’ loan under the PSA dated August 1, 2007, all of the liabilities of
Indy Mac and OneWest associated with the Stevenson Note and mortgage handling and
servicing.

| 44.  As alleged in the Plaintiffs Complaint, there are several other liens against the
Property including liens of National Bank of South Carolina (“NBSC”) and the South Carolina
Department of Revenue (“SCDOR?”).

45.  The Property was listed for sale on June 15, 2011, as part of a written Seitlement
Agreement with NBSC, which had a second lien and third lien on the property, in related
litigation.

46.  For six months, no offers were made on the property and the listing price was
subsequently reduced to $1,295,000 in January of 2012,

47.  In February 2012, the Stevensons received the first and only offer to purchase the
Property for $1,125,000 from Rebekah Unger, a pre-qualified and willing buyer.

48.  The Stevensons entered into a written Agreement to Buy and Sell Residential
Real Estate with the buyer on February 29, 2012, which Agreement was contingent on approval
of the sale by the holder of all of the liens on the property.

49.  Indy Mac Mortgage Trust subsequently filed this foreclosure action 16 days later,
on March 16, 2012.

50. The Stevensons negotiated with the other lien holders NBSC and the SCDIOR and
thé real estate agents and were able to work out a way to have all other liens released and pay out
reduced real estate commissions for the total sum of $375,000, leaving a total of $750,000
available to be paid to the Plaintiff to whom the Indy Mac loan had allegedly been assigned. The

servicer of the Stevenson loan, IndyMac Mortgage Services, a division of One West Bank, FSB,




was the agent for and alter ego of the Plaintiff in negotiating a modification to the Stevenson
loan so that the settlement could be consummated. The closing was scheduled to occur before
May 16, 2012. (See Seller’s HUD-1 attached as Exhibit A).

51.  After extensive and intense negotiations with IndyMac Mortgage Services, a
division of Cross Defendant OneWest Bank, and the other lien holders to mitigate everyone’s
losses, which Plaintiff as owner of and investor in the Stevensons’ loan was made aware of by
IndyMac Mortgage Services, a division of Cross Defendant OneWest Bank , the loan servicer or
its counsel, all of the other lien holders agreed to take substantial discounts on their liens in order
mitigate their and the Stevensons’ losses and damages and to allow the Unger sale to close.

52.  Even though Plaintiff, as Trustee of the Indy Mac IMJA Mortgage Trust 2007-
A2 and its partner, counterpart, alfer ego, co-conspirator and agent OneWest Bank knew their
refusal to negotiate a scttlement would result in the real estate contract being terminated by the
buyer, OneWest and Indy Mac Mortgage Trust and Plaintiff as its partner, counterpart, alter ego,
co-conspirator and agent refused to negotiate in good faith and refused to agree to accept a
reduced amount on the Stevensons’ first lien so that the sale could be closed.

53.  Plaintiff, OncWest Bank and Indy Mac Trust have failed to cngage in mandatory
loss mitigation efforts and failed to comply with South Carolina Supreme Court Order 2011-05-
02-01.

54,  This mortgage is subject to modification under several federally funded programs,
such as RESPA, HAMP 1 and HAMP 2.

55.  Plaintiff, by and through and its partner, counterpau:t, alter ego, co-conspirator and
agent OneWest Bank, failed to respond in a timely fashion to the Stevensons’ efforts to sell their

home and pay off or get releases from all the other licn holders.
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FIRST COUNTERCLAIM AGAINST PLAINTIFF
(Unfair Trade Practices Act)

56.  The Stevensons incorporate by reference all the above paragraphs as though fully
set forth herein.

57.  This cause of action is brought pursuant to the South Carolina Unfair Trade
Practices Act, S.C. Code § 39-5-10.

58.  Plaintiff and OneWest Bank committed unfair and deceptive acts and practice in
the conduct of trade or commerce which are offensive to public policy, immoral, unethical and
oppressive.

59.  Pursuant to HUD regulations, FHA guidance and South Carolina law, mortgage

lenders and their servicers, including Plaintiff, Indy Mac IMJA Mortgage Trust 2007-A2 and

OneWest Bank, are required to engage in loss-mitigation efforts to avoid the foreclosure of 'D‘ \(

single family residential mortgages. Lenders and servicers are required to refrain from
foreclosing on any FHA insured mortgage where a default could be addressed by modifying the
terms of the mortgage or other less-costly alternatives to foréclosure were available.

60.  Plaintiff, OneWest Bank, and Indy Mac IMJA Mortgage Trust 2007-A2 failed
and refused to engage in meaningful loss-mitigation efforts with the Stevensons and as a result
the Stevensons were not able to refinance their loan, modify their loan, had their attempts at loan
modification denied and were sued in a foreclosure action while they were making good faith
attempts to mitigate their and the lien holder’s losses by selling the property.

61.  The actions described above had the effect or tendency to deceive.

62.  The actions of Plaintiff, Indy Mac IMJA Mortgage Trust 2007-A2 and OneWest
Bank impact the public interest because they have taken similar acts in the past and their acts are

capable of repetition.
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63.  Turthermore, Plaintiff, OneWest Bank and Indy Mac IMJA Mortgage Trust 2007-
A2 actions were willful, unfair and deceptive.

64.  As a direct and proximate result of the deceptive and unfair trade practices of
Plaintiff, OneWest Bank and Indy Mac IMJA Mortgage Trust 2007-A2, the Stevensons have
suffered damages and are entitled to an award of actual damages, treble damages, attorneys’ fees
and costs and such other relief as the Court deems just or proper.

SECOND COUNTERCILAIM AGAINST PLAINTIFF
(Count Two — Breach of Duty of Good Faith)

65.  The Stevensons incorporate by reference all the above paragraphs as though fully
set forth herein.

66.  According to the Plaintiff’s Complaint, the note and mortgage were assigned to
the Plaintiff.

67.  Plaintiff is the partner, counterpart, alfer ego, co-conspirator and agent with and
of OneWest Bank.

68.  In every contract in South Carolina, the parties are charged with a duty of good
faith and fair dealing.

69.  Plaintiff and OneWest enjoyed substantial discretionary power affecting the rights
of the Stevensons during the events alleged here. They were required to exercise such powér in
good faith.

| 70.  If the Stevensons’ note and mortgage were validly and properly assigned to the
Plaintiff, Plaintiff has breached its duty of good faith and fair dealing with the Stevensons by
failing to enter into good faith loan mitigation negotiations with the Stevensons, resulting in

damage to the Stevensons that include loss of the contract to sell their home and being subjected
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to foreclosure and deficiency judgments by other lien holders, damage to their credit and other
damages to be proven at trial.

THIRD COUNTERCLAIM AGAINST PLAINTIFF
(Count Three — Negligence)

71.  The Stevensons incorporate by reference all the above paragraphs as though fu]ly
set forth herein.

72.  Plaintiff and Indy Mac IMJA Mortgage Trust 2007-A2 acting as the Stevensons’
lender and its partner, counterpart, alter ego, co-conspirator and agent OneWest Bank as the loan
servicer owed to the Stevensons a duty to exercise reasonable care and skill to engage in loss-
mitigation efforts to avoid the foreclosure of single family residential mortgages.

73.  Lenders and scrvicers are required to refrain from foreclosing on any FHA
insured mortgage where a default could be addressed by modifying the terms of the mortgage or
other less-costly alternatives to foreclosure were available.

74.  Lenders and servicers are required to have in place Loss Mitigation Policies and
Procedures for dealing with problem loans, which the Stevensons’ loan became in April 2010.

75.  Lenders and Servicers are required to have properly trained and qualified
employees and contractors involved with dealing with loss mitigation efforts.

76.  Lenders and Servicers are required to properly supervise and oversee the actions
of their employees engage in loss mitigation and loan modification efforts.

77.  In taking the actions alleged above and in failing to take the actions as alleged
above, and by having unqualified and poorly trained employees and contractors processing the
Stevenson’s loan mitigation efforts, and by failing to properly supervise its loss mitigation
programs, Plaintiff negligently breached its duty of care and skill to the Stevensons and in doing

so acted with reckless disregard and conscious indifference to the Stevensons’ rights.
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78. Plaintif’s negligent breach of these duties has proximately caused the
Stevensons to suffer damage to their financial condition and credit, as well as other actual and

punitive damages to be proven at trial.

FIRST CROSS-CLAIM AGAINST ONEWEST BANK FSB
(Unfair Trade Practices in Violation of SC Code § 39-5-10)

79.  Stevensons incorporate by reference all the above paragraphs as though fully set
forth herein to the extent consistent with this Cross-claim

80. OneWest Bank FSB services the Stevensons’ loan. OneWest Bank, which is
doing business in South Carolina, is a federally chartered insured savings bank owned by
OneWest Bank Group, LLC.

81.  This cause of action is brought pursuant to the South Carolina Unfair Trade
Practices Act, S.C. Code § 39-5-10.

). Plaintiff and OneWest Bank committed unfair and deceptive acts and practice in
the conduct of trade or commerce which are offensive to public policy, jmmoral, unethical and
oppressive.

83.  Pursuant to HUD regulations and FHA guidance, mortgage lenders and their
servicers, including Plaintiff, Indy Mac and OneWest Bank, are required to engage in loss-
mitigation efforts to avoid the foreclosure of single family residential mortgages. Lenders énd
servicers are required to refrain from foreclosing on any FHA insured mortgage where a default
could be addressed by modifying the terms of the mortgage or other less-costly alternatives to
foreclosure were available.

84.  Plaintiff, OneWest Bank, and Indy Mac Mortgage Trust failed and refused to
engage in meaningful loss-mitigation cfforts with the Stevensons and as a result the Stevensons

were not able to refinance their loan, modify their loan, had their attempts at loan modification
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denied and were sued in a foreclosure action while they were making good faith attempts to
mitigate their and the lien holders losses by selling the property.

85.  The actions described above had the effect or tendency to deceive.

86.  The actions of Plaintiff, Indy Mac Trust and OneWest Bank impact the public
interest because they have taken similar action in the past and their acts are capable of repetition;

87.  Furthermore, Plaintiff, OneWest Bank and Indy Mac Mortgage Trust’s actions
were willful, unfair and deceptive.

88.  As a direct and proximate result of the deceptive and unfair {rade practiceé of
Plaintiff, OneWest Bank and Indy Méc Mortgage Trust, the Stevensons have suffered damages
and are entitled to an award of actual damages, treble damages, attorneys’ fees and costs and
such other relief as the Court deems just or proper.

SECOND CROSS-CLAIM AGAINST ONEWEST BANK
(Count Two — Breach of Duty of Good Faith)

89.  The Stevensons incorporate by reference all the above paragraphs as though fully
set forth herein.

90.  Indy Mac Bank was the predecessor of OneWest Bank and Indy Mac Bank was
the original mortgage lender on the Stevensons’ residence at 173 Tradd St in Charleston, SC.

91.  According to the Plaintiff’s Complaint, the note and mortgage were assigned to
the Plaintiff.

92.  OneWest Bank FSB is the “servicer” of the Loan which Plaintiff is the Investor in
and has had assigned to it.

93.  OneWest Bank is the partner, counterpart, alter ego, co-conspirator and agent
with and of the Plaintiff and Indy Mac IMJA Mortgage Trust 2007-A2 in servicing the

Stevensons’ loan.
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94.  In every contract in South Carolina, the parties are chargeci with a duty of good
faith and fair dealing.

95.  The Plaintiff and OneWest enjoyed substantial discretionary power affecting the
rights of the Stevensons during the events alleged here. They were required to exercise such
power in good faith.

96.  OneWest Bank, as the Stevensons’ loan servicer, has breached its duty of good
faith and fair dealing with the Stevensons by failing to enter into good faith loan mitigation
negotiations with the Stevensons, resulting in damage to the Stevensons that include loss of the
contract to sell their home and being subj ected‘to foreclosure and deficiency judgments by other
lien holders, damage to their credit and other damages to be proven at trial.

THIRD COUNTERCLAIM AGAINST PLAINTIKFFE _EL
(Count Three — Negligence) o

'S

97.  The Stevensons incorporate by reference all the above paragraphs as though fully
set forth herein.

98. OneWest Bank, acting as the Stcvensons’ loan servicer and as the partner,
counterpart, alfer ego, co-conspirator and agent of the Plaintiff, which owned the Stevensons’
loan, owed to the Stevensons a duty to exercise reasonable care and skill to engage in loss-
mitigation efforts to avoid the foreclosure of single family residential mortgages.

99.  Lenders and servicers are required to refrain from foreclosing on any FHA
insured mortgage where a default could be addressed by modifying the terms of the mortgage or
other less-costly alternatives to foreclosure were available.

100. Lenders and servicers are required to have in place Loss Mitigation Policies and

Procedures for dealing with problem loans, which the Stevensons’ loan became in April 2010.
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101 Lenders and Servicers are required to have properly trained and qualified
employees and contractors involved with dealing with loss mitigation efforts.

102.  Lenders and Servicers are required to properly supervise and oversee the actions
of their employees engage in loss mitigation and loan modification efforts.

103. By having unqualified and poorly trained employees and coniractors processing
the Stevenson’s loan mitigation efforts, One West Bank has breached its duty of care to the
Stevensons.

104.  In taking the actions alleged above and in failing to take the actions as alleged
above, OneWest Bank negligently breached its duty of care and skill to the Stevensons and in
doing so acted with reckless disregard and conscious indifference to the Stevensons’ rights.

105.  OneWest Bank’s negligent breach of these duties has proximately caused the
Stevensons to suffer damage to their financial condition and credit, as well as other actual and
punitive damages to be proven at trial.

COUNTER CLAIM AND CROSS-CLAIM AGAINST

PLAINTIFE AND CROSS DEFENDANT
(Conspiracy)

106.  The Stevensons repeat and reallege everything set forth above verbatim.,

107. The tort of civil conspiracy in South Carolina contains three elements: (1) a
combination of two or more persons; (2) for the purpose of injuring the plaintiff; (3) causing
plaintiff special damage.

108.  Plaintiff and Cross Defendant have engaged in a civil conspiracy, for the purpose
of using their size, superior financial strength and huge resources to beat the Stevensons down

and force them into accepting an unfair result to their good faith attempts to mitigate their, the
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Plaintiff’s and the Cross Defendant’s losses, thereby specially injuring and damaging the
Stevensons.

109.  The Stevensons have been specially damaged by the loss of the contract to sell
their home, being subjected to foreclosure and deficiency judgments by other lien holders,
damage to their credit, the incurring of legal fees to combat the conspiracy and other actual and
punitive damages to be proven at trial.

110.  As a direct and proximate of this civil conspiracy, the Stevensons are entitled to
damages and relief as sct forth below

PRAYER FOR RELIEF

WHEREFORE, the Stevensons pray the Court to enter an Order:
1. Declaring that the Plaintiff shall have and recover nothing from the Stevensons;

ii. Awarding all appropriatc damages to the Stevensons, to include treble damages
and attorney’s fees under the SCUTPA against the Plaintiff and the Cross Defendant OneWest
Bank FSB;

1ii. Awarding au appropriate damages to the Stevensons for breach of the duty of
good faith and fair dealing under the loan and servicing contracts against the Plaintiff and the
Cross Defendant OneWest Bank IFSB;

iv. Awarding all appropriate actual and punitive damages to the Stevensons under
their negligence claims against the Plaintiff and the Cross Defendant OneWest Bank FSB;

\2 Awarding all appropriate actual and punitive damages to the Stevensons under
their civil conspiracy claims against the Plaintiff and the Cross Defendant OneWest Bank FSB;

vi. Providing such other relief as may be just and proper.

17
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This { /Q day of December, 2013.

j@&—@a% SViLC

J. Rutledge Young, Jr.,@\BaYNo. 573£L__J
jry@duffyandyoung.com

Julie L. Moore, SC Bar No. 78677
jmoore@duffyandyoung.com

DuUrry & YOUNG, LLC

96 Broad Strect

Charleston, South Carolina 29401

(843) 720-2044 (phone)

(843) 720-2047 (fax)

Attorneys for the Stevenson Defendants
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing DEFENDANTS THOMAS C. STEVENSON, HI
AND IRVEN M. STEVENSON’S ANSWER TO AMENDED COMPLAINT AND
AMENDED COUNTERCLAIMS AND CROSS-CLAIMS has been served upon each of the
parties to this action by depositing same in the United States mail, postage prepaid, in an
envelope(s) addressed as follows:

John J. Hearn, Esq.

Rogers Townsend & Thomas, PC
PO Box 100200

Columbia, SC 29202

Attorneys for Plaintiff

Tara E. Nauful, Esq.
Haynsworth Sinkler Boyd, PA
PO Box 340

Charleston, SC 29402
Attorneys for NBSC

Milton G. Kimpson, Esq.

SC Department of Revenue

Office of General Counsel for Litigation
PO Box 12265

Columbia, SC 29211

Attorney for SC Dept. of Revenue

th

This (£ day of December, 2013.

DUFFY & YOUNG, LLC NS
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A. Settlement Statement (HUD-1)

OMB Appraval No, 26020285

fv-u‘

B. Type of Loan

10OFA  2[)RHs 3. [X]Gonv. Unins. |6, File Number. 7. Loan Number, 8. Morigage | Case Numb
4[Jva 5[] Conv. tns. 025840.5

C. Nele: This form s fumished lo give you a slatement of aclue! selllamen costs, Am:
Hems marked *(p.0.0)" were pald oulside the dlosing;

they sre shown here for Inf

ounls pald fo and bythe senlgemenl &gent ara shown.
purp @

ara notincluded In the totals,

0. Name and Address of Borrower: E. Name and Address of Seller: F. Name and Address of Lender.
Rebakah H. Unger lrven M. Slevenson Celiber Funding, LLC
10 Halsoy Street 603 N. Witmot
Cherlaston, SC 20401 Tucson, AZ 85711
G. Property Location: H. Selllemont Agent: (. Seitlement Dale:
173 Tradd Streel Moore & Van Allen, PLLC
Charleston, $C 28401 40 Calhoun Sireel, Suite 300 May 1, 2012
Charleston County, South Caroling Charleslon, SC 29401 Ph.
TMS: 457-11-01-083 Placs of Setlemant:

40 Cathoun Siresl, Suite 300

Charlaslon, SC 28401

J_ S Yol B X0

K. S y of Seller’s {

00. Grogs Amount Dus from Boscower,

400. Gross Amount Dug 1o Sellec

01, Conlrac! sales price 1,125,000.00 1 | 401, Contract sales price 1,125,000.00
02, Peisonal propedy 402. Personal property
103. Softlement Charges {o Borrower (Line 1400) 2,780.00} | 403.
104. 404,
105, 405,
Adjustments for items pald by Seller In advanco ___ | Adjustmenis for ilems pald by Ssller in advance
106. Clly/Town Taxes to 408, City/Town Taxes o
107, Counly Taxes o 407, Counly Taxes o
08. Assessmenis lo 408, Assessmenis o
08, 409.
410.
. 411,
112, 412,
120. Gross Amount Dus from Borrower 1,127,790.00 | § 420, Gross Amount Due {o Seller 1,126,000,00
1200, Amounis Paid by or In Behalf of Borrovrer 500, Reductions in Amount Due Solf
201. Deposit or earnesl monay 6,000.00 | | 501. Excess deposil {ses Instniclions)
202, Principal amount of new losn{s) 417,000,00 | 602. Settlement charges lo Seller {Line 1400} 11 0.598.69
203. Existing loan{s) teken subject io 503, Exlsling loan(s) laken sublect lo
204. Funds from 2nd 76,000.00 { | 604, Payol( First Mortgaga (o IndyMac Bank 750,000.00
205, 605. Payolf Second Mordgage 1o NBSC 200,000.00 |
208, 508, Dep, retalned ($5,000.00) 5,000.00
207, 507. Payoff SC DOR to SC DOR 57,600.0¢
200 508, :
509,
d]uslmanls for lems vnpald by Seller | Adjusiments for llems unpald by Seller
210, GityTowm Taxey 610. City/Town Taxes lo
211, County Taxes 0ii0142 lo 05/02/12 1,801.41 | | 611. County Taxes 00112 lo 05/02/112 1,801.41
212, Assessmenls to 512, Assessmenls io
213, 613,
214, 514,
215. 518,
218, 518,
217. 517.
218, 518,
218, 518,
220, Total Pald bylfor Borcower 408,001,411 1 620, Total Reduclion Amount Due Salter 1,125,000,00
00._Cash at Setllament fromito Borrower 00._Cash at sottlament toilrom Seller
301, Gross amound dus from Borrower (Hina 120) 1,127,790.00 01. Gioss amount dua lo Seller (Jine 420) 1,126,000.00
302, Less smount pald by/for Botrower (line 220) {_ 498,901.41)) ] 602. Loss oduclions dus Seller {line 520) 1,126,000.00]
303, Cash  [X]From [ ] ToBorrawer 62808859602, Cash [ JTo [ | Fromsehes 0.00
* Ped outida o dosng by bancaedB), 6 6a(S), kndenL), of BEd pariyT)
The undersigned hereby acknovdedge recelpt of a completed copy of this stat & any allachmen!s refetced to hereln
Borrower Seller
Rebekah H. Unger Irvan M. Stevenson
™ ng&emi&::;g:g\:?ﬁ;gzﬂ%&nh cesinated et SSvmv‘ﬂf:l mm: m oom{w |rf.tqu :m_u ) dawnodio Wmﬁ."&t;;‘;nm Udyou s st ieqizedis
dw\g P eemenl piocess.
Page 10f3 HuD-1

(029840.6.PFDI020840.5121)




L. Settloment Gharges
180; Yojal Real Extafe Broker Feas : '~~~ §87,60000 ~ Lo 7T T T padFrom | padFrom
Divislon of commlssion (ine 700 as foliows; Borroweds Saller's
701, $ 33.750.00 o William Means Compan Fonds st Funds at
702.8 3375000 to Carolina One Satlement | Seitlemcnl
703. Commission pald af sel{lement 62,600,00
704. Deposii Ret'd By Listing Agent lo William Means Compa: $£000.00 (POC)
705,
SGOEFRN PAyabis I Conpgelion il Loan
[801. Gur originalion charge {from GFE #1)
a © $pac; fest rate chosen $ Alrom GFE #2)
S {from GFE #A) 6,00
{from GFE #3)
(from GFE 3)
Servi to {from GFE #3)
607. Flood cerlification {9 (from GFE #3)
808, [fcom GFE #3)
09, {from GFE #3)
810 = (from GFE #3)

ﬁ81 1. B {from GFE #3)

?gb‘ilﬁfﬁQlﬁéﬁiIlfﬂﬂ“Wl:ﬁhfs'ia'_'r.l'i.ﬂéAﬁild,fﬂ.Aﬂ!?éqiﬂ\*L A Sk R
901. Daily Inlorost chasges from __ 05/01/12 1o 06101712 31@ $/day {from GFE #10)

902. Mortgage Insurance premium for months to {fiom GFE #3)
903. Homeowner's insurance for years to ({from GFE #11)
904. {from GFE #41}
205,

(from GFE #11)

1600, Resarves DEposilsd Wi Lander
1004. Initla) deposit for your escrow account {from GFE 8)
1002. Homeosmears Insurance months @ $ pet__month 5
1003, Morigage Insurance months @ $ per__month $
1004, Propery taxes $

Counly Taxes monhs @ $ per _month

110065, $
1008, . months @ $ per month $
1007, months @ § per__month $
$
$

1008.
1008. Aggregate Adjusiment

1101, Tile services and lender's fille Insurance (from GFE #4) 495.00
1102. Seltlemant or closing fae {0 Moore & Van Allen, PLLCRMC $ 15.00
1103. Ovmer's titls Insurance to Chicago Tille insurance Company {from GFE #5) 2,285.00
1104. Lender's lile Insurance (6 Ghicago Title Insurance Company $ 100.00
1105, Londer's title pollcy limit $ 417,000.00
1108. Qwner’s litle policy limit $_ 1,125000.00
1107. Agent's porifon of the tolal tills Insurance promium fo Moors & Van Allen, PLLC $  1437.00
1108, Undenwriler's portion of the total title lnsurance premium __fo Chicago Title insurance Company $ 958.00
1108, $
1110, $
1111, $

$

S

1112,

113

'iﬁﬁ:”eé%ﬁiﬁéhlﬁébdidlig and Transfer Chargss e T

201, Goveinment recording charges {from GFE #7)

1202, Deed § . Mortgage $ Ralsages $ Other §

1203, Transfler faxes {from GFE #8)

1204, City/County lax/stemps Deed § 4,162.50 lorigage § 416280

1205, Slate tax/stamps Daed § Morigage §

1206.

207.

1300: Addillonal Selilsment Charges © e R TR

1301, Required services ihal you can shop for (from GFE #8) -

1302, 2011 Texes lo Charieston County Delinquent Tax $ 6,689.85

1303, Seller Legal Feos fo_Duffy & Young, LLC $ 37,331.24

1304, $
$

0

1305, T
1400, T6lal Sellionisnt Chdrges (enter gnlines 103; Section d and 502, Segton K]

211069669

* Pad 05538 ol doting by bomo1#4(B), 4478, headriL), or tHixd-payTn)
gmpm:clM6hwzm“ & wor'ptofa 761203 2 & 3TN tved pig slatemant
8 foan 10505

SEUERSTAXID SOLICTATON: THE INFORVATION #1 BLOCKS £ G, H EARO OHUNES 401, 403, 407 end 20318 IMPORTANT TAX NFORVATION ANDHIS BERVG FURNSSHED YO THE INTERMAL REVERUE
SERVICE. & YOUARE REQURED TOAILE A, RETURN, A hiEcticeek PENALTY OR OTHER SANGTICH MAY 6B V055D 03} YOUJF THS LTEM (S REQURED 10 85 REPORTED AYD THE RS DETERIIASS
THATITHAS HOT BEEN REPORTED, YOU ARE REQURED BYLAW TO PROVIDE THE SETTLEMENT AGENT VATH YOUR CORRECT TAYPAYER FCENTINCATION NUVA
SETTLEVENT AGENTATHYOUR CORRECT TAXPAVER IDEHDRICATION HRINBER, YOU MAY BE SUBJEOT TOCHVL OR CREGHAL PENALTIES WPOSED BY LAW.
For teles o exch A cara'n reaf estate, the (o1 dosing ¢ el estate 3  esisle lntemal Aei stvice and ¥ loywd To
dx«ﬂ-‘ﬂaﬂmhmhrmﬁwm’wlexdm ol youe raln hoees onyeur tadeAem, ses 159 2012 Schadhle O (Form 203 L) Ly horre, ieporl the trarsacten onfam
4707, Sele of Busineas Propadty, Fomm 5252, bslalmerd S7e (oo, mlu Schedda D {Form 1049), c;p'u Geins and Lossss. You may bve b recaphuss (psy back) a8 of part of a Fedaral mortgsgH aubs’ds T el e
Ro¥owing zpoly. a) You recaived 8 boan pto.kodlm'nmfmceeds of g qeatled motgasy hmd«‘)gur-ulu 8 origegs oeds cartieste; b) Your tvine! mavigagn ka2n was peovidad ales 1890, 2, €) Yousoidof
::meddm T 240 93 durlng th et 8 years sher you recered the £ d7, Tha yoxslax Bee Fom E820, Recaply Fadural 1rtags Subekdy, 4nd Pub, 523, 8eling Yors
3.

ER. IF YOU DO NOT PROV.OZ THE

¥you haye arsady pa'd the real estata taxfor 9 pelod Buat rdudes the s2'e data, suttract tha 2moun's on Lnes 408, 407 8 408 fron 109 ervount ¥E1dy pad 13 detarmira jois deductbls ceel estalelax BulZyon hors
2¥e30/ rduclad 4 feed estaladav by o phoc e, gentrely repotthls amount 33 bcome o ¥ia "Olhot I60ma” ke of Fomy 1040, Fer mo:e tdeem=ton, see Pub, 523,

Fot Paparent Reducton AL NoTs, 403170 2012 testnxtons for Forms 1039, 1049, 5459, ard Vi G2
Dipatment oftha Tressuy » bternad Revewa Senis

UNDER PENALTIES OF PERIURY, | CERTFY THAT THE LUNRER SHOUH BELOW ONTHES STATENENT IS LY CORRECT TAXPAYER IDENTIFICATION LUMBER.

Satery Sigradre Seler's Siprzhng Baters Gignatire Sezrs Sprriue
Page20f3 HUD-4
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E HUD-1 Attachment 1

Borrower(s): Rebekah H, Unger
10 Halsey Street
Charlasion, SC 28401
Lender: Galiber Funding, LLG
Seitlement Agent: Moore & Van Allen, PLLC
Plage of Settloment: 40 Calhoun Street, Sulte 300
Charleston, SC 29401
Setilemant Date: May 1, 2012

Property Locatlon: 173 Tradd Street
Charleston, SC 20401
Charleston County, South Garolina
TMS: 467-11-01-063

Sellai(s): irven M. Slevenson

Seller Loan Payoff Details

Payoff First Mortgage to IndyMac Bank

Loan Payoff As of
Total Additional Interest days @ Per Diem
Tofal Loan Payoff 760,000.00
——t
Payoff Second Mortgage o NBSG
Loan Payoff As of
Tolal Additional Interest days @ Per Dlem
——
Tolal Loan Payoff 200,000.00
.:—h*__
Title Services and Lender's Title Insurance Defalls BORROWER SELLER
Title Abstract 295,00
lo Abstracting Co., LLG
Title Binder ' 100,00
to Moore & Van Allen, PLLC
Lender's title Insurance 100,00
to Chicago Tille Insurance Company
Total $ 485,00 $ 0,00
Sottlement or Closing Fee Detalls BORROWER SELLER
Sallsfaction Handling Fee 15.00
to Moore & Van Allen, PLLCIRMC
Total ) 000 $ 15.00
Owner's Title Insurance BORROWER SELLER
Owner's Polley Premium 2,295.00
to  Ghlcaga Tle Insurance Company
Total $ 2,296.00 $ 0.00

WARNING: 1l Is a crime to knowlngly make false statements to the United States on this or any

y smifar form, Penailes upon conviction can

Include a fine and mprisonment. For details see; Title 18 1.8, Cods Soction 1001 and Secilon 1010,

(020840.5.PFD/020840.5/21)




HUD-1 Aftachment - Continued

Lender's Title Insurance

“fees also shown above In Title Services and Lender's Title Insurance Detalls
——SE2.E180 Shown abovo n Title Sesvices and Lender's Title Insurance Dotait

Lender's Policy Premium

to  Chlcago Tille Insurance Company

WARNING: Itis a erime to knowingly make
Include a fino and Imprisonment. For detell

BORROWER SELLER
100.00
Total $ 100.00 $ 0.00

false statements to the Unlied States on this or any similar form, Penaltlos upon conviction can
s seer Title 18 U.8. Code Sectlon 1001 and Sectton 1010,

{029840.5,PFD/026840.5/21)




Exhibit E



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON CIVIL ACTION NO. 2012-CP-10-1844
Deutsche Bank National Trust Company, as
Trustee of the IndyMac IMJA Mortgage
Trust 2007-A2, Mortgage Pass-Through
Certificates, Series 2007-A2 wunder the |
Pooling and Servicing Agreement dated
August 1, 2007,
Plaintiff, DEFENDANTS THOMAS C. STEVENSON,
ITI’S AND IRVEN M. STEVENSON’S

vs. MOTION TO TRANSFER CASE TO JURY.

‘ ROSTER | | -

Thomas C. Stevenson III, Irven M. o

Stevenson, National Bank of South Carolina _ (,,
nka Synovus Bank and South Carolina e
Department of Revenue, and OneWest Bank ‘e
FSB, including its division known as Indy [
Mac Mortgage Services,

Defendants,

COME NOW Defendants Thomas C. Stevenson, III and Irven M. Stevenson (“the

Stevenson Defendants™), by and through counsel, will move at such a time and place as the Court

may determine, notice of which will be given to Plaintiff and cross-claim Defendant, OneWest
Bank FSB, for an Order transferring the Stevenson Defendants’ counterclaims to the jury roster.!

As evidenced by the Answer to Amended Complaint and Amended Counterclaims and

Cross-Claims of the Stevenson Defendants filed December 6, 2013 and attached hereto as ‘

Exhibit A, the Stevenson Defendants have demanded a jury trial with respect to their
compulsory, legal counterclaims. Pursuant to South Carolina Rule of Civil Procedure 13(a), a
defendant is required to plead as a counterclaim any claim arising out of the transaction or

occurrence that is the subject matter of the plaintiff’s claim. In such instances, a defendant “is

' The Stevenson Defendants’ counsel has attempted to confer with Plaintiff’s and OneWest Bank FSB’s
counsel and will withdraw this motion in the event Plaintiff’s and OneWest Bank FSB’s counse] consents
to transferring this action to the jury roster,




entitled to a jury trial on these compulsory counterclaims if legal in nature even though asserted

in an equitable action.” C & S Real Estate Servs., Inc. v. Messengale, 209 S.C. 299, 301, 350

S.E.2d 191, 192 (1986); Johnson v. South Carolina Nat’l Bank, 292 S.C. 51, 55-56, 354 S.E.2d

895, 897 (1987) (supporting holding that compulsory legal counterclaims are entitled to ju.fy--

trial). The Stevenson Defendants’ counterclaims for Plaintiff’s unfair trade practices act, breach
of duty of good faith, negligence, and conspiracy are both legal a;nd compulsory. For these
reasons, the Stevenson Defendants respectfully requests this Court grant their instant motion and
transfer the Stevenson’s compulsory counterclaims to the jury trial roster and ordering that these
Icgal and compulsory counterclaims be heard before Plaintiff’ s foreclosure claim and the

Stevenson’s permissive cross-claims.

™
This é day of May, 2014 at Charleston, South Carolina.

OTodt, 4, I,

J. Rutledge Young, Jr. \_J

Julie L. Moore

DUFFY & YOUNG, LL.C

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044 (phone)
(843)720-2047 (fax)

Attorneys for the Stevenson Defendants




CERTIFICATE OF SERVICE

I hereby certify that the foregoing DEFENDANTS THOMAS C. STEVENSON, III’S
AND IRVEN M. STEVENSON’S MOTION TO TRANSFER CASE TO JURY ROSTER
has been served upon each of the parties to this action by depositing same in the United States mail,
postage prepaid, in an envelope(s) addressed as follows:

Sean A. O’Connor, Esq.
Finkel Law Firm, LLC
PO Box 41489
Charleston, SC 29423
Attorneys for Plaintiff

John J. Hearn e} R s
Rogers Townsend & Thomas, PC AN
PO Box 100200 S T
Columbia, SC 29202 Lo T
Attorneys for OneWest Bank FSB . PoL e

Tara E. Nauful, Esq. ;
Adams and Reese, LLP A 7
1501 Main Street, 5" Floor ! S
Columbia, SC 29201 ‘

Attorneys for NBSC

Milton G. Kimpson, Esq.

SC Department of Revenue

Office of General Counscl for Litigation
PO Box 12265

Columbia, SC 29211

Attorney for SC Dept. of Revenue

e

This (22 day May, 2014.

DUFFY & YOUNG, LLC l/
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Deutsche Bank National Trust Company, as
Trustee of the IndyMac IMJA Morxtgage
Trust 2007-A2, Mortgage Pass-Through
Certificates, Series 2007-A2 wunder the
. Pooling and Servicing Agreement dated
August 1,2007,

Plaintiff,
VS,

Thomas C. Stevenson III, Yrven M.
Stevenson, National Bank of South Carolina
nka Synovus Bank and South Carolina
Department of Revenue, and OneWest Bank
FSB, including its division known as Indy
Mac Mortgage Services,

Defendants.

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2012-CP-10-1844

WRIT OF SUMMONS

DEFENDANTS DEMAND A
TRIAL BY JURY

TO ONEWEST BANK FSB, including its division lnown as INDY MAC

MORTGAGE SERVICES:

YOU ARE HEREBY SUMMONED and required to answer the Cross-claims in this

<
3

2

action, a copy of which is served upon you herewith, and to serve a copy of your answer to said

Cross-claims on the subscribers at their offices, DUFFY & YOUNG, LLC, 96 Broad Street,

Chatleston, South Carolina 29401, within thirty (30) days after the service hereof, exclusive of

the day of such service. If you fail to answer the Cross-claims within the time aforesaid, Thomas

C. Stevenson III and Irven M. Stevenson will apply to the Court for judgment by default to be

rendered against you for the relief demanded in the Cross-claims.

[signature on following page]




Py
This é day of December, 2013 at Charleston, South Carolina.

Ol o, .

1 Rutledge Youlig, JroS€ Bar No. 573
jry@duffyandyoung.com

Julie L., Moore, SC Bar No. 78677
jmoore@duffyandyoung.com

DurrY & YOUNG, LLC

96 Broad Street

Chatleston, South Catolina 29401

(843) 720-2044 (phone)

(843) 720-2047 (fax)

Attorneys for the Stevenson Defendants




STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Deutsche Bank National Trust Company, as
Trustee of the IndyMac IMJA Mortgage
Trust 2007-A2, Morigage Pass-Through
Certificates, Series 2007-A2 under the
Pooling and Servicing Agreement dated
August 1,2007,

Plaintiff,
V8.

Thomas C. Stevenson I, Irven M.
Stevenson, National Bank of South Carolina
nka Synovus Bank and South Carolina
Department of Revenue, and OneWest Bank
FSB, including its division known as Indy
- Mac Mortgage Sexvices,

* Defendants.

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT
CIVIL ACTION NO. 2012-CP-10-1844

DEFENDANTS THOMAS C. STEVENSON,
III AND IRVEN M. STEVENSON’S
ANSWER TO AMENDED COMPLAINT
AND AMENDED COUNTERCLAIMS AND
CROSS-CLAIMS

@ G T2 et
DEFENDANTS DEMAND/A, =2, .
TRIAL BY JURY '

gt

)
\
I

v 2
e

= .
g1
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COME NOW Defendants, Thomas C. Stevenson, III and Irven M. Stevenson (the

“Stevensons”), by and through counsel, and in answer to Plaintiff's Amended Complaint and as a

Counterclaim against the Plaintiff and a Cross Complaint against OneWest Bank FSB, including

its division known as Indy Mac Mortgage Services state the following Answer and Amended

Counterclaims and Cross-claims.

GENERAL DENJIAL

The Stevensons deny all allegations of Plaintiff’s Amended Complaint not specifically

admitted herein,

1. Deutsche Bank, as the alleged owner of the Stevensons’ loan at the time this

action was commenced, is the alter ego or agent of OneWest Bank, successor 1o Indy Mac Bank.




2. Indy Mac Bank, the original residential lender to the Stevensons, failed in July

2008. Theteaftet, the Federal government took it over in what was deemed at the time as being
the second largest bank failure in US Banking History.

3. On July 11, 2008, the FDIC took over as Conservator of Indy Mac Bank.

4, On March 19, 2009, the FDIC sold Indy Mac Bank to OneWest Bank, FSB
which had acted as a servicer for many of Indy Mac’s loans.

5, This court has personal jurisdiction over all the parties énd over the subject matter
of this action.

FIRST DEFENSE AND ANSWER TO THE PLAINTIFF’S COMPLAINT

L. The Stevensons admit so much of the allegation of Paragraph 1, upon information
and belief as alleged that Plaintiff is a foreign corporation but denies that the Plaintiff, at the time
of the commencement of this action, had an interest in the real estate which is the subject matter
of this complaint and demands strict proof thereof.

2. The Stevensons lack knowiedge and information sufficient to form a belief as to
the truth of the allegations in Paragtaph 2, and therefore deny the same.

3. The Stevensons admit the allegations of Paragraph 3 upon information and belief
as to the Note, but demand strict proof as to whether the Plaintiff owned the Mortgagee which it
seeks to foreclose upon at the time of the commencement of this action.

4, Responding to Paragraph 4 of the Plaintiff’s First Cause of Action, the Stevensons
restate their responses to the allegations of Paragraphs 1 through 3 as if fully set forth herein,

5. The Stevensons lack knowledge and information sufficient to form a belief as to
the truth of the allegations in Paragraph 5 of the Plaintiff’s First Cause of Action, and therefore

deny the same and demand strict proof thereof.

3=




6. The Stevensons lack knowledge and information sufficient to form a belief as to
the truth of the allegations in Patagraph 6 of the Plaintiff’s Fitst Cause of Action, and therefore

deny the same and demand strict proof thereof.”

7. Responding to Paragtaph 7 of the Plaintiff’s Second Cause of Action, the
Stevensons testate their responses to the allegations of Paragtaphs 1 through 6 as if fully set forth

herein.

8. The Stevensons lack knowledge and information sufficient to form a belief as to
the truth of the allegations in Paragraph 8 of the Plaintiff’s Second Cause of Action and therefore

deny the same.

9. The Stevensons lack knowledge and information sufficient to form a belief as to
the truth of the allegations in Paragraph 9 of the Plaintiff’s Second Cause of Action and therefore

deny the same.

10.  Responding to Paragfaph 10 of the Plaintiffs Thitd Cause of Action, the
Stevensons restate their responses to the allegations of Paragraphs 1 through 9 asif fully set forth

herein.

11.  Responding to Paragraph 11 of the Plaintiff’s Third Cause of Action, the

Stevensons admit that they executed a promissory note and state that the note is a document that

speaks for itself. The Stevensons deny all inconsistent_allegations.

12,  Responding to Paragraph 12 of the; Plaintif’s Third Cause of Action, the
Stevensons admit that they executed a mortgage in favor of MERS as nominee for Indy Mac
Bank and state that the mortgage is a document thaf speaks for itself. The mofc‘gag&'a defines
Mortgage Electronic Registration Systems, Inoc. as the mortgagee and IndyMac Bank, F.S.B. as

the lender, The Stevensons deny all inconsistent allegations.




13.  The Stevensons admit the allegations of Paragraph 13 of the Plaintiff’s Third

Cause of Action,

14.  The Stevensons deny the allegations of Paragtaph 14 of the Plaintiff’s Third

Cause of Action,

15.  The Stevensons admit the allegations of Paragraph 15 of the Plaintiff’s Third
Cause of Action and crave reference to the mortgage, which speaks for itself.

16.  The Stevensons deny the allegations of Paragtaph 16 of_ the Plaintiff’s Third
Cause of Action.

17.  The Stevensons admit the allegations of Paragraph 17 of the Plaintiff’s Third
Cause of Action.

18.  The Stevensons admit the allegations of Paragraph 18 of Plaintiff’s Third Cause
of Action and state that the mortgage is a document that speaks for itself.

19.  The Stevensons admit the allegations of all subparagraphs of Paragraph 19 of

Plaintiff’s Third Cause of Action.

20.  The Stevensons admit the allegations of Paragraph 20 of Plaintiff’s Third Cause .

of Action,
21.  The Stevensons admit the allegations of Paragraph 21 of Plaintiff’s Third Cause
of Action and crave reference to the mortgage, which speaks for itself. The Stevensons deny any

inconsistent allegations of Paragraph 21,
29.  The Stevensons admit the allegations of Paragraph 22 of Plaintiff’s Third Cause

of Action and further admit monthly payments have not been paid since April 1, 2011.




23.  Paragraph 23 states a conclusion of law to which no response is required. To the
extent a rcéponse is required, the Stevensons deny the allegations of Paragraph 23 of Plaintiff’s
Third Cause of Action.

24.  The Stevensons deny the allegations”of Paragraph 24 of Plaintiff’s Third Cause of
Action, said paragraph being the remaining allegation of the Plaintiff’s Amended Complaint.

25.  The Stevensons deny the allegations of the. WHERFORE paragraph and a1.1 its

subparts.

SECOND DEFENSE
(Unclean Hands)

26.  Plaintiff’s claims are batred by the equitable doctrine of unclean hands.

THIRD DEFENSE
(Waiver and Estoppel)

27.  Plaintiff’s claims are barred by the equitable docirines of estoppel and waiver.

FOURTH DEFENSE
(Failure to Mitigate)

28.  Plaintiff’s claims are barred, in whole or in part, by its failure to mitigate its and
the Stevensons’ losses or damages or to follow its own internal mitigation policies, HUD
regulations, FHA guidance, HAMP 1 and HAMP 2 and/or South Carolina Supreme Court Order

2011-05-02-01.

EBIFTH DEFENSE
(Reservation of Rights for Additional Defenses)

29.  The Stevensons reserve the right to amend their Answer and Counterclaim after

discovery has transpired.




FURTHER ANSWERING THE COMPLAINT AND BY WAY OF COUNTERCLAIM
AGAINST THE PLAINTIFE AND A CROSS-CLAIM AGAINST DEFENDANT
ONEWEST BANK, THE STEVENSONS ALLEGE AS FOLLOWS:

30,  The Stevensons incorporate by reference all the above paragraphs as though fully
set forth herein to the extent consistent with this counterclaim. |

31.  Plaintiff allegedly owns the Stevensons’ Note and mortgage (which ownexrship the
Stevensons deny and demand strict proof thereof) and OneWest Bank FSB services the
Stevensons’ loan. O‘neWest Bank, which is doing business in South Carolina, is a federally
chartered insured savings bank owned by OneWest Bank Group, LLC.

32.  Plaintiff in this action, Deutsche Bank National Trust Company, as Trustee of the
Indy Mac IMJA Mortgage Trust 2007-A2, Mortgage Pass-Through Certificates, Series 2007-A2
under the Pooling and Servicing Agrecment dated August 1, 2007 (“Indy Mac Mortgage Trust”)
has alleged that it was assigned the note and mpltgage at issue in this case “by assignment to be
recorded,” and subsequently filed this foreclosure suit. Plaintiff denies that the assignment was
properly completed before this action was commenced.

33,  The Stevensons are informed and believe that Plaintiff and OneWest Bank are,
and at all material times have been, partners, countetpatts, alfer egos, co-conspirators and the
agents, servants or employees with and of each other, purporting and conspiring to act in concett
within the scope of these relationships in petforming the acts and omifting to act as averred
herein.

34, Onor about July 6, 2007, the Stevensons signed a note secured by a mortgage on

173 Tradd Street. The lender was Indy Mac Bank, ¥.S.B. (“Indy Mac Bank”).
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35.  The closing of the loan that is the subject of the Complaint in this action was
closed on July 6, 2007, and on information and belief the Stevensons’ signatures wetre not
properly notarized.

36.  Sometime thereafter, the Stevensons’ Note and mortgage was allegedly assigned
to the Plaintiff.

37.  As a federally insured ioan, the Stevensons’ loan is subject to various Federal
Laws, Regulations and Policies,

38,  The federal government took control of IndyMac Bank in July 2008, On July 11,
2008, IndyMac Bank was closed by the Office of Thrift Supervision and ;che FDIC was named
Consefvator.

39.  OnMarch 19, 2009, the FDIC sold IndyMac Bank to OneWest.

40.  On information and belief, OneWest Bank became the loan servicer of the
Stevensons® Indy Mac loan after March 19, 2009, when the FDIC as conservator sold Indy Mac
Bank to OneWest Bank.

41. - In calendar year 2010, the Stevensons suffered severe financial reversals and
difficulty and were unable to pay any of their monthly mortgage payments on their primary
residence at 173 Tradd Street (the “Property”).

42, According to the Complaint in this action, the Note and mortgage on 173 Tradd
Street were assigned to the Plaintiff “by assignment to be recorded.”

43.  The Stevenson’s deny that Plaintiff was propetly assigned the note and mortgage,
but if that ciid occur, Deutsche Bank National Trust Company and Indy Mac IMJA Morté;age
Trust 207-A2 ate, and have at all material times been, the agent of OneWest Bank, which is the

successor by purchase of Indy Mac Bank, and Plaintiff and One West Bank have been assigned




in purchasing the Stevensons’ loan under the PSA dated August 1, 2007, all of the liabilities of
Indy Mac and OneWest associated with the Stevenson Note and mortgage handling and
servicing. |

| 44,  As alleged in the Plaintiffs Complaint, there ate several other liens against the
Property including liens of National Bank of South Carolina (“NBSC”) and the South Carolina
Department of Revenue (“SCDOR”).

45,  The Property was listed for sale on June 15, 2011, as part of a written Seitlement

Agreement with NBSC, which had a second lien and third lien on the property, in related

litigation.

46.  For six months, no offers were made on the property and the listing price was
subsequently reduced to $1,295,000 in January of 2012.

47, In February 2012, the Stevensons received the first and only offer to purchase the
Property for $1,125,000 from Rebekah Unger, a pre-qualified and willing buyer.

48,  The Stevensons entered into a written Agreement to Buy and Sell Residential
Real Estate with the buyer on February 29, 2012, which Agreement was contingent on approval
of the sale by the holder of all of the liens on the property.

49,  Indy Mac Mortgage Trust subsequently filed this foreclosure action 16 days later,
on March 16, 2012,

50.  The Stevensons negotiated with the other lien holders NBSC and the SCD~OR and
the. real estate agents and wete able to work out a way to have all other liens released and pay out
reduced real estate commissions for the total sum of $375,000, leaving a total of $750,000
available to be paid to the Plaintiff to whom the Indy Mac loan had allegedly been assigned. The

servicer of the Stevenson loan, IndyMac Mortgage Services, a division of One West Bank, FSB,




was the agent for and alter ego of the Plaintiff in negotiating a modification to the Stevenson
loan so that the scttlement could be consummated. The closing was scheduled to occur before
May 16, 2012. (See Seller’s HUD-1 attached as Exhibit A).

51.  After extensive and intense negotiations with IndyMac Mortgage Services, a
division of Cross Defendant OneWest Bank, and the other lien holders to mitigate everyone’s
losses, which Plaintiff as owner of and investor in the Stevensons’ loan was made aware of by
IndyMac Mortgage Services, a division of Cross Defendant OneWest Baﬁk , the loan servicer or
its counsel, all of the other lien holders agreed to take substantial discounts on their liens in order
mitigate their and the Stevensons’ losses and damages and to allow the Unger sale to close,

52 Even though Plaintiff, as Trustee of the Indy Mac IMJA Mortgage Trust 2007-
A2 and its partner, counterpart, alter ego, co-conspitator and agent OneWest Bank knew their
refusal to negotiate a settlement would result in the real estate contract being terminated by the
buyer, OneWest and Indy Mac Mortgage Trust and Plaintiff as its partner, counterpart, alter ego,
co-conspirator and agent refused to negotiate in good faith and refused to agtee to accept a
reduced amount on the Stevensons® first lien so that the sale could be closed.

53.  Plaintiff, OneWest Bank and Indy Mac Trust have failed to engage in mandatory
loss mitigation efforts and failed to comply with South Carolina Supreme Coutt Order 2011-05~
02-01.

54,  This mortgage is subject to modification under several federélly funded programs,
such as RESPA, HAMP 1 and HAMP 2.

55.  Plaintiff, by and through and its partner, counterpa1:t, alter ego, co-conspirator and
agent OneWest Bank, failed to respond in a timely fashion to the Stevensons® efforts to sell their

home and pay off or get releases from all the other lien holders.
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FIRST COUNTERCLAIM AGAINST PLAINTIFF
(Unfair Trade Practices Act)

56.  The Stevensons incorporate by reference all the above patagraphs as though fully
set forth herein.

57.  This cause of action is brought pursuant to the South Carolina Unfair ’frade
Practices Act, S.C. Code § 39-5-10,

58,  Plaintiff and OneWest Bank committed unfair and deceptive acts and practice in
the conduct of trade or commerce which are offensive to public policy, immoral, unethical and
opﬁressive.

59,  Pursuant to HUD regulations, FHA guidance‘and South Carolina law, mortgage
lenders and their servicers, including Plaintiff, Indy Mac IMJA Mortgage Trust 2007-A2 and
OneWest Bank, are required to engage in loss-mitigation efforts to avoid the foreclosute of
single family residential mortgages. Lenders and» servicers are requited to refrain from
foreclosing on any FHA insured mortgage whete a default could be addressed by modifying the
terms of the mortgage or other less-costly alternatives to foréclosure wete available.

60.  Plaintiff, OneWest Bank, and Indy Mac IMJA Mortgage Trust 2007-A2 failed

and refused to engage in meaningful loss-mitigation efforts with the Stevensons and as a result

the Stevensons were not able to refinance their loan, modify their loan, had their attempts at loan
modification denied ar_ld were sued in a foreclosure action while they were making good faith
attempts to mitigate their and the lien holder’s losses by selling the property.

61.  The actions described above had the effect or tendency to deceive.

62.  The actions of Plaintiff, Indy Mac IMJA Mortgage Trust 2007-A2 and OneWest
Bank impact the public interest because they have taken similar acts in the past and their acts are

capable of repetition.
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63.  Furthermore, Plaintiff, OneWest Bank and Indy Mac IMJA Mortgage Trust 2007-
A2 actions were willful, unfair and deceptive.

64.  As a direct and proximate result of the deceptive and unfair trade practices of
Plaintiff, OneWest Bank and Indy Mac IMJA Mortgage Trust 2007-A2, the Stevensons have
suffered damages and are entitled to an award of actual damages, treble damages, attorneys’ fees
and costs and such other relief as the Court deems just or proper.

SECOND COUNTERCLAIM AGAINST PLAINTIFE
(Count Two — Breach of Duty of Good Faith)

65.  The Stevensons incorporate by reference all the above paragraphs as though fully
set forth herein.

66.  According to the Plaintif’s Complaint, the note and mortgage were assigned to
the Plaintiff,

67.  Plaintiff is the partner, counterpart, alfer ego, co-conspirator and agent with and
of OneWest Bank.

68.  In every contract in South Carolina, the parties are charged with a duty of good
faith and fair dealing,

69.  Plaintiff and OneWest enjoyed substantial discrctionary power affecting the rights
of the Stevensons duting the events alleged here. They were required to exercise such powér in

. good faith.

70'. If the Stevensons’ note and mortgage wete validly and properly assigned to the

Plaintiff, Plaintiff has breached its duty of good faith and fair dealing with the Stevensons by
failing to enter into good faith loan mitigation negotiations with the Stevensons, resulting in

damage to the Stevensons that include loss of the contract to sell their home and being subjected
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to foreclosure and deficiency judgments by other lien holders, damage to their credit and other

damages to be proven at trial.

THIRD COUNTERCLAIM AGAINST PLAINTIFF
(Count Three — Negligence)

71.  The Stevensons incorporate by reference all the above paragraphs as though ful}y
set forth herein,

72.  Plaintiff and Indy Mac IMJA Mortgage Trust 2007-A2 acting as the Stevensons’
lender and its partner, countélpart, alter ego, co-conspirator and agent OneWest Bank as the loan
servicer owed to the Stevensons a duty to exercise reasonable care and skill to engage in loss-
mitigation efforts to avoid the foreclosure of single family residential mortgages.

73.  Lenders and servicers are required to refrain from foreclosing on any FHA
insured mortgage where a default could be addressed by modifying the terms of the mortgage ox
other less-costly alternatives to foreclosure were available,

74.  Lenders and servicers are required to have in place Loss Mitigation Policies and
Procedures for dealing with problem loans, which the Stevensons’ loan became in Apzil 2010.

75.  Lenders and Servicers are required to have properly trained and qualified
employees and contractors involved with dealing with loss mitigation effoxts.

76.  Lenders and Setvicers are required to properly supervise and oversee the actions
of their employees engage in loss mitigation and loan modification efforts.

77.  In taking the actions alleged above and in failing to take the actions as alleged
above, and by having unqualified and pootly trained employees and contractors processing the
Stevenson’s loan mitigation efforts, and by failing to properly supervise its loss mitigation
programs, Plaintiff negligently breached its duty c;f care and skill to the Stevensons and in doing

so acted with reckless disregard and conscious indifference to the Stevensons’ rights.
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78.  Plaintiff's negligent breach of these duties has proximately caused the
Stevensons to suffer damage to their financial condition and credit, as well as other actual and

punitive damages to be proven at trial.

FIRST CROSS-CLAIM AGAINST ONEWEST BANK FSB
(Unfair Trade Practices in Violation of SC Code § 39-5-10)

79.  Stevensons incorporate by reference all the above paragraphs as though fully set
forth herein to the extent consistent with this Cross-claim

80. OneWest Bank FSB services the Stevensons’ loan. OneWest Bank, which is
doing business in South Carélina, is a federally chartered insured savings bank owned by
OneWest Bank Group, LLC.

81,  This cause of action is brought pursuant to the South Carolina Unfair Trade
Practices Act, 8.C. Code § 39-5-10.

82.  Dlaintiff and OneWest Bank committed unfair and deceptive acts and practice in
the condugt of trade or commerce which are offensive to public policy, immoral, unethical and
oppressive.

83.  Pursuant to HUD regulations and FHA guidance, mortgage lenders and their
servicers, including Plaintiff, Indy Mac and OneWest Bank, are required to engage in loss-
mitigation efforts to avoid the foreclqsure of single family residential mortgages. Lenders énd
setvicers are required to refrain from foreclosing on any FHA insured mortgage where a default
could be addressed by modifying the terms of the moﬁgaée or other less-costly alternatives to

foreclosure were available,

84,  Plaintiff, OneWest Bank, and Indy Mac Mortgage Trust failed and refused to
engage in meaningful loss-mitigation efforts with the Stevensons and as a result the Stevensons

wete not able to refinance their loan, modify their loan, had their attempts at loan modification

13




denied and were sued in a foreclosure action while they wete making good faith attempts to
mitigate their 'and the lien holders losses by selling the property.

85.  The actions described above had the effect or tendency to deceive.

86.  The actions of Plaintiff, Indy Mac Tiust and OneWest Bank impact the public
interest because they have taken similar action in the past and their acts are capable of repetition:

87.  Furthetmore, Plaintiff, OneWest Bank and Indy Mac Mortgage Trust’s actions
were willful, unfair and deceptive.

88.  As a direct and proximate result of the deceptive and unfair trade practiceé of
Plaintiff, OneWest Bank and Indy Ms;tc Mortgage Trust, the Stevensons have suffered damages
and are entitled to an award of actual damages, treble damages, attorneys’ fees and costs and

such other relief as the Court deems just or proper. D .
D

SECOND CROSS-CLAIM AGAINST ONEWEST BANK ’ ?

(Count Two — Breach of Duty of Good Faith)
89.  The Stevensons incorporate by reference all the above paragraphs as though fully
set forth herein,
90.  Indy Mac Bank was the prede'cessor of OneWest Bank and Indy Mac Bank was
the original mortgage lender on the Stex‘/ensons’ residence at 173 Tradd St in Chatleston, SC.
91.  According to the Plaintiff’s Complaint, the note and mortgage were assigned to

the Plaintiff.

92.  OneWest Bank FSB is the “servicer” of the Loan which Plaintiff is the Investor in

and has had assigned to it.

93.  OneWest Bank is the partner, counterpart, alter ego, co-conspirator and agent
with and of the Plaintiff and Indy Mac IMJA Mortgage Trust 2007-A2 in servicing the

Stevensons’ loan,
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94,  In every contract in South Carolina, the parties are charge(i with a duty of good
faith and fair dealing,

95.  The Plaintiff and OneWest enjoyed substantial discretionary power affecting the
rights of the Stevensons during the events alleged here. They wete required to exercise such
power in. good faith.

96.  OneWest Bank, as the Stevensons® loan servicer, has breached its duty of good
fait‘h and fair dealing with the Stevensopg by failing to enter into good faith loan mitigation
11egotiatioﬁs with the Stevensons, resulting in démage to the Stevensons that include loss of the
contract to sell their home and being subjected.to foreclosure and deficiency judgments by other

lien holders, damage to their credit and other damages to be proven at trial.

THIRD COUNTERCLAIM AGAINST PLAINTIFF }EL

(Count Three — Negligence)

97.  The Stevensons incorporate by reference all the above paragraphs as though fully
set forth herein.

98.  OneWest Bank, acting as the Stevensons’ loan servicer and as the partner,
counterpart, alter egof_co—conspirato1' and agent of the Plaintiff, which owned the Stevensons’
loan, owed to the Stevensons a duty to exercise reasonable care and skill to engage in loss-
mitigation efforts to avoid the foreclosure of single family residential mortgages.

99,  Lenders and setvicers are required to refrain from foreclosing on any FHA
insured mortgage where a default could be addressed by modifying the terms of the mortgage or
other less-costly alternatives to foreclosure were available.

100. Lenders and servicers are required to have in place Loss Mitigation Policies and

Procedures for dealing with problem loans, which the Stevensons’ loan became in April 2010
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101. Lenders and Servicers are requited to have properly trained and qualified
employees and contractors involved with dealing with loss mitigation efforts.

102, Lenders and Servicers are required to properly supervise and oversee the actions
of their employees engage in loss mitigation and loan modification efforts.

103. By having unqualified and poorly trained employees and contractors processing
the Stevenson’s loan mitigation efforts, One West Bank has breached its duty of care to the
Stevensons.

104.  In taking the actions alleged above and in failing to take the actions as alleged
above, OneWest Bank negligently breached its duty of care and skill to the Stevensons and in
doing so acted with reckless disregard and conscious indifference to the Stevensons’ rights.

105. OneWest Bank’s negligent breach of these duties has proximately caused the
Stevensons to suffer damage to their financial condition and credit, as well as other actual and
punitive damages to be proven at trial.

COUNTER CLAIM AND CROSS-CLAIM AGAINST

PLAINTIFF AND CROSS DEFENDANT
(Conspiracy)

106.  The Stevensons repeat and reallege everything sct forth above verbatim.

107.  The tort of civil conspiracy in South Carolina contains three elements: (1) a
combination of iwo or more persons; (2) for the purpose of injuring the plaintiff; (3) causing
plaintiff special damage.

108.  Plaintiff and Cross Defendant have engaged in a civil conspiracy, for the purpose
of using their size, superior financial strength and huge 1‘esourc'es;, to beat the Stevensons down

and force them into accepting an unfair result to their good faith attempts to mitigate their, the
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Plaintiff’s and the Cross Defendant’s losses, thereby specially injuring and damaging the
Stevensons.

109. The Stevensons have been specially damaged by the loss of the contract to sell
their home, being subjected to forecloswe and deficiency judgments by other lien holders,
damage to their credit, the incurting of legal fees to combat the conspiracy and other actval and
punitive damages to be proven at trial.

110.  As a direct and proximate of this civil conspiracy, the Stevensons are entitled to

damages and relief as set forth below

PRAYER FOR RELIEFE

WHEREFORE, the Stevensons pray the Court to enter an Order:
i, Declaring that the Plaintiff shall have and recover nothing from the Stevensons; '

i, Awarding all appropriate damages f(; the Stevensons, to include treble damages
and aftomney’s feés under the SCUTPA_ against the Plaintiff and the Cross Defendant OneWest
Bank FSB;

i, A Awarding al} appropriate damages to the Stevensons for breach of the duty of
good faith and fair dealing under the loan and servicing contracts against the Plaintiff and the
Cross Defendant OneWest Bank TSB;

iv. Awarding all appropriate actual and punitive damages to the Stevensons under
their negligence claims against the Plaintiff and the Cross Defendant OneWest Bank FSB;

v, Awarding all appropriate actual and punitive damages to the Stevensons under
their civil conspiracy claims against the Plaintiff and the Cross Defendant OngWest Bank FSB;

Vi. Providing such other relief as may be just and proper.
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This { ,Q day of December, 2013,

TQH@@QQ\/&/M

J. Rutledge Young, Jr., $¢BapNo, 5737/
jry@duffyandyoung.com

Julie L. Moore, SC Bar No. 78677
jmoore@duffyandyoung.com

Durry & Young, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044 (phone)

(843) 720-2047 (fax)
Attorneys for the Stevenson Defendants
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing DEFENDANTS THOMAS C. STEVENSON, I
AND IRVEN M. STEVENSON’S ANSWER TO AMENDED COMPLAINT AND
AMENDED COUNTERCLAIMS AND CROSS-CLAIMS has been served upon each of the

parties to this action by depositing same in the United States mail, postage prepaid, in an
envelope(s) addressed as follows:

John J. Heatn, Esq,

Rogers Townsend & Thomas, PC
PO Box 100200

Columbia, SC 29202

Attorneys for Plaintiff

Tara B, Nauful, Esq.

\::‘;-;'_’)

Haynsworth Sinkler Boyd, PA Bl T e

PO Box 340 voec g b

Charleston, SC29402 ol B

Attorneys for NBSC \ o O it
RS S e

Milton G. Kimpson, Esq. * (g% > |

SC Department of Revenue ' 28 L

Office of General Counsel for Litigation RS

PO Box 12265

Columbia, SC 29211
Attorney for SC Dept. of Revenue

th

This f 22 day of December, 2013.

Durry & YOUNG, LLC .
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|___HUD- Attachment

Borrower(s): Rabekah H. Unger
10 Halsey Strest
Chadeslon, SC 20401
Lender: Callber Funding, LLG
Setllemont Agent: Moore & Van Allen, PLLG
Placo of Settlemeont: 40 Calhoun Slraat, Sulte 300
. Charleston, SC 20401
Seltloment Dates May 1, 2012
Property Looallon: 173 Tradd Slreal
Charleslon, 80 20401
Charleslon Counly, Seuth Caroling
TMS: 467-11-01-063

Sellaifs): Irven M. Slevenson

Seller Loan Payoff Detalls

Payolf First Morigage {0 IndyMac Bank

Loan Payoff As of
Tolel Additlonal Inlerest days @ Per Diem
Total Loan Payolf ___750,000.00 -
Payoff Second Morlgage o NBSC h
Loan Payolt s of
Tolal Additlonal Interest days @ Per Dlem
Tolal Loan Payoff 200,000.00
Title Sorvices and Lender's Tlile Insuranse Detalls BORROWER SELLER
Title Abstract 205,00
lo Absfracting Co., LLC
Tille Binder 100,00
o Moore & Van Allen, PLLC
Lender's il Insurance : 100,00
to Chicago Tiila Insuranca Compan
Total $ 49600 $ 0,00
Setfloment or Closing Fee Defalls BORROWER SELLER
Salisfaction Hendling Fee 15.00
lo Moore & Ven Allen, PLLC/RMG
Total $ 0.00 $ 15.00
Owner's Title Insurance BORROWER SELLER
Ovwmer's Pollcy Premium 2,208,00
te  Chicago Title Insurance Company
Tolal $_ 229600 § 0.00

WARNING} (s a crime to knowingly make false slatomsnts lo the Unlled States on this or aty stmifar form, Penallles upon gonviction car
Ineludo a flae and Impdsonment, For dotalls ses; Tifla 18 U.8, Oodo Seclton 1001 and Seollon 1010,

(029840.6.PFDI020840.5121)




HUD-1 Attachment - Gontinyed

Lender's Title Insurance

!{ees ulso shatn above In Tiile Sarylces snd Londer's Titlo Insurange Details

Lender's Polloy Premium :
{o Ghicago Title Insurance Company

WARNING; It[s & orimo to knowingly mako falso stalements

{neluds  fins and Imprisonment. For delails sees Tille

Tolal

18 U,8, Code Seotlon 1001 and Ssetion 1040,

BORROWER SELLER
100.00
10000 $ 0.00
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STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON

Deutsche Bank National Trust Company, as
Trustee of the IndyMac IMJA Mortgage
Trust 2007-A2, Mortgage Pass-Through
Certificates, Series 2007-A2 under the
Pooling and Servicing Agreement dated
August 1, 2007,

Plaintiff,
Vs,

Thomas C. Stevenson III, Irven M.
Stevenson, National Bank of South Carolina
nka Synovus Bank and South Carolina
Department of Revenue, and OneWest Bank
FSB, including its division known as Indy
Mac Mortgage Services, ‘

Defendants.

IN THE COURT OF COMMON PLEAS ¢ ©
NINTH JUDICIAL CIRCUIT %%
CIVIL ACTION NO. 2012-CP-10:18447%,
O iy
&IL <("¢' (;

Ly

N we

ORDER GRANTING MOTION TO
TRANSFER LEGAL COUNTERCLAIMS TO
JURY ROSTER

Thomas C. Stevenson IIT and Irven M. Stevenson (“Stevenson Defendants™) filed a

Motion to Transfer their counterclaims in this action to the jury roster. This matter came before

the Court on July 30, 2014, and lhe_fourt heard oral arguments and considered all memoranda of

law filed. The Stevenson Defendants were represented by J. Rutledge Young, Jr. and Julie

Moore Rode of Duffy & Young, LLC. The Plaintiff was represented by Sean A. O’Conner of

The Finkel Law Firm, LLC.

A mortgage foreclosure is an action in equity. See U.S. Bank Trust Natl. Ass'n v. Bell

385 S.C. 364, 373, 684 S.E.2d 199, 204 (Ct. App. 2009). When a complaint is equitable and a

counterclaim is legal and compulsory, the defendant has the right to a jury trial on the

counterclaim. C & S Real Estate Servs., Inc. v. Massengale, 290 S.C. 299, 302, 350 S.E.2d 191,

193 (1986), modified by Johnson v. S.C. Nat'l Bank, 292 S.C. 51, 354 S.E.2d 895 (1987).




In North Carolina Federal Savings and Loan Ass’n v _Dav Corp, et al, 298 S.C. 514,

381S.E. 2d 903 (1989), our Supreme Court set forth the test to be followed to determine a
counterclaiming defendants right to jury trial, to wit: Is the counterclaim legal in nature and is
the counterclaim compulsory under Rule 13 (a) , SCRCVP. The parties agree and the Court
finds that the Stevenson Defendants’ counterclaims for unfair trade practices act, breach of duty
of good faith, negligence, and conspiracy are legal in nature.

Using the logical relation test set forth in North Carolina Federal, supra, and for the

reasons expressed on the record it the hearing on July 30, 2014, the Court finds that the

counterclaims are compulsory and the Defendants have a right to a jury trial on their

counterclaims. See Lester v. Dawson, 327 S.C. 263, 267, 491 S.E.2d 240, 242 (1997); Johnson

v. S.C. Nat'l Bank, 292 S.C. 51, 354 S.E.2d 895 (1987). The Court further holds that the legal

counterclaims are to be tried first. See Plantation Fed. Bank v, Gray, 401 S.C. 507, 510, 737

S.E.2d 515, 517 (Ct. App. 2013) (reversing the master’s decision to allow a foreclosure action to

proceed prior to a jury trial on legal counterclaims) and Wachovia Bank National Association v

Blackbumn. et.al. , 407 S.C. 321, 755 S.E. 2d 437 (2014).

The Court hereby GRANTS Defendants’ motion and orders that Defendants’

counterclaims be transferred to the jury roster and tried before the foreclosure action is scheduled

QZ:J «A&b@w\&

R. Markley Dennis, Jr
Presiding Judge, Ninth Ju mal Circuit

for trial.

AND IT IS SO ORDERED.

Charleston, SC
August , 2014
0 .\0} 7
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Honorable R. Markley Dennis, Jr., Presiding Judge, Ninth Judicial Circuit
Case No. 2012-CP-10-01844

Deutsche Bank National Trust Company, as Trustee of the IndyMac IMJA Mortgage
Trust 2007-A2, Mortgage Pass-Through Certificates, Series 2007-A2 Under the
Pooling and Servicing Agreement dated August 1, 2007,

Appellants,
V.
Thomas C. Stevenson, III and Irven M. Stevenson, National Bank of South Carolina
n/k/a Synovus Bank, South Carolina Department of Revenue, and OneWest Bank FSB,
including its division known as Indy Mac Mortgage Services,

Defendants,

Of which Thomas C. Stevenson, III and Irven M. Stevenson are the Respondents.

PROOF OF SERVICE

I, Lisa Sharpe, paralegal with Duffy & Young, LLC, certify that I have served
RESPONDENTS’ MOTION TO DISMISS APPEAL on Appellants by U.S. mail
on September 19, 2014 by depositing a copy of it to their attorneys of record as shown
below:

Sean A. O’Connor, Esq.

Finkel Law Firm, LLC RECEWED
PO Box 41489
Charleston, SC 29423 SEP 2 9 2014

Attorney for Appellants
SC Court of Appeals



Tara E. Nauful, Esq.

Adams and Reese, LLP

1501 Main Street, 5" Floor

Columbia, SC 29201

Attorney for Defendant National Bank of South
Carolina n/k/a Synovus Bank

(not an Appellant or Respondent to this appeal)

Milton G. Kimpson, Esq.

SC Department of Revenue

Office of General Counsel for Litigation

PO Box 12265

Columbia, SC 29211

Attorney for Defendant SC Department of Revenue
(not an Appellant or Respondent to this appeal)

st gz

Lisa Sharpe '

Paralegal

DUFFY & YOUNG, LLC

96 Broad Street

Charleston, South Carolina 29401
(843) 720-2044 (phone)

(843) 720-2047 (fax)

September 19, 2014
Charleston, South Carolina



DUFFY & YOUNG 11¢
96 BROAD STREET, CHARLESTON SC 29401

iwlephone 843-720-2044 Farsimile 84 3.7 202047

ATTORNEYS AT LAW

September 19, 2014

VIA FEDEX

The Honorable Jenny Abbott Kitchings
South Carolina Court of Appeals

1205 Pendleton Street

Columbia, South Carolina 29201

RE: Deutsche Bank v. Thomas Stevenson 111
Civil Aciton No.: 2012-CP-10-01844
Appellate No.: 2014-001791

Dear Ms. Kitchings:

Enclosed herewith for filing in the above-referenced matter, please find the
original and seven (7) copies of Respondents’ Motion to Dismiss Appeal and
accompanying Proof of Service for same. Kindly return one (1) file-stamped copy of
same in the enclosed self-addressed stamped envelope provided. Also enclosed is our
firm’s check in the amount of $25.00, which represents your filing fee for same.

Should you have any questions or concerns, please do not hesitate to contact our
office.

spectfully,

e Shan

isa Sharpe
Paralegal

Enclosures (as stated) RECEWED

cc: Sean A. O’ Connor, Esq. (w/enc.)
Tara E. Nauful, Esq. (w/enc.) SEP 9 2 2014

Milton G. Kimpson, Esq. (w/enc.) SC Court of Appea|s

Isharpedidofivandyoung.com

WWW. DUFFYANDYOUNG.COM



