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Appellant Clarence Williams Jenkins seeks review of his -
convictions for kidnapping and murder. Appellant argues the trial court's refusal to
provide the jury with the circumstantial evidence instruction quoted in State v.




Edwards' violated his right to require the prosecution to prove his guilt beyond a
reasonable doubt. Appellant also challenges the trial court's failure to strike the
testimony of the State's fingerprint expert, or, in the alternative, to grant a mistrial,
-arguing the prosecution withheld evidence material to the testimony in question.
We affirm.

FACTS/PROCEDURAL HISTORY

On the morning of April 7, 2008, Sue Bostic discovered a garbage bag with -
unknown contents sitting on her front porch and a threatening note under the
windshield wiper of her automobile.”> Bostic contacted the Greenville City Police
Department, and Officer Scott Odom responded to the call. Officer Amber Allen

“also arrived at the scene and spoke with Bostic while Officer Odom took the

garbage bag to the back of his vehicle to inspect the bag's contents. Officer Odom
discovered a severed human foot and hand and several severed toes. Officer
Michael Petersen, who was employed with the forensic division of the Greenville
County Department of Public Safety, then arrived to assist in processing the crime
scene and collecting the evidence. Officers Allen and Petersen were informed that
a similar note and garbage bag containing severed body parts had been left at the
residence of Judon Burnside. They later proceeded to this residence to collect the

evidence.

Officer Petersen took the garbage bags and their contents to the morgue and rolled
fingerprint impressions from the severed hands. Captain Jackie Kellet, of the
forensic division of the Greenville County Department of Public Safety, examined
the fingerprints processed by Officer Petersen and matched them to ﬁngerprmts on
file for Mekole Harris (Victim).

On April 10, 2008, police arrested Appellant and his wife, Carmen Jenkins (Wife),

for the murder of Victim. On November 18, 2008, the Greenville County Grand
Jury indicted Appellant for murder. In December 2008, the State filed a Notice of
Intent to Seek the Death Penalty against Appellant and Wife. In September 2009,

1298 S.C. 272, 274-76, 379 S.E.2d 888, 889 (1989), abrogated by State v. Cherry,
361 S.C. 588, 595606, 606 S.E.2d 475, 478-82 (2004).

2 The facts of this case are horrific; however, it is necessary to discuss them to give
context to Appellant's arguments regarding circumstantial evidence and to explain
the relevance of Appellant's arguments regarding the fingerprint identification of
the victim.
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Wife advised investigators of the location of Victim's remains in exchange for the
State's withdrawal of its Notice of Intent to Seek the Death Penalty against Wife.

On March 9, 2011, Wife entered into a plea agreement with the State, requiring her
truthful testimony in Appellant's trial in exchange for the State's subsequent
request for a reduction in Wife's sentence. On September 13, 2011, the Grand Jury
indicted Appellant for the kidnapping of Victim. On March 27, 2012, Wife pled
guilty to the murder of Victim and was sentenced to fifty years of imprisonment.
On this same day, the State withdrew its Notice of Intent to Seek the Death Penalty
against Appellant. :

Appellant's trial took place on April 9 through 13, 2012. Captain Kellet, who had
matched the fingerprints from the severed hands to Victim's fingerprints, was
qualified as an expert in fingerprint analysis, and she explained the process she
went through in identifying Victim's fingerprints. The first step was entering the
unknown fingerprints into the Automated Fingerprint Identification System
(AFIS), a computerized database maintained by the South Carolina Law
Enforcement Division (SLED). She explained that AFIS "sends back a list of
respondents,” and in this case "we ask for the top 25 people." Here, Victim's "State
ID number"® was the first number on the list of respondents. Captain Kellet then
pulled ‘a fingerprint card for Victim from her agency's records and visually
compared, point by point, Victim's prints to the unknown prints. Once she
determined the known and unknown fingerprints matched, she felt no need to
examine any other fingerprints from the AFIS list of respondents. o

The State also presented the testimony of Wife, who testified about Appellant's
alleged plan to intimidate a former housemate, Grace Davis, into returning to their
home and continuing to live with them. According to Wife, during the time Davis
lived with Appellant and Wife, Davis developed an intimate relationship with both
of them. Eventually, the Department of Social Services removed Davis's children
from the home and notified her that she could not regain custody of her children as
long as she was living with Appellant and Wife. Therefore, Davis left the home.
A few days later, Appellant told Wife that Davis "needed to come back to [their]
relationship because she was a partner in [their] relationship" and "she knew too
much about the organization that he was in." Appellant also told Wife "the
organization would kill all of [them] if she didn't come back." Wife testified that
she had never heard about this organization until that day.

3 The State ID number "is assigned to you by SLED if you've ever been
fingerprinted."

47



Appellant began executing his plan to intimidate Davis by mailing threatening

letters to her and to members of her family. Next, on the evening of Friday, April

4, 2008, Appellant brought home Victim, a prostitute, and handcuffed her to a bed.

Appellant told Victim that he and Wife were police officers and that Victim was-
"under arrest for prostitution and possession of crack." Appellant also told Victim

that the only way she would get out of those charges was for her to help Appellant

and Wife with a "case." The "case" Appellant referenced was his plan to

intimidate Davis into returning to their home.

Afier Victim agreed to cooperate, Appellant removed the handcuffs. Appellant
wrote out a script for Victim to read over a telephone to members of Davis's
family. Appellant then handcuffed Victim again and gave the script to her to
memorize. Sometime around midnight, Appellant, Wife, and Victim went to a pay
telephone at a nearby gasoline station, and Appellant dialed the telephone numbers
for Davis's mother, Judon Bumnside, and Davis's aunt, Sue Bostic. During each
telephone call, Victim recited the material from the script written by Appellant.
Appellant and Wife then took Victim back to their home, and Appellant
handcuffed Victim to a chair for the remainder of the day on Saturday.

On Saturday night, Appellant crushed up "some Tylenol PM and some other
sleeping medicine," mixed it into some ice cream, and gave it to Victim. However,
Victim only ate a small amount of the ice cream. On the next day, Sunday, April
6, 2008, Appellant ordered Wife to kill Victim, who was still handcuffed to the
chair. Wife attempted to strangle Victim with a cable cord, but as Victim struggled
“against Wife, Wife lost control of the cord. Appellant then tied the cord to the
back of the chair, placed a plastic bag over Victim's head, and suffocated her.

Appellant and Wife took Victim's body to the bathroom and placed her body in the
shower. Later that day, Appellant dismembered Victim's body, forcing Wife to
participate, and placed the dismembered parts in the couple's freezer. Appellant
and Wife disposed of Victim's body near a golf course on Paris Mountain and
returned to their residence, where Appellant placed the dismembered parts into two
separate garbage bags. '

After midnight, Appellant and Wife went to Bostic's apartment. Appellant
"dropped [Wife] off right at the entrance of the apartments . . . ." Wife took one of
the garbage bags and threw it onto Bostic's front porch. Wife then left a
threatening letter on the windshield of Bostic's car. Next, Appellant drove Wife to
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Bumside's residence. Wife placed a second threatening letter in Burnside's
mailbox and placed the second garbage bag on Burnside's front porch.

Robin Taylor, a- SLED employee, also testified at Appellant's trial. Taylor
described the DNA analysis she performed on a swab from the severed hand.
Taylor matched the DNA from this swab to the DNA from swabs of blood
collected from (1) a wall near the ceiling in a bathroom at Appellant's residence;
(2) a wall on the right side of the medicine cabinet in Appellant's bathroom; (3) a
latex glove found on the ﬂoor of Wife's van; and (4) the p-trap of the shower drain
in Appellant's bathroom.* _

The jurors deliberated for over four hours. The foreperson then sent a note to the
trial court indicating the jurors were unable to reach a unanimous decision on one
of the charges against Appellant. The trial court sent the members of the jury
home for the night. The next moming, the trial court prov1ded the jury with an
Allen instruction before they resumed their deliberations.” A little over one hour
later, the jury returned a verdict of guilty on both charges against Appellant. The
trial court sentenced Appellant to life in prison. This appeal followed.

ISSUES ON APPEAL

1. Did the trial court's refusal to provide the jury with the circumstantial evidence
instruction quoted in State v. Edwards violate Appellant's right to require the
prosecution to prove his guilt beyond a reasonable doubt?

2. Did the trial court err in failing to strike the testimony of Captain Kellet, the
State's fingerprint expert, or, in the alternative, to grant a mistrial, where
Appellant's counsel did not receive a copy of Captain Kellet's file prior to trial?

3. Did the trial court err in declining to grant Appellant enough recess time to hire
an expert to review Captain Kellet's file?

* The record does not indicate when the swabs were taken from Appellant's
bathroom and Wife's van.

S See Allen v. United States, 164 U.S. 492, 501 (1896) (finding no error in 2 jury
instruction admonishing jurors to give due deference to the opinions of their fellow
jurors).
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STANDARD OF REVIEW

"In criminal cases, the appellate court sits to review errors of law only." State v.
Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). Thus, an appellate court is
bound by the circuit court's factual findings unless they are clearly erroneous. Id.

LAW/ANALYSIS
I Jury Instruction

Appellant maintains the trial court's rejection of his proposed cucumstantlal
‘evidence instruction, based on the instruction approved in State v. Edwards.®
violated his right to require the prosecutlon to prove his guilt beyond a reasonable
doubt. Appellant argues the instruction given confused the j Jury regarding how to
evaluate circumstantial evidence. We find no reversible error.’

"In reviewing jury charges for error, this Court considers the trial court's jury
charge as a whole and in light of the evidence and issues presented at trial.". State
v. Logan, 405 S.C. 83, 90, 747 S.E.2d 444, 448 (2013) (citation omitted). "A jury
charge is correct if, when read as a whole, the charge adequately covers the law.
Id. at 90-91, 747 S.E.2d at 448. "A jury charge that is substantially correct and

6298 S.C. 272, 274-76, 379 S.E.2d 888, 889 (1989), abrogated by State v. Cherry,
361 S.C. 588, 595606, 606 S.E.2d 475, 478-82 (2004).

7 The State asserts Appellant failed to preserve his argument that the trial court's
circumstantial evidence instruction violated a constitutional right. The State argues
trial counsel's request to provide the jury with the Edwards instruction was based
on state law rather than constitutional law. Given the constitutional foundation on
which our state's circumstantial evidence jurisprudence is based, it is likely that
trial counsel's reference to recent case law developments sufficiently apprised the
trial court of the constitutional component of his request for the Edwards
instruction. Further, any doubt concerning whether Appellant's "reasonable doubt"
argument was preserved for review should be resolved in favor of finding the
argument preserved. See Atl. Coast Builders & Contractors, LLC v. Lewis, 398
S.C. 323, 330, 730 S.E.2d 282, 285 (2012) (recognizing "it may be good practice
for [the appellate court] to reach the merits of an issue when error preservation is
doubtful™); id. at 333, 730 S.E.2d at 287 (Toal, C.J., concurring) ("[W]here the
question of preservation is subject to multiple interpretations, any doubt should be
resolved in favor of preservation.").
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covers the law does not require reversal." Id. (citation and quotation marks
omitted). "Jury instructions should be considered as a whole, and if as a whole,
they are free from error, any isolated portions which may be misleading do not
constitute reversible error." Id. at 94 n.8, 747 S.E.2d at 449 n.8. (citation omitted).
"Generally, the trial judge is required to charge only the current and correct law of
South Carolina." State v. Brown, 362 S.C. 258, 261,.607 S.E.2d 93, 95 (Ct. App.
2004). "To warrant reversal, a trial judge's refusal to give a requested jury charge
must be both erroneous and prejudicial to the defendant." Id. at 262, 607 S.E.2d at
95.

In Edwards, our supreme court quoted the circumstantial evidence standard "to be -
charged for use by the jury in its deliberation." 298 S.C. at 275, 379 S.E.2d at 889.

Under this test, the jury may not convict unless:

every circumstance relied upon by the State be proven
beyond a reasonable doubt; and . . . all of the
circumstances so proven be consistent with each other
and taken together, point conclusively to the guilt of the
accused to the exclusion of every other reasonable
hypothesis. 1t is not sufficient that they create a

- probability, though a strong one and if, assuming them to
be true they may be accounted for upon any reasonable
hypothesis which does not include the guilt of the
accused, the proof has failed.

Id. (emphasis added) (quoting State v. Littlejohn, 228 S.C. 324, 328, 89 S.E.2d
924, 926 (1955)). However, in State v. Grippon, the court recommended that once
a proper reasonable doubt instruction is given, the following instruction be given: -

There are two types of evidence which are generally
presented during a trial—direct evidence and
circumstantial evidence. Direct evidence is the testimony
of a person who asserts or claims to have actual
knowledge of a fact, such as an eyewitness.
Circumstantial evidence is proof of a chain of facts and
circumstances indicating the existence of a fact. The law
makes absolutely no distinction between the weight or
value to be given to either direct or circumstantial
evidence. Nor is a greater degree of certainty required of
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circumstantial evidence than of direct evidence. You
should weigh all the evidence in the case. After
weighing all the evidence, if you are not convinced of the
guilt of the defendant beyond a reasonable doubt, you
must find [the defendant] not guilty.

327 S.C. 79, 83-84, 489 S.E.2d 462, 464 (1997).

In State v. Cherry, 361 S.C. 588, 597, 606 S.E.2d 475, 480 (2004), our supreme
court held that in cases relying, in whole or in part, on circumstantial evidence,
South Carolina courts must use the jury charge recommended in Grippon. Cherry
also eliminated the "reasonable hypothesis" language found in the Edwards
instruction. Cherry, 361 S.C. at 601, 606 S.E.2d at 482 ("[Tlhe reasonable
hypothesis charge merely serves to confuse juries by leading them to believe that
the standard for measuring circumstantial evidence is different than that for
measuring direct evidence when, in fact, it is not."). Notably, other language from
the Edwards instruction was recently reaffirmed, slightly modified, and
recommended in future jury instructions.  See State v. Logan, 405 S.C. 83, 99, 747
S.E.2d 444, 452 (2013) ("[T]o the extent the State relies on circumstantial
evidence, all of the circumstances must be consistent with each other, and when
taken together, point conclusively to the guilt of the accused beyond a reasonable
doubt. . . . If these circumstances merely portray the defendant's behavior as
suspicious, the proof has failed.") (emphases added). '

In Logan, the court set forth the following instruction to be given to the jury, in
addition to a proper reasonable doubt instruction, when so requested by a
defendant:

There are two types of evidence which are generally
presented during a trial—direct evidence and
circumstantial evidence. Direct evidence directly proves
the existence of a fact and does not require deduction.
Circumstantial evidence is proof of a chain of facts and
circumstances indicating the existence of a fact.

Crimes may be proven by circumstantial evidence. The
law makes no distinction between the weight or value to
be given to either direct or circumstantial evidence,
however, to the extent the State relies on circumstantial
evidence, all of the circumstances must be consistent with
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each other, and when taken together, point conclusively
to the guilt of the accused beyond a reasonable doubt. If
these circumstances merely portray the defendant's
behavior as suspicious, the proof has failed.

The State has the burden of proving the defendant guilty
beyond a reasonable doubt. This burden rests with the
State regardless of whether the State relies on direct
evidence, circumstantial evidence, or some combination
of the two.

Id. at 99, 747 S.E.2d at 452 (emphases added). The court hastened to add: "This
holding does not prevent the trial court from issuing the circumstantial evidence
charge provided in Grippon and Cherry. However, trial courts may not
exclusively rely on that charge over a defendant's objection." Id. at 100, 747
S.E.2d at 452-53. Nonetheless, the Logan court ultimately concluded any error in
the trial court's jury instructions was harmless beyond a reasonable doubt because
the trial court "clearly instructed the jury regarding the reasonable doubt burden of
proof” and its jury instruction, "as a whole, properly conveyed the applicable law."

Logan, 405 S.C. at 94 n.8, 747 S.E.2d at 449 n.8. (citations omitted).

In the instant case, the trial court gave the following jury instruction on

circumstantial evidence:

Now, there are two types of evidence which are generally
presented during a trial. And they are known as direct
evidence and circumstantial evidence. Direct evidence is
the testimony of a person who claims to have actual
knowledge of a fact, such as an eye witness [sic]. It is
evidence which immediately establishes the main fact
sought to be proven. Circumstantial evidence is proof of
a chain of facts and circumstances indicating the
existence of the main fact. It is evidence which
immediately establishes collateral facts from which the
main fact may be inferred. Circumstantial evidence is
based on inference and not on personal knowledge or
observation.- The law makes absolutely no distinction
between the weight or value to be given to either direct or
circumstantial evidence. Nor is a greater degree of
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certainty required of circumstantial evidence than of
direct evidence. You should weigh all of the evidence in
the case. After weighing all of the evidence, if you are
not convinced of the guilt of the Defendant beyond a
reasonable doubt, then you should find the Defendant not

guilty.

(emphasis added). This instruction is virtually identical to the Grippon instruction.
327 S.C. at 83-84, 489 S.E.2d at 464.

The State argues that at the time of Appellant's trial, the "relevant precedent
dictated that only the Grippon charge be used." The State points out that the
Logan opinion was published while the appeal in this case was pending. In
response, Appellant maintains that Logan applies retroactively to his trial, citing
State v. Belcher, 385 S.C. 597, 612-13, 685 S.E.2d 802, 810 (2009) and Griffith v.
Kentucky, 479 U.S. 314, 328 (1987), for the proposition that a new rule for the
conduct of criminal prosecutions must be applied retroactively to all cases pending
on direct review or not yet final. We agree that Griffith requires the application of
Logan to cases pending on appeal at the time the Logan opinion was published.
Nevertheless, this court is constrained to affirm the trial court's denial of
Appellant's request to give the Edwards instruction for two reasons.

First, Appellant's proposed instruction contains the following language: "[Y]ou
may not convict a defendant unless . . . all of the circumstances . . . taken together,
point conclusively to the guilt of the accused fo the exclusion of every other
reasonable hypothesis." Our supreme court has cautioned against using this .
language in jury instructions. See Logan, 405 S.C.at 98, 747 S.E.2d at 451-52
("[RJequiring a jury to inquire as to whether there is any other reasonable
explanation other than the defendant's guilt comes perilously close to shifting the
burden of proof from the State to the defendant." (citation omitted)).

Second, any error in the omission of certain language from the Logan instruction
was harmless beyond a reasonable doubt because the trial court's instruction, as a

-whole, properly conveyed the applicable law. The trial court provided the
following instruction as to the State's burden of proof:

Now, Clarence Jenkins has pled not guilty to these
indictments. And that plea puts the burden on the State
to provide [sic] the Defendant guilty. A person charged
with committing a criminal offense in South Carolina is
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never required to prove themselves innocent. And I
charge you that it is a cardinal and important rule of the
law that a defendant in a criminal trial will always be
presumed to be innocent of the crime for which an
indictment has been issued unless and until guilt has been
proven by evidence satisfying you of guilt beyond a
reasonable doubt.

Now, reasonable doubt is the kind of doubt which would
cause a reasonable person to hesitate to act. And
reasonable doubt may arise from the evidence which is in
the case or from the lack or absence of evidence in the
case. And you, the jury, must determine whether or not
reasonable doubt exists as to the guilt of this Defendant.
The State has the burden of proving each and every
element of a crime beyond a reasonable doubt. And any
reasonable doubt that you may have in your deliberations
should be resolved in favor of the Defendant.

We find this reasonable doubt instruction to be a correct statement of the law. See
State v. Jones, 343 S.C. 562, 578, 541 S.E.2d 813, 821 (2001) (holding a jury
instruction explaining, "A reasonable doubt is the kind of doubt that would cause a
reasonable person to hesitate to act" was "a.correct statement of South Carolina
law."). Further, the trial court's instruction on circumstantial evidence immediately

followed the reasonable doubt instruction. As our supreme court ultimately.

concluded in Logan, we conclude the trial court's instructions in the present case,
as a whole, properly conveyed the applicable law. See Logan, 405 S.C. at 94 n.8,
747 S.E.2d at 449 n.8 ("A trial court's decision regarding jury charges will not be
reversed where the charges, as a whole, properly charged the law to be applied.”
(citation omitted)); id. (concluding any error in the trial court's jury instructions
was harmless because the trial court "clearly instructed the jury regarding the
reasonable doubt burden of proof" and its jury instruction, "as a whole, properly
conveyed the applicable law." (citations omitted)). Therefore, we affirm the denial
of Appellant's request to provide the Edwards instruction.

II. Withholding of Evidence

Appellant challenges the trial court's refusal to grant him relief based on the
prosecution's failure to produce Captain Kellet's file documenting her identification
of Victim's fingerprints, citing Rule 5 of the South Carolina Rules of Criminal
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Procedure.® Appellant argues this alleged Rule 5 violation compromised his ability
to fully impeach the credibility of Captain Kellet's testimony, and, thus, the trial
court should have stricken her testimony or granted a mistrial. We disagree.

"The admission of evidence is within the discretion of the trial court and will not
be reversed absent an abuse of discretion." State v. Tennant, 383 S.C. 245, 254,
678 S.E.2d 812, 816 (Ct. App. 2009), modified on other grounds, 394 S.C. 5, 21,
714 S.E.2d 297, 305 (2011) (citation and quotation marks omitted). Likewise,
"[t]he granting or refusing of a motion for a mistrial lies within the sound
discretion of the trial court[,] and its ruling will not be disturbed on appeal absent -
an abuse of discretion amounting to an error of law." State v. Harris, 340 S.C. 59,
63, 530 S.E.2d 626, 627-28 (2000) (citation omitted). "An abuse of discretion
occurs when the conclusions of the trial court either lack evidentiary support or are
controlled by an error of law." Tennant, 383 S.C. at 254, 678 S.E.2d at 816
((citation and quotation marks omitted).

To warrant either a mistrial or reversal based on an evidentiary ruling, the
complaining party must prove both the error of the ruling and the resulting
prejudice. Id. at 254, 678 S.E.2d at 816-17 (as to the admission or exclusion of
evidence); Harris, 340 S.C. at 63, 530 S.E.2d at 628 (as to a mistrial). "To prove
prejudice, the complaining party must show there is a reasonable probability that
the jury's verdict was influenced by the challenged evidence or lack thereof."
Tennant, 383 S.C. at 254, 678 S.E.2d at 817 (citation and quotation marks
omitted).

The record shows that for approximately four years prior to trial, Appellant's
defense team was aware that fingerprints from the severed hands had been run
through AFIS. Thus, the defense team was also aware of the possible existence of

# Rule 5(2)(1)(C), SCRCrimP states:

Upon request of the defendant the prosecution shall
permit the defendant to inspect and copy books, papers,
documents, photographs, tangible objects, buildings or
places, or copies or portions thereof, which are within the
possession, custody or control of the prosecution, and
which are material to the preparation of his defense or are
intended for use by the prosecution as evidence in chief
at the trial, or were obtained from or belong to the
defendant.
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AFIS-related documents. Yet, nothing in the record indicates that defense counsel
attempted to interview Captain Kellet or review any AFIS-related documents prior
to trial. In any event, Appellant did not contest Victim's identity at trial—defense
counsel referenced Victim's name several times while cross-examining Wife.
Therefore, we find the trial court's failure to grant the requested relief did not result
in any unfair prejudice to Appellant. See State v. Sweet, 342 S.C. 342, 348, 536
S.E.2d 91, 94 (Ct. App. 2000) ("A criminal defendant is entitled to a fair trial, not a
perfect one.").

Based on the foregoing, the trial court properly declined to strike Captain Kellet's
testimony or declare a mistrial. See Tennant, 383 S.C. at 254, 678 S.E.2d at 816
("The admission of evidence is within the discretion of the trial court and will not
be reversed absent an abuse of discretion." (citation and quotation marks omitted));
Harris, 340 S.C. at 63, 530 S.E.2d at 627-28 ("The granting or refusing of a
motion for a mistrial lies within the sound discretion of the trial court[,] and its
ruling will not be disturbed on appeal absent an abuse of discretion amounting to
an error of law." (citation omitted)). '

III. Lengthy Recess
‘Alternatively, Appellant argues the trial court should have granted him a long
recess or short continuance to obtain the assistance of an expert qualified to

evaluate the documents in Captain Kellet's file. We disagree.

Because the defense team was aware of Captain Kellet's fingerprint analysis and
the possible existence of AFIS-related documents for years-prior to trial, the trial-
court properly declined to grant any further delay in the trial. - See State v.
Patterson, 367 S.C. 219, 230, 625 S.E.2d 239, 245 (Ct. App. 2006) ("The conduct
of a criminal trial is left largely to the sound discretion of the trial judge, who will
not be reversed in the absence of a prejudicial abuse of discretion."). '

CONCLUSION
Accordingly, Appellant's convictions are-
AFFIRMED.

SHORT, J., and CURETON, A.J., concur.
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On May 21, 2014, this Court affirmed Appellant’s con_victioné and sentences in- an
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Issue I

At the conclusion of the case, Appellant reqﬁested-rﬁﬁlﬁple jury instructions. R. 272, lines- -

20-21; Court’s #4.  Among the instructions requesteci was a charge regarding circumstantial

evidence. Specifically, Appellant, citing State v. Edwards, 298 8.C. 272, 379 8.E.2d 888 (1989) as’
support, requested:

When the state relies on circumstantial evidence, you may not convict a defendant
unless every circumstance relied on by the state is proven beyond a reasonable
doubt, and all of the circumstances so proven are consistent with each other and,
taken together, point conclusively to the guilt of the accused to the exclusion of -
every other reasonable hypothesis. It is not sufficient that the circumstances create a
probability, even if it is a strong one. If, assuming the circumstances are trus; there
is a reasonable hypothesis which does not include the guilt of the accused the proof
has failed.

Court’s #4 (Request #10); R: 273, lines 5-6; R. 273, lines 11-20. The judge declined to instruct the .
jury as Appellant requested. R. 275, line 8. Instead, the judge charged the jury as fOllOWS‘ '

Now, there are two types of ev1dence which are generally presented during a tnal
And they are known as direct evidence and circumstantial evidence. Direct evidence
is the testimony of a person who claims to have actual knowledge of a fact, such as .
an eyewitness. It is evidence which immediately establishes the main fact sought to
be proven. Circumstantial evidence is proof of a chain of facts and circumstances

- indjcating the existence of the main fact. It is evidence which immediately
establishes collateral facts from which the main fact may be inferred. Circumstantial
evidence is based on inference and not on personal knowledge or observation. The
law makes absolutely no distinction between the weight or value to be given.to.
either direct or circumstantial evidence. Nor is a greater degree of certainty required’
of circumstantial evidence than of direct evidence. You should weigh all of the
evidence in the case. After weighing all of the evidence, if you are not convinced of
the guilt of the Defendant beyond a reasonable doubt, then you should find the

. Defendant not guilty. -

R. 281,line 10-R. 282, line 5.!

! The jury began deliberations at 4:45 p.m. on April 12,2012. R 290 lines 13-14. By 6:15 pm., .
the jury sent a note with two questions. R. 291, lines 10-11; R. 292, lines 5-9.. At 8:47 p.m., the
jury sent a note expressing its inability to arrive at unanimous verdicts: “we have dehberated and
are unable to reach a unanimous verdict. ... P.S. we have reached a unanimous decision on one
- charge.” R. 296, lines 14-18; Court’s Exhibit #9. The judge decided to send the jurors home for the




- While Appellant’s case was pending on appeal, the South Careljpa Supreme Court issued its '
decision in State v, Logan, 405 S.C. 83, 99, 747 S'.E.Zd 444, 452 (2013). The Supreﬁe Court
explained that although a trial court may instruct a jury concerning circumstantial evidence as |
defined in Grippon® and Cherry,? the trial court “should provide™ an instruction guiding the jury .on
how to analyze cucumstanhal evidence, in addition to a proper reasonable doubt mstructlon, when
requested to do so by a defendant. The approved charge provides jurors with much-needed |
guidance in analyzmg clrcumstamlal ewdence

There are two types of evidence wh1ch are generally presented during a trial — direct
evidence and circumstantial evidence. Direct evidence directly proves the existence
of a fact and does not require deduction. . Circumstantial evidence is proof of a chain
of facts and circumstances indicating the existence of a fact.

Crimes may be proven by circumstanﬁal_ evidence. The law makes no distinction
between the weight or-value to be given to either direct or circumstantial evidence,
however, to the extent the state relies on circumstantial evidence, all of the
circumstances must be consistent with each other, and when taken together, point
conclusively to the guilt of the accused beyond a reasonable doubt. "If these
circumstances merely portray the defendant’s behavior as susplcxous the proof has
failed.

The state has the burden of proving the defendant gmlty beyond a reasonable doubt.
This burden rests with.the state regardless of whether the state relies on d1rect

- evidence, cxrcumstanual evidence, or some combination of the two.

Id. This Court correctly determined that Logan a‘pplied reh‘oacﬁvely, and Appellant does not seek

rehearing as to this holdix_lg. Hewevef, Appellant seeks reheaﬁdg of this Court’s affirmance of the

evening. R. 300, lines 17-21. The jurors left at 9:13 p.m. R. 302, lines 18-19. The jurors returned
to court at 9:22 a.m. on April 13, 2012. R. 306, lines 3-4." At that time, the judge instructed the
Jurors pursuant to Allen v. United States, 164 U.S. 492 (1896) R. 306, line 5 — R. 308, line 8. The
jury resumed deliberations at 9:28 a.m. - R. 308, lines 24-25.- Just over an hour later at 10:45 am.,
the jury returned guilty verdicts. R.-309, lines 6-10.

2 State v. Grippon, 327 S.C. 79, 489 SE2d 462 (1997).

3 State v, Cherry, 361 S.C. 588, 606 S.E.2d 475 (2004).



trial court’s denial of Appellant’s request to instruct the jury as provided in Edwards and reverse his
case for a proper instruction to the jury governmg clrcumstantlal evidence.
This Court offered two reasons to support its demal of relief. First, ﬂ:us Court concluded

that because Appellant requested ‘the instruction pursuant to Edwards supra, whlch 1_nc1ud§d

language that the circumstantial evidence must point conclusively to the guilt of the accused to the

 exclusion of every other reasonable hypothesis, and the Supreme Court had cautioned against such

language, the trial court did not err. While the Supreme Court cautioned that requmng a jury.to -

inquire. as to other reasonable hypothéses other than a defendant’s guilt was “perilously close to
shifting the burden of broof from the state to the défendant,” the Court did nbt find the laﬁgugge didl
in fact shift the Burdép. In Grippon, 327 S.C. at 84, 489 S.E.'Zd 51.464, theh-Jﬁstice ’1_‘oa1 wrote in
her con@g opinion that *[t]he language concerﬁigé the necessity .that the circumstantial
evidence ‘point conclusively to the gﬁilt of the aocusgd to the'éxclugion of éve_ry other reasonable
| hyjpothesis’ does not shift the burden of proof to the defendant.” Add:itionally, a defenda;nt Wh§

requested such a charge could not complain about the éharée on appeal: Finally, Apﬁellant simply
. could not know what language, if any, the Supreme Court would aiqprove mL_g_gg Appellant is

not clairvoyant.

- In this Court’s second reason for denying Appellant relief, this Court concluded that any.

‘error in the omission of language from the Logan charge was harmiess-beyond a reasonable d'oubt-

because the trial court’s instruction as a whole, pmﬁerly conveyed the applicable law. This Court
relied upon the trial court’s reasonable doubt instruction to the jury to make this finding, How'ever.
the Logan Court made clear that the clanfymg instruction concemmg cu:cumstanual evidence

should be g1ven in add1t10n toa proper reasonable doubt charge.
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Without question, a proper evaluation of circumstantial’ evidence requires connection of :
collateral facts to reach a conclusion, which is not required for evaluating direct evidence. The jury .
struggled with the evidence before it as demonstrated by the lengtlt of time the jury deliberated, the
questions posed to tl1e trial court, the.ju.ry being deadlocked, and the necessity of the judge g1vmg an
Allen charge despite the direct evidence against Appellant. What‘the jury required was the propef
framework and foundation for analyzing the circumstantial evidence presented by the presecuﬁon in
order to render a true and just verdict. | |
Issues2 &3

In Appellant’s second and third issues, Appellant cha.llenged the tnal court’s handling of the
prosecution’s failure to disclose ev1dence. This Cowrt found that. Appellant suffered: 10 unfalr

prejudice as a result of the trial court’s failure to’ sirike the wimess’ tesﬁmony, grant a mistrial, or

grant a recess 10 permit Appellant to obtain the assistance of an expert to eva.luate the undlsclosed o

evidence. Thus, it appears this Court found the prosecutlon failed to dlsclose matenal ewdence as
required by Rule 5 of the South Carolina Rules of Criminal Procedure and Brady v. Maryland, 373 "~
U.S. 83 (1963), but determined that Appellant’s proposetl remedies — striking of testlmony, grantmg _
of 2 mistrial, or a recess ~ were properly denied under an abuse of discretion standard. Altﬁough
Appellant agrees with this Court’s. apparent holdlné that the prosecution supptessed material .'
evldence that was subject to disclosure pursuant to our rules, Appellant strongly urges this Courtto ~
reheat this matter concerning the proper remedy. ancl the reasening employed goveming what d_utles
Appellant had to seek the evidence independent of the sollc1tor s office.

During a pretrial motlon hearmg regarding the teshmony of an expert witness. concernmg
latent ﬁnge1pnnt examination, Appellant explained to the court that he had recewed only

conclusory statements contained within reports from the prosecution.- The reports essentially stated



 that “ﬁngerprint examination was done and that it was verified by Captain Kellet.” R. 2, lines 18- -

22 The one-page reports provided no information to allow Appellant to understand the type of

examination done. R. 2, lines 22-25 The prosecuhon explamed “our latent experts, they don’t do a

lengthy report statmg, spec1ﬁca]1y, what ndge matches what. ndge.” Instead, the report only _ -

-+ indicates whether the unknown print matches a known print. R. 3, lines 21-24. The prosecutor

“further explained he “triple checked. There’s no reports other than the conclusory statements that

were.given to defense counsel that these knowns match these prints” R. 4, lines 7-10. When

Appellant requested copies of the. prints that j&érc consulted in. making the __\'reriﬁcaﬁon,-' the
prosecutor explained the fingerprint cards would be available that day. He further stated “If tﬁey
want to get theu- own expert while we’re trymg the case or something, I’m not sure, but they’re
ready a.nd available, all the Iatents are.” R. 4, line 17-R. 4 line 4.. The prosecutor assured the
court he would check “to see if there s any notes” relating to the fingerprint analysm. R. 6, lines 19-
21, ; | | |

In light of Appellant’s objections to the e;,;-q')ert’s testimony,; the court co;iducted a.ng
: _cm hearing. Jackie; Kellet, employed by the Greenville Dep_ér&nenx of Public ‘Safet-y forensic

division, testified she entered the unknown print from the severed hand into the - Automated

Fingerprint Identification Systém (AFI-S). “The computer system provided her with a list of i:otential

matches. Kellet printed the card of the person AFIS said the unknown belonged'to and used a
magnifying glass to visually examining the points tol verify tﬁe result. R. 61, lines 19-20; R. 65, line
15-12; R. 68, lines 1-11. Kellet testified she made no notes while making the compaﬁsoﬁ. R. 65,
lines 13-25; R. 71, lines 10-13. Other than issuing a repﬁrt, Kellet médc no record of her wc.>rk. R.

© 72, lines 1-24.
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Kellet then testified before the jury. On direct examination, her tesﬁmony tracked her in

camera testimon)". R. 77, line 8 -R. 84, line 25. On cross-examination, Kellet testiﬁed that on _a_:
typical day, a latent print examiner may “do 500 to 1000 comparisons a day, easy.-” R. 86, iines 17-
25'. She reiterated she made no notes of her compaﬁsons. R 87, lines 1-3. Appellant then realized
Kellet had a ﬁ]e in her hand and asked to examine its contents, which t]d_e judge permitted. R. 8_'7,
lines 8-11. Upoh review of the file, Appellant realized- at Jeast three documents had not been
produced in discovery — “an AFIS report or a screen shot, an automated fmgerprmt 1dent1ﬁcert10n _
worksheet and what looks to be a latent handprint.” R 88, lines 9 17.

The trial Judge explained -he was “disturbed that the state ha[d] not produced these.
documents after all tne lengthy hearings and'discus_sions.” R. 89, lines “6-11. Appellant 'reviewed
the materials quickly and explained it appeared to be ;‘a series of points of comparison on the screen
shot ... [with] at least, two inlpressions't‘_txat one looks to be identified, one looks to be the latent”
Appellant infonned the judge that having the materials would have nroVided him an opnorn.mity to
“raise some questions for cross-examination to support our objection.” .R. 89, lines. 1:2-.20. The
prosecutor claimed that after Appellant “filed motions regarding the fingerprint analysis, point by
point analysis [he] called Captain Kellet and conferred with her reéarding what she had in her file.”
Tnereaﬁer, he told Appellant “there may be some AFIS 'stuft in there, that’s allI ].:now.’; He'f.\mher
| claimed Aphe_ﬂant “didn’t want it.” R. 89, line 23 —R. 90, line 11. The' judge ordered a ten-mintlt,e : .
break. R. 90, lines 15-17. | | | | o

After the- break, Appellant explained that the AFIS- repor_t provided at least sixteen ,'. '
respondents, or possible matches with essociated scores Kellet’s téstimony indicated she found a -

match with the first respondent According to the undisclosed document, the first respondent had a

score of 5595 and the second respondent had a score of 5415. Therefore, the second respondent o



was very close in score to the first. Appellant explained “[h]ad we had this and had we been able to
work with an expert in identifying the actual preximity of numbel; one and nnmber two ancl even
number three, we could have, I think much more effeetively cr_oss_-examined this witness.” R. 90,
line 22 —R. 91, line 22. Appellant further expressed the difﬁc'ult-y of trying to show prejudice based

upon the prosecution’s fa1lure to produce the docu.ment within & short amount of time, especially

when the document relates to sc1enuﬁc expert testimony. Appellant moved to stnke the testlmony :

of Kellet or grant a mJSu'ml. R. 92, line 1 —R. 94, line 25.
In response, the prosecutor countered

we didn’t focus on anything regarding AFIS ‘because we were [not] mtroducmg -
anything regarding AFIS and it wasn’t evidence of anything. It was an investigative
took used to get them a potential comparison. So it wasn’t something that we even
imagined would be anything that they would want. Given the fact, they knew it was
un through AFIS.

R. 95, lmes 18-24. " He further argued Appellant was not preJudlced by the failure to d.lSClOSC

Spec1ﬁcally he sa.ld “the only tlnng on there that they didn’t have access to was a list of 20 people -

- that the computer program had a report on. If they wanted the report.on those folks, they could have

asked for it.”” R. 96, lines 1-6.

The trial judge expressed his concem that the prosecutor previously . claimed in'pﬁor'-'

discovery conference that he had “given them everything” and “that [was] not the'case.” The judge R

further expressed that Appellant had found “a touch point, which has potential for prejudice.” He

admonished the prosecutor “gven though the prosecution may have not [found] a document to be _

relevant, you have a diﬁ'erent'mindset than the defense. So it is important to produce all of the

documents.” R. 96, lines 7-18.* The judge also demonstrated concern for Appellant’s predicament

* The judge later explained that the prosecutor does not have the “mlndset” of the defense and

may not view the same documents with the same level of importance as the defense as a result. .
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in being asked to articulate prejudice as a result of the prosecutor’s failure to disel_ese “on the spot.”

R. 96, lines 19-21. Nevertheless, the judge found the failure to disclose d1d not rise to the le\-rei of '

requiring striking of the testimony or tﬁe granting ef 2 mistrial. R. 97, ﬁnee 1-10. "[‘he untliscloeed :

documents wtare made & court's exhibit. R. 99, line 14~R. 100, line 24; Court’s Exhibit #3.
| After the judge denied Appellant’s request to strike Kellet’s testunony or in the alternative

grant a m15tr1a1 Appellant requested the court delay the trial to penmt Appellant to engage the

~ services of an expert to examine the undisclosed records. R. 98, lmes 10—23. The judge denied the

request stating, “you can have those examined atnd you ean pureue' that witlteut delayiﬁg the trial”

He acknoWledged that Kellet testified she only examined the first res;')ondent, and Apbellatlt may be |
able to present an expett to “attack the credibility” of Kellet by tesﬁfyitlg “it's a better_ practice to .
examine the top two or three,” and that such “might be of some betleﬁt.’; R 98, line'25 —R. 99, line S
13. | . |

"When a tnal Judge determines the prosecutlon v101ated Rule 5, the judge may fashlon the

_proper remedy. The Rule itself explains that if a party failed to oomply with the rule, the ‘court

“may prohibit the party from introducing evidence not dlsclosed, orit may enter such other order a .

it deems just under the cxrcmnsta.nces ” Rule 5(d)(2), SCRCrimP. The Kenn lx Court explamed
the deﬁmtmn of “material” as used in Rule 5 is the same as the deﬁmtton used in the context of
violations and obhgauons pursuant to Brady v. 1\_/[@._11’ lang,' 373 US. 83 (1963); enr;erlx, 331 S..C.

453, 503 S.E.2d at 220. Thus, evidence is material for purposes of Rule 5 “if there is a reasonable

probability that, had the evidence been disclosed to the defense, the result of the proceeding would

have been different.” United States v. Bagley, 473 U.S. 667, 682 (1985).

He further stated that if Appellant had the documents, they.ma'y have been able to hire an expert
to dispute Kellet’s finding. R. 97, line 19 —R. 98, line 7. '



As explained by the Court of Appesals, the goal of Rule 5 is to ensure a criminal ctefendant’s

right to a fair trial. Further, the role of a prosecutor is to be a minister of justice, not the

representative of an ordinary party. As the representative of the sovereign, the prosecutor’s interest

in & criminal prosecution is not to win, but to see that justice is done. Kennerly, 331 S.C. 454, 503
S.E.2d at 220. '

The prudent prosecutor will resolve doubtful questions in favor of disclosure. This
is as it should be. Such disclosures will serve to justify trust in the prosecutor as the
representative ... of a sovereignty ... whose interest ... in a criminal prosecution is
not that it shall win a case, but that justice shall be done. And it will tend to preserve
the criminal trial, as distinct from the prosecutor’s private deliberations, as the
chosen forum for ascertaining the truth about criminal accusations. -

- Riddle v. Ozmint, 369 S.C. 39, 46 631 S.E. 2d 70, 74 (2006). Slmllarly, the Rules of Professional

Conduct impose certain duties upon prosecutors Specifically, the Rules require a prosecutor “make

timely disclosure to the defense of all evidence or information known, to the prosecutor that tends to -
negate the guilty of the accused or mitigates the offense.” Rule 3.8(e),.SCACR. The.speclal duties -

1mposed upon prosecutors are due to the prosecutor’s ‘respons1b111ty ofa mmster of j Justtce and not

simply that of an-advocate.” Thus, the prosecutor has “specific obligations to see that the defenda.nt
is accorded procedural Jjustice and that guilt is dec1det1 upon the basis of sufficient evidence.” Rule

3.8, cmt. 1, SCACR.

“The Brady disclosure rule requires the prosecution to.provide to the defendant any

evidence in the prosecution’s possession that niay be favorable to the accused and material to

guilt or punishment.” Hyman v. State, 397 S.C. 35, 45, 723 S.E.2d 375, 380 (2012) (citing

Brady, supra). “[A] showing of materiality does not réquire demonstration by a preponderance

that disclosure of the suppressed evidence. would have resulted in the defendant’s acquittal.”

Kyles v. Whitley, 514 U.S. 419, 434 (1995). It is enough that it undermines.confidence in the

verdict. Id. at 435.

10
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Brady requires that prosecutors fully disclose to the accused all exculpatory evidence in their

possession. .United States Supreme Court decisions have elaborated the Brady obligations: to

include (1) the duty to disclose impeachment evideoce, (2) favorable evidence in ttxe_ abse.nce-of a

request by the accused, and (3) evidence in the possession of persons or organizations. See Giglio
v, United -Stete , 405 U.S. 150 (1972); United States v. Agurs, 427 U.S. 97 (1976); Kyles, supra.
Material must be disclosed “when prejudice to the accused ensures . . .[and where] the |

nondisclosure [is] so serious that there is a réasortable probability that the suppressed eﬁdence

would have produced a different verdict.” Strickler v. Greene 527 U.S. 263,281-82 (i 999).

The trial judge erred in failing to strike Kellet’s testirhony-or gtant a mistrial based upon the B
prosecuuon s withholding of material evidence. As explained by trial counsel and adetted by the |
prosecution, the prosecutor failed to disclose- at least three documents contamed within the"
ﬁngetpnnt examiner’s file. Those three documents mcluded one showmg the p0551b1e matches

returned via AFIS. This evidence was necessary to impeach Kellet concermng her faxlure to .

examine more than one reepondetxt print, the quality of the prints produced, and the likelihood that
other respondent prints possessed tl_xe same unique 1dent1fy1ng characteristics as the latent print.
Additionally, given an opportunity, Appellant.ma'y have obtained an expert to challenge tgellet’e
finding altogether based upon the AFIS results. | |

Th1s Court erred in putting the onus on Appellant to attempt to mtemew Kellet or review

-any AFIS-related documents prior to trial. As an initial matter Appellant attempted to review
- AFIS-related documents pnor to trial numerous times by ﬁlmg motions requesting that mformatxon

specifically. In fact, Appellant questloned Kellet during a pre- tnal heanng concermng this ev1dence-

and Kellet denied having any documentatlon at all.. It was not unt11 Kellet testlﬁed before the jury

with a folder in her hand that Appellant was made aware that such documentation existed. There

11




was simply nothing more that Appellaﬁt could do to get the documentation. Further, the la;'w'doee

not requilje Appellant to do more than make the request, which was made clearly and uqequivocal_ly.'
Rule 5 provides that the prosecution must provide the evidence up_eﬁ a.reques.t from the defendant, -
' Rule 5, S.CR.Crim.P. Further, controlling United States .' Sepreme Court precedent and South |
Carolina precedent require the prosecutor to disclose evidence. ‘See Gi.gﬁo, sup_rg, Agurs, supra;

Kyles, supra; Riddle, supra; Gibson v. State, 334 S.C. 515, 514 S.E.2d 320 (1999); State v. Moses,

390 S.C. 502, 702 S.E.2d 395 (Ct. App. 2010).
In the alternative, the trial court’s failure to grant a recess or continuance to allow Appella.nt :

an opportumty to review the ev1dence and consult with an expert violated Appellant’s right to a fair

trial and due process of Iaw

12




CONCLUSION

Appellant respectfully requests this Court rehear this matter based on the forégoing poinis

overlooked or misapprehended by this Court in rendering its opinion.

Respectfully submitted,

Susan B. Hackett
Appellate Defender

This 5th day of June, 2014.
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GEATHERS, J.: Appellant Clarence -Williams Jenkins seel<s review of his
convictions for k_jdnapping and murder. _App_ellant argues the trial court's refusal to
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provide the jury with the circumstantial évidence. instruction set forth in State v.
Edwards' violated his right to require the prosecution to prove his guilt beyond a
reasonablé doubt. Appellant also challenges the trial court's failure to strike the
testimony of the State's fingerprint expert, or, in the alternative, to grant a mistrial,
- arguing the prosecution withheld evidence material to the testlmony in question.
We affirm. -

. FACTS/PROCEDURAL HISTORY

On the morning of April 7, 2008, Sue Bostic discovered a garbage bag with

- “unknown contents sitting on her front porch and a. threatemng note under the
windshield wiper of her autombobile.? “Bostic contacted the Greenville City Police
Department, and Officer Scott Odom responded to the call. Officer Amber Allen
also arrived at the scene and spoke with Bostic while Officer -Odom took the
 garbage bag to the back of his vehicle to inspect the bag's contents. Officer Odom
discovered a severed human foot and hand and several severed toes. Officer
Michael Petersen, who was employed with the forensic division of the Greenville

County Department of Public Safety, then arrived to assist in processing the crime -
scene and collecting the evidence. Officers Allen and Petersen were informed that

a similar note and garbage bag containing severed body parts had been left at the
residence of Judon Burnside. They later proceeded to this residence to collect the

evidence.

Officer Petersen took the garbage bags and their contents to the morgue and rolled
fingerprint impressions from the severed hands. Captain Jackie Kellet, of the
forensic division of the Greenville County Department of Public Safety, examined

. the fingerprints processed by Officer Petersen and matched them to fingerprints on
- file for Mekole Harris (V1ctnn)

On April 10, 2008 polic&arreste'd Appellant-and his wife, Carmen Jenkins (Wife),
for the murder of Victim. On November 18, 2008, the Greenville County Grand
Jury indicted Appellant for murder. In December of 2008, the State filed a Notice
of Intent to Seck the Death Penalty against Appellant and Wife. In September of .

1298 S.C. 272, 274-76, 379 S.E.2d 888, 889 (1989), abrogated by State v. Cherry,
361 S.C. 588, 595-606, 606 S.E.2d 475, 478-82 (2004).

2 The facts of this case are horrific; however, it is necessary to discuss them to give
context to Appellant's arguments regarding circumstantial evidence and to explain
the relevance of Appellant's arguments regarding the ﬁngerprmt identification of
the victim.



2'06.9.'-‘W1Ife adt/ieed 1nvest1gators of the location of Victim's remains in exchange
for the State S wrthd.rawal of its Notice of Intent to Seek the Death Penalty agamst -

W1fe

On March 9 201 1 W1fe entered into a plea agreement w1th the State requiring. her .
“truthful -‘testimony in Appellant's trial in exchange for the State's subsequent
request for-a reduction in Wife's sentence. On September 13, 2011, the Grand Jury -

indicted : Appellant for the kidnapping of Victim. On March 27, 2012, Wife pled .

guilty to the murder of Victim and was sentenced to fifty. years of imprisonment.

-On this same day, the State w1thdrew its Notice of Intent to Seek the Death Penalty .

"agamst Appellant

Appellants tnal took place on Apnl 9 through 13 2012 'Captain Kellet who had' '
matched ‘the* ﬁngerpnnts from the severed hands to Victim's fingerprints, was -
.quahﬁed ‘as an’ expert in ﬁngerpnnt analysis, and she ‘explained the process she -

went through in identifying Victim's fingerprints. 'The first step was entering; the
unknown ﬁngerpnn‘ts into- the Automated -Fi ingerprint- Identification Systern
.(AFIS), ‘a “computerized database maintained by the South Carolina- Law
Enforcement Division (SLED). She explained that AFIS sends back a list of
potential matches, and in this case "we ask for the top 25 people." Here, Victim's
- "State ID number"3 was the first number on the list of potential matches. Captain
Kellet then pulled a ﬁngerprlnt card for Victim from agency records and visually
compared pomt ‘by point, -Victim's prints to the unknown prints. - Once " she

determined the known™ and unknown fingerprints matched, she felt no need to :

examme any other ﬁngerprmts from the AFIS list of potent1a1 matches

'_ The ‘State alsoilpresented the testlmony of W1fe who testlﬁed about Appellant'
alleged’ plan to intimidate a former housemate, Grace Davis, into returning to their
home and contmumg to live ‘with them:” According to Wife, during the time Dayis

lived: with: Appellant and ere Davis developed an intimate relationship with both _
of them EVentually, the Department of Social Services removed Davis's. children -

_ ﬁom the home ‘and notified her that she could not regain ‘custody of her childreri as
' long as she was living ‘with’ Appellant and Wife. Therefore, Davis left the home.

A-few: days-later, Appellant told Wife that Davis "needed to"come back to [their]’

relationship because she was a partner in [thelr] relationship” and "she knew too

._”__much about the - orgamzatron that he was in." i Appellant also told W1fe "the

3 The State 1D number "1s a331gned to you by SLED 1f you've ever been
ﬁngerprmted L




organization would kill all of [them] if she didn't come back." Wife testified that K
she had never heard about this organization until that day.

Appellant began executing his plan to intimidate Davis by mailing threatening
letters to her and to members of her family. Next, on the evening of Friday, April
4, 2008, Appellant brought home Victim, a prostitute, and handcuffed her to & bed. |
Appellant told Victim that he and Wife were police officers and that Victim was
"under arrest for prostitution and possession of crack." Appellant also told Victim
that the only way she would get out of those "charges" was. for her to help
Appeliant and Wife:-with a "casé.! ‘The "ease! Acppelﬂant referenced washls plan tor
intimidate DaV1s into returmng to their home T Foprlin

" Affer Victim agreed to cooperate, Appellant removed the handcuffs. Appellant
wrote out a script for Victim to read over the telephone to members of Davis's
family. Appellant then handcuffed Victim again and gave the script to her to
memorize. Sometime around midnight, Appellant, Wife, and Victim went to a pay
telephone at a nearby gasoline station, and Appellant dialed the telephone numbers
for Davis's mother, Judon Burnside, and Davis's aunt, Sue Bostic. During each
telephone call, Victim recited the material from the script written by Appellant.
Appellant and Wife then took Victim back to their home, and Appellant
handcuffed Victim to a chair for the remainder of the day on Saturday. '

On Saturday night, Appellant crushed up "some Tylenol PM and some other
" sleeping medicine," mixed it into some ice cream, and gave it to Victim. However,
Victim only ate a small amount-of the ice cream. On the next day, Sunday, April
. 6, 2008, Appellant ordered Wife to kill Victim, who was still handcuffed to the
chair. Wife attempted to strangle Victim with a cable cord, but as Victim struggled
against Wife, Wife lost control of the cord. Appellant then tied the cord to the
back of the chair, placed a plastic bag over Victim's head, and suffocated her.

Appellant and Wife took Victim's body to the bathroom and placed her body in the
shower. Later that day, Appellant dismembered Victim's body, forcing Wife to
participate, and placed the dismembered hands and feet in the couple's freezer.
Appellant and Wife disposed of Victim's body near a golf course on Paris
Mountain and returned to their residence, where Appellant placed the dismembered

parts into two separate garbage bags.

After midnight,. Appellant' and Wife went to Bostic's apartment. Appellant
"dropped [Wife] off right at the entrance of the apartments . . .." Wife took one.of
the garbage bags and threw it onto Bostic's front porch. Wife then left a



threatenlng letter on the windshield of Bostic's car. Next, 'Appellant drove W_ife to

Burnside's residence. Wife placed a second threatening letter in Burnside's -

rnaxlbox and placed the second garbage bag on Burn51de s front porch

' Robm Taylor a SLED employee also testlﬁed at Appellant's tr1al Taylor

described the DNA analysis she performed . on a swab' from the severed hand.
Taylor matched the DNA from this swab to the DNA from swabs of blood
collected from (1) a wall near the ceiling in a bathroom at Appellant's residence;

" (2) a wall on the right side of the medicine cabinet in Appellant's bathroom; (3) a

1atex glove fourid on the ﬂoor of Wlfe S van; and (4) the p-trap of the shower dram
in Appellant's bathroom . S L

The _]UI‘OI‘S dehberated for over four hours. The foreperson then sent a note to the
trial court indicating the jurors were unable to reach a unanimous decision on one

of the charges against Appellant The trial court sent the members of the jury’

home for the: -night. The next morning, the trial court prov1ded the jury with an

' Allen instruction before they resumed- their deliberations.” “A-little over one hour
‘Iater, the jury returned a verdict of guilty on both charges against Appellant. The '

trial court sentenced Appellant to life in pnson This appeal followed.

ISSUES ON APPEAL

- 1. Did the trial court's refusal to provide the j jury with the c1rcumstant1al evidence

instruction quoted in State v." Edwards violate Appellant's right to reqmre the
prosecutron to prove his gullt beyond a reasonable doubt? - :

2. D1d the tnal court err in farhng to strike the test1mony of Captam Kellet the

State's fingerprint expert, or, in-the alternative, to grant a mistrial, where
Appellant S counsel did not recelve a copy of Captam Kellet's ﬁle pnor to trial?  °

3. D1d the tr1al court err in dechmng to grant Appellant enough recess tlme to h1re

an expert to review Captam Kellet's file?

STANDARD OF REVIEW

e

4 The record does not indicate when the swabs were taken. from Appellant'

" “"bathroom and Wife's van.

5 See Allen v. United States, 164 U.S. 492, 501 (1896) (ﬁnamg no error in a Jury
instruction admonishing jurors to givé due deference to the opinions of their fellow

jurors).

3




"In criminal cases, the appellafe court sits to review errors of law only." State v.
Baccus, 367 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). Thus, an appellate court is
bound by the circuit court's factual findings unless they are clearly erroneous. Id.

LAW/ANALYSIS
L J ury Instruction

Appellant mamtams the tnal court's rejection’ of ‘his- proposed cmcumstantlal: .
evidence instruction; based on the instruction appioved in-State: v. Edwards,’:
violated his right to require the prosecuuon to prove his gu11t beyond a reasonable
doubt. -Appellant argues the instruction given confused the Jury regarding how to
_ evaluate circumstantial evidence. We find no reversible error.” '

"In reviewing jury charges for error, this Court considers the trial court's jury
charge as a whole and in light of the evidence and issues presented at trial." State
v. Logan, 405 S.C. 83, 90, 747 S.E.2d 444, 448 (2013) (citation omitted). "A jury
charge is correct if, when read as a whole, the charge adequately covers the law.
Id at 90-91, 747 S.E.2d at 448. "A jury charge that is substantially correct and
covers the law does not require reversal." Id (citation and quotation marks

6298 S.C. 272, 274-76, 379 S.E.2d 888, 889 (1989), abrogated by State v. Cherry,
361 S.C. 588, 595-606, 606 S.E.2d 475, 478-82 (2004).

7 The State asserts Appellant failed to preserve his argunient that the trial court's
circumstantial evidence instruction violated a constitutional right. The State argues
trial counsel's requeést to provide the jury with the Edwards instruction was based
on state law rather than constitutional law. Given the constitutional foundation on
which our state's circumstantial evidence jurisprudence is based, it is likely that
trial counsel's reference to recent case law developments sufficiently apprised the
trial court of the constitutional component of his request for the Edwards
instruction. Further, any doubt concerning whether Appellan 's "reasonable doubt"
‘argument was preserved for review should be resolved in favor of finding the
argument preserved. See Atl. Coast Builders & Contractors, LLC v. Lewis, 398
S.C. 323, 330, 730 S.E.2d 282, 285 (2012) (recognizing "it may be good practice
for [the appellate court] to reach the merits of an issue when error preservation is
doubtful"); id. at 333, 730 S.E.2d at 287 (Toal, C.J., concurring) ("[W]here the
question of preservation is subject to multiple interpretations, any doubt should be
resolved in favor of preservation.").



omitted).

"Jury 1nstruct10ns should be conS1dered as a whole and if as a whole

they are free from error, any. isolated portions which may be szleadmg do not
constitute reversible error.” Jd. at 94 n.8, 747 S.E.2d at 449 n.8 (citation omitted).

* "Generally, the trial judge is required to charge only the current and correct law of
South Carolina." State v. Brown, 362 S.C. 258, 261, 607 S.E.2d 93, 95 (Ct. App.

. 2004). "To warrant reversal, a trialjudge's refusal to give a requested jury charge

95.

must be both erroneous and prejudlclal to the defendant " Id at 262 607 S.E. 2d at

In Edwards, our supreme court quoted the circumstantial ev1denoe standa:d "to be
charged for use by the j Jury in 1ts dehberatlon " 298 S. C at 275, 379 S E 2d at 889,

'_- ' Under this test, the Jury may not conv1ct unless

“every cucumstance rehed upon by the State be- proven '
- beyond a reasonable doubt; and . . . .all- of ‘the-
. circumstances se proven be consistent wrth each other -

" and taken together, point conclusively to the guilt of the -

accused to the exclusion of every other reasonable

hypothesis. It is not sufficient that they create a

' probability; though a strong one and if, assuming them to

be true they may be accounted for upon any reasonable-
hypothesis which does not mclude the gullt of the

: .accused the proof has fa11ed

Id. (emphas1s added) (quotmg State V. Lzz‘tle]ohn 228 S C. 324 328 89 S E.2d
924, 926 (1955)). However, in State v. Grippon, the court recommended that once
a proper reasonable doubt mstructlon is glven the followmg mstructlon be glven

g

" There are two types of ev1dence whlch are generally .
presented during a trial—direct evidence ~and

circumstantial evidence. Direct ev1dence is the testlmony

_of a person who asserts or claims. to have actial .

knowledge of a fact, such -as an. eyewitness.

‘Circumstantial evidence is proof of a chain of facts and
circumstances indicating the existence of a fact. The law _

makes absolutely no distinction between the weight or.

value to be given to either direct or circumstantial
_evidence. Nor is a greater degree of certainty required of
~circumstantial evidence than of direct evidence. You




should weigh all- the evidence in the case. After
weighing all the evidence, if you are not convinced of the
guilt of the defendant beyond a reasonable doubt, you
must find Tthe defendant] not gullty

327 8.C. 79, 83-84, 489 S.E.2d 462, 464 (1997).

In State v. Cherry, 361 S.C. 588, 597, 606 S.E.2d 475, 480 (2004), our supreme
court held that in cases relying, in whole -or in part, on circumstantial evidence,
- South €arolina courts: must-use the jury-charge recommended in Grzppon .Cherry

also’ eliminated the - "reasonable ‘hypothesis": tanguage found- in: the. Edwards:
instruction. Cherry, 361 S.C. at 601, 606 S.E.2d-at 482 ("[T]he reasonable
“hypothesis charge merely serves to confuse juries by leading them to believe that
the standard for measuring circumstantial evidence is different than that for
measuring direct evidence when, in fact, it is riot."). ‘Notably, other language from
the Edwards instruction was recently reaffirmed, slightly modified, and
recommended in future jury instructions. See State v. Logan, 405 S.C. 83, 99, 747
S.E.2d 444, 452 (2013) ("[T]Jo the extent the State relies on circumstantial
evidence, all of the circumstances must be consistent with each other, and when -
taken together, point conclusively to the guilt of the accused beyond a reasonable
doubt. . . . If these circumstances merely portray the defendant's behavior as
suspicious, the proof has failed." (emphases added)).

Spec1ﬁca11y, the Logan court set forth the following instruction to be given to the
jury, in addition to a proper reasonable doubt instruction, when so requested by a

" defendant:

- There are two types of evidence which are generally
presented during a frial—direct evidence ‘and
circumstantial evidence. Direct evidence directly proves
the existence of a fact and does not require deduction.
Circumstantial evidence is proof of a chain of facts and
circumstances indicating the existence of a fact.

Crimes may be proven by circumstantial evidence. The
law makes no distinction between the weight or value to
be given to either direct or circumstantial evidence,
‘however, to the extent the State relies on circumstantial
evidence, all of the circumstances must be consistent with
each other, and when taken together, point conclusively



to the guilt of the accused be)%.'eh:d".a reasonable doubt. If
these circumstances merely-portray- the defendant’s .
.behavzor as suspzczous the proof has fazled

The State has the burden of provmg the defendant gu111:y o
beyond a reasonable doubt. This burden rests with the
State regardless of -whether the- State ‘relies on direct -
evidence, circumstantial ev1dence or some combmatlon |
of the two. : '

Id at 99 747 S.E.2d at 452 (emphases added) The court hastened to- add "Thjs

helding does not prevent the trial court from i 1ssmng the circumstantial evidence

charge provided. in Grippon .and:- Cherry. ;. However, trial courts may not
exclusively rely on that charge over a defendant's objection." - Id. at 100, 747
S.E.2d at 452-53. Nonetheless, the Logan court ultimately concluded any error in

" the trial court's jury instructions was harmless beyond a reasonable doubt because

the trial court."clearly instructed the jury regarding the reasonable doubt burden of
‘proof" and its jury instruction, "as a whole, properly conveyed the applicable law."
Logan, 405 S.C. at 94 n.8, 747 S.E.2d at 449'n.8 (citations omitted).

In the instant case, the trial court gave the followmg Jury mstrucuon on
c1rcumstant1a1 ev1dence 2 .

Now, there are two types of evidence which are generally
 presented during a trial. And they are known as direct - -
evidence and circumstantial evidence. Direct evidence is - -
the testimony of a person who_clanns to: have actual
knowledge of a fact, such as an eye witness [sic]. It is-~
evidence which immediately -establishes the main fact”
sought to be proven. Circumstantial-evidence is proof of
"a ‘chain of facts and circumstances indicating the .
existence of the main fact. It is evidence which -
immediately. establishes collateral facts from which the
main fact may- be inferred. Circumstantial evidence is
based én inference and not.on personal knowledge or

. 37

observation. ‘The law makes absolutely no’ distinction- -
between the weight or value to be given to either direct or
~ circumstantial evidence. Nor:is a greater degree of
* certainty required of -circumstantial evidence than of




direct evidence. You should weigh all of the evidence in
the case. After weighing all of the evidence, if you are
not convinced of the guilt of the Defendant beyond a
reasonable doubt, then you should fi nd the Defendant not-

guilty.

(emphasis added) This instruction is virtually identical to the Grippon mstructlorL :
_327SC at 83-84, 489 S.E.2d at 464. .

.The State argues that at the time of Appellant‘s trial, the “relevant precedent -
dictated that-only the Grippon tharge be used."--The’State points-out that the |

~ Logan opinion was published while the appeal in the iristant case was pending. In = - |

‘response, Appellant maintains that Logan applies retroactively to his trial, citing
State v. Belcher, 385 S.C. 597, 612-13, 685 S.E.2d 802, 810 (2009) and Griffith v.
Kentucky, 479 U.S. 314, 328 (1987) for the proposition that a new rule for the
conduct of criminal prosecutions must be applied retroactively to all cases pending
on direct review or not yet final. We agree that Griffith requires the application of
Logan to cases pending on appeal at the time the Logan opinion was published.
Nevertheless, this court is constrained to affirm the trial court's denial of
Appellant's request to give the Edwards instruction for two reasons. '

First, Appellant's requésted instruction contains the follbwing language:

- [Y]ou may not convict a defendant unless . . . all of the
circumstances . . . taken together, point conclusively to
the guilt of the accused fo the exclusion of every other
reasonable hypothesis.. It is not sufficient that the
circumstances create a probability, even if it is a strong
one. If, assuming the circumstances are true, there is a

- reasonable hypothesis which does not include the guilt of
the accused, the proof has failed.

Our supreme court has excluded the "reasonable hypothesis" language from the
circumstantial evidence instruction now required by Logan, recognizing that this
language is unnecessary. See Logan, 405 S.C. at 99-100, 747 S.E.2d at 452-53
(setting forth the instruction to be given by trial courts when requested by a
defendant); id. at 100, 747 S.E.2d at 452 (citing Grippon, 327 S.C. at 83-84, 489
S.E.2d at 463-64. ' .




Second, any error in the omission of other:language from the Logan instruction
was harmless beyond a reasonable doubt because the trial court's instruction, as a
whole, properly conveyed the apphcable law.-'See Logan, 405 S.C. at 94 n.8, 747
S.E.2d at 449 n.8-("[E]rroneous jury instructions are. subject to a-harmless error -
analysis."). . The trial-court prov1ded the followmg 1nstruct10n as to the State S
burden-of proof ' . .
Now, Clarence Jenkms has pled not guﬂty to these
indictments.  And that plea puts the burden .on the State
to prov1de [sic] the Defendant guﬂty A person charged
with .committing a criminal offense in South Carohna is -
never': required 'to .prove themselves - innocent. i-:And 1
charge you that it is-a cardinal ‘and’ important rule of the
~ law that a defendant in a “criminal trial will always be
'presumed to be innocent of the: crime for which an -
indictment has been issued unless and until guilt hasbeen
proven-by-.evidence - satlsfymg you of guilt beyond a,
reasonable doubt. :

Now, reasonable doubt is the k1nd of doubt whlch would
cause a -reasonable: person. to hesitate to act. And
reasonable doubt may arise.from the evidence wh1ch isin
.the case or from the lack or absence of evidence in the
case. ‘And you, the jury, must determme whether.or not
reasonable doubt exists as to the- gullt of this Defendant.
The *State has the burden of proving each and every
element of a crime beyond a reasonable doubt, And any
reasonable doubt that you may have in your deliberations
_should be resolved in favor of the Defendant

We find thlS reasonable doubt xnstructlon to be a. correct statement of the law See
State v. Jones, 343:S.C.-562,-578, 541 SE2d 813, 821 (2001) (holding a jury
instruction explalmng', "A reasonable doubt is the kind of doubt that would cause a
reasonable person to hesitate fo act"" ‘was "a:correct statement of South Carolina
Jaw."). Further, the trial court's instruction-on' circumstantial evidence (see supra)
immediately followed the reasonable doubt instruction. As our supreme court

- ulfimately concluded in-Logan, We “conclude The THal Courts mstructions i the
present case, as a whole, properly conveyed the applicable law. See Logan, 405
S.C..at 94 n.8, 747 S.E.2d at 449 n.8 ("A trial court's decision regarding jury
- charges will not be reversed where the charges, as a whole, properly charged the




law to be applied." (citation omitted)); id. (concluding any error in the trial court's
jury instructions was harmless because the trial court "clearly instructed the jury
regarding the reasonable doubt burden of proof" and its jury instruction, "as a
whole, properly conveyed the applicable law." (citations omitted)). Therefore, we
affirm the denial of Appellant's request to provide the Edwards instruction. .

II. Withholding of Evidence

‘Appellant chaliénges the trial court's refusal to grant him relief based on the
prosecution's:failure to produce. Captain Kellet's file- documenting-her identification

- of Victim's fingerprints, ‘citing- Ruls"5 ‘of the-South:Carolina:Rules: of Criminal

Procedure. Appellant atgues this alleged Rule 5 violation compromised his ability
to fully impeach the credibility of Captain Kellet's testimony, and, thus, the trial
court should have stricken her testimony or granted a mistrial. We disagree.

Rule 5(a)(1 )(C), SCRCrimP states:

“Upon request of the defendant the prosecution shall
permit the defendant to inspect and copy books, papers,
documents, photographs, tangible objects, buildings ‘or
places, or copies or portions thereof, which are within the
possession, custody or control of the prosecution, and
which are material to the preparation of his defense or are
intended for use by the prosecution as evidence in chief
at the trial, or were obtamed from or belong to the
defendant.

(emphasis added). | : -

" Further, "[t]he admission of evidence is within the discretion of the trial court and
will not be reversed absent an abuse of discretion." State v. Tennant, 383 S.C. 245,
254, 678 S.E.2d 812, 816 (Ct. App. 2009), modified on other grounds, 394 S.C. 5,
21, 714 S.E.2d 297, 305 (2011) (citation and quotation marks emitted). Likewise,
"[t}he granting or refusing of a motion for a mistrial lies within the sound
discretion of the trial court[,] and its ruling will not be disturbed on appeal absent
an abuse of discretion amounting to an error of law." State v. Harris, 340 S.C. 59,
63, 530 S.E.2d 626, 627-28 (2000) (citation omitted). "An abuse of discretion
occurs when the conclusions of the trial court either lack evidentiary support or are
controlled by an error of law." Tennant, 383 S.C. at 254, 678 SE2d at 816
(citation and quotation marks omltted)



N

To warrant either a mistrial or reversal based on an evidentiary niling, the
complaining party must prove both the error of the ruling and the resulting
prejudice. -Id. at 254, 678 S.E.2d at 816-17 (as to the admission or exclusion -of
evidence); Harris, 340 S:C. at 63, 530 S.E.2d at 628 (as to a mistrial). "To prove
prejudice, the complalmng party must show there is a reasonable probability that
the jury's verdict was’influenced by the challenged evidence or lack thereof."
Tennant,” 383 S.C. at 254 678 SE2d at 817 (crtatmn and quotat1on marks

: omrtted)

Accordmg to the sollc1tor, he conferred with Capta.m Kellet regardmg the contents
of her file in response to defense counsel's discovery requests. - The solicitor then
contacted deferise counsel and told him Captain Kellet's file could possibly include
some AFIS-related documents. However, defense counsel declined to review
them. In fact, for approkimately four years prior to trial, Appellant's defense team
was aware that fingerprints from the severed hands had been run through AFIS.
Moreover, on two occasions prior to trial, defense counsel was accompanied by a
representative of the solicitor's office to visit the property and evidence section of
the forensic division of the Greenville County Department of Public Safety and
was offered the opportumty to visit the latent print section. Yet, nothing in the
record indicates that defense counsel attempted to interview Captain Kellet or
review any AFIS-related documents prlor to trial. Under these cnrcumstances we
find no Rule 5 vrolat10n _ S -

' Addrtronally, Appellant d1d not contest Victim's 1dent1ty at tnal——defense counsel
_referenced - Victim's name-several times while cross-examining Wife. Therefore,

we find ‘the trial court's. fallure to grant the requested rel1ef d1d not- result in any
unfair preJudrce to Appellant E S -

: _Based on the foregomg, the trial court properly declined to strlke Captam Kellet's
testimony or declare a mistrial. See Tennant, 383 S.C. at 254, 678 S.E.2d at 816

("The admission of evrdence is within the discretion of the trial court and will.not
be reversed absent an abuse of discretion.” (citation and quotation marks omitted)); -

. Harris, 340 S.C. at 63,530 S.E.2d at 627-28 ("The granting or refusmg of a
~ motion for a mistrial lies' within the sound discretion of the trial court[,] and its

ruling will not be disturbed on appeal absent an abuse of d1scret10n amountmg to

- —arr error of taw:* (citation onntted))— T _ - -




III. Lengthy Recess

Alternatively, Appellant argues the trial court should have granted him a long
recess or short continuance to obtain the assistance of an expert qualified to
evaluate the documents in Captain Kellet's file. We disagree.

Because the defense team was aware of Captain Kellet's fingerprint analysis and
the possible existence of AFIS-related documents for years prior to trial, the trial

court properly declined to grant any further delay in the trial. See State v. -
Patterson, 367. S. C: 219,230, 625 S.E.2d: 239, 245 (Ct App.2006) ("The: cenduct :

of a criminal trial is left largely. to the sound discretion. of the trial Judge whowill. =

not be reversed in the absence ofa pre]ud1c1al abuse of discretion.").
CONCLUSION |
“Accordingly, Appellant's eonvictions are
AFFIRMED. | |

SHORT, J., and CURETON, A.J., concur.
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On May 21, 2014, this Court affirmed Appellant’s convictions and sentences in a published
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Appellant raised three issues in his brief. The first issue concerned the trial judge’s

instruction to the jury regarding circumstantial evidence. The second and third issues concerned the




trial judge’s ruling regarding evidence the prosecutor failed to disclose. Appellant seeks rehearing

of all three issues.

Issuel

20-21;

Specifically, Appellant, citing State v. Edwards, 298 S.C. 272, 379 S.E.2d 888 (1989) as support,

At the conclusion of the case, Appellant requested multiple jury instructions. R. 272, lines

R. 324. Among the instructions requested was a charge regarding circumstantial evidence.

requested:

R. 324 (Request #10); R. 273, lines 5-6; R. 273, lines 11-20. The judge declined to instruct the jury

When the state relies on circumstantial evidence, you may not convict a defendant
unless every circumstance relied on by the state is proven beyond a reasonable
doubt, and all of the circumstances so proven are consistent with each other and,
taken together, point conclusively to the guilt of the .accused to the exclusion of
every other reasonable hypothesis. It is not sufficient that the circumstances create a
probability, even if it is a strong one. If, assuming the circumstances are true, there
is a reasonable hypothesis which does not include the guilt of the accused the proof
has failed.

as Appellant requested. R. 275, line 8. Instead, the judge charged the jury as follows:

Now, there are two types of evidence which are generally presented during a trial.
And they are known as direct evidence and circumstantial evidence. Direct evidence
is the testimony of a person who claims to have actual knowledge of a fact, such as
an eyewitness. It is evidence which immediately establishes the main fact sought to
be proven. Circumstantial evidence is proof of a chain of facts and circumstances
indicating the existence of the main fact. It is-evidence which immediately
establishes collateral facts from which the main fact may be inferred. Circumstantial
evidence is based on inference and not on personal knowledge or observation. The
law makes absolutely no distinction between the weight or value to be given to
either direct or circumstantial evidence. Nor is a greater degree of certainty required
of circumstantial evidence than of direct evidence. You should weigh all of the
evidence in the case. After weighing all of the evidence, if you are not convinced of
the guilt of the Defendant beyond a reasonable doubt, then you should find the
Defendant not guilty.



R. 281, line 10 - R 282, line 5.!

While Appellant’s case was pending on appeal, the South Carolina Supreme Court issued its
decision in State v. Logan, 405 S.C. 83, 99, 747 S.E.2d 444, 452 (2013). The Supreme Court
explained that although a trial court may instruct a jury concerning circumstantial evidence as
defined in Grippon® and Cherry,? the trial court “should provide” an instruction guiding the jury on
how to analyze circumstantial evidence, in addition to a proper reasonable doubt instruction, when
requested to do so by a defendant. The approved charge provides jurors with much-needed
guidance in analyzing circumstantial evidence: |

There are two types of evidence which are generally presented during a trial — direct
evidence and circumstantial evidence. Direct evidence directly proves the existence
of a fact and does not require deduction. Circumstantial evidence is proof of a chain
of facts and circumstances indicating the existence of a fact.

Crimes may be proven by circumstantial evidence. The law makes no distinction
between the weight or value to be given to either direct or circumstantial evidence,
however, to the extent the state relies on circumstantial evidence, all of the
circumstances must be consistent with each other, and when taken together, point
conclusively to the guilt of the accused beyond a reasonable doubt. If these
circumstances merely portray the defendant’s behavior as suspicious, the proof has
failed.

! The jury began deliberations at 4:45 p.m. on April 12, 2012. R. 290, lines 13-14. By 6:15 p.m.,
the jury sent a note with two questions. R. 291, lines 10-11; R. 292, lines 5-9. At 8:47 p.m., the
jury sent a note expressing its inability to arrive at unanimous verdicts: “we have deliberated and
are unable to reach a unanimous verdict. ... P.S. we have reached a unanimous decision on one
charge.” R. 296, lines 14-18; R. 328. The judge decided to send the jurors home for the evening,
R. 300, lines 17-21. The jurors left at 9:13 p.m. R. 302, lines 18-19. The jurors returned to couirt at
9:22 am. on April 13,2012. R. 306, lines 3-4. At that time, the judge instructed the jurors pursuant
to Allen v. United States, 164 U.S. 492 (1896). R. 306, line 5 — R. 308, line 8. The jury resumed
deliberations at 9:28 am. R. 308, lines 24-25. Just over an hour later, at 10:45 a.m., the jury
returned guilty verdicts. R. 309, lines 6-10.

2 State v. Grippon, 327 S.C. 79, 489 S.E.2d 462 (1997).

3 State v. Cherry, 361 S.C. 588, 606 S.E.2d 475 (2004).




The state has the burden of proving the defendant guilty beyond a reasonable doubt.
This burden rests with the state regardless of whether the state relies on direct
evidence, circumstantial evidence, or some combination of the two.

Id. This Court correctly determined that Logan applied retroactively, and Appellant does not seek
rehearmg as to this holding. However, Appellant seeks rehearing of this Court’s affirmance of the
trial court’s denial of Appellant’s request to instruct the jury as provided in Edwards and reverse his
case for a proper instruction to the jury governing circumstantial evidence.

This Court offered two reasons to support its denial of relief. First, this Court concluded
that because Appellant requested the instruction pursuant to Edwards, supra, which included
language that the circumstantial evidence must point conclusively to the guilt of the accused to the
exclusion of every other reasonable hypothesis, and the Supreme Court had cautioned against such
language, the trial court did not err. While the Supreme Court cautioned that requiring a jury to
inquire as to other reasonable hypotheses other than a defendant’s guilt was “perilously close to
shifting the burden of proof from the state to the defendant,” the Court d_id not find the language did
in fact shift the burden. In Grippon, 327 S.C. at 84, 489 S.E.2d at 464, then-Justice Toal wrote in
her concurring opinion that “[t]he language concerning _thc necessity that the circumstantial
evidence “point conclusively to the guilt of the accused to the exclusion of every other reasonable
hypothesis® does not shift the burden of proof to the defendant.” Additionally, a defendant who
requested such a charge could not complain about the charge on appeal. Finally, Appellant simply
could not know what language, if any, the Supreme Court would approve in Logan. Appellant is
not clairvoyant.

In this Court’s second reason for denying Appellant relief on this issue, this Court concluded
that any error in the omission of language from the Logan charge was harmless beyond a reasonable

doubt because the trial court’s instruction as a whole, properly conveyed the applicable law. This



Court relied upon the trial court’s reasonable doubt instruction to the jury to make this finding.
However, the Logan Court made clear that the clarifying instruction concerning circumstantial

evidence should be given in addition to a proper reasonable doubt charge.

Without question, a proper evaluation of circumstantial evidence requires connection of
collateral facts to reach a conclusion, which is not required for evaluating direct evidence. The jury
struggled with the evidence before it as demonstrated by the length of time the jury deliberated, the
questions posed to the trial court, the jury being deadlocked, and the necessity of the judge giving an
Allen charge despite the direct evidence against Appellant. What the jury required was the proper
framework and foundation for analyzing the circumstantial evidence presented by the prosecution in
order to render a true and just verdict.

Issues2 & 3

In Appellant’s second and third issues, Apbellant challenged the trial court’s handling of the
prosecution’s failure to disclose evidence. This Court found that Appellant suffered no unfair
prejudice as a result of the trial court’s failure to strike the witness’ testimony, grant a mistrial, or
grant a recess to permit Appellant to obtain the assistance of an expert to evaluate the undisclosed |
evidence. Thus, it appears this Court found the prosecution failed to disclose material evidence as
required by Rule 5 of the South Carolina Rules of Criminal Procedure and Bﬁdy v. Maryland, 373
U.S. 83 (1963), but determined that Appellant’s proposed remedies — striking of testimony, granting
of a mistrial, or a recess — were properly denied under an abuse of discretion standard. Although
Appellant agrees with this Court’s holding that the prosecution suppressed material evidence that
was subject to disclosure pursuant to our rules, Appellant strongly urges this Court to rehear this
matter concerning the proper remedy and the reasoning employed goyerning what duties Appellant

had to seek the evidence independent of the solicitor’s office.




During a pretrial motion hearing regarding the testimony of an expert witness concenﬁng
latent fingerprint examination, Appellant explained to the court that he had received only
conclusory statements contained within reports from the prosecution. The reports essentially stated
that “fingerprint examination was done and that it was verified by Captain Kellet” R.2, lines 18-
22. The one-page report provided no information to allow Appellant to understaﬁd the type of
examination done. R. 2, lines 22-25. The prosecution explained “our latent experts, they don’tdo a
lengthy report stating, specifically, what ridge inatches what ridge.” Instead, the report only
indicates whether the unknown print matches a known print. R. 3, lines 21-24. The prosecutor
further explained he “triple checked. There’s no reports other than the conclusory statements that
were given to defense counsel that these knowns match these prints.” R. 4, lines 7-10. When
Appellant requested copies of the prints that were consulted in making the verification, the
prosecutor éxplained the fingerprint cards would be available that day. He further sfated “If they
want to get their own expert while we’re trying the case or something, 'm not sure, but they’re
ready and available, all the latents are.” R. 4, line 17 —R. 4, line 4. The prosecutor assured the
court he would check “to see if there’s any notes” relating to the fingerprint analysis. R. 6, lines 19-
21.

In light of Appellant’s objections to the expert’s testimony, the court conducted an in
camera hearing. Jackie Kellet, employed by the Greenville Department of Public Safety forensic
division, testified she entered the unknown print from the severed hand into the Automated
Fingerprint Identification System (AFIS). The computer system provided her with a list of potential
matches. Kellet printed the card of the person AFIS said the unknown belonged to and used a
magnifying glass to visually examining the points to verify the result. R. 61, lines 19-20; R. 65, line

15-12; R. 68, lines 1-11. Kellet testified she made no notes while making the comparison. R. 65,



lines 13-25; R. 71, lines 10-13. Other than issuing a report, Kellet made no record of her work. R.
72, lines 1-24.

Kellet then testified before the jury. On direct examination, her testimony tracked her in
camera testimony. R. 77, line 8 -R. 84, line 25. On cross-examination, Kellet testified that on a
typical day, a latent print examiner may “do 500 to 1000 comparisons a day, easy.” R. 86, lines 17-
2S. She reiterated she made no notes of her comparisons. R. 87, lines 1-3. Appellant then realized
Kellet had a file in Her hand and asked to examine its contents, which the judge permitted. R. 87,
lines 8-11. Upon review of the file, Appellant realized at least three documenfs had not been
produced in discovery — “an AFIS report or a screen shot, an automated fingerprint identification
worksheet and what looks to be a latent handprint.” R. 88, lines 9-17.

The trial judge explained he was “disturbed that the state ha[d] not produced these
documents after all the lengthy hearings and discussions.” R. 89, lines 6-11. Appellant reviewed
the materials quickly and explained it appeared to be “a series of points of comparison on the screen
shot ... [with] at least, two impressions that one looks to be identified, one looks to be the latent.”
Appellant informed the judge that having the materials would have provided him an opportunity to
“raise some questions for cross-examination to support our objection.” R. 89, lines 12-20. The
prosecutor claimed that after Appellant “filed motions rega.fding thé fingerprint analysis, point by
point analysis [he] called Captain Kellet and conferred with her regarding what she had in her file.”
Thereafter, he told Appellant “there may be soﬁe AFIS stuff in there, that’s all I know.” He further
claimed Appellant “didn’t want it.” R. 89, line 23 —R. 90, line 11. The judge ordered a ten-minute
break. R. 90, lines 15-17.

After the break, Appellant explained that the AFIS report provided at least sixteen

respondents, or possible matches, with associated scores. Kellet’s testimony indicated she found a




match with the first respondent. According to the undisclosed document, the first respondent had a

score of 5595 and the second respondent had a score of 5415. Ther_efore, the second respondent
was very close in score to the first. Appellant explained “[h]ad we had this and had we been able to
work with an expert in identifying the actual proximity of number one and number two and even
number three, we could have, I think much more effectively cross-examined this witness.” R. 90,
line 22 —R. 91, line 22. Appellant further expressed the difficulty of trying to show prejudice based
upon the prosecution’s failure to produce the document within a short amount of time, especially
when the document relates to scientific expert testimony. Appellant moved to strike the testimony
of Kellet or grant a mistrial. R. 92, line 1 —R. 94, line 25.

In response, the prosecutor countered

we didn’t focus on ahything regarding AFIS because we were [not] introducing

anything regarding AFIS and it wasn’t evidence of anything. It was an investigative

took used to get them a potential comparison. So it wasn’t something that we even

imagined would be anything that they would want. Given the fact, they knew it was

run through AFIS.
R. 95, lines 18-24. He further argued Appellant was not prejudiced by the failure to disclose.
Specifically he said “the only thing on there that they didn’t have access to was a list of 20 people
that the computer program had a report on. If they wanted the report on those folks, they could have
asked for it.” R. 96, lines 1-6.

The trial-’ judge expressed his concern that the prosecutor previously -claimed in prior
discovery conference that he had “given them everything” and “that [was] not the case.” The judge
further expressed that Appellant had found “a touch point, which has potential for prejudice.” He

admonished the prosecutor “even though the prosecution may have not [found] a document to be

relevant, you have a different mindset than the defense. So it is important to p;oduce all of the




documents.” R. 96, lines 7-18.* The judge also demonstrated concern for Appellant’s predicament
in being asked to articulate prejudice as a result of the prosecutor’s failure to disclose “on the spot.”
R. 96, lines 19-21. Nevertheless, the judge found the faiture to disclose did ndt rise to the level of
requiring striking of the testimony or the granting of a mistrial. R. 97, lines 1-10. The undisclosed
documents were made a court’s exhibit. R. 99, line 14 —R. 100, line 24; Court’s Exhibit #3.

After the judge denied Appellant’s request to strike Kellet’s testimony or in the alternative
grant a mistrial, Appellant reqﬁested the court delay the trial to permit Appellant to engage the
. services of an expert to examine the undisclosed records. R. 98, lines 10-23. The judge denied the
request stating, “you can have those examined and you can pursue that without delaying the trial.”
He acknowledged that Kellet testified she only examined the first respondent, and Appellant may be
able to present an expert to “attack the credibilitf of Kellet by testifying “it’s a better practice to
examine the top two or three,” and that such “might be of some benefit.” R. 98, line 25 —R. 99, line
13.

When a trial judge determines the prosecution violated Rule 5, the judge may fashion the
proper remedy. The Rule itself explains that if a party failed to comply with the rule, the court
“may prohibit the party from introducing evidence not disclosed, or it may enter such other order as
it deems just under the circumstances.” Rule 5(d)(2), SCRCrimP. The Kennerly Court explained
the definition of “material” as used in Rule 5 is the same as the definition used in the context of
violations and obligations pursuant t(-J Brady v. Maryland, 373 U.S. 83 (1963). State v. Kennerly,
331 3.C. 442, 453, 503 3.E.2d 214, 220 (Ct. App. 1998). Thus, evidence is material for purposes of

Rule 5 “if there is a reasonable probability that, had the evidence been disclosed to the defense, the

# The judge later explained that the prosecutor does not have the “mindset” of the defense and
may not view the same documents with the same level of importance as the defense as a result.
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result of the proceeding would have been different.” United States v. Bagley, 473 U.S. 667, 682

(1985).

As explained by this Court, the goal of Rule 5 is to ensure a criminal defendant’s right to a
fair trial. Further, the role of a prosecutor is to be a minister of justice, not the representative of an
ordinary party. As the representative of the sovereign, the prosecutor’s interest in a criminal
prosecution is not to win,'but to see that justice is done. Kennerly, 331 S.C. at 454, 503 S.E.2d at
220.

The prudent prosecutor will resolve doubtful questions in favor of disclosure. This

is as it should be. Such disclosures will serve to justify trust in the prosecutor as the

representative ... of a sovereignty ... whose interest ... in a criminal prosecution is

not that it shall win a case, but that justice shall be done. And it will tend to preserve

the criminal trial, as distinct from the prosecutor’s private deliberations, as the

chosen forum for ascertaining the truth about criminal accusations.

Riddle v. Ozmint, 369 S.C. 39, 46, 631 S.E.2d 70, 74 (2006). Similarly, the Rules of Professional -
Conduct impose certain duties upon prosecutors. Specifically, the Rules require a prosecutor “make
timely disclosure to the defense of all evidence or information known to the prosecutor that tends to
negate the guilty of the accused or mitigates the offense.” Rule 3.8(¢), SCACR. The special duties
imposed upon prosecutors are due to the prosecutbr’s “responsibility of a minister of justice and not
simply that of an advocate.” Thus, the prosecutor has “specific obligations to see that the defendant
is accorded procedural justice and that guilt is decided upon the basis of sufficient evidence.” Rule
3.8,cmt. 1, SCACR.

“The Brady disclosure rule requires the prosecution to provide to the defendant any

evidence in the prosecution’s possession that may be favorable to the accused and material to

guilt or punishment.” Hyman v. State, 397 S.C. 35, 45, 723 S.E.2d 375, 380 (2012) (citing

He further stated that if Appellant had the documents, they may have been able to hire an expert
to dispute Kellet’s finding. R. 97, line 19 ~R. 98, line 7.
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Brady, supra). “[A] showing of materiality does not require demonstration by a preponderance
that disclosure of the suppressed evidence would have resulted in the defendant’s acquittal.”

Kyles v. Whitley, 514 U.S. 419, 434 (1995). It is enough that it undermines confidence in the

verdict, ﬂ at 435.

Brady requires that prosecutors fully disclose to the accused all exculpatory evidence in their
possession. United States Supreme Court decisions have elaborated the Brady obligations to
include (1) the duty to disclose impeachment evidence, (2) favorable evidence in the absence of a
request by the accused, and (3) evidence in the possession of persons or organizations. See Giglio

v. United States, 405 U.S. 150 (1972); United States v. Agurs, 427 U.S. 97 (1976); Kyles, supra.

Material must be disclosed “when prejudice o the accused ensures . . .[and where] the
nondisclosure [is] so serious that there is a reasonable probability that the suppressed evidence

would have produced a different verdict.” Strickler v. Greene, 527 U.S. 263, 281-82 (1999).

The tﬁal judge erred in failing to strike Kellet’s testimony or grant a mistrial based upon the
prosecution’s withholding of material evidence. As explained by trial counsel and admitted by the
prosecution, the prosecutor failed to disclose at least three documents contained within the
fingerprint examiner’s file. Those three documents included one showing the possible matches
returned via AFIS. This evidence was necessary to impeach Kellet concerning her failure to
examine more than one respondent print, the quality of the prints produced, and the likelihood that
other respondent prints posséssed the same unique identifying characteristics as the latent print.
Additionally, given an opportunity, Appellant may have obtained an expert to challenge Kellet’s
finding altogether based upon the AFIS results.

This Court erred in putting the onus on Appellant fo attempt to interview Kellet or review

any AFIS-related documents prior to trial. In the substituted opinion, this Court stated

11
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According to the solicitor, he conferred with Captain Kellet regarding the contents of
her file in response to defense counsel’s discovery requests. The solicitor then
contacted defense counsel and told him Captain Kellet’s file could possibly include
some AFIS-related documents. However, defense counsel declined to review them.
In fact, for approximately four years prior to trial, Appellant’s defense team was
aware that fingerprints from the severed hands had been run through AFIS.
Moreover, on two occasions prior to trial, defense counsel was accompanied by a
represented of the solicitor’s office to visit the property and evidence section of the
forensic division of the Greenville County Department of Public Safety and was
offered the opportunity to visit the latent print section. Yet, nothing in the record
indicates that defense counsel attempted to interview Captain Kellet or review any
AFIS-related documents prior to trial.

As an mmal matter, Appellant attempted to review AFIS-related documents prior to trial
numerous times by filing motions requesting that information specifically. In fact, Appellant
questioned Kellet during a pre-trial hearing concerning this evidence and Kellet denied having any
documentation at all. It was not until Kellet testified before the jury with a folder in her hand that
Appellant was made aware that such documentation existed. There was simply nothing more that
Appellant could do to get the documentation. Fui'ther, the law does not require Appellant to do
more than make the request, which was made cleaﬂy and unequivocally. Rule 5 provides that the
prosecution must provide the evidence upon a request from the defendant. Rule 5, S.CR.Crim.P.

Further, controlling United States Supreme Court precedent and South Carolina precedent require

the prosecutor to disclose evidence. See Giglio, supra; Agurs, supra; Kyles, supra; Riddle, supra;

Gibson v. State, 334 S.C. 515, 514 S.E.2d 320 (1999); State v. Moses, 390 S.C. 502, 702 S.E.2d 395

(Ct. App. 2010).
In the alternative, the trial court’s failure to grant a recess or continuance to allow Appellant
" an opportunity to review the evidence and consult with an expert violated Appellant’s right to a fair

trial and due process of law.

12




CONCLUSION
Appellant respectfully requests this Court rehear this matter based on the foregoing points

overlooked or misapprehended by this Court in rendering its opinion.

Respectfully submitted,

Susda b peditt
Susan B. Hackett
Appellate Defender

This 24th day of July, 2014.
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