The Supreme Court of South Carolina

Elisa Narruhn, Respondent,

V.

Alea London Limited and Anderson Genral Insurance,
- Defendants, Of whom, Alea London Limited is the,

Appellant

. Appellate Case No. 2011-191646

ORDER

Pursuant to Rule 204(b) of the South Carolina Appellate Court Rules", this
appeal is hereby certified for review by the South Carolina Supreme Court.’
- Upon receipt of this 'order, the Court of Appeals is hereby directed to forward

the case file, all records and briefs and any exhibits on file to this Court.

IT IS SO ORDERED.,
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cc: .

Mark V. Gende

Mark Steven Barrow

~ Gene McCain Connell, Jr. -
William Roberts Calhoun, Jr.

The Honorable Jenny Kitchings




UIIJB %uutb Carolina Court of @ppeals

POST OFFICE BOX 11629 .

TANYA A. GEE - :
CLERK COLUMBIA, SOUTH CAROLINA 29211
. 1015 SUMTER STREET
V. CLAIRE ALLEN , COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK ) o ' ' TELEPHONE- (803) 734-1890

) A ] FAX: (803) 734-1839
_ o . WWW.SCCOUrts.org

January 11, 2012

Mark Steven Barrow, Esquire BN

Mark V. Gende, Esquire

William R. Calhoun, Jr., Esquire

Sweeney Wingate and '

- Barrow, P.A. -

P. 0. Box 12129 S

- Columbia, SC 29211 o : .

Re:. Narruhn, Elisa v. Alea London Limited
Case Tracking #: 2011191646

" Dear Cournsel:

" The following Order has been endorsed on your “Motion to File Appellant s Final Reply Brief
' Out of Time” in the above entitled case on appeal

“Granted. ,
_John Cannon Few  C.J.

For the Court

By s/ Tanya A. Gee
Clerk

January 11, 2012.”

Please be advised the “Final Reply Brief of Appellant” has been received and is accepted as
filed. All requested corrections have been completed. Therefore, all parties are advised that the
Record on Appeal and all final briefs will be submitted for the Court’s consideration.

Very truly yours,

% [Zawwﬂﬁ , %
CLERK ’ C

N

TAG/ec
cc: * Gene McCain Connell Jr, Esqu1re




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

RECEIVE]

APPEAL FROM HORRY COUNTY
Court of Common Pleas DEC 2 0 2011

Larry B. Hyman, Jr., Circuit Court Judge sc court Ot Appeals

"Case No. 2010-CP-26-4112

ElisaNarruhn.......... ... ... . .... e e e Respondent

Alea London Limited and Anderson
General Insurance . . ...t e Defendant

Of whom, Alea London Limitedis............. ... ... ... Appellant

MOTION TO FILE APPELLANT’S FINAL REPLY BRIEF OUT OF TIME

Pursuant to Rule 240 S.C.A.C.R, Appellants move for an Order allowing the
filing out of time of Appellant’s Final Reply Brief.

Due to an inadvertent oversight, the Appellant’s Final Reply Brief was not served
along with the Appellant’s Final Brief, which was served timely and in correct quantities.
Appellant moves this Court to accept its Final Reply Brief, which is served
contemporaneously with this motion and in correct quantities and form.

Appellant notes there is no prejudice to the Respondent in granting this motion,

because Respondent was served with the Initial Reply Brief in a timely manner during the

briefing process.




Appellant apologizes for any inconvenience to the Court and has taken steps to

insure the oversight that gave rise to this issue has been corrected.

Columbia, South Carolina
December 20, 2011

Respectfully submitted,

SWEENY, WINGAT BARROW, P.A.

M’ark S. Barrow

Mark V. Gende

William R. Calhoun, Jr.

1515 Lady Street

Post Office Box 12129
Columbia, South Carolina 29211
(803) 256-2233

ATTORNEYS FOR APPELLANT
ALEA LONDON LIMITED

GRANTED
JOHN CANNON FEW, C.J,
FOR ' CGURT




THE STATE OF SOUTH CAROLINA

In the Court of Appeals
APPEAL FROM HORRY COUNTY : '
RECEIVE]
Court of Common Pleas
oo DEC 2 0 2011
Larry B. Hyman, Jr., Circuit Court Judge v
SC Court of ADDEAS
Case No. 2010-CP-26-4112
ElisaNarruhn . ......... .. i Respondent
V.
Alea London Limited and Anderson
General INSUIance . . ... .o ottt e Defendant
Of whom, Alea London Limitedis............ ... ..., Appellant
PROOF OF SERVICE

I certify that I have served the Motion to File Final Reply Brief Out of Time of Appellant
on Respondent Elisa Narruhn by depositing a copy of it in the United States Mail, postage
prepaid, on December 20, 2011, addressed to her attorney of record, Gene M. Connell, Jr.,
Esquire, Kelaher, Connell & Connor, P.C., 1500 U.S. Highway 17 North, The Courtyard, Suite
209, Post Office Box 14547, Surfside Beach, SC 29587-4547 and on Defendant Anderson
General Insurance by depositing a copy of it in the United States Mail, postage prepaid, on
December 20, 2011, addressed to their attorney of record, Susan Taylor Wall, Esquire, Parker
Poe Adams & Bernstein L.L.P., 200 Meeting Strget, Suite 301, Charle , SC 29401

December 20, 2011 M

Mark S. Barrow

Mark V. Gende

William R. Calhoun, Jr.

SWEENY WINGATE AND BARROW, P.A.
Post Office Box 12129

Columbia, S.C. 29211

(803) 256-2233

Attorneys for Appellant Alea London Limited




SWB

SWEENY WINGATE & BARROW PA.

December 20, 2011
Reply to: Main Office

Mark V. Gende
(803) 256-2233 x 121
mvg@swblaw.com

RECEIVE]

DEC 2 0 201

The Honorable Tanya Gee SO Court of Appeals
South Carolina Court of Appeals

1015 Sumter Street,
Columbia, South Carolina 29201

VIA HAND DELIVERY

RE: Elisa Narruhn v. Alea London Limited and Anderson General Insurance
Civil Action No.: 2010-CP-26-4112
Our File: 4150-7551

Dear Ms. Gee:

Enclosed for filing are the original and seven (7) copies each of Motion to File
Appellant’s Final Reply Brief Out of Time in this case.

Please return to the courier who delivers these a filed, stamped copy of this letter
and the attached Motion. Also enclosed, please find a check for $25.00 for the filing fee. Should
you have any questions or concerns, please do not hesitate to contact me.

By copy of this letter, [ am serving the same on Respondent’s counsel, Gene M. Connell,
Jr., Esquire, and Susan T. Wall, Esquire

Respectfully,
SWEENY, WINGAT, BARROW, P.A.
M. Gende

MVG/smt

cc: Gene M. Connell, Jr., Esquire (w/enclosures) via U.S. Mail

Susan Taylor Wall, Esquire (w/enclosures) via U.S. Mail

MaN OFFiIcE:. T=803-256-2233  F*803-256-0177 1515 LADY ST. (29201)* PosT OFFICE Box 12129 = CoLumsia. SC 29211
PEE DEE OFFICE: T=843-878-0390 F*843-878-03903 1 15 CARGILL WAY * SUITE B®* PosT OFFICE BOX 88 = HARTSVILLE. SC 2955 1
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TANYA A. GEE . . : . POST OFFICE BOX 11629
CLERK . ‘ COLUMBIA, SOUTH CAROLINA 29211
. : : . 1015 SUMTER STREET
V. CLAIRE ALLEN COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK . . . TELEPHONE" (803) 734-1890

\ T i . FAX (803) 734-1839 -
: WWW.SCCOUrts.org

December 15,2011

Mark Steven Barrow, Esquire

Mark V. Gende, Esquire

William R. Calhoun, Jr., Esquire

Sweeney Wingate and

Barrow, P.A. {

P: O.Box 12129 ' -
‘Columbia, SC 29211 .~ S L

Re: Narruhu, Elisa v. Alea Lohdou Limited
Case Tracking #: 2011 191646

e

Dear Counsel: ‘ : Co

We have received the Record.on Appeal, Appellant’s Final Brief and Respon’dent’é Final Brief in the
above matter. Unfortunately, the record and Appellant’s Final Brief are not in compliance with the
. South Carolina Appellate Court Rules and must be corrected before they can be accepted by this Court.

. Also, we have not received the Appellant’s Final Reply Brief. The deadline-for filing this brief has now
passed. If you would like to file this brief out of time, you must serve and file a motion in accordance
with Rule 240, SCACR. You are encouraged to file the final reply brief with the' motion within ten days

of the date of this letter. -
Within ten days you are requested to provide: .

1. Certificate of Counsel for the Record on Appeal that includes your orlgmal 31gnature The
. certification previously received was not signed by counsel. ,
2. Certificate of Counsel for the Appellant’s Final Brief that includes your orlgmal signature. The

certification previously received is not srgned by counsel.
3. Labels to correct the cover of the Record on Appeal to add the firm name for Appellant’s counsel.
4. Labels to correct the caption as it appears on the cover of the Record on Appeal Please refer to
the Court’s letter of May 17,2011 for the correct caption.

»
!

Please call our office at least 24 hours prior to your arrival so that the briefs can be made available

without delay. ,
A Very truly yours

l AG/eC

cc: Gene McCain Connell, Jr., Esquire
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EDWARD T. KELAHER*

ATTORNEYS AT Law
SUITE 209
THE COURTYARD
1500 U.S. HIGHWAY 17 NORTH
P.O. DRAWER 14547
SURFSIDE BEACH, SOUTH CAROLINA 29587

. 1
KELAHER, CONNELL & CONNOR, P.C. i

GENE M. CONNELL, Jr. ARea CoDE 843
L. SIDNEY CONNOR, IV 238-5648
LisA POE Davis Fax: 238-5050
* or counstL December 2, 2011 ﬁ@m
0 /
&, “os U
6‘5 J
The Honorable Tanya A. Gee ' . 9y |
Clerk, South Carolina Court of Appeals '
1205 Pendleton Street %
Columbia, South Carolina 29201 T ‘\\
_~" Re:  Elisa Narruhn v. Alea London Limited and Anderson General Insurance “\"\\
Case Tracking No. 2011191646 \‘}

C/A No. 2010-CP-26-4112 ;
Our File No. 2008-0383C }

Dear Ms. Gee:

Enclosed please find the original (unbound) and fourteen copies of the following for filing in
the above-captioned matter:

Final Brief of Respondent, with Certificate of Counsel and Proof of Service.

I also enclose one (1) additional copy of the Final Brief and would ask that you please return
a filed copy to this office in the self-addressed, stamped envelope enclosed for your convenience.

By copy of this letter, we hereby serve the Final Brief of Respondent on counsel of record.

With best regards, [ am

GMC,Jr.:sm
Enclosures

cc w/enc.:

Gene M. Connell, Jr.

Mark S. Barrow, Esq.

Mark V. Gende, Esq.
William R. Cathoun, Jr., Esq.
Susan Taylor Wall, Esq.



SWB

SWEENY WINGATE & BARROW PA.

November 14, 2011
Reply to: Main Office

Mark V. Gende
(803) 256-2233 x 121
mvg@swblaw.com

VIA HAND DELIVERY RE CE{VE“

The Honorable Tanya Gee a\s
South Carolina Court of Appeals Couﬁ 0‘ N)pe
1015 Sumter Street, SG

Columbia, South Carolina 29201

RE: Elisa Narruhn v. Alea London Limited and Anderson General Insurance
Civil Action No.: 2010-CP-26-4112
Qur File: 4150-7551

Dear Ms. Gee:

Enclosed for filing are the original and sixteen (16) bound copies each of Final Brief of
Appellant and Record on Appeal in this case. Please file the original and return the two (2)
remaining bound clocked copies to my courier. Also enclosed are two (2) original and two (2)
copies of Proof of Service. Please file the original and return the two (2) clocked copies to my
courier.

By copy of this letter, I am serving the same on Respondent’s counsel, Gene M. Connell,
Jr., Esquire, and Susan T. Wall, Esquire ‘

Should you have any questions or concerns, please do not hesitate to contact me.
Respectfully,

SWEENY, WINGATE & BARROW, P.A.

o

Mark V. Gende

MVG/aem
cc: Gene M. Connell, Jr., Esquire (w/enclosures) via U.S. Mail
Susan Taylor Wall, Esquire (w/enclosures) via U.S. Mail

MaIN OFfice:  T=803-256-2233 F*803-256-9177 1515 LADY ST. (29201) = PosT OFFICE BOX 12129 CoLUMBIA, SC 29211
PEE DEE OFFICE: T*843-878-0390 F*843-878-0393 115 CARGILL WAY*® SUITE B= POST OFFICE BOoX 88 » HARTSVILLE, SC 2955 1
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| fEbel South Carolina Court of gﬁpeafg

POST OFFICE BOX 11629

TANYA A. GEE .
CLERK COLUMBIA, SOUTH CAROLINA 29211,
. 1015 SUMTER STREET
V. CLAIRE ALLEN - : COLUMBIA, SOUTH CAROLINA 29201

DEPUTY CLERK  ° _ TELEPHONE (803) 734-1890
o : :  FAX: (803)734-1839
WWW.SCCOUrts.org

October 13,2011

Gene McCain Connell, Jr., Esquire
Kelaher Connell & Connor, PC
P.O. Drawer 14547

Surfside Beach, SC 29587

Re: Narruhn; Elisa v. Aleé‘ London Limited
2011191646 - -

Dear Mr. Conneﬂ: .

Enclosed is a copy of an Order of the Court denying your Motion in the above case.

Counsel for the Appeilant must serve the Record on Appeal on the Respondent and file proof of *

" service with this Court within thirty (30) days of the date of this letter.

« Very truly yours, |
- - CLERK ‘

TAG/ma

cc: Mark Steven Barrow, Esquire
Mark V. Gende, Esquire

i



The émﬁtlj @arnlina Court of gppea[ﬁ

Flisa Narruhn, ; Respondent,

V.
Alea London Limited and Anderson h
General Insurance, Defendants,

Of whom, Alea London Limited is the, =~ Appellant.

The Honorable Larry B. Hyman, Jr.
Horry County _
Trial Court Case No. 2010-CP-26-04112

ORDER o/

) . .
Respondent has moved to dismiss Appellant's appeal, arguing Appellant seeks to appeal

an interlocutory order and has no standing to contest the order. Appellant filed a return opposing
the motion. After careful consideration, Respondent's motion to dismiss is denied. Nothing in

/

this order prevents Respondent from arguing the issue of Appellant's standing in her brief.

IT IS SO ORDERED.

N\

Columbia, South Carolina .

cc:  -Mark Steven Barrow, Esquire
Mark V. Gende, Esquire
Gene McCain Connell, Jr, Esquire




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

RECEIyEn,
APPEAL FROM HORRY COUNTY

Court of Common Pleas Aug 2 .\2 201§

Larry B. Hyman, Jr., Circuit Court Judge SC CUUI' t Oprpeds

Case No. 2011191646

ElisaNarruhn . ... Respondent

Alea London Limited and Anderson
General INSUTANCE .« .+« v v o v e e e e e Defendant -

| Of whom, Alea London Limited is . . . .. vovveeee e Appellant

INITIAL REPLY BRIEF OF APPELLANT

Mark V. Gende

William R. Calhoun, Jr.

SWEENY WINGATE AND BARROW, P.A.
Post Office Box 12129

Columbia, S.C. 29211

(803) 256-2233

Attorneys for Appellant

|
\
Mark S. Barrow ‘
\
|
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STATEMENT OF ISSUES ON APPEAL

L DID THE TRIAL COURT ERR IN HOLDING THAT IT DID NOT HAVE

JURISDICTION TO HEAR AND DECIDE A MOTION UNDER RULE 60(b),
SCRCP, REGARDING AN ORDER BY A SPECIAL REFEREE WHO HAD-
FULLY COMPLETED THE TASK FOR WHICH HE HAD BEEN
APPOINTED?

DID THE TRIAL COURT ERR IN HOLDING THAT APPELLANT’S
MOTION UNDER RULE 60(b) WAS UNTIMELY?

o

3. DID THE TRIAL COURT ERR IN IMPLICITLY HOLDING THAT THE
SPECIAL - REFEREE WHOSE CHARTER WAS TO CONDUCT
SUPPLEMENTAL PROCEEDINGS HAD SUBJECT MATTER AND
PERSONAL JURISDICTION TO ORDER THE ASSIGNMENT OF A
PARTY’S INCHOATE RIGHTS AGAINST ITS NON-PARTY INSURER,
WHEN THE INSURER IS PROVIDED NO NOTICE OF THE PROCEEDING
OR THE OPPORTUNITY TO BE HEARD? '

ARGUMENT IN REPLY

| RESPONDENT’S BRIEF MISCHARA CTERIZES THE NATURE OF
APPELLANT’S APPEAL.

Appellant’s Statement of Issues on Appeal is cited above to highlight what

Appellant 1s, and is not, appealing. Respondent’s brief repeatedly asserts that Appellant is

‘seeking to “set aside a default judgment [or default]....” Respondent’s Brief, pp. 1, 3, 4,

8. That 1s completely incorrect. Such argument is a strawman that Respondent can -

readily,refuté; but it is not the argument that Appellant makes. Respondent’s Brief de

Jacto asserts that Appellant is seeking reversal of the orders of April 17, 2006 and July 7,

2009, which, respectively, order the entry of default and judgment by default against
RKC Entertainment. R. . Respondent Alea London’s appeal is directed at two

entirely different Orders. Appellant is appealing the Circuit Court’s Order of May 2,



2011, which holds that it does not have jurisdiction to set aside, under Rule 60(B),

SCRCP, and the Special Referee’s Order of‘ March 8, 2010. R. ,

Appellant seeks to have the March 8, 2010 Order, which orders the assignrﬁent of Alea’s

insured’s purported rights against Alea to Respondent, set aside based on the grounds

articulated in Appellant’s brief. There is no holding in either of the appealed Orders

about default, which is a primary focus of Respondent’s brief.

I1. RESPONDENT DOES NOT CONTEST.OR ARGUE SEVERAL
POINTS IN APPELLANT’S BRIEF, SO THEY ARE UNOPPOSED IN
THIS APPEAL. -

While the failure of a Respo’ndent to argue issues raised by an Appgllanfmay not,

under our law, represent Respondent’s abandonment of that issue, such refusal to address

the Appellant’s issue leaves them uncontested. There are severa]: such légal and factual

issues here, raised and supported in Appellant’s brief, but not addressed in Respondent’s

brief. Among them are the following: ' ' -

A. The Fact that the Special Referee Had Completed His Assigned Task.

Appellant argued (brief, p. 7) that Special Referee Fata had cbmpleted the task

assigned him by entering his final judgment on March &, 2010. That étatemen_t 18

uncontested, bringing into applicabil‘ityyth'e statement that, “[o]nce ‘the', master has

concluded his duties and entered all necessary orders, his jurisdiction'ends and any post-

trial motion, other than those covéred by this court’s May 22, 1986, order, are_to be heard

by the circuit cburt.” Wachovia Bank of S.C.. N.A. v. Player, 341 S.C. 424, 427, 535

S.E.2d 128, 129 (2000). Because a motion under Rule 60(b), SCRCP, is not one covered
by the Supreme Court’s Order of May 22, 1986, the Rule 60(b) motion here was properly

submitted to the circuit court — which erred when it held that it did not have jurisdiction.



B. That Alea’s Motion is an Independent Action in Equity Specifically
Allowed by Rule 60(b)

As argued in Appellant’s brief, pp. 8-10, Alea’s motion represents an independent
action in equity provided for in Rule 60(b), which states that the power of a court is not
limited in that it can “entertain an independent action to relieve a party from a judgment,
order or proceeding. . . . . “ In this case, it is also uﬁchallenged that Alea’s claim meets
all five of the equitable elements, for such an independent action cited by this Court in

Mr. T. v. Mrs. T, 378 S.C. 127, 135-36, 162 S.E.2d 413, 417-18 (Ct. App. 2008). As an

independent action, it was in the purview; and could have been adjudicated by, the
Circuit Court, whic;h erroneously ifailed to éxercise its jurisdiction.

C. That Alea’é Motion was Tifnely

The Special Referee’s Order was entered March 8, 2010. Alea London’sl Motion
was filed on December 10, 2010, well within one year of the appealed order. There is,
moreover, no time limitation for motions made under Rule 60(b)(4) and (5). Alea’s
motion was made uﬁder Rule 60(b)(1), (4) and (5).

D. That the Actions and Order of the Special Referee did not comply
with the Statutes Governing Supplementary Proceedings.

The Respondent has not contested that the proceeding before Special Referee Fata
[

did not comply with the applicable statutes. Though his appointment order, R. -,

limited Special Referee Fata’s authority to the conduct of supplemental proceedings, he

did not comply with the statutory provisions of S.C. Code Ann. § 15-39-310 et. seq.

Those statutes limit his jurisdiction, which he exceeded by his failure to adhere to the

statutes and case law construing them, especially S.C. Code Ann. § 15—39-350, as



construed by Johnson v. Service Management, Inc., 319 S.C. 165, 167-69, 459 S.E.2d

900, 902-03 (Ct. App. 1995). aff’d 324 S.C. 198, 478 S.E.2d 63 (1996).

E.  That the Uncertain rights of Alea London’s Insured against Alea
London was not a Chose In Action

The Respondent fails to contest Appellant’s position, and cited authority, that the
inchoate rights of RKC Entertainment, LLC against Alea were not a chose in action.
Such rights were completely undefined and indefinite and, therefore, did not meet the
requirements of ouf law to be a chose in action, a form of property. RKC Entertainment,
LLC, therefore, had nothing — no property — that could properly be assigned to Appellant
in supplementary proceedings.

F. That the Special Referee did not have Personal Jurisdiction of Alea
London to Deprive it of its Contractual Rights.

The Respondent does not challenge, or addréss in any way, Appéllant’As position

that the Special Referee did not have personal jurisdiction of Alea London sufficient to
deprive it of rights under its contract with RKC Entertainment. That contract specifically
stated that RKC’s “rights and duties under fhis policy may not be transferred without our
written consent except in the case of death of an individual Named Insured.” R.
The policy did not have an individual Named Insured and there was no pertinent death, so
the exception to this statement is inapplicable. The upshot is thaf RKC Entertainment
could not transfer its rights under the policy without Alea’s Qritten consent — and that
consént was not given.

Even if it Were proper for the Special Referee to step into the shoes of RKC', the

Special Referee would have no greater rights than the contract holder. Moore v.

! Though the failure of the Special Referee to establish RKC’s ownership should preclude that.




Weinberg, 373 S.C. 209, 220, 644 S.E.2d 746, 745 (Ct.-App. 2007) (“‘An assignee stands

in the shoes of its assignor,” citing Twelfth RMA Partners, L.P. v. National Safe Corp., -

335 S.C. 635, 639-40, 518 S.E.2d 44, 46 (Ct. App. 1999 (“[T]he assignee should have. . .
the same rights and privileges as the assignor”)). RKC could not have assigned its rights
to Respondent Narruhn; the Special Referee, therefore, could not assign RKC’s “rights”
under the contract to Ms. Narruhn.

~ Because Alea was never brought within the jurisdiction of the Special Referee, or
even notified of the proceedings at which its contractual 'rights were to abrogated, the
Special Referee did not have jurisdiction to deprive Alea Qf its property right in its
c'o‘ntrac_t. Ball v. Ball, 312 S.C. 31, 34, 430 S.E.2d 533, 535 (Ct. App. 1993) (“a

s 9

“‘contractual right issue a form of property’ ” quoting In re Marriage of Brown., 544 P.2d

561, 565 (Cal. 1976)). The order of a court that is without personal jurisdiction is void

under Rule 60(b)(4), SCRCP. Linda Mc Co. v. Shore, 390 S.C. 543, 552, 703 S.E.2d

499, 503 (2010) citing McDaniel v. U.S. Fid & Guar. Co., 324S.C. 639, 644, 478 S.E.2d

868, 871 (Ct. App. 1996).
Inasmuch as the Special Referee’s Order impaired the obligations of Alea’s

insurance contract, it was in violation of Art I, § 4 of the South Carolina Constitution.

Rick’s Amusement, Inc. v. State 351 S.C. 352, 360, 570 S.E.2d 155, 159 (2001) (“Both

the United States and South Carolina Constitutions prohibit the State from passing laws

which impair the obligations of contracts. See U.S. Const. Act 1, § 10; S.C. Const. Act I,

§ 4). See also The Travelers Ins. Co. v. Allstate Ins. Co., 249 S.C. 592, 155 S.E.2d 591

(1967) (Court could not impair obligation of insurance contract).



Impairing Alea’s contractual rights at a hearing of which it had no notice and no
opportunity to be heard — and in violation of the statutes governing supplementary
proceedings — deprived Alea of the due process guarantees of the Fourteenth Amendment
of the United States Constitution and Act I, § 3 of the South quolina Constitution.
Orders from “courts which failed to provide proper due process” are within Rule

60(b)(4)’s definition of “void.” Linda Mc Co. v. Shore, supra., 390 S.C. at 552, 703

S.E.2d at 503.

CONCLUSION

Respondent’s brief misapprehends the substance of Appellant’s brief in asserting
that Appellant is seeking to have a default or default judgment of RKC Entertainment set
aside. Such an objective is entirely absent from Alea London’s abpeal. ‘Oﬁ the other
hand; Respondent leaves entirely uncontested sevefal key positions of Appellant, which
lead to the following conclusions:

° The Special Referee’s task was fulfilled, so the proper. forum for
adjudication of a Rule 60(b) motion was the circuit court.

° That Alea’s Rule 60(b)(5) motion is a viable independent action in equity.
J That the Trial Court erred in holding that Alea’s motion was untimely.
° That the Special Referee failed to abide by the statutory requifements for

supplementary proceedings.

D That RKC Entertainment’s inchoate right against Alea was not a chose in
action, susceptible to an assignment by anybody.

o That the Special Referee did not have personal jurisdiction over Alea, that
its Order impaired Alea’s contractual rights, and that the proceedings
violate Alea’s right to due process under the United States and South
Carolina Constitutions.




These uncontested facts lead to the conclusions that the Trial Court erred in

holding that it did not have jurisdiction to adjudicate the Rule 60(b) motion and that the

Order of the Special Referee is void for lack of due process and personal jurisdiction.

This Court should reverse the Trial Court’s Order of May 11, 2011 and remand

the case with instructions to vacate the Special Referee’s Order of March 8, 2010.

Columbia, South Carolina
August 22,2011

Respectfully submitted,

WEENY, WINGA & BARROW P.A.

I\}I/rk S. Barrow

Mark V. Gende

William R. Calhoun, Jr.

1515 Lady Street

Post Office Box 12129
Columbia, South Carolina 29211
(803) 256-2233

ATTORNEYS FOR APPELLANT
ALEA LONDON LIMITED
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Mark V. Gende
(803) 256-2233x 121

VIA HAND DELIVERY

The Honorable Tanya Gee S .

South Carolina Court of Appeals C COUI't OprpeaI
1015 Sumter Street, S
Columbia, South Carolina 29201

RE: Elisa Narruhn v. Alea London Limited and Anderson General Insurance
Case Tracking No.: 2011191646
Civil Action No.: 2010-CP-26-4112
Our File: 4150-7551

Dear Ms. Gee:

Enclosed for filing are the original and one copy of the Initial Reply Brief of Appellant in
this case.

Please return to the courier who delivers these a filed, stamped copy of this letter and the
attached Initial Reply Brief of Appellant. Should you have any questions or concerns, please do

not hesitate to contact me.

By copy of this letter, I am serving the same on Respondent’s counsel, Gene M. Connell,

Jr., Esquire.
Respectfully,
SWHENY, WINGAT BARROW, P.A.
W
ark V. Gende |
MVG/vlp
ce: Gene M. Connell, Jr., Esquire (w/enclosures) via U.S. Mail

Susan Taylor Wall, Esquire (w/enclosures) via U.S. Mail

Main OFRICE: T*803-256-2233 , Fr803-256-9177 1515 LADY ST. (29201) * POST OFFICE BOX 12129« CoLumBIA, SC 29211
PEE DEE OFFICE: T=843-383-2146 Fv843-383-6150 323 WEST HOME AVE.® POST OFFICE BOX 88 » HARTSVILLE, SC 2055 1
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

LarryAB. Hyman, Jr., Circuit Court Judge

Case No. 2011191646

ElisaNarruhn. . ... ..o o P . Respondent

Alea London Limited and Anderson
General INSUTanCe . . . . .. .ot e e Defendant

Of whom, Alea London Limited iS . . . ... ...ovnror i, Appellant

APPELLANT’S RETURN TO RESPONDENT’S MOTION TO DISMISS APPEAL

Mark S. Barrow

Mark V. Gende

William R. Calhoun, Jr. -

SWEENY WINGATE AND BARROW, P.A.
Post Office Box 12129

Columbia, S.C. 29211

(803) 256-2233

Attorneys for Appellant

RECEIVED
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Under the provisions of Rule 240(c), SCACR, the Appellant herewith provides its
return to Respondent Narruhn’s motion to dismiss this appeal. As addressed below,
Réspondent’s motion should be denied. Respondent has misapprehended the import of
Apbellant’s appeal. Contrary to Respondent’s motion, Appellant has not appealed a
denial of a motion to set aside an entry (;f “default or default judgment entered against
Appellant’s insured, RKC Entertainment. It has appealed an Order of the Circuit Court
wherein the Court held that he did not have jurisdiction to adjudicate a motion under Rule

60(b) regarding an order issued previously by a Special Referee who has completed his

task. Under the holding of Wachovia Bank of S.C., N.A. v Player,_. 341 SC 424, 427,
535 S.E.2d 128, 129 (2000), the Circuit Court is precisely the forum in which such a
motion shoqld be brought.

A second facet of Appellant’s appeal regards the issue of whether the Order of
the Special Referee sﬁould be vacated. The Special Referee was appointed to conduct
supplementary proceedings. He did not follow any of the 'statutes regarding:
supplementary proceedings. Without having Appellant Alea London come in to testify
about whether it had any property in which its insured, RKC Entertainment, had any

ownership — as required by S.C. Code Ann. § 15-39-350 and Johnson v. Service

|

R Management, Inc., 319 S.C. 165, 459 S.E.2d 900 (Ct. App. 1995) — the Special Referee

i assigned RKC Entertainment’s osfensible rights against Alea to Respondent Narruhn.

} Bécause these “rights” were totally indefinite and speculative, they were not a chose in
action or any 6ther form of property and. were not properly assignable, especially by the -

Special Referee who did not own, and had not arrested, these rights. The assignment of

the rights without Alea’s written consent was also in direct conflict with the provisions of

o A - I



the insurance contract. RKC Entertainment, the owner if there were any such rights that

" existed, could not have made the assignment. The Special Referee, who could have no

more “rights” in the contract than did their owner, nonetheless ordered, at the request of
Respondent’s .counsel, their assignment.

Alea London was provided no notice of the hearing before the Special Referee at
which the abrogation of its contractual rights was adjudicated. The Referee’s order,

entered March 8, 2010, brought that impairment of the insurance contract to fulfillment.

- Appellant has asserted a violation of its constitutional rights under the United States

Constitution. Art. I, § 10 and the South Carolina Constitution, Art. I, § 3 in that the rights -

it had under the contract' were clearly infringed by the actions of the Special Referee.
Based on the lack of ﬁotice and oppoftunity to be heard when the issues of its
contract were being adjudicated, Appellant Alea has also appealed on the ground that it
was denied the right to due process under the national and state constitutions.
Respondent’s motion to dismiss the appeai should be denied. The éssertions in
Respondent’s motion have very little relation to the actual substance of this appeal.
Appellant has filed a brief with the Court. A copy of the draft reply brief is attached at
Exhibit 1. Perusal of the Appellant’s briefs will reveal more fully that the grounds for
dismissal of the apbeal propounded by Respondent are' a red herring. They present no
legitimate basis for disrﬁissing this appeal, which is a well-supported effort to correct

errors of law and obtain equity and justice from this Court.




CONCLUSION

The Respondent"s Motion to Dismiss Appeal should be denied. This appeal is
fully worthy of consideration by the Court inasmuch as there were errors of law below

which need to be corrected.

Respectfully submitted,

NY, WINGAT & BARROW, P.A.
rkS Barrow

Ll
Mark V. Gende

William R. Calhoun, JIr.

1515 Lady Street

Post Office Box 12129

Columbia, South Carolina 29211
' . (803) 256-2233

ATTORNEYS FOR APPELLANT
ALEA LONDON LIMITED

Columbia, South Carolina
August 22, 2011
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STATEMENT OF ISSUES ON APPEAL

1. DID THE TRIAL COURT ERR IN HOLDING THAT IT DID NOT HAVE
JURISDICTION TO HEAR AND DECIDE A MOTION UNDER RULE 60(b),
SCRCP, REGARDING AN ORDER BY A SPECIAL REFEREE WHO HAD
FULLY COMPLETED THE TASK FOR WHICH HE HAD BEEN
APPOINTED?

2. DID THE TRIAL COURT ERR IN HOLDING THAT APPELLANT’S
MOTION UNDER RULE 60(b) WAS UNTIMELY?

3. DID THE TRIAL COURT ERR IN IMPLICITLY HOLDING THAT THE
SPECIAL REFEREE WHOSE CHARTER WAS TO CONDUCT
SUPPLEMENTAL PROCEEDINGS HAD SUBJECT MATTER AND
PERSONAL JURISDICTION TO ORDER THE ASSIGNMENT OF ‘A
PARTY’S INCHOATE RIGHTS AGAINST ITS NON-PARTY INSURER,
WHEN THE INSURER IS PROVIDED NO NOTICE OF THE PROCEEDING
OR THE OPPORTUNITY TO BE HEARD?

ARGUMENT IN REPLY

I RESPONDENT’S BRIEF MISCHARACTERIZES THE NATURE OF
APPELLANT’S APPEAL.

Appellant’s Statement of Issues on Appeal is cited above to highlight what
Appellant is, and is not, appealing. Respondent’s brief repeatedly asserts that Appellant is
seeking to “set aside a default judgment [or default]....” Respondent’s Brief, pp. 1, 3, 4,
8. That is completely incorrect. Such argument is a strawman that Respondent can
readily refute, but it is not the argument that Appellant makes. Respondent’s Brief de
Jacto asseﬁs that Appellant is seéking reversalv of the ordérs of April 17, 2006 and Jqu 7,
2009, which, respectively, order the entry of default and judgment by default against
RKC Entertainment. R. ___ . Respondent Alea London’s appeal is directed at two

entirely different Orders. Appellant is appealing the Circuit Court’s Order of May 2,




2011, which holds that it does not have jurisdiction to set aside, under Rule 60(B),

SCRCP, and the Special Referee’s Order of March 8, 2010. R.-

Appellant seeks to have the March 8, 2010 Order, which orders the assignmént of Alea’s

insured’s purported rights against Alea to Respondent, set aside based on the grounds

articulated in Appellant’s brief. There is no holding in either of the appealed Orders

about default, which is a primary fécus of Respondent’s brief.

II.  RESPONDENT DOES NOT CONTEST OR ARGUE SEVERAL
POINTS IN APPELLANT’S BRIEF, SO THEY ARE UNOPPOSED IN
THIS APPEAL.

While the failure of a Respondent to argue issues raised ‘by an Appellant may not,
under our law, represent Respondent’s abandonment of that issue, such refusal to address-
the Appellant’s issue leaves them uncontested. There are several such legal and factual
issues here, raised and supported in Appellant’s brief, but not addressed in Respondent’s
brief. Among them are the following:

A. The Fact that the Special Referee Had Completed His Assigned Tésk.

Appellant argued (brief, p. 7) that Special Referee Fata had completed the task
assignéd him by entering his final judgmentA on March 8, 2010. That statement is
uncontested, bringing into applicability the statemeﬁt that, “[o]nce the master has
concluded his duties and entered all necessary orders, his jurisdiction ends and any post-

trial motion, other than those covered by this court’s May 22, 1986, order; are to be heard

by the circuit court.” Wachovia Bank of S.C., N.A. v. Player7 341 S.C. 424, 427, 535

S.E.2d 128, 129 (2000). Because a motion under Rule 60(b), SCRCP, is not one covered
by the Supreme Court’s Order of May 22, 1986, the Rule 60(b) motion here was properly

submitted to the circuit court — which erred when it held that it did not have jurisdiction.



B. That Alea’s Motion is an Independent Action in Equity Specifically
Allowed by Rule 60(b)

As argued in Appellant’s brief, pp. 8-10, Alea’s motion represents an independent
action in equity provided for in Rule 60(b), which states that the power of a court is not
limited in that it can “entertain an independent action to relieve a party from a judgment,
order or proceeding. . . . . “ In this case, it is also unchallenged that Alea’s claim meéts

all five of the equitable elements, for such an independent action cited by this Court in

Mr. T. v. Mrs. T, 378 S.C. 127, 135-36, 162 S.E.2d 413, 417-18 (Ct. App. 2008). As an
independent action, it was in the purview, and could have been adjudicated by; the
Circuit Court, which erroneously failed to exercise its jurisdiction.

C.  That Alea’s Motion was Timely

The Special Referee’s Order was entered March 8, 2010. 'Alea London’s Motion-

was filed on December 10, 2010, well within one year of the appealed order. There is,

moreover, no time limitation for motions made under Rule 60(b)(4) and (5). Alea’s’{

motion was made under Rule 60(b)(1), (4) and (5).

D. That the Actions and Order of the Special Referee did not comply
with the Statutes Governing Supplementary Proceedings.

The Respondent has not contested that the proceeding before Special Referee Fata
did not comply with the applicable statutes. Though his appointment order, R. _____ |
limitéd Special Referee Faté’s authority to the conduct of supplemental proceedings, he
did not comply with the statutory proviéions of S.C. Code Ann. § 15-39-310 et. seq.
Those statutes limit his jurisdiction, which he exceeded by his failure to adhere to the

statutes and case law construing them, especially S.C. Code Ann. § 15-39-350, as



construed by Johnson v. Service Management, Inc., 319 S.C. 165, 167-69, 459 S.E.2d
900, 902-03 (Ct. App. 1995). aff'd 324 S.C. 198, 478 S.E.2d 63 (1996).

E. That the Uncertain rights of Alea London’s Insured against Alea
London was not a Chose In Action

The Respondent fails to contest Appellant’s position, and cited authority, that the

inchoate rights of RKC Entertainment, LLLC against Alea were not a chose in action.

~ Such rights were completely undefined and indefinite and, therefore, did not meet the

requirements of our law to be a chose in action, a form of property. RKC Entertainment,
LLC, therefore, had nothing — no property — that could properly be assigned to Appellant
in supplementary proceedings.

F. That the Spécial Referee did not have Personal Jurisdiction of Alea
London to Deprive it of its Contractual Rights. .

The Respondent does not challenge, or address in any way, Appellant’s position
that the Special Referee did not have personal jurisdiction of Alea London sufficient to
deprive it of rights under its contract with RKC Entertainment. Thét contract specifically
stated that RKC’s “rights and duties under this policy may not be transferred without our
written consent except inn the case of death of an individual Named Insured.” R.

The policy did not have an individual Named Insured and there was no pertinent death, so

the exception to this statement is inapplicable. The upshot is that RKC Entertainment

could not transfer its rights under the policy without Alea’s written consent — and that

consent was not given.
Even if it were proper for the Special Referee to step into the shoes of RKC', the

Special Referee would have no greater rights than the contract holder. Moore v.

' Though the failure of the Special Referee to establish RKC’s ownership should preclude that.

4




Weinberg, 373 S.C. 209, 220, 644 S.E.2d 746, 745 (Ct. App. 2007) (“An assignee stands

in the shoes of its assignor,” citing Twelfth RMA Partners, L.P. v. National Safe Corp.,

335 S.C. 635, 639-40, 518 S.E.2d 44, 46 (Ct. App. 1999 (“[T]he assignee should have. . .
the same rights and privileges as the assignor”)). RKC could not have assigned its rights
to Respondent Narruhn; the Special Referee, therefore, could not assign RKC’s “rights”
under the contract to Ms. Narruhn.

Because Alea was never brought within the jurisdiction of the Special Referee, or
even notified of the proceedings at which its contractual rights were to abrogated, the
Special Refer‘eev did not have jurisdiction to deprive Alea of its property right in its

contract. Ball v. Ball, 312 S.C. 31, 34, 430 S.E.2d 533, 535 (Ct. App. 1993) (“a

A

‘contractual right issue a form of property’ ” quoting In re_Marriage of Brown., 544 P.2d
561, 565 (Cal. 1976)). The order of a court that is without personal jurisdicﬁon is void

under Rule 60(b)(4), SCRCP. Linda Mc Co. v. Shore, 390 S.C. 543, 552, 703 S.E.2d

499, 503 (2010) citing McDaniel v. U.S. Fid & Guar. Co., 324 S.C. 639, 644, 478 S.E.2d

868, 871 (Ct. App. 1996). |
Inasmuch as the Special Referee’s Order impaired the obligations of Alea’s

insurance contract, it was in violation of Art I, § 4 of the South Carolina Constitution.

Rick’s Amusement, Inc. v. State 351 S.C. 352, 360, 570 S.E.2d 155, 159 (2001) (“Both

the United States and South Carolina Constitutions prohibit the State from passing laws
which impair the obligations of contracts. See U.S. Const. Act I, § 10; S.C. Const. Act I,

§ 47). See also The Travelers Ins. Co. v. Allstate Ins. Co., 249 S.C. 592, 155 S.E.2d 591

(1967) (Court could not impair obligation of insurance contract).



Impairing Alea’s contractual rights at a hearing of which it had no notice and no
opportunity to be heard — and in viplétion of the statutes governing supplementary
proceedings — deprived Alea of the aue process guarantees of the Fourteenth Amendmeﬁt
of the United States Constitution and Act I, § 3 of the Soufh Carolina Constitution.
Orders frorh “courts which failed to provide proper due process” are within Rule

60(b)(4)’s definition of “void.” Linda Mc Co. v. Shore, subra., 390 S.C. at 552, 703

S.E.2d at 503.

CONCLUSION

Respondent’s brief misapprehends the substance of Appellant’s brief in asserting

that Appellant is seeking to have a default or default judgment of RKC Entertainment set

aside. Such an objective is entirely absent from Alea London’s appeal. On the other -

hand, Respondent leaves entirely uncontested several key positions of Appellant, which
lead to the following conclusions:

. The Special Referee’s task was fulfilled, so the proper forum for
~adjudication of a Rule 60(b) motion was the circuit court.

. That Alea’s Rule 60(b)(5) motion is a viable independent action in equity.
o That the Trial Court erred in holding that Alea’s motion was untimely.
. That the Special Referee failed to abide by the statutory requirements for

supplementary proceedings.

o That RKC Entertainment’s inchoate right against Alea was not a chose in
action, susceptible to an assignment by anybody.

° That the Special Referee did not have personal jurisdiction over Alea, that

its Order impaired Alea’s contractual rights, and that the proceedings

violate Alea’s right to due process under the United States and South
Carolina Constitutions.



These uncontested facts lead to the conclusions that the Trial Court erred in
holding that it‘did not ha.ve jurisdiction to adjudicate the Rule 60(b) motion and that the
Ordgr of the Special Referee is void for lack of due process and personal jurisdiction.

This Court should reverse the Trial Court’s Order of May 11, 2011 and remand

the case with instructions to vacate the Special Referee’s Order of March 8, 2010.

Respectfully submitted,

SWEENY, WINGATE & BARROW, P.A.

Mark S. Barrow

Mark V. Gende

William R. Calhoun, Jr.

1515 Lady Street

Post Office Box 12129
Columbia, South Carolina 29211
(803) 256-2233 '

ATTORNEYS FOR APPELLANT
ALEA LONDON LIMITED

Columbia, South Carolina
August 22,2011
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August 22,2011
Reply to: Main Office

Mark V. Gende
(803) 256-2233 x 121
mvg @swblaw.com

VIA HAND DELIVERY ?‘J QE!VED

% .
The Honorable Tanya Gee AUG 2 2 201
South Carolina Court of Appeals .
1015 Sumter Street, SG GOU“- 0‘ Appeas

Columbia, South Carolina 29201

RE:  Elisa Narruhn v. Alea London Limited and Anderson General Insurance
Case Tracking No.: 2011191646
Civil Action No.: 2010-CP-26-4112
Our File: 4150-7551

Dear Ms. Gee:

Enclosed for filing are the original and six copies each of Appellants Return to
Respondent's Motion to Dismiss Appeal in this case. ‘

Please return to the courier who delivers these a filed, stamped copy of this letter and the
attached Appellants Return to Respondent's Motion to Dismiss Appeal. Should you have any
questions or concerns, please do not hesitate to contact me.

By copy of this letter, I am serving the same on Respondent’s counsel, Gene M. Connell,
Jr., Esquire.

Respectfully,
SWEENY, WINGATE & BARROW, P.A.
ark V. Gende
MVG/vlp

cc: Gene M. Connell, Jr., Esquire (w/enclosures) via U.S. Mail
Susan Taylor Wall, Esquire (w/enclosures) via U.S. Mail

MAIN OFFICE:  T*803-256-2233 F=803-256-9177 1515 LADY ST. (29201) = POST OFFICE BOX 12129 » COLUMBIA, SC 29211
PEE DEE OFFICE: T=843-383-2146 F*843-383-6150 323 WEST HOME AVE.» POST OFFICE BOX 88 * HARTSVILLE, SC 2955 1
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- The South Carolina thirt of Appeals

TANYA A. GEE POST OFFICE BOX 11629

CLERK COLUMBIA, SOUTH CAROLINA 29211

] . . . . . 1015 SUMTER STREET )

V. CLAIRE ALLEN ‘ BN COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK o . TELEPHONE' (803) 734-1890

FAX: (803) 734-1839
www.sccourts.org

August 23, 2011
" Mark Steven Barrow, Esquire
Mark V. Gende, Esquire
P. 0.Box 12129 . . - :
Columbia, SC 29211 g

Re:  Narruhn, Elisa'v. Alea Léndon Limited
2011191646 .

Dear Counsel: »

The following Order has been endorsed on your. Motion to Request an Enlargement\of Time in
the above entitled case on appeal. :

“Granted.

John Cannon Few C.J.
For the Court

By s/ Tanya A. Gee -
Clerk

August 23, 2011.”

Please be advised that the Return fo the Motion to Dismiss must be éerved and filed no later than
September 1, 2011. Please be further advised that the deadline for the Appellant’s Initial Reply
. Brief is stayed until the Motion to-Dismiss has been ruled on. .

Very truly yours,
. lica Wl gt

CLERK

TAG/mpm
cc: Gene McCain Connell, Jr, Esquire




THE STATE OF SOUTH CAROLINA
In the Court of Appeals
APPEAL FROM HORRY COUNTY

| Court of Common Pleas
Larry B. Hyman, Jr., Circuit Court Judge

Case No. 2010-CP-26-4112

ElisaNarruhn .. ... .. .. ... ... .o o .. PO Respondent

Alea London Limited and Anderson
General Insurance . . ... ... Defendant‘

Of whom, Alea London Limitedis . ........ ... ... ... . ... ... ... ..... Appellant
MOTION TO REQUEST AN ENLARGEMENT OF TIME

YOU WILL PLEASE TAKE NOTICE that the undersigned moves the Court for an

Order granting Appellant Alea London Limited an extension of time to respond to Eliza

Narruhn’s Motion to Dismiss Appeal and to submit Appellant’s Reply Brief. The basis of this

motion is that the Attorney for Alea London Limited, Mark V. Gende, had scheduled plans to be
out of the country on a mission trip with his daughter, August 14 through August 20, 2011. We
request that the time to respond to the motion and to submit a reply brief, if any, begin on

Monday, August 22, 2011.

Signature page immediately follows.
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Mark S. Barrow

Mark V. Gende

William R. Calhoun, Jr.

Sweeny, Wingate & Barrow, P.A.

1515 Lady Street )

Columbia, South Carolina 29201

(803) 256-2233

Attorneys for Appellant Alea London Limited
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SWEENY WINGATE & BARROW PA.

August 16, 2011
Reply to: Main Office

Mark S. Barrow
(803) 256-2233 x 105
msb@swblaw.com

VIA HAND DELIVERY
| RECEIVE])
The Honorable Tanya Gee .
South Carolina Court of Appeals AUG 16 2011
1015 Sumter Street, ’
Columbia, South Carolina 29201 SC Court of Appeals

RE: Elisa Narruhn v. Alea London Limited and Anderson General Insurance
Case Tracking No.: 2011191646
Civil Action No.: 2010-CP-26-4112
Our File: 4150-7551

Dear Ms. Gee:

Enclosed for filing are the original and seven copies each of Motion to Request an
Enlargement of Time in this case.

Please return to the courier who delivers these a filed, stamped copy of this letter and the
attached Motion to Request an Enlargement of Time. Also enclosed, please find a check for
$25.00 for the filing fee. Should you have any questions or concerns, please do not hesitate to
contact me.

By copy of this letter, I am serving the same on Respondent’s counsel, Gene M. Connell,
Jr., Esquire.

Respectfully,

SWEENY, WINGATE & BARROW, P.A.

ark S. Barrow
MSB/vilp

cc: Gene M. Connell, Jr., Esquire (w/enclosures) via U.S. Mail

Susan Taylor Wall, Esquire (w/enclosures) via U.S. Mail

Main OFFice: T 803-256-2233 F=803-256-9177 1515 LADY ST. (29201) * PosT OFFICE BoX 12129 CoLumBIA. SC 29211
Pee DEE OFFICE: T»843-383-2146 F*843-383-6150 323 WEST HOME AVE.® POsT OFFICE Box 88 = HARTSVILLE, SC 2955 1



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Court of Common Pleas

Larry B. Hyman, Jr., Circuit Court Judge

CASE NO. 2010-CP-26-4112

.......................................................................... Respondent
Vs.
Alea London Lirrﬁted and Anderson General Insurance ....................... Defendants
Of whom Alea London Limited is the ..... P PP TP IR IR PPPRTOS Appellant

NOTICE OF MOTION AND MOTION
TO DISMISS APPEAL

YOU WILL PLEASE TAKE NOTICE that the undersigned moves the Court for an
Order dismissing the Appeal of Defendant Alea London Limited. The basis of this motion
is that Alea London Limited seeks to appeal an interlocutory Order which does not apply to
it and, thus, it has ;10 standing to contest the Order. The appealed Order here involves RKC
Entertainment, LLC and not Alea London Limited and was in a separate action to which
Alea London Limited was not a party. The Respondent’s Memorand@ of Law is attached
as authority to dismiss this appeal. See Ex parte Government Employees Insurance Co, 373,
S.C. 132, 644 S.E.2d 699 (2001) (insurance carrier had no standing to intervene in case

involving insured because its interest was tangential and peripheral).




August 12, 2011
Surfside Beach, South Carolina

Respectfully submitted,

KELAH 'f’,w '
/

Lene M. Conneﬁ,\}r. / (/
The Courtyard, Suite 20
1500 U.S. Highway 17 Nott

Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)

(843) 238-5050 (facsimile)
geonnell@classactlaw.net

Attorney for Respondent
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Elisa Narruhn ........... L SEERIRRRe Respondent
Vs.

Alea London Limited and Anderson General Insurance ....................... Defendants

Of whom Alea London Limited isthe ... Appellant

MEMORANDUM OF LAW IN SUPPORT OF
MOTION TO DISMISS APPEAL

STATEMENT OF THE CASE

Narruhn has sued Alea London Limited for bad faith and for refusal to defend RKC
Entertainment, LLC. She was shot in The Red Room on April 5, 2005 by Ardon Cato and
she filed suit against RKC Entertainment, LLC d/b/a The Red Room and Cato on August 4,
2005 in the Horry County Court of Common Pleas (Civil Action No. 2005-CP-26-4134).
(R. ). Because The Red Room and RKC Entertainment, LLC did not file an Answer,
Plaintiff moved for a default judgment. The Circuit Court awarded a Six Million Dollar
judgment against RKC Entertainment, LLC and Cato. Thereafter, Narruhn commenced
supplemental proceedings to determine the assets of RKC Entertainment, LLC. The matter
was referred to a Special Referee pursuant to an Order of the circuit court at which time the

Special Referee assigned to Narruhn any rights in any insurance policy that RKC



Entertainment might have against its insurer, Alea London Limited. On May 11, 2010,

Narruhn filed this case against Alea London Limited and Anderson General Insurance, the
producing agency, alleging bad faith, failure to defend, negligence and unfair trade
practices. RKC Entertainment, LLC was not named as a Defendant in this litigation and
Alea, although not in default, moved to set aside the default for its insured, RKC
Entertainment, LLC, under SCRCP 60(b)(1).

The circuit court issued its order denying Alea the right to move to set aside a
default under SCRCP 60 because it was not a party to the original judgment against RKC
Entertainment. Because Alea does not have standing to bring this appeal, this court should
grant Plaintiff’s motion to dismiss and return this litigation to the circuit court.

ARGUMENT

1. Alea London Limited has no standing and thus cannot appeal the denial to set
aside the default by the circuit court.

Alea London Limited in its initial brief argues it should be allowed to appeal an
order of liability against RKC Entertainment, LLC. While Alea London Limited is, or was,
the insurer for RKC Entertainment, LLC, it has no right or authority under established South
Carolina to ask the court to allow it to set aside a default judgment issued against another
party. The circuit court in denying the motion to set aside the default correctly noted:

In this case, Alea London Limited is not a party as the judgment is against

RKC Entertainment, LL.C, not Alea London Limited. Further, Alea London

Limited cannot make this motion since it is more than a year after the Order

of judgment was issued. (See Order of circuit court dated April 14, 2011).

Generally, a party must be a real party in interest to the litigation to have standing.
See Sloan v. Friends of the Hundley, Inc., 369 S.C. 20, 28, 630 S.E.2d 474, 479 (2006).

(““A real party in interest is a party with a real, material or substantial interest in the outcome

of the litigation.”). In this case, Alea London Limited seeks to do an end run around the




iitigation which has already occurred in this case. It is clear that a judgment has been

entered against RKC Entertainment, LLC and that RKC Entertainment, LLC has not moved
to set aside the default judgment which was issued. Alea London séeks to take up the
mantle of RKC Entertainment, LLC without RKC Entertainment, LLC being party to the
proceedings. This court has never allowed an insurer to move for a default of an insured
without the insured moving for relief from default. There are vastly different issues between
suing an insured for personal injuries and suing the insurer for failure to defend. If Alea
London Limited is allowed to set aside the default, then insurers will no longer have to
defend the insured and request that a default be set aside. They will simply be able to go to
court and argue that the default may be set aside for their insured without concern for the
underlying facts. Here, Alea London Limited and RKC Entertainment, LLC are separate
and distinct entities. Narruhn has a judgment against RKC Entertainment, LLC by default.
(R. __ ). Further, Narruhn has an order of the circuit court referring supplemental
proceedings to a Special Referee. (R. ). At that proceeding, Narruhn was assigned the
right to sue RKC Entertainment, LLC’s insurer. (R. ). Now Alea London Limited seeks
seventeen (17) months later to overturn a lawful order of the circuit court regarding an
assignment of any claim that RKC Entertainment, LL.C may have against its insurer for
failure to defend. Alea London Limited is not RKC Entertainment, LLC and cannot and
does not have standing to proceed with this appeal. The order of the circuit court regarding
RKC Entertainment, LLC is final and binding and RKC Entertainment, LLC has never
sought to set aside that order which is almost 17 months old. For this reason, the appeal
should be dismissed.

Alea London Limited is not a real party in interest to the previous litigation between

the Plaintiff and RKC Entertainment, LLC. That litigation is ended and Alea London



Limited has no authority to ask the court to allow it to appeal an order when it was not a

party to in that previous litigation. See Newman v. Richland Co. Historic Preservation
Commission, 325 S.C. 79, 480 S.E.2d 72 (1997) (disappointed legislator is not permitted to
attack decision of her own body, either through declaratory judgment or through direct

appeal); see also Powell ex relation Kelly v. Bank of America, 379 S.C. 437, 665 S.E.2d 237

(S.C.App. 2008). (Bank is not an aggrieved party under Rule 201 of South Carolina

Appellate Court Rules. Bank is party only to underlying damage claims. There is no
overlapping evidence in these two separate cases brought by separate parties.) See also Ex
parte Government Employees Insurance Co, 373, S.C. 132, 644 S.E.2d 699 (2001) (Court
addressed the sufficiency of a party’s potential liability in relation to standing and joinder.
In GEICO, the court found that GEICO was not a necessary party and did not have standing
to intervene. The Supreme Court affirmed referring to GEICO’s interest as merely
tangential and peripheral (644.S.E.2d at 701). The court further noted, “GEICO’s interest is
in the financial implications of the court’s decision which 1s peripheral to the subject matter
before the court.” ) (644 S.E.2d 702). The same can be said for the position of Alea London
Limited in this litigation.

Finally, the Order which Alea London Limited has appealed is against RKC

Entertainment, LLC and not Alea London Limited. South Carolina Appellate Court Rule

201 provides “Only a party éggn'eved by an order, judgment or sentence may appeal.” A
party is aggrieved by a judgment or decree when it operates on his or her rights of property
or bears directly on his or her interest. Sisson v. McWhorter, 255 S.C. 174, 177 S.E.2d 603
(1970); Bivens v. Knight, 254 S.C. 10, 173 S.E.2d 150 (1970) (the word “aggrieved” refers
to a substantial grievance, a denial of some personal property right or the imposition on a

party of a burden or obligation.)




In this case, Narruhn only has a judgment against RKC Entertainment, LLC not
Alea London Limited. This judgment may or may not be the responsibility of Alea London
Limited. Only through this litigation will Plaintiff be able to argue that Alea London
Limited refused to defend its insured, RKC Entertainment, LLC. That issue has not been
decided nor was it decided in RKC Entertainment, LLC when Plaintiff obtained a Six
Million Dollar judgment. (R. ). Alea London Limited’s defenses to the judgment have
not been foreclosed and Alea London Limited can and continues to assert all defenses in this
case.

The United States Supreme Court in Lujan v. Defenders of Wildlife, 504 U.S. 555,
112 Sc.D. 2130, 119 L.2d 351 (1992) has had the opportunity to consider standing in
lawsuits. In that case, the court noted as follows: (1) the plaintiff must suffer an injury in
fact that is concrete and particularized, and (b) actual or imminent, not conjectural or
hypothetical; (2) the injury is fairly traceable to the challenged action of the defendant; and
(3) it is likely as opposed to merely speculative that the injury will be redressed by a
favorable decision. Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-561, 112 Sc.D. 2130,
119 L.2d 351 (1992). |

In this case, Alea London Limited can show no injury in fact because the judgment
is entered against RKC Entertainment, LLC. Further, the injury is not fairly traceable to the
judgment against RKC Entertainment, LLC and Alea London Limited has brought its own
action in federal court seeking to deny coverage. For these reasons, this court should
dismiss this appeal under SCACR 201 because Alea London Limited is not an “aggrieved
party” nor was it a party to the order which it now appeals. Here, Alea London Limited is
not an aggrieved party because it has suffered no injury. Alea London Limited still has all

of the defenses under the policy it may raise in this litigation. There is no denial of personal




or property rights and Alea London Limited is free to litigate its insurance policy and any
exclusions with the Plaintiff.

It also should be noted that the order appealed from has not determined some
substantial matter to involved the merits pursuant to S.C. Code Ann. § 14-3-330(1). It is
established law that any order must determine some substantial matter forming the whole or
part of some cause of action or defense. Peterkin v. Brigman, 319 S.C. 367, 368, 461 S.E.2d
809 (1995). In this case, the order which Alea appeals from does not in any manner fix its
liability or impede its defense. Thus, this court should not review an order that does not
prevent a judgment from being rendered in the action and from which the appellant can seek
review in any appeal from the final judgment. An order which does not put a final end to
the case nor establish any principal which will finally affect the merits of the case nor
deprive the party of any benefit which he may have in a final hearing is an interlocutory
order from which no appeal ought to be allowed. Marshall v. Winner, 250 S.C. 308, 157
S.E.2d 595, 596-97 (1967) (indicating an order denying a motion is not appealable before a
final judgment in any respect when it does not deprive the movant of a substantial right). At
the conclusion of this action, Alea London may appeal the trial court’s order in this case as
part of any appeal of an order on the merits. Thus, Alea London’s appeal must be dismissed
without prejudice. See also Beaufort Realty Co., Inc. v. Beaufort County, 346 S.C. 298, 551
S.E.2d 588 (S.C. App. 2001).

Finally, the appellate courts in this state have addressed the appealabilty of
interlocutory decisions of the trial courts. See Lewis v. State, 368 S.C. 630, 631, 630 S.E. 2d
464 (2006) (any judgment or decree leaving some further act to be done by the court before
the rights of the parties are determined is interlocutory but if it so completely fixes the rights

of the parties that the court has nothing further to do in the action then it is final. Jefferson



by Johnson v. Gene’s Used Cars, Inc., 295 S.C. 317, 368 S.E.2d 456 (1988) (finding an
interlocutory order is appealable under S.C. Code Ann. § 14-3-330(1) only if it involves the
merits, i.e., it finally determines some substantial matter forming the whole or part of some
cause of action or defense).

II. Alea London Limited has no right under SCRCP 60(B) to move to set aside the
Order of Judgment.

Alea moves to set aside the default, but fails to mention that the judgment is against
RKC Entertainment, LLC. Only an “aggrieved party” may move to set aside an Order
under SCRCP 60. Thus, in order to even have considered the motion, RKC Entertainment,
LLC would have to be the moving party. Accordingly, without RKC Entertainment, the
trial court had no jurisdiction to consider the motion. (SCRCP 60(B) speaks to a “party”
and Alea cannot claim it is such to the judgment it seeks to overturn.)

111. | If any relief is afforded, the motion must be before the Special Referee.

Respondent respectfully suggests that Alea cannot move to set asi_de the Order of
Judgment against RKC Entertainment, LLC. However, if the court holds otherwise, then
Appellant argues, in the alternativle, this motion to set aside the Order of Judgment must be
before the Special Referee. The reason for this is simple. ’ The case against RKC
Entertainment was referred with finality. Once a case is referred with finality, the circuit
court has no authority in the matter. See Wachovia Bank v. Player, 535 S.E.2d 128 (2000);
accord Normandy v. SCDOT, 688 S.E.2d 136 (2009).

CONCLUSION

In this case, nothing final has been determined against Alea London Limited. Alea
London Limited still has all of its defenses and it only seeks to appeal an order of default

and supplemental proceedings concerning its insured, The Red Room. Because this order

does not affect Alea London Limited’s defense or a substantial right, this court should

7




dismiss the appeal as improvident. See also Thynes v. Lloyd, 294 S.Ct. 152,363 S.E.2d 122

(1987). (denying motion to set aside entry of default not appealable). Here, there is no final

order against Alea London Limited and because there is no final order, they may not appeal

an order refusing to set aside a default against a third party .

August 12, 2011
Surfside Beach, South Carolina.

Respectfully submitted,

dene M. Connell,\J'f (

The Courtyard, Suite 209

1500 U.S. Highway 17 North

Post Office Drawer 14547

Surfside Beach, South Carolina 29587-4547
(843) 238-5648 (phone)

(843) 238-5050 (facsimile)
geonnell@classactlaw.net

Attorney for Respondent
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PROOF OF SERVICE

PERSONALLY appeared before me, Shelia Y. McCumbee, who being duly sworn,
deposes and says that she is an employee of KELAHER, CONNELL & CONNOR, P.C.,
Attorneys at Law, and that she has served the Notice of Motion and Motion to Dismiss
Appeal and Memorandum of Law on the Appellant and on Defendant Anderson General
Insurance, through attorneys of record, by depositing a copy of same in the United States
Mail, postage prepaid to:

Mark S. Barrow, Esquire Susan Taylor Wall, Esquire
Mark V. Gende, Esquire : Parker Poe Adams & Bernstein LLP
Sweeny Wingate & Barrow, P.A. 200 Meeting Street Suite 301
P.O.Box 12129 Charleston, SC 29401
Columbia, SC 29211
DATE OF MAILING: August /A, 2011
%{ YS7/P Z/ 283 Y/

“Shelia Y. McCuntbee
SWORN AND SUBSCRIBED before me,

this /2~ day of Auguyggl l.

Notary Public for South Car6lina
My Commission Expires: & A /9
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