IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
)
COUNTY OF LEXINGTON ) ELEVENTH JUDICIAL CIRCUIT
)
) Case No. 2013-CP-41-0010 r~o
Montavis Gaines, ) = B -<B
S.C.D.C. No. 323168, ) S 2 =
) rg o~
Applicant, ) 8- - K
V. ) FINAL ORDER OF DISMISSAE? =~
) ‘ w
State of South Carolina, )
)
Respondent. )
)
PROCEDURAL HISTORY

This matter comes before the Court pursuant to an application for post-conviction relief
(PCR) filed January 16, 2013. The Respondent (the State) made its Return and Motion to
Dismiss requesting that the Application be summarily dismissed. Puré.uant to this request, and
after reviewing the pleadings in this matter and ail of the records attached thereto, a Conditional
Order of Dismissal was issued on October 21, 2013 and filed February 6, 2014, provisionaliy
denying and dismissing this action, while giving the Applicant twenty (20) days from the date of
service of said Order in which to show why the dismissal should not become final. -

Applicant issued a pro se document captioned “Objection to response to consider
conditional order of dismissal” on February 24, 2014 intended for filing. In summary, Applicant
asserts that subsequent‘ to Judge Griffith’s issuance of an order dismissing his first PCR
Application with prejudice, he has discovered evidence that would ha\'/e been outcome
determinative to his collateral challenge of his conviction in his 2009 PCR Action. Purportedly,

he has obtained an incident report from the Saluda County Sherriff’s Department that showed



Applicant’s -co-defendant wés possibly induced to turn State’s evidence and testify against
Applicant in rgtum for the possibility of leniency.

Applicant further directed correspondence to the State’s prior undersigned counsel to
confirm receipt of his response to the conditional order on March 10, 2014. Applicant directed
correspondence to the prior undersigned counsel again on April 2, 2014, and next to the State’s
undersigned counsel on April 11, 2014, These documents have been attached to this Final Order
and are herein referenced in this Court’s ruling. | |

CONCLUSIONS OF LAW

This Court finds Abplicant has failed to establish a prima facie newly discovered
evidence allegation to overcome the procedural bars regarding suécessive and untimely PCR
actions. Applicant'has failed to plead facts that asserted his original trial counsel was not in
possession of Officer Turner’s Decerhber 2006 incident report. This Court finds Applicant has
pled facté concerning ineffective assistance of PCR counsel; not newly discovered evidence.
This Court finds that the factual matter at iésue was extenéively litigated in his prior PCR action
and is further procedurally barred by the doctrine of res judicata. Applicant’s co-defendant and
Both prosecuting solicitors offered testimony. This Court is compelléd to follow the South
Carolina Supreme Court’s controlling precedent in M that dictates that allegations of
ineffective assistance of PCR counsell allegations are incognizable in subsequent PCR
appli(:atiéns. See Kelly v. State, 404 S.C. 365, 745 S.E.2d 377 (2013). Simply, this Court notes
that the scope and manner in which PCR counsel investigated and presented Applicant’s 2010
PCR case not warrant an exception to the procedural bars concerning successivé and untimely

PCR applications.



IT IS THEREFORE ORDERED that, for the reasons set forth in the Court’s
Conditional Order of Dismissal, the Application for PCR is hereby denied and dismissed with

prejudice.

AND IT IS SO ORDERED this g day of

Circuit Court Judge
Eleventh Judicial Circuit

{;2 Yan C;; , South Carolina.




