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ISSUE PRESENTED

Did the PCR judge err in not finding that the prosecutor committed

Prosecutorial misconduct, and a Brady violation for failure to disclose

potentially exculpatory evidence related to the charged offences?




This matter comes before this court by way of an application for
post-conviction relief (second PCR) filed January 16, 2013. In its return,
Respondent requested that the action be summarily dismissed as successive on
October 7, 2013. The Petitioner objected to response to consider conditional
order of dismissal entered on October 21, 2013. The clerk of courts office at
Saluda county received the conditional order of dismissal signed by the
Honorable Thomas A. Russo on' February o, 2014. The Petitioner received the

‘same on February 10, 2014.
CASE HISTORY

The records before this court reflect that the Petitioner along with
co-defendant, Jerome Rhoads, was indicted at the for assault and battery with
intent to kill (2006-GS-41-0421), criminal conspiracy (2006-GS-41-0420) , armed
robbery (2006-GS~41-0419). The Petitioner claims innoceﬁce and demanded a jury
trial (on July 26, 2007). His position is that he didn't know anything about
the crimes. Petitioner was represented by Michael Ray Ellisor, esquire, and
was found guilty on all counts based on the sole testimony of the-states
witness co-defendant, Jerome Rhodes. The honorable William P. Kessley

sentenced Petitioner to a total term of twenty (20) years.
APPEAL HISTORY

A timely notice of appeal was filed on Petitioners behalf and an appeal
was perfected. A brief was filed on Petitioners behalf pursuant to Anders v.
California 386 U.S. 738 (1967)« Katherine H. Hudgins represented the

petitioner and raised the following issue oOn appeal:

Did the Jjudge err in allowing a police officer to testify that he
recognized an individual in the videotape of a robbery as the appellant.

Montavis Gaines, as the officer had contact with Gaines in the past?

Additionally, Petitioner was given a 45 days notice to file a pro se brief
addressing any issues he pelieved the court should consider in this appeal.

Petitioner raised the following issues on appeal:

Did the trial court err in allowing the solicitor to exercise a peremptory

challenge in a discriminatory manner?
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Did the trial court abuse its discrétion in admitting identification

testimony that was suggesting in nature and defective under Neil v. Bigyers.

The court of appeals -dismissed the appeal State v. Gaines 2008-UP-446.
(s.C. ct. app. filed October 2. 2009). The remitter was sent on October 21,
2009. '

PCR HISTORY

Petitioner, subsequently, timely filed a PCR application on November 6,
2009 (2009-CP-41-0176). The Petitioner raised several allegations during his

PCR hearing.
INEFFECTIVE ASSISTANCE OF TRIAL COUNSEL CLAIMS

Counsel failed to object to Lt. Turner and Lt. Holloway's testimony

.inferring prior criminal conduct in the past on the part of Petitioner.

Counsel failed to enter into evidence the prior inconsistent statement of

witness, Jamie Mae Boaham, for impeachment.

Counsel failed to discover, through their independent investigation, that
co-defendant, Jerome Rhoads, had a sweetheart deal with the state Lo receive a

favorable plea deal in exchange for his testimony.
PROSECUTORIAL MISCONDUCT CLAIMS

State failed to disclose under Brady v. Maryland and State V. Kennerly
that co~defendant, Jerome Rhoads, had been offered a deal to testify against
Petitioner in exchange for reduced charges and recommendation for leniency at

his plea hearing.

By order dated April 5, 2012, ‘and filed April 11, 2012, the honorable
Eugene C. Griffith, Jr. denied and dismissed the application with prejudice,
concluding that the Petitioner had failed to present any evidence. of a deal
existed between the state and co-defendant, Jerome Rhoads, and that Petitioner
has not established any constitutional violation or deprivations that would

require the court to grant his application for post—conviction relief.

—
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On April 23, 2012, Petitioner filed a crule 59(e) motion in this case and

raised the following allegations.

The court erroneously failed to consider the testimony of Jerome Rhoads
and the prosecuting attorney to the effect that the police had given him a
deal and that everyone knows that is how the police are able to get favorable

testimony from co-defendant.

On May 22, 2012, Judge Griffith filed an order denying Petitioners Rule

52(e) motion.
SOUTH CAROLINA SUPREME COURT HISTORY

A timely notlce of appeal was filed on Petitioners behalf. A petition for
writ of certlorarl prief was also filed on Petitioners behalf. Wanda H.
Carter, esquire, represented Petitioner and raised ‘the following issue on

appeal .

Trial counsel erred in failing to object to portions of the police
officer's identification testimony that included references to their
familiarity with Petitioner based on past encounters with him. This
constituted preijudicial prior bad act evidence that should not have been

admitted into evidence at trial.

Petitioner has a PCR appeal presently pending before the Supreme Court of

South Carolina.

THE FACTUAL ALLEGATIONS

On February 4, 2011, the court held a hearing at the Lexington County
Courthouse before the honorable R. Lawton McIntosh. Petitioner's counsel, Mr.
Gleissner, moved for permission to sServe discovery, in this case;,
interrogatories, reguest to produce and request to admit. See exhibit (1) per

continuance transcript page 5, line 2-25 attached to Petitioner's motion.

In response to counsel's discovery reguests the state sited S.C. code ann.
§ 17-27-150 (a) requiring a showing of good cause for discovery. The state
made a return to PCR counsel's first set of continuing 1nterrogator1es on

April 6, 2011. See exhibit (2) attached to petitioner's motion.
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The respondent objected to PCR counsel's first set of continuing
interrogatories number 1-9 on the grounds that counsel has failed to show the

court good cause as to why discovery should be granted in this matter.

The state made a return to counsel's first set of requests for production
of documents on April 6, 2011, see exhibit (3) attached to Petitioner's
motion. The respondent objected to counsel's request for production of
documents number 1-$ on the same ground that counsel has failed to show the

court good cause as to why discovery should be granted in this matter.

The state made another return to PCR counsel's first set to request to

adnit on April 6, 2011. See exhibit (4) attached to Petitioner's motion.

The respondent objected to PCR counsel's request to admit number 1-6 on
the same grounds that counsel has failed to show the court good cause as to

why discovery should be granted in this matter.

On February 4, 2011, Petitioner moved to allow discovery showing good
cause. The honorable judge McIntosh granted our motion specifically providing
that counsel may serve discovery. The office of the Attorney General consented
to our motion. See exhibit (5) PCR continuance transcript page 6, line 1-5

attached to Petitioner's motion.

The respondent was required toO respond to discovery request served by
counsel for Petitioner interrogatory. As it relates to the interrogatories;
the improper responses are simply CGue to the complete incompetence of the

office of Attorney General.
Interrogatory number (4) requested:

Set forth statements taken in the investigation of the underlying action

involving plaintifif and/or Jerome Rhoads.
Interrogatory number (8) requested:

State with particularity the substance of each discussion between the law
enforcement officer, the member of the solicitor's office or other employee of
a governmental agency concerning the testimony oi Jerome Rhoads, and identify

all documents memorializing each such discussion, including memoranda, witness




 statements, interviewer notes, or any other documentation that discusses the

testimony.
Requests to Produce number (1) reguest:

All documents identified in response to the plaintiff's first set of
continuing  interrogatories service contemporaneously with this request to

produce.
Request to Produce number (4) requested:

All dJdocuments, including notes, memoranda, e—ﬁéils, witness statements, or
other -physical recording, in the possession of the investigating officers
and/or detectives from their investigation of the underlying action involving
plaiﬁtiff, to include, but not limited to notes, e-mails, summaries, photos.
videotapes, interviews, correspondence, and all other documents in the

possession of investigating officers and/or detectives.
Request to Produce number (6) reguest:

All documents in the possession of investigating officers and/or detectives
from their investigation of the action involving Jerome Rhoades, tO include,
but not limited to notes, e-mails, summaries, photos, videotapes, interviews,
correspondence, and all other documents in the possession of investigating

officers and/or detectives.

Clearly., all documents relating to the detectives or investigating
officers investigation, and their interviews with Jerome Rhoads should have

been produced.

On January 31, 2012, an evidentiary hearing into this matter was covened
on at the Lexington county courthouse. The Petitioner was present at the
hearing and was represented DY Richard R. Gleissner, esquire. The Respondent
was represented by Kaelen E. May of the office of the Attorney General. The
petitioner offered the testimony of Jerome Rhoads At the PCR hearing, Mr.
Rhoads testified on his own behalf, who was also the state witness in this
case. Jesse Allen Near, esqguire, was appointed as counsel for Mr. Rhoads %or
the purpose of the hearing .

(Trial counsel did not testify at the PCR hearing.)
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Tne state offered the testimony of Franklin Young, esquire, and Ervin
Maye, esqu1re, the solicitors who handled the pPetitioner's case at trial. One
of the primary grounds in the first PCR application was that: (A) The
prosecutor failed to turn over evidence of the agreement between the state of
South Carolina and Jerome Rhoads: in which Rhoads was to receive favorable

treatment in exchange for his testimony against Petitioner.

At the trial of the PCR hearing, Rhcads testified that he had a deal with
the state, but Petitioner nor counsel, had any statement from the police or
prosecutor's office suggesting that Rhoads had a deal in exchange for his

testimony -

During the trial, the respondents witness vehemently denied the existent

of a deal.

In this incident report, the officer states that he interviewed Jerome
Rhoads and specifically states:
Subject now willing to testify for leniency from the state. In reference tO
subject, I spoke toO the solicitor's office on his behalf for a lighter

sentence in exchange for subject's testimony.

See Petitioner's exhibit (A) that was attached to Petitioner's second
application for PCR. The Petitioner and counsel reviewed all of the documents
produced in discovery. This Incident Report was not included in the discovery
responses. This incident report clearly is covered by the documents requested
and the interrcgatories asked. Further, this incident report should have been
turned over to counsel in regards to Petitioner's motion of discovery, prior
to trial so counsel for Gaines could have used this incident report in the
cross examination of Jerome Rhoads. and in the cross examination -of the
arresting officer. No- such cross examination occurred and one can only assume

that trial counsel was never provided with the incident report.

ARUGUMENT

4+.: the PCR Judge err 1in not finding that the prosecutor committed
prosecutorial misconduct, and a Brady violation for failure to disclose

potentially exculpatory evidence related to the charged offences?

N
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In the present case, the record is clear that in the process of
Petitioner's appeal from the denial of his post-conviction relief, petitioner
continued to write letters to each of the agencies that were involved with his
case. After the fact of Jerome Rhoads testimony that he had a deal during

Petitioner's PCR hearing.

One of the central issues in Petitioners case 1is whether or not there was

a deal struck between the police and the co-defendant, Jerome Rhoads.

It is true, indeed, that Petitioner filed a Rule (5) motion to ths Saluda
clerk of court's office and another to the Saluda police department on October
-1, 2012. See Petitioner's exhibit (B) that was attached the Petitioner's
second application for PCR. After the fact, Mr. Rhoads testified whether or
not he had a deal, during Petitioner evidentiary hearing that was held January
31, 2012. The Petitioners PCR was Jenied on April 11, 2012. An appeal was
filed on June 6, 2012, and exhibit (B) was answered on December 6, 2012,
within that same year of the entry of the order.( A letter from Saluda county
Chief of police describing the incident report.) See exhibit (Cc) that was

attached to Petitioners second application for PCR.

petitioner filed his second application for a PCR on January 16, 2013.
Thus the Petitioner had the "Incident Report” within one year of the entry of
the order. Instead of filing the motion to set aside the order, Petitioner
filed a second application for PCR to protect his "NEWLY DISCOVERED EVIDENCE".
Petitioner states that he had the incident report within one (1) year of the
entry of the order to pe filed within the one year Jimitation of the date of
when this evidence has been discovered or if the court agrees. then clearly it
would fall within both (1) NEWLY DISCOVERED EVIDENCE, and (2) prosecutorial
misconduct, and Brady violation. Thus the prosecutors failed to disclose
_potentionally exculpatory evidence related to the charged offence that was
withheld by the state. It would fall within newly Jiscovered evidence because
clearly, the appointed PCR counsel engagéd in due diligence and this evidence
was not discovered prior to trial on the first PCR matter. Additionally., it
would fall within the "NEWLY DISCOVERED EVIDENCE" because the Petitioner has
shown - due diligence through his own investigation post-trial, after the fact
Mr. Rhoads testified that he had a deal during Petitioners first PCR hearing.
See Petitioner's exhibit (D) PCR transcript of record page 12 line 11-21 that

was attached to Petitioners second application for PCR. Additionally, which by




gue diligence was not discovered in time to move for a new trial on the first
PCR matter. Furthermore, it would fall within prosecutorial misconduct, and
Brady vioclation category because the prosecution had a duty to turn over this
evidence as part of their responses to the discovery request and their failure
to do so prevented appointed counsel and Petitioner from using that evidence

in the trial of this case. (see la)

Clark v. State 315 S.C. 385, 434 S.E. 2d 266 (1993). Clark provides: To
obtain a new trial bas=d on after discovery evidence, the party must show that
the evidence: (1) would probably change the result if a new trial is had; (2)
has been discovered since trial; (3) could not have been discovered before
trial; (4) is material to the issue or guilt or innocence; (5) is not
cumilative or impeaching. (citing Hayden v. State 278 s.C. 610, 299 S.E. 208
854 (1983).

(1a) In determining whether this evidence was material under Brady, the
guestion is not whether Petitioner wouid more likely have been acquitted had
this evidence been éiScAcﬁseA’ but whether without this impeachment evidence,
the Petitioner received a fair trial resulting in a verdict worthy of

confidence.

. Additionally, this in turn means that the individual prosecutor has a duty to
learn of any favorable evidence known to the other acting on the governments
behalf in the case, including the police. But, whether the prosecutor succeeds
or fails in meeting this obligation, that is a failure to disclose in good
faith and bad faith in a particular case. Kyle v. Whitley. 115 S.ct. 1555
(1995) Moore V. I1lionis, 92 S.ct. 2562 (1972) The prosecutor knew that
evidence existed that might help the defence, that the defence had ask to see
it, and it was never disclosed. It makes no difference whatever, the evidence
that was suppressed was found in the. file of the police officer who directly

aided the prosecution or in the file of the prosecutor himself. (see 2a)

In this case, the prosecutor consciously used police officers as a part of the
prosecutorial team, therefore the officer may not conceal evidence that the

prosecutor himself would of had a duty to disclose to the defence.

(2a) The prosecutor's must have conspired and agreed in advance with the

other acting on the governments pbehalf both intentionally participating in the
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conspiracy as they. act together for their shared view to a benefit within the
scope of the conspiracy for the purpose of that deal agreement as found in

exhibit (B).

It 1is unconscionable to permit a prosecutor to adduce evidence
demonstrating guilt without also requiring that he bear the responsibility of

producing all known and relevant evidence tending to show innocence.

Obviously some burden is placed on the shoulder of the prosecutor when he
is required to be responsible for the person who are directly assisting him in
. bringing an accused to justice. But this burden is the essence of due process
of law. It is the state that tries a man, and it is the state that must insure
that the trial is fair. A citizen has the right to expect fair dealing from
his government. See Vitarelli v. Seaton, 359 U.S. 535, 79 S.C. 968, 3 L Ed.
ond 1012. "and this entails...treating the government as a unit rather than as
a amalgam of separate entities." See S&E contractors Inc; V. United States,
409 U.S. 1, 10, 92 S.ct. 1411, 1417, 31 L.Ed. 2nd 658 (1972). "The
prosecutor's office is an entity and as such it is the épokesman for the
government." See Barker v. Wingo, 407 U.S. 514, 92 S.ct. 2182, 33 L.Ed. 2nd
101 (1972).

During Petitioners first PCR hearing asst. solicitor Ervin Maye, testified
that he talked with the police and spoke with then directly and they
specifically told him that they had not. See Petifioner' exhibit (E), PCR
transcript page 38 line 3-21 that was attached to Petitioners second
application for PCR. There is no testimony from the officers before the court
to say that a deal did aot exist to confirm asst. solicitor Ervin Maye's
testimony when the incident report specifically refuted his +testimony.
Furthermore, the proseéutiﬁg attorney asked Rhoads during the original trial
if there was a deal extented by law enforcement. See Petitioner exhibit trial
transcript page 145 line 5-13 that was attached to Petitioners second
application for PCR. The solicitor did not only lie during Petitioneré trial,
but also during Petitioners PCR hearing that a deai dié not exist. In other
words, the prosecutor, Mr. Young, knew that a deal did exist and that it might
help the the defence, that's why he asked Mr. Rhoads the question during the
original trial 1if a deal had ‘been extended by law enforcement. When this
information was solicited by the prosecution, the attorney for the prosecution
knew what he testified to at the PCR hearing, that is you have to promise a-

defendant leniency to get them to testify. In Giglio v. U.S.. 92 S.Ct. 763

(8)




(1972). Additionally, Rhoads PCR testimony is uncontradicted from his sworn

testimony during the original trial.

The obvious and only inference that can be derived from this testimony is.
that this incident allowed the state to "conceal" the benefits given to Rhoads
in exchange for his testimony against Petitioner until after Petiticner was
convicted. There is no guestion in this case that the jury surely was entitled
to know of it as the jury could have discredited the credibility of Rhoads's
testimony. It is clear Rhoads was just testifying for a deal in reference to
petitioner exhibit (A). This 1is a fundamental due process violation of
petitioners 5th and 14th amendment rights afforded uncer Ehe United States

constitution.

In this case, it was not provided to trial counsel nor counsel involved in
the PCR hearing. Such favorable evidence include evidence that may be used to
impeach the veracity of the witness to be called by the prosecution and must
include all pre-trial negotiations between the prosecution and witness. See
State v. Hill, opinion number 3795 (S.C. App- Mdy 11, 200{), U.S. v. Bagely.
473 U.S. 667,676, S.ct. 3375, 87 L.Ed. 2nd. 48l (1985). Subsequent to Mr.
Rhoads testimony, pursuant to the agreement as found in exhibit (A) that was
attached to Petitioner's second application for PCR, Rhoads received a
significant reduction in his potential sentence and a recommendation of

leniency from the prosecution.(see 3a)

Rhoads received only a four (4) year, non-violent sentence with 23 months

credit of time served. See exhibit (F), Rhoads sentence sheet attached to

Petitioner's motion.

The PCR court may grant a motion Dy either party for summary disposition
of the PCR application when..."there is no genuine issue of material fact and
the moving party is entitled to judgement as a matter of law", S.C. code ann.
17-27-70 (C). When considering the state's motion for summary dismissal, where
no evidentiary hearing has been held, the PCR judge must assume facts
presented by the Petitioner are true and view those facts in light most
favorable to the Petitioner. Leamon V. State, 363 S.C. 432,434, 611 S.E. 2nd
494, 495 (2005) citing $.C. code ann. 17-27-80. Where an petitioner alleges
facts that would establish an exception to either the statute of limitations
or the prohibition against successive PCR applications and those facts are not

conclusively refuted by the record before the PCR court, a guestion of fact is
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raised which can only be resolved by a hearing. Delaney v. State, 269 S.C.
555, 556, 238 S.Ed. 2nd 679, (1977).

(3A) Rule 608 (C) S.C.R.E. to bias accuser / motive to misrepresent the

facts.

As it relates to the actions of counsel on the first PCR matter, counsel
found it particulary disturbing that Petitioners second application included
information that was not provided to him in the first PCR matter that counsel
was appointed. Petitioner would ask that this petition be granted as it .
relates to this action of the first PCR counsel. In July, the year 2013,
Petitioner forwarded counsel an application for PCR that Petitioner filed in
2013. The second PCR counsel was not appointed in this subseguent PCR, but the
Petitioner requested counsel to review his application. Petitioner included a

Saluda police incident report dated 12-4-06.

After counsel's reviewing of the second application for PCR, he contacted
Appellant counsel for Petitioner by letter dated July 23, 2013. He did not
receive a direct response by Petitioner informing him in mid-August that
Appellant counsel was willinc to assist and allow PCR counsel to reguest leave
to file the Rule 60(b) motion. On September 16, 2013, counsel reguested
permission to file the motion with the trial court. The South Carolina Supreme
court denied counsel motion for leave to file a Rule 60(b) .motion on November
7, 2013, because of this second application for PCR that was currently pending
in the circuit court. See exhibit (G) attached to this motion. It should be
noted that by Petitioner filing the second application for PCR, Petitioner was

availing himself of the provision of Rule 60(b).

The proper mechanism was to file a second application for PCR to bring
this matter before the trial court based on "NEWLY DISCOVERED EVIDENCE": The
purden is on the Petitioner to establish that any new ground raised in a
subseguent application could not have been raised by him in a previous
application. Rice V. State, 305 S.C. 448, 409, S:.E. 2nd 392, (19%91).

Petitioner argues that he has established sufficient reason why he could
not have raised this current allegation in the first PCR application, .
therefore, Petitioner meets the purden imposed upon him. The prosecutor's

failure to disclose potentially exculpatory evidence related to the charged
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offence, and in fact was "withheld" by the state which is "NEWLY DISCOVERED
EVIDENCE" to Petitioner. Therefore, this act constituted prosecutorial

misconduct as well as a Brady violation by the state.

In evaluating post-trial Brady claims, the Petitioner must show that (1)
the prosecution suppresses evidence, (2) the evidence would have been
favorable to the accused, and (3) the suppressed evidence is material. United
States v. Wolf, 839 F. 2nd 1387, (10th cir., 1988). The Brady disclosure rule
requires the prosecution to provide to the defendant any evidence in the
prosecution's possession that may be favorable to the accused and material to
guilt or punishment. State v. Kennerly, 503 S.E. 2nd 214, 220 (1998), citing
Brady v. Maryland, 373 U.S. 83, 87, 83, S. ct. 1194 (1963). Favorable evidence
included both exculpatory evidence and evidence which may be used for
impeachment. United States v. Bagley, 473 U.S. 667, 105 S. ct. 3275 (1985).

Impeachment or exculpatory evidence is material only if there is a
reasonable probability that, had the evidence been disclbsed to the defence,
the result of the proceeding would have been different. Clark v. State, 315
S.C. 385, 434 S.E. 2nd 266 (1993). A reasonable probability of a different
result is accordinaly shown when the government evidentiary suppression
undermines confidence in the outcome of the trial. Bagley, 473 U.S. at 678,

105 S. ct. 3381.

A Brady violation does not warrant reversal if the evidence is merely

cumulative or impeachment Clark supra.

The evidence is a Brady violation and is material in this case, and there
is a reasonable probability that, had the evidence been disclosed to the

defence, the result of the proceeding would have been different.

Petitioner has shown that he has "NEWLY DISCOVERED EVIDENCE" not available
to him at the original trial and not provided to him in his post-conviction
relief. The evidence clearly impacts the question of whether his alleged
co-conspirator had a deal with the prosecution. The record clearly reflects
that trial counsel was not in possession of Officer Turner's December 2006
incident report. See trial transcript page 154 line 19-25 through page 155
line 1-4. Moreover, trial counsel would have used the incident report as

exculpatory evidence only for the sole purpose of impeachment during the
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cross-examination of Rhoades, it did not. Furthermore, trial counsel would
never have discussed the basis of Rhoades during his closing argument to the
jury intimating whether or not there was a deal. Simply, trial counsel would
have easily impeached Mr. Rhoades. See trial transcript page 187 line 12-15,
and page 185 line 7-11. Subsequently, due diligence has been shown throughout
that both defence attorneys were not pfov%ded said incident report for use at
trial or PCR hearing. It's obvious that both attorneys did not receive it
concluding that one has the issue of prosecutorial misconduct for failing to

provide this evidence as part of the discovery in this matter.

Petitioner states that the argument Respondent litigated before this court
are misplaced. Respondent pled facts to compel following the South Carolina
Supreme Court's controlling precedent in Kelly v. State, that dictates
allegations of ineffective assistance of PCR counsel and are incognizable in

subsequent PCR application. See Kelly v. State, 404 S.C. 365, 745 S.E. 2nd 377
(2013).

The Petitioner submits that the court should firmly reject the argument
Respondent makes before this court. It is impossible for Petitioner to pled
facts of raising a claim of ineffective assistance of PCR counsel in his
subsequent PCR application. Additionally, PCR counsel asked for this
information inside of his rule (5) interrogatoties that were never disclosed.
Petitioner further directed his argument as "NEWLY DISCOVERED EVIDENCE", not
ineffective assistance of PCR counsel which overrise procedural bars regarding
successive PCR application, and prevents from being procedurally barred by the

doctrine of res Judicate.
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CONCLUSION

The burden of proof is on the Petitioner to prove his allegations by
preponderance of the evidence presented in the post-conviction relief act. In
this instance Petitioner has proved each and every allegation by the
preponderance of the evidence. This exculpatory evidence that clearly shows a
- Brady violation, should not be ruled as successive filing because it is within
the one year statute of limitation. Therefore, Petitioner requests that the
courttgrant his petition, and. for such other and further relief as the court

deems just and proper.

Date: - /5" 2Qly

Montawis K. Gains #323168

Petitioner pro se Brief




STATE OF SOUTH CAROLINA
IN THE SUPREME COURT

CERTIORARI TO SALUDA COUNTY
THOMAS A. RUSSO, CIRCUIT COURT JUDGE

Montavis K. Gaines SCDC #323168
Petitioner

VS

State of South Carolina

Respondent

CERTIFICATE OF SERVICE
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very much for agreeing.

MR. GLEISSNER: Your Honor, as part of
this process, I made a motion for discovery as part
of the PCR --

THE COURT: What type of discovery? Do
you want depositions?

MR. GLEISSNER: No,  Your Honor. I just
want interrogatories and requests to produce. One
of the central issues in this case is whether or not
there was a.deal struck‘between the police. and a co-
defendant/ a fellow by the name or Jerome Rhodes.

THE COURT: Okay.

MR. GLEISSNER: And, Your Honor, I'd like
to find out who were the people involved in the.
investigation associated with Mr. Rhodes. We
believe that there’s testimony that there was a
deal, an informal deal, struck with Mr. Rhodes
before he testified. And that’s the direction of
the discovery. So if I could get discovery along
those lines, just interrogatories and requests to
produce, and maybe reguests to admit, that might
speed the --

THE COURT: Process.

MR. GLEISSNER: -- eventual trial, Your

Honor, if that’s okay.

Ei>(\\&¥jy*~:1



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SALUDA
2009-CP-41-00176

!

RETURN TO APPLiCANT’S FIRST SET

OF CONTINUING INTERROGATORIES

)

)

)

)

: )
Montavis K. Gaines, #323168, )
)

Applicant, )
)

)

3

State of South Carolina,

Respondent.

TO: RICHARD R. GLEISSNER, ESQUIRE, ATTORNEY FOR THE APPLICANT:
The Respondent objects to Applicant’s Interrogatories numbers one (1), two (2), three (3),
four (4), frve (5), six (6), seven (7), eight (8), and niﬁe (9) on the grounds that Applicant has
failed to show the Court good cause as to why Discovery should be granted in this matter. The
Uniform Post-Conviction Act does not allow for discovery in a non-capital post-conviction relief

case without good cause. S.C. Code Ann. §17-27-150(A) provides:

A party in a noncapital post-conviction relief proceeding shall be entitled to invoke
the processes of discovery available under the South Carolina Rules of Civil
- Procedure if, and to the extent that, the judge in the exercise of his discretion and for
good cause zhown granis lenve o do 5o, int not otherwise, If necessary for the
effective utilization of discovery procedures, counsel may be appointed by the judge
for an applicant who qualifies for appoiniment pursuant to Section 17-27-60 or

similar applicable provisions of law.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
Chief Deputy Attorney General

Foxnvaet -



April 6,2011

BY:

SALLEY ELLIOTT _
Assistant Deputy Attorney General

KAELONE. MAY
Assistant Attorney General

Kay

(ATTORN%UY‘%A’O‘R RESPONDENT)
Office of the Atforney General
P.O.Box 11549

Columbia; 8T 208211

(803) 734-3737



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SALUDA
2009-CP-41-00176

RETURN TO APPLICANT’S FIRST SET
OF REQUESTS FOR PRODUCTION OF
DOCUMENTS

)

)

)

)

)

Montavis K. Gaines, #323168, )
)

Applicant, )
)

)

)

State of South Carolina,

)
)
Respondent. )
)

TO: RICHARD R. GLEISSNER, ESQUIRE, ATTORNEY FOR THE APPLICANT:

The Respondent objects to Applicant’s Requests for Production of Documents numbers
one (1), two (2), three (3), four (4), five (5), six (6), seven (7), eight (8), and nine (%) on the
grounds that Applicant has failed to show the Court good cause asto why Discovery should be
granted in this matter. The Uniform Post-Conviction Act does not allow for discovery ina non-

capital post-conviction relief case without good cause. S.C. Code Ann. §17-27-150(A) provides:

A party in a noncapital post-conviction relief proceeding shall be entitled to invoke
the processes of discovery available under the South Carolina Rules of Civil

Procedure if, and to the extent that, the judge in the exercise of his discretion and for

good cause shown grants leave te do so, but not otherwise. If necessary for the
effective utilization of discovery procedures, counsel may be appointed by the judge
for an applicant who qualifies for appointment pursuant to Section 17-27-60 or

" similar applicable provisions of law.

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. MCINTOSH
Chief Deputy Attorney General -




SALLEY ELLIOTT
Assistant Deputy Attomey General

KAELON E. MAY
- Assistant Attorney General

BY: _ KawiWag
(ATTORNEYY FOR RESPONDENT)

Office of the Attorney General
P.O. Box 11549 ‘
Columbiza, SC 29211

CEIY 241737
:.1<.~-',‘ FIE™ R PV BN

April 6,2011



STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF SALUDA
2009-CP-41-00176

Montavis K. Gaines, #323168,

RETURN TO APPLICANT’S FIRST SET

)
)
)
)
)
)
Applicant, )
) OF REQUESTS TO ADMIT
J
)
)
)
)
)
)

Cint
State

@]

£ QA e e be
fScuth Carolina,

Respondent.

TO: ' RICHARD R. GLEISSNER, ESQUIRE, ATTORNEY FOR THE APPLICANT:
The Respondent objects to Applicant’s Requests to Admit numbers one (1), two (2),

three (3), fbur (4), five (5), and six (6) on the grounds that Appiicant has failed to show the

Court good cause as to why Discovery should be granted in this matter. The Uniform Post-

Conviction Act does not allow for discovery in a non-capital post-conviction relief case without
good cause. S.C. Code Ann. §17-27-150(A) provides:

A party in a noncapital post-conviction relief proceeding shall be entitled to invoke
the processes of discovery available under the South Carolina Rules of Civil

Procedure if, and to the extent that, the judge in the exercise of his discretion and for
soad cange shown grants lzave to do se, but not otharwise. If necessary for the
effective uiilization of discovery procedures, counsel may be appointed by the judge
for an applicant who qualifies for appointment pursuant to Section 17-27-60 or
similar applicable provisions of law. ‘

Respectfully submitted,

ALAN WILSON
Attorney General

JOHN W. MCINTOSH ,
Chief Deputy Attorney General



April 6,2011

BY:

SALLEY ELLIOTT .
Assistant Deputy Attorney General

KAELON E. MAY
Assistant Attorney General

Vaulmpa

(ATTORNEYY FOR RESPONDENT)

' Office of the Attorney General

P.0O.Box 11549
Columbia, SC 29211

CEOIY 7543737
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THE COURT: What's your position on that,
Mr. Lee?
MR. LEE: 'The State has ho opposition to
their request for discovery.
| THE COURT: We'’ve got your motion for
discoyery on that basis for interroéatories and
requests_for‘production. Ié ﬁhat-what you’re asking
for? | A
' MR. GLEISSNER: Just for discovery, that’s
correct, Your Honor, and maybe requests to admitf‘
When you'fe réquesting, YOu can always speed things
along whéﬁ you get them -- okay, when they’re not
denied, yes.
THE COURT: All righ;, we can do that.
We’ll do a Form 4 order oﬁ both - of those.
MR. GLEISSNER: Fantastic, Your Honor.
Thank you so much.
| MR. LEE: Thank you, Your Honor.

--End of Transcript of Record--
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On 12/04/06 and approximate time, I Officer Turner, interviewed Jerome Rhodes (the.
subject) at the Saluda County Jail where subject wrote a statement about his involvement and
involvement of the co-defendants of the case that occurred on 10/11/06. Subject now
willing to festify for leniency from the State. In reference to subject, [ spoke to the Solicitor’s
Office on his behalf for a lighter sentence in exchange for subject’s testimony. 3
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TOWN OF
SALUDA

| SOUTH CAROLINA
101 South Jefferson Street Saluda South Carolina 29138
© Phone 864-445-7336 @ Fax 864-445-7065"
Town of Saluda@link.com

Montavis Kentrail Gaines
McCormick Correctional Institution

386 Redemption Way
McCormick, South Carolina 29899

RE: State v. Montavis Gaines

December 6, 2012~

Dear Mr. Gaines,
This letter is to check on whether or not you have received the information that I

forwarded to you previously. Officer Turner is no longer employed with this office. He is
currently empléyed at Louis Rich. As a result, [ have been assigned to investigate into the
allegations of misconduct that you have made against Mr. Turner. I have requested for
Mr. Turner to come in and speak to me at here at the Saluda Police Department. He has
indivated to us that he was the investigating officer for this matter that occurred on

October 11, 2006.
Please confirm that you now have what you need.

Sincerely,
BrettLong U
Acting Chief of Police

Cc: Montavis K. Gaines
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THE WITNESS: As far --

THE COURT: You can claim the Fifth Amendment right

at whatever time you'd like.

THE WiTNESS: Yeah, that's what -- I mean, just as
far as certain questions, that's it.

By Mr. Gleissner:

o) That's fine. The last time I learned anything
about the Fifth Amendment was when I was in law school and

that was many, many years ago, so I'm not going to contest

your right to the Fifth Amendment.
All right. - Now, in your trial testimony, you
testified that you did not have a deal with the police or

proéecutors. Now, that's what you testified to? .

A Yes. I mean, I testified to that. I had no deal

with the solicitors or nothing like that, I only knew what

the officer -- what the police officer said, that was it.
Q Okay. So did you have a deal with-the police
officers? |

A I mean, a§ far 53 to testify on him?

0 Yéah; to testify.

A - Nah, they was just saying different things, that's
it. -

Q They were just telling you that if you didn't

testify that you were going to get put away for a long

time?

Exhkmd

-~
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38
Ervin Maye -~ Cross-Examination by Mr. Gleissner

office to .your knowledge did not have any deal with Mr.
Rhodes; is that righté'r

A Absolutely not. They did not. We did not have any
specific deal, nor was anyone else authorized in any regard
to convey to Mr. Rhodes in any way that he had any deal.
And we spoke with the law enforcement officers about that
prior to trying the case; and like I said, no one ever
brought to my attention that there had ever been any
promise to him or any hope of reward. And in fact, Mr.
Caines himself testified during the trial that he had no
deal prior to that time and specifically refuted fhat.

Q Okay. And —-- now, Yyou obviously.—— I mean, you can
only testify based upon your personal knowledge, and you
have no knowledge of what the police officers talked
directly to Mr. Rhodes about, do you?

a No. If I wasn't present, it was outside of my
presence. No. But I know that I talked with them and
spoke with them directly and asked them and they
specifically told me that they had not. Mr. Gaines
confirmed that with his sworn testimony during the trial.
that no one had promised him anything in exchanged for his
testimony.

Q Okay. And were you there during the closing
arguments when -- were yoﬁ there during the closing

arguments when Mr. Rhodes was specifically'discussed by the

Exnini} =
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Jerome Rhoads - direct examination by Mr. Young -

ﬁovembér the 29* or 30% , something like that.

Ckay. And j}ou’ve b:;en mn jail since then?

Yes, sir.

When you were picked up, what’d you tell law enforcement you did?
< . .

When you were picked up, did you tell law enforcement you were involved in this? .

A

Q

A

Q

A

Q

A | Yes, SIT.
Q Did you confess?

A Yes, sir.

Q Did they make a deal with—yoﬁ? -
A Nosi '

Q You got any déal now;?

A No, sir. '

Mr. Young: Your witness.

The Court: Cro'ss-examjnaﬁory

CROSS-EXMMATION .
' BY MR ELLISOR
Mx. Rhoadé--- N
Yes, sir.
You gota sis;ter?
Ye;,- Sir.
Wt’s her name?

A Nicole Rhoads.

Q Nicole. Did you talk with Nicole_ Rhoads yesterday and tell her that the state---

Mr. Maye: Object to the hearsay. Object to the hearsay of a third patly, Your Honor.

147
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STATE OF SOUTH CAROLINA IN THE COURT OF GENERAL SESSIONS

)
)
COUNTY CF SALUDA } - INDICTMENT/CASE#:
STATE VS. ) 2007-GS-41-
JEROME D. RHODES ) A/W#: H 995109
AKA: ) Date of Offense: 10/11/06
Race: B Sex: M Age: %/ ) S.C. Code §: 16-11-0330(A)
DOB: 8/6/74 Ss#: (. ) CDR Code #:0139
Address: ' )
City, State, Zip SALUDA, SC 29138 ) SENTENCE SHEET
DL# SiD# )
in dnsposmon of the said indictment comes now the Defendant who was [{J CONVICTED OF or [¥] PLEADS
TO: ST B ey /}ﬂ/"\ 2“ ;I)/(/‘ 7
in yiolation of § C I L—- of the §.C. Code of Laws, bearing COR Code # { ..-fl 57
(K] NON-VIOLERNT O wvioLeNT [ SERIOUS  [J MOST SERIOUS [ Mandatory GPS (CSC (7 §17-25-45
v f - wiminor 1™ or Le‘l/u hc*\
‘3’ \.Ir ,&!"’ 3

The charge is: [_JAs- Indicted, AJZiLeﬁser lncluded Offense, (] Defendant Waives Presentment to Grand Jury. (Defendant initial)

The plea is: [:] Without Negotlatlons or Recommendation, [_] Negotiated Sentence, M’Recommendanon by the State.

ATTEST/\ { .
(,-L vk_ . ‘.;"’i lz“ L =

Soliciter” Defendant

WHEREFORE, the Defendant is committed to the [Z@te Department of Corrections, Q-Geuﬂ@r@eteﬁﬂeﬁ-semer
daysfmnﬂw-:.Q-under—&he—!ou&hﬁ&LO&anda ActTottoexceed

uaya/mumn:,“e‘ars and/or payment o $_—————; plus costs and

S and subject 16 South Caroling’ Depanmeni‘

g J\‘

for Defend ant

years

for a determinaie term of

~ano/or 1o pay

assessments as applicable; t

[d : nrn\ndnd that unnthhn SO

£
LA~ > 228 4 iceof

S}ONCURRENT or [J CONSECUTIVE to sentence on;
T calculated and applied by the State

he Defendant is to be given credit for time served pursuant to S.C. Codé §24-13-40

Department of Corrections. CREDI— 223 Mo, 7/ MNE SXVEO.
] The Defendant is to be placed on Central Registry of Child Abuse and Neglect pursuant to S.C. Code §17 25—135

{J RESTITUTION: [] Heard, [J Waived, [] Ordered
Total: _§ plus 20% fee: $

SPECIAL CONDITIONS:

PTUP

days/hours Public Service Employment

[ gt
TGyt Hion n. HECIRSI N

(. set by SCOPPPS

Obtain GED

Attend Voc. Rehab. or Job Corp. CooTTmrr T
May serve W/E beginning
Substance Abuse Counseling
Random Drug/Alcohol Testing
Fine may be pd. in equal, consecutive weekly/monthly

gmts of § beginning

paid to Puplic Defender Fund
z,J

Other: wu,(.—/ o878 .

_jaL ﬂ&s.ﬁ),

L] Appointed PD or appointed other counsel, §35.13 TP

Requires $500 be paid to Clerk during probation.

Recipient;
*Fine: S
§14-1-206 (Assessments 107.5%) S
§14-1-211(A)(1) (Conv. Surcharge) $100 _§ /05000
§14-1-211(A)(2) (DUI Surcharge) $100 &
§56-5-2995 (DU| Assessment) $12 _§
§35.13 (Public Def/Prob) $500 S
§73.3, 1B TP {Law Enforce. Funding) " %25 § 2SS 0D
§33.7, 1B TP {Drug Court Surcharge) $100 $
§50-21-114(BUI Breath Test Fee) $50 §
§56-5-2942(J) (Vehicle Assessment) $40/ea _$
3% to County (if paid in installments) __ S s
TOTAL e IS S e
/ .‘——-*‘T;i-:"—(%_’/
2400
&M\L/\Zj v 9y / /35

Clerk 0 Court/~999

Court Reporter: ot

)

)

b= JaNG {“"ﬂ"ﬂ-"‘\-';("
7/ <

EXWiBrv- B

PRESIDING JUDGE
Judge Code:
Sentence Date:

=) [ £ Tl

yoYZ b /D/ 3=7-3.4 el




Whe Supreme Court of South Caroling

Montavis K. Gaines, Petitioner,

State of South Calolma Respondc,m

Appellate CaSb \To 2012-212227

" ORDER

Petmonel has ﬁled a motion fm lea\e to filea Rule 60(b) SCRCP mohon in the

circuit couzt The motion is denied.’ |
Co
& (2@ o
o FQRTHECQUﬁT-——'ff*/%//'“

Columbia, South Carolina
November 7, 2013
cc

Wanda . Carier 5 - 2uguire )

John Walter Whitmire , Esquire’

I ' |
This ruling has no impact on pCUUOHCI s second application for post-conviction relief currently
pendmo in the circuit court. :

EXHIEIT - ¢



