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' 'STATEMENT OF ISSUE ON APPEAL

Whefcher.th.e qial court erred in refusing to remove a juror who concealed a
relatipri_ship with a State’s witness after removing another juror earlier in the trial for a
' nearly .id‘e'ntic'al relationship when the trial jﬁdge’s decision was likely influenced by the fact
that no altema'_ces were available to réplace the juror and, uncier South Carolina law that
Vsho_uld be oveMed,_he had no ability to allow the (iefendant to proceed with a jury of less
than tweive members, leaving the trial judge Witﬁ- the stark choice of declaring a mistrial or

keeping a pbssib_ly biased juror?



STATEMENT OF THE CASE

© " On Julsf _18, 1261'2, a Richland County grand jury indicted appellant fof murder and
attefﬁpted. murder. R 1175. On March 4, 2013, the trial court heard pretrial mo;tions and
' selecteé the jury. 'R. 1036. On March 5, 2013, appellant was tried beforé the Honorable R.
Kﬁox A McMahon and a jury. R. 1. Kathryn Cavanaugh, Nicole Simpson, énd John
Steadrﬂm represeﬁted the State. R. 1. Tivis Sutherland represented appellant. R.l 1. The

jury convicted appellant. R. 1019, 11. 4 — 12. This appeal follows.



ARGUMENT -

Whether the trial “court erred «in_refusing to remove a juror who concealed a

relationship with a State’s witness after removing another juror earlier in the trial for a

: ‘nearlv identical connection when the trial iudge’s decision was likely influenced by the fact

that no altemates'Were available 10 replace the juror and, under South Carolina law that

* shouild be overturned he had no ab111tv to allow the defendant to proceed with a jury of less

R than twelve members leavm,q the trial judge with the stark choice of declarm,q a m1str1al or

keeping a posmblv b1ased juror?

Relevant Facts

| ' The Statel claimed this was a case of “coldblooded”' and premeditated murder. R.
964, ’. ll. l2' 13. R. 970, 1. 8 - 24 The evidence showed httle if any, planmng The
‘ State s theory was that appellant—who was alone——concocted a plan to rob two men
(n1cknamed “Klng Breeze and “Crash”) who appellant well, who numerous people saw
_ h1m w1th that day, who were larger than him, in the driveway of someone he did not
» .know located in a remote part of Richland County, in the two men s car, without any
escape plan other than runmng through the woods and in broad dayllght R. 83, l 9.—
'127114 R963123 992,1.7.
| Appellant test1ﬁed that he’ acted in self-defense. 'Appellant testiﬁed that Klng
‘»Breeze and Crash wanted to purchase maruuana from h1m drove h1m to this remote
locatlon and then trled to rob h1m inside the car. R. 857 1. 15— 87l 1. 24. Appellant

'was seated 1n~the backseat‘of the car. R. 868 11. 10 - 21. Fearlng for his life because he

Tearher saw ng Breeze w1th a gun appellant pulled his own plStOl and ﬁred into the

‘front seats unt1l 1t was empty R 873 l. 6 — 876, l 15. Appellant got out of the driver’s



' sidel .bjé.lckseaAtglqor;. R 876, 1. 16 — 18. He saw the two men still in the front seat and
: j‘fearea.they wéﬁid attempt another attack. R‘. 876, 1. 16 — 877, 1. 5. Appellant dumped
t’he' shells out of his gun and reloéded. R. 876,1. 19 - 877,1. 19. Appellant saw Crash
reeichjng {;ndef‘ the driver’s seat where he believed their gun was located. R. 877,11. 11 —
19. Appellant’s leg was stuék in the car and by the time he freed it, Crash had a gun and
: 'vs-/a's 6ut- of the jcar:coming toward him. R. 878,‘ 1. 3 - 16. Appellant fired. R. 878, 1l. 3
= 16.' Crash fell to the ground. R. 878, 1l. 3 — 16. Appellant ran into the woods. R. 878,
' 11; 3— 16. He drdpped‘his gun, but did not stop to grab it and just ran. R. 878, 1I. 3 - 16.
: Evén théugh Crash -was shot in the neck and hand, bleeding, and having trouble
o Brgéthing he wali(ed past several houses §vhere he could have asked for help in favor of a
roﬁte t(; a more distant house that took him by a heavily wooded area. R. 104, 11. 2 — 23.
- R 54, l 1-8 —"55‘, 1. 1. Crash claimed fhat no one other than appellant had a gun. R. 105,
L i18 - 20 No gun was '(;vgr found in the case. R. 638, 11. 5-7. The police qsed a dog
: td:search for a gun, but only séarched near the house where Crallsh asked the owner to call
911R 263, 1. 1~-265, 1. 17. The police did not take the dog near the crime scene. R.
265,1115-17. |
-.  King Breeze died at the scene. R. 54, IL.4-17. R. 55, 11. 9 — 17. The police
fouﬂd him in the car behind the steering wheel unresponsive. R. 54, 11. 4 — 17. Crash
survived hlS wounds and festiﬁed at trial. Craéh stated that he and King Breeze wanted to ‘
" buy “2; éouple of ounces of weed and an X-box” from appellant. R. 87,1l. 6 —23. After
h_énging out with appellant and multiple othér people at a recording studio, they drove to

meet appellant at his girlfriend’s house. R. 84, 1. 15 - 88, 1. 19. King Breeze and Crash

dr(:)VeAappeila‘nt, appellant’s girlfriend, and another girl to Zaxby’s. R. 90,1.15-91,1. 9.



- The tWo gifls Wcre,glrczpped off at Zaxby’s. R. 91,1l. 2 — 7. Appellant got in the back
seat. R. 91, 11 59,

- Crésh_ élaiméd appéllant directéd them out into the country to Hopkins. Tr. 91, 1.
23-92,1. 17. Théy sat in the car. R. 96, 1. 8 —25. Even though the State claimed this
was a cdld—Blooded_ case of prémedifated murder, and appellant was in the back seat and
- could ha;le simply' shot‘ both King Breeze and Crash in the head from behind, Crash
.' testified that aﬁpellant got out of the car and offered to let Crash shoot his gun. R. 96, 1.

24 — 97, 1. 11. The three men laughéd that Crash was “a punk” because he was scared to
shoot appellant’s gun. R. 96,1.24 - 97, 1. 6. Crash said then, “a few seconds later I just
heard shots.” R. 97,115 - 6. |
‘According to Crash, appeilant fired into the car through the passenger’s side
window. R. 97, 1.9-98, 1. 15. Crash’s “window was kind of down.” R. 97,11. 16 - 18.
Appel_lan';t fired multiple shots through this window, hittiﬁg King Breeze and Crash and
’shatte;‘iné the driver’s side window. R. 98,11. 1 —10. R. 283, 11. 13 —22. Somehow, the
window on the passeﬁger side élosest to where appellant was supposedly firing suffered
no dafnagé. R. 283,113 - 22. No police witness testified there were any bullet holes
on the outside of the vehicle. R. 227, I1. 16 - 20,
_ Craéh blacked out, but remembered King Breeze throwing money at 4appellant
, duﬁng 'tﬁe shooting; R. 99, 1l. 14 — 24. Crash blacked out again. R. 100, 1. 2 — 4.
~When Crash regained coﬁsciousness, he saw appellant on the driver’s side reloading. R.
100, 11. 7 - lé. Crash “rushed him.” R. 100, 1. 7—12. After a tussle, appellant pointed
the gﬁn at Crash and backed him into the car. R. 101, 1. 1 — 20. Appellant demanded

Crash’s phone. R. 101,1.21 - 102, I. 8. After Crash gave him the phone, appellant fired



two more times' with one of the shots; hitting Crash’s hand, and Crash passed out again.
R. 102,1.24-103,1. 1 1. When.Crash awoké, King Breeze was Vdead and appellant was
~gone. R. 103,1.12~ 104, 1. 13.

Whiie the Stéte claimed that the forensic evidence overwhelmingly supported
Crash’s version of evenfs, the forensic evidence was far from conclusive. Gunshot
residue w‘as-fo.unc.l on King Breeze and on muitiple places inside of the car. R. 512, 1. 20
—516,1. 18. Thé State’s guhshot residue witness admitted that if a gun were fired inside
of the vehiglé,. some  residue could escape through the windows, “otherwise, it’s
‘ ‘coniained ‘in vth'elrn,— I mean, it’s like shooting a gun inside ther box. Evérything is going
’ ‘t‘o be insideh fhe,bok.;’- R. 520, 11. 17 — 24. When asked on cross-examination whether
‘gunsh.ot residue would‘l:v)e found insidé a car if someone was sténding outside of the
)VChiCIC shooting, thé Stafe’s witness équivocated, “It can be; but depending on how' far
aWay and t'h'e position of the gun and -"all of that other stuff, it can be.” R. 520, 1. 25 —
51,15, |

: O;lg of King Breeze’s gunshof .wounds to his head had" stippling, which indicated
the gun was fired at very close range. R. 583, 1l. 16 — 584, 1. 8. This wound went from
left to right and downWardS, which would be consistent with a shot from the back seat,
although the State- argued this meant appellant lhad executed King Breeze after he
~ rel.(')ad'ed‘from the. driver’s side. R. 585, 1l. 1-7. R. 964, 1. 12 — 22. King Breeze’s
~ other gunshot wounds had a right-tozleft trajectory. R. 585, 1. 13 — 592, L. 25: The
-- State’s pétholégist claimed these wounds would be consistent with someéne twisting to
. Shield thémsélves; hoWei/elr,l it Would.also seem consistent with S(;meone twisting away

from the back seat to retrieve a fircarm. R. 590, 1. 24 — 59'1,‘1. 5. R. 591,11 16 — 24.



The' péthologist admitfed that he would have no 'wa? .to know whether someone was
" turned or how sbmédn'e was sitting from analyzing these wounds. R. 620, II. 21 — 35.
.Shell casings wer§ recovered from the driver’s side of thel vehicfe which would be
consistent with both appeliant’s and Crash’s version of events. R. 181,1.4-6.
At vbir dire, the court asked whether any rpember of the panel was employed by
. the Richland County Sheriff’s Department. R. 1055, 1. 25 — 1056, 1. 5. During the trial,
the.sdlicitor’s inves;tigator recognized one of the jurors as a volunteer with the sheriff’s
department.v' R. 136,.1; 22 - 137,-1. 14. This juror did not reveal his relationship during
voir dire. R. 137,1. 21 — 140, 1. 12. The trial judge removed him and replaced him with
one of the altematés. R. 144;1. 2-145,1. 24.
| : At v.oir difé, the trial judge asked whether any potential juror knew “Investigator
Mat E}lis, South Carolina Attorney General’s Office.” R. 1672, 1. 14 — 15. There was ,
‘no responée: R. 38, 1. 5. | .During the trial, Juror 151 revealed that he was a member of
the sé.me' club as Mat Ellis and knew him thréugh a mutﬁal friend. R. 402,11. 16— 403, L.
19. They attended‘cookouts together. R. 403, 11. 21 —22. The juror claimed he did not
: know duriﬁng voir dire “whether it was the same Mr. Ellis.” R 484‘,' 1. 17 - 22. The trial
judge :remov‘evd this Juror and replaped him with an alternate. ‘R. 406, 11. 1'=19. Only
'fWé altémates were selected, so at this point in the triél, no alternates were rémaining. R.
 1085,1L5-24. - - |
| ' When David Collins (“Collins™), the State’s firearms expert, arrived at trial, he
ifnmediately' reéégnizéd Juror 219. R. 556, 1. 5 - 10. Collins and Juror 219 attended
" Cardinal Néwman hlgh school together and graduated in the same class. R; 556, 11. 4 -

16. R. 561,11 -19 — 24. The solicitor originally told the court that Collins “doesn’t have



~any interoction with ihat juror.” R. 556, 1l. 12 — 13 (emphasis added). The attorneys
“and the 'irial court (ilioslioned Collins and he testiﬁ\ed that he had seen Juror 219 “at a few
. social functions at a mntngl friend’s house, but we donft have any direct social
- interaction.” R. 557, 1L. 21 - 25. Collins stated the last time he saw Juror 219 was -
“approximately one-and—a-half to two years ago at the same mutual friend’s house.” R.
558, ll; 4 -7.

When Juror 219 was brought before the court, he readily admitted that he knew
Collins, graduated from high school with Collins, and saw Collins “maybe once every
couple of years, one year or something.” R. 560, 1. 6 — 563,_ 1. 12. The juror admitted
~ hearing the name “David Collins” during voir dire, but he did not bring this to the court’s
) attention because he thought that the “David Collins” he knew worked 'for SLED, and
during ’voir dire th_e triail _iudge state(l that David Collins worked for Richland County. R.
562, 11..12 - 18.
| } K Appell;mt’ moved that Juror 2l9 be removed from' the jury because of the
‘ 'r:el'ationship Witll Collins. R. 564,1.9 — 566, 1. 7. Appellant stated that he would have
~ struck Juror 219 had he kngwn about the relationship with Collins. R. 564, 19— 565, 1.
2. Jiuor 219'was the: first juror seated. R. 566, ll. 2—4. The solicitor argued that Juror
219 shoulcl stay on the jury because the juror claimed he could be fair and impartial, tlie ‘
juror clid 'nofhing intentional, and oxcusing the juror “leaves us with no alternates as
Well.” R. ,565; ll. 11 —23. The trial judge denied the motion to remove the juror, finding

thaf Juror 219 “did not conceal any information requested during voir dire.” R. 566, 1.8

~568,1.19. -

10



Discussion

“All crimin"cﬂ defendants have the right to a trial by ‘an impartial jury.” State v.
Woods, 345 SC 583, 58’{, 550 S.E.2d 282, 284 (2001). The test fqr whether a new trial
~ is required when a juror fails to diséiose informatioh is: (1) whether the concealment was
" intentional, and (2) whether the information would have been a material factor in the use
ofa pel;emptory challenge or would have supported a challenge for cause. Id. at 587-88,
550 S.E.2d at 284. “Where a juror, without justiﬁcation, fails to disclose a relationship, it
iﬁay be inferred, nothing to the contrafy appearing, that the juror is not impartial.” Id. If
"~ the concealment is intentional, a prejudice inquiry is not required because it is “clear that
: 'whellfe Ia'" jurér's response to voir dire amounts to an intentional concealment, the movant.
need only show that the infofmation concealed would have supported a challenge for
cause or -wéuld have been a material factor in the use of the party's peremptory

-challenges.” &‘ at 588, 550 S.E.2d at 285. State v. Stone, 350 S.C..442, 567 S.E.2d 244

(2002)., Mcbov V. State, 401 S.C. 363, 737 S.E.2d 623 (2013).
| The trial judge erred in finding the juror’s concealment was unintentional. The
juror stated that he heard the name of his high school classmate and social companion
during voir dire, but elected not to respond because he thought the “David Collins” he
knew Worked for another branch of law g:nforcement. Even if the concealment was
unintentional, the failure to bring this to the attention of the court was certainly grossly
negligent, - |
| It .élso éeem's clear that the only reason the trial judge refused to remove Juror 219
‘was ‘bécéﬁse_hé had no al;[e_rnates-remaining. Juror 151°s relationship with Mat Ellis was

" nearly tﬁc same as JUfor 219’s relationship with Collins. The trial judge did not find any

11
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\

_intentional concealment with respect to Juror 151, yet removed him. The only real

difference between the two situations is that the court had no alternates remaining and

woul"dv have beeﬁ forced to declare a mistrial. This consideration should play no role in
the M analysis.

While appellaﬁt admits that trial counsel did not ask or proffer that he would have
procéeded‘ with a jury of leés than twelve members, this Court should disfegard any err(;r
preservation problems and address this issue. Raising the issue of proceeding with less
than twelve ju£0r5 would have beén futile, as binding precedent from our Supreme Court
states that defendants:cannot waive their right‘ to proceed with less than twelve jurors.
State v Hall, 137 S.C. 261, 101 S.E. 662 (1919). In Hall, a juror became sick and the
defendant agreed to lproceed with eleven jurors. Id. The conviction was reversed on

appeal, finding this right could not be waived. Id. Since Hall controls, even had

- appellant raised this issue, it would have been futile bécause the trial court would have

been bound to follow precedent and only our Supreme Court may overturn Hall.

Hall should be overturned. Federal courts allow a defendant to waive his right to

twelve jurors. United States v. Fisher, 912 F.2d 728, 731-33 (4™ Cir. 1990). Overturning

Hill would kéep trial judges from facing the choice faced by Judge McMahon in this

case: either dismiss Juror 219 and declare a mistrial or keep the problematic juror and

impair the deferidant’s right to an impartial jury. Trial judges should have the discretion
to accept a waiver from a defendant of the right to twelve jurors that would allow a jury

free from any taint and prevent mistrials.

12



. CONCLUSION

. For the'foreébiﬁg_reasons, appellant’s convictions should be reversed and the case -
remanded for a new.trial. -

Respectfully submitted,

David Alexander )
Appellate Defender
ATTORNEY FOR APPELLANT -

This 19th déy' of September, 2014.
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