| a . ORIGINAL

THE STATE OF SOUTH CAROLINA
9 4 9 0 In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
South Carolina Administrative Law Court

The Honorable John D MclLeod, Judge
South Carolina Administrative Law Court

Case No 10-ALJ-17-0538-CC

Hampton Friends of the Arts Appellant,
v
South Carolina Department of Revenue Respondent
RECORD ON APPEAL FEB 0 3 2012
SC Court of Appeals

Marton C Fairey, Jr (SCB#64998)
THE FAIREY LAW FIRM, LLC
304 Lee Avenue

Post Office Box 661

Hampton, South Carolina 29924
(803) 943-6444

Attorney for the Appellant

Sean G Ryan (SCB#76585)
Harry T Cooper (SCB#1383)
Milton G Kimpson (SCB#7917)
SC Department of Revenue

P O Box 12265

Columbia, South Carolina 29211
(803) 898-5375

Attorneys for Respondent



1

11}

I

v

INDEX
ORDERS AND JUDGMENTS
Order Dated March 22, 2011
ADMINISTRATIVE DECISIONS
Determination Letter from the Department of Revenue, OGC dated June
23,2010
Determination Letter from Department of Revenue dated January 25, 2010
Determination Letter from Hampton County Administrator dated June 8,
2009
PLEADINGS
Petitioner’s Pre-hearing Brief dated September 16, 2010
Notice of Appeal to Administrative Law Court dated June 28, 2010
Notice of Appeal to Department of Revenue, OGC dated February 24,
2010
Notice of Tax Protest letter dated October 7, 2009
TRANSCRIPTS
Transcript of Hearing before the ALJ dated December 2, 2010
EXHIBITS AND OTHER MATERIALS
Petitioner’s Exhibit 1, December 2, 2010 Hearing
Unpublished Order, J R Cottingham v Oconnee County Assessor Docket
No 05-ALJ-17-0101-CC (September 19, 2005)

Appeal Procedure for Tax Refund Claims, SCDOR, Form CID-26

24

30

32

33

39

43

45

49

58

63

66



STATE OF SOUTH CAROLINA
ADMINISTRATIVE LAW COURT

Hampton Friends of the Arts, Docket No 10-ALJ-17-0538-CC

Petitioner,
ORDER

v

South Carolina Department of
Revenue,

)
)
)
)
)
)
)
)
)
Respondent )
)

APPEARANCES  For the Petitioner Marnon C Farrey, Jr, Csquire
For the Respondent Sean G Ryan, Esquire

STATEMENT OF THE CASE
This matter comes before the Administrative Law Court (ALC or Court) pursuant
to S C Code Ann § 12-60-2130 (2000) It began when the Hampton Friends of the Arts

(taxpayer) apphed for a property tax exemption for the 2008 tax year The Department of
Revenue (Department) determined the taxpayer 1s not entitled to a property tax
exemption for 2008 and therefore denied the taxpayer’s application The taxpayer
requested a contested case hearing before this Court to dispute the Department’s
determination A hearing was held before me on December 2 2010, at the offices of the

ALC
ISSUES

1 Is Property Acquired By A Not For Profit Eleemosynary Corporation
In 2008 Entitled To An Exemption From 2008 Property Taxes?

II Is A Not For Profit Eleemosynary Corporation Which Acquires
Property In 2008 Liable For Property Taxes For The 2008 Tax Year
When It Was Not The Owner Of Record Of The Property On
December 31, 2007 Or Is The Prior Owner Of Record Liable For The

Taxes?

FILED
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FINDINGS OF FACT

Having heard arguments from both parties and taking into consideration the

burden of proof, I make the following findings of fact by a preponderance of evidence

1
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Notice of the date, time, place, and nature of this hearing was timely given to all
parties

The taxpayer 1s a non-profit eleemosynary corporation engaged 1n promoting the
arts

On March 4, 2008, the taxpayer purchased real property located at 103 Lee
Avenue 1n Hampton, South Carolina, (Lee Avenue property)

The taxpayer did not own the Lee Avenue property on December 31, 2007

Prior to the taxpayer’s purchase on March 4, 2008, the Lee Avenue property was
privately held and not exempt from ad valorem property taxes

The taxpayer uses the Lee Avenue property exclusively for the promotion of the
arts

On October 27, 2008, the taxpayer filed a PT-401 Application for Exemption for
the Lee Avenue property pursuant to S C Code Ann § 12-37-220(B)(24) (Supp
2008)

On November 25, 2008, the Department approved an exemption for the
taxpayer’s property for 2009 The Department denied an exemption for the Lee
Avenue property for 2008 The Department denied the exemption because 1t
determines the taxability of property on December 31 of the year preceding the
tax On December 31, 2007, the Lee Avenue property was privately held and
subject to tax, therefore the property was subject to 2008 ad valorem property

taxes
The 2008 ad valorem property taxes for the Lee Avenue property have been paid

in full

On October 7, 2009, the taxpayer wrote the Department appealing the denial of an
exemption for 2008

On June 23, 2010, the Department 1ssued 1ts Department Determination finding

that the Lee Avenue property was not exempt from ad valorem property taxes for
2
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2008 The Department’s Determination demed the exemption because the
taxability of property 1s determined on December 31 of the preceding year The
Lee Avenue property was subject to property taxes on December 31, 2007,
therefore the Department determined the property was not exempt from 2008 ad
valorem property taxes

12 The taxpayer appealed the Department’s Determination to this Court

CONCLUSIONS OF LAW

Based upon the above facts, I conclude the following as a matter of law

S C Code Ann § 12-60-30 (Supp 2008) grants jurisdiction to this Court to hear
contested cases under the Admunistrative Procedures Act Specifically, § 12-60-2130
grants this Court the authonity to conduct contested case hearings in matters concerning
property taxes The burden of proof 1s with the party asserting the affirmative in an
adjudicatory administrative proceeding 2 Am Jur 2d Adminmistrative Law § 354 (2004)

In the instant matter, 1t 1s the taxpayer who requested a contested case hearing to
challenge the Department's Determination Thus, the taxpayer asserts the affirmative and
must carry the burden of proving the Department's Determination 1s incorrect Id, cf
Cloyd v_Mabry, 295 S C 86,367 SE 2d 171 (Ct App 1988)

The present matter involves exempting privately held property from ad valorem

property taxes It 1s well established in South Carolina that exemptions of private
property are strictly construed, because 1n such cases taxation 1s the rule and exemption 1s
the exception State v Columbia, 115S C 108, 104 SE 337 (1920)

I PROPERTY ACQUIRED BY A NOT FOR PROFIT ELEEMOSYNARY
CORPORATION IN 2008 IS NOT ENTITLED TO AN EXEMPTION
FROM 2008 PROPERTY TAXES

The first 1ssue in dispute 1s whether property acquired by a not for profit
eleemosynary corporatton 1s exempt from ad valorem property taxes for the year in which
the property 1s acquired The taxpayer purchased the Lee Avenue property mn March of
2008 and thereafter applied for an exemption from 2008 property taxes It 1s undisputed

3
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that the taxpayer 1s a not for profit eleemosynary corporation that will utilize the Lee
Avenue property exclusively for the promotion of the arts The taxpayer asserts the Lee
Avenue property 1s exempt from 2008 ad valorem property taxes because § 12-37-
220(B)(24) provides an exemption for all property of an eleemosynary corporation used
exclusively for the promotion of the arts

Pursuant to SC Code Ann § 12-4-710 (2000), the Department 1s the agency
charged with determining whether property qualifies for an exemption from property
taxes under § 12-37-220 The Department determines property tax exemptions based
upon the tax status of that property, that being whether the property 1s subject to tax or
tax exempt, on December 31 of the year preceding the tax If property 1s owned by a
taxable entity on December 31, that property 1s subject to property taxes for the following
year, regardless of transfer of ownership during the year If property 1s owned by a tax
exempt entity on December 31, that property 1s exempt and not subject to property taxes
for the following year, regardless of transfer of ownership In the present matter, the
subject property was privately owned and subject to property taxes on December 31,
2007 Because the property was taxable on December 31, 2007, that property 1s not
exempt from 2008 property taxes

The taxpayer asserts that when it acquired the Lee Avenue property in March of
2008, that property immediately became tax exempt and no longer subject to taxation
The taxpayer asserts that 2008 property taxes were not payable until September of 2008
and the taxability of the property can change and become non-taxable at any point prior
to property tax bills being 1ssued The taxpayer relies upon the case of Town of Myrtle
Beach v_Holhday, 203 S C 25, 26 SE 2d 21 (1943) to support 1ts assertions For the

reasons set forth herein, the taxpayer’s argument 1s not correct and not supported by

South Carolina law

A Property Taxes In South Carolina

Understanding the property tax system n this State demonstrates why the
taxability of property must be determined by a fixed date The counties in this State
depend upon property taxes 1n order to fund county government Ad valorem property

taxes are determined by multiplying the fair market value of property by an assessment

4
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ratio, and then multiplying that amount by the mullage rate ' The mullage rate 1s the
amount of mulls levied 1n order to meet the budget of the county One mill equals 1/1000
of a dollar or 1/10 of a cent In order to collect the property tax revenue necessary to
fund county operations, counties need to know which property 1s subject to tax and which
property 1s not subject to tax If property 1s not subject to tax, the county does not include
that property 1n 1ts calculations of 1ts millage rates

In order for the property tax process to function, the counties must know which
properties are subject to tax If a county does not know which properties to include 1n 1ts
calculations and which properties to exclude from 1ts calculations, the county will be
unable to accurately determine millage rates Inaccurate millage rates could cause the
county to collect less property tax revenue than required to fully fund the county budget
In order to avoid this devastating consequence, all of the counties of this State utilize
December 31 of the preceding year as a fixed date for determining the taxability of
property If a piece of property 1s subject to tax on December 31 of the preceding year,
the county includes that property 1n calculating the millage rates and that property 1s
subject to property taxes Conversely, if property 1s not subject to tax on December 31,
the county does not include that property 1n its millage calculations and that property 1s
not subject to property taxes

If property that 1s subject to tax on December 31 1s sold during the following year
to a tax exempt orgamzation, such sale does not impact the taxability of the property for
that year and that property remamns subject to tax Similarly, 1f property that s not
subject to tax on December 31 1s sold to a taxable entity during the next year, that
property remains tax exempt for that year, regardless of the sale Sale of the property has
no 1mpact on the taxability of the property for the year of acquisition, as the taxability of
that property 1s determined on December 31 In both of the foregoing situations, the

'According to the South Carohna Supreme Court, “[t]he pertinent date to
determine the value of property for a given tax year 1s December 31st of the preceding
year ” Lindsey v_South Carolina Tax Comm'n, 302 SC 274, 395 SE 2d 184, 186
(1990), citing SC Code Ann § 12-37-900 (1976) and Atkinson Dredging Co v
Thomas, 266 S C 361, 223 SE 2d 592 (1976) Determining the value of property on
December 31 of the preceding year 1s consistent with, and supports, the Department’s
utilization of such date to determine taxability of property on that date

5
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taxability of the property changes on December 31 subsequent to the acquisition and not
on the date of acquisition

B The South Carolina Code Demonstrates That The Taxabihity of

Property Is Determmed On December 31 Of The Preceding Year

Title 12 of the South Carolina Code supports utilization of December 31 of the
preceding year as the date for deternmining the taxability of property Analysis of Title 12
demonstrates that December 31 1s a date used throughout the property tax code and the
Legislature clearly intended that such date be utihized in determining the taxability of

property
S C Code Ann § 12-37-210 (2000) provides “[a]ll real and personal property m
this State shall be subject to taxation” unless explicitly exempted General

exemptions to property tax are delineated in § 12-37-220 It 1s well settled that
exemptions from taxing statutes exist through legislative grace, and a taxpayer asserting
an exemption must bring itself squarely within the statute authorizing the exemption
Southern Weaving Co v _Query, 206 SC 307, 313, 34 SE 2d 51, 54 (1945) This

construction stmply means that the statutory language creating such exemptions will not

be strained or liberally construed in the taxpayer’s favor Charleston County Aviation
Authority v Wasson, 277 S C 480,289 S E 2d 416 (1982)

The cardinal rule of statutory construction 1s to ascertain and effectuate the mtent
of the Legislature Chem-Nuclear Sys ,LLCv S C Bd of Health & Envtl Control, 374
SC 201, 205, 648 SE 2d 601, 603 (2007) “All rules of statutory construction are

subservient to the one that legislative intent must prevail if 1t can be reasonably

discovered 1n the language used, and that language must be construed 1n hght of the
intended purpose of the statute ” McClanahan v_Richland County Council, 350 SC
433, 438, 567 SE 2d 240, 242 (2002) Thus, whether the exemption applies to the

taxpayer’s situation must be determined by examining the statute in light of legislative

intent Legislative intent should be ascertained primarily from the plain language of the
statute  State v _Landis, 362 SC 97, 102, 606 SE2d 503, 505 (Ct App 2004)
Moreover, while a statute's text 1s the best evidence of legislative intent, the real purpose

and ntent of the lawmakers will prevail over the literal import of the words Floyd v

6
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Nationwide Mut Ins Co, 367 SC 253, 260, 626 SE 2d 6, 10 (2005), Bayle v_ S C
Dep’t of Transp, 344 S C 115, 122, 542 S E 2d 736, 740 (Ct App 2001)

The South Carolina Code creates tax requirements and liabilities for owners of

real property The South Carolina Code specifically places those requirements and
liabiiities on the person or entity that owns the property on December 31  Pursuant to
SC Code Ann § 12-37-900 (Supp 2010), each property owner in this State 1s required
to provide his or her county auditor with a list of all real property owned on December 31
of the preceding year The foregoing list must be provided to the county auditor between
January 1 and March 1 of the next year, regardless of whether or not that person still
owns the listed property 1968 SC Op Atty Gen No 2508, p 193, 1968 WL 8904
(Sept 12, 1968)

The owner of property on December 31 must not only hist that property with the
county, that owner 1s also statutorily liable for the next year’s property taxes Pursuant to
S C Code Ann § 12-37-610 (Supp 2010), each person in this State 1s liable for taxes and
assessments on the real property that he or she owns on December 31 of the year
preceding the tax Even 1f the property 1s sold during that next year, the owner on
December 31 of the preceding year remains hable for the property taxes 1973 SC Op
Atty Gen No 3548, p 185, 1973 WL 21005 (June 21, 1973), 1968 S C Op Atty Gen
No 2508, p 193, 1968 WL 8904 (Sept 12, 1968)

Prior to 2000 § 12-37-610 read as follows “[e]very person 1s liable to pay taxes
and assessments on the real estate which he owns or may have the care of as guardian,
executor, trustee, or commuttee ” In 2000, the South Carolina Legislature amended § 12-
37-610 so that 1t now reads as follows

Each person 1s liable to pay taxes and assessments on the
real property that, as of December thirty-first of the year
preceding the tax year, he owns n fee, for life, or as
trustee, as recorded n the public records for deeds of the
county 1n which the property 1s located, or on the real
property that, as of December thirty-first of the year
preceding the tax year, he has care of as guardian, executor,
or committee or may have the care of as guardian, executor,
trustee, or committee
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(Emphasis added) The significant change created by the 2000 amendment 1s the addition
of language specifying that 1t 1s the owner of property on December 31 of the preceding
year that 1s hable for the tax Id Prior to this amendment the statute provided no
specificity as to what period of ownership bore the liability for taxes The current version
of § 12-37-610 explicitly states that 1t 1s the owner on December 31 of the preceding year
that 1s hable for property taxes Because ownership on December 31 determines liability
for property taxes, logic dictates that such date also determines the taxability of the
property The 2000 amendment to § 12-37-610 clearly demonstrates that the Legislature
intended for the taxability of property to be determined based upon the ownership of that
property on December 31 of the year preceding the tax

In addition to requiring the hsting of property owned on December 31, and
placing liability for taxes on the owner on December 31, the Code also places a lien for
the subsequent year’s taxes on all of the property owned by the December 31 owner
Pursuant to S C Code Ann § 12-49-20 (2000), a lien 1s created on December 31 of the
preceding year for the taxes to be paid during the ensuing year This lien attaches to all
real and personal property and such constitutes a first lien

Pursuant to the forgoing statutes, the owner of property on December 31 has to
list that property with the county, that person 1s personally liable for taxes related to that
property regardless of sale, and a lien covering the amount of the property taxes attaches
to all of the December 31 owner’s property Simply stated, the obligations and liabihties
associated with real property are placed upon the owner on December 31 of the preceding
year  Because the obligations and habilities associated with property taxes are
determined based upon ownership on December 31, such date 1s used to determine the
tax status of the property Moreover, because the obligations and habilities for property
taxes are placed on the December 31 owner, a transfer of ownership during the foregoing
year has no impact on the tax status of the property, as taxability and hability were
already determined on December 31

C Case Law Supports The Department’s Position In This Matter

South Carolina case law supports determining the taxability of property on
December 31 of the year preceding the tax In Atkinson Dredging Co v Thomas, the

8
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Supreme Court held that the taxable status of property 1s determined on December 31 of
the year preceding the tax In Atkinson Dredging Co , the owner of dredging equipment

disputed 1971 property taxes assessed agamnst 1ts equipment The dredging equipment
was located 1n Charleston on December 31, 1970, therefore Charleston County assessed
1971 property taxes against the equipment The taxpayer removed the equipment from
South Carolina in February of 1971 Because the property was in South Carolina for less
than two months, the taxpayer argued that the property taxes should be apportioned to
reflect the percentage of the year the property was located in this State The Supreme

Court rejected this argument and stated

While there 1s some appeal to Atkinson's argument that 1ts
taxes should be apportioned on the basis of the time its
dredge and other equipment were physically in the County
during 1971, such an argument 1s available to many citizens
of this and other states as illustrated by the following
example contained n the lower court's order

“If a Charleston taxpayer had bought an
automobile on Christmas Day, 1974, and
that automobile had been totally destroyed
on New Year's Day, he would, none the less,
be liable to pay property tax for the entire
year 1975 On the other hand, if he had
bought an automobile on January 2, 1975,
he would owe no personal property tax on
that for the year 1975 In an ideal state, it
would probably be well to levy the personal
property tax on a daily basis However, this
would be an administrative impossibility
Under our taxing system, there have always
been equalities and 1nequities resulting
from the fact that the tax for an entire year
1s contingent under Sec 65-1644 on
possession or control on the 31st day of
December next preceding the tax year in
question ”

(Emphasis added) Atkinson Dredging Co, 266 S C at 369, 223 SE 2d at 597 Since
the Atkinson Dredging Co decision, courts of this State have consistently and routinely
held that the tax status of real property 1s determined on December 31 of the year

9
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preceding the tax See Northbridge Associates, LLC v _Charleston County Assessor,
Docket No 06-ALJ-17-0863-CC (November 25, 2008), Mt Vintage Plantation Golf
Club, LLC v_Edgefield County Assessor Docket No 07-ALJ-17-0569-CC (May, 13,
2008), Richard Westfall v _Richland County Assessor, Docket Number 06-ALJ-17-
0041-CC (November 14, 2006) (Honorable John D McLeod presiding)

Pursuant to the Supreme Court’s holding 1n Atkinson Dredging Co_ and the litany

of cases that cite this deciston, 1t 1s clear that December 31 1s the date that determines
whether property 1s subject to taxation Just as removing the dredging equipment from
the Charleston County 1n February of 1971 did not alter the 1971 property taxes on the
dredging equipment, the sale of the Lee Avenue property in March of 2008 does not alter
the 2008 property taxes on that property

In 1978, the South Carolina Attorney General’s office 1ssued Opinion No 78-184
addressing whether the sale of real property from a tax exempt organization to a non-tax
exempt purchaser rendered the property subject to property taxes for the year of the sale
and whether the purchaser could be held liable for such taxes 1978 S C Op Atty Gen
No 78-184, p 211, 1978 WL 22652, (Nov 3, 1978) The opinion found that property
tax hability attaches on December 31 of the preceding year and the owner on December
31 1s the party hable for the taxes In that matter, the property was owned by a tax
exempt orgamization on December 31, but was sold to a taxable entity during the next
year The opimon found that the sale of the property during the next year to a taxable
entity did not alter the taxability of the property Therefore, the property could not be
taxed for the year 1t was purchased, nor could the purchaser be held liable for taxes for
the year 1t was purchased This opmion supports the Department’s position and 1s
contrary to the position put forth by the taxpayer n the present matter If the sale of a
piece of property not subject to tax on December 31 does not make the property taxable,
than the sale of taxable property to a tax exempt organization does not make the property
nontaxable

D The Case Of Town Of Myrtle Beach v_Holhday Does Not Support
The Taxpayer’s Position In This Matter

The taxpayer asserts that taxation of real property ceases the instant property 1s

10
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transferred to a tax exempt organmization The taxpayer relies upon Town of Myrtle
Beach v_Holliday, 203 S C 25,26 S E 2d 12 (1943), to support this assertion Contrary
the taxpayer’s assertion, the Holliday case does not support the taxpayer’s position 1n this

matter Holliday addressed whether taxes then or thereafter due on property are
immediately cancelled when that property 1s acquired by a mumicipality > The Holliday
opinion does not address property acquired by private or non-municipal tax exempt
entities

In Holliday, the Town of Myrtle Beach obtained title to real and personal property
which constituted the Town’s water works system  After the Town acquired the
property, the tax collector for Horry County sought to assess property taxes against that
property The Town requested an abatement of those taxes arguing that the taxes for that
property were immediately canceled when the Town acquired such

Before analyzing the 1ssue, our Supreme Court quoted State v_City of Columbua,
115 SC 108, 104 SE 337 (1920), to establish the standard of review 1t would apply

The quoted language states

The general rule 1s that exemptions of private property are
strictly construed, because 1n such cases taxation 1s the rule
and exemption the exception, but exemptions of the
property of municipal corporations are hiberally construed,
for exemptions of such property 1s the rule and taxation the
exception With us municipal corporations are merely
agencies of the state for governmental purposes, and 1t has
never been the policy of this state to tax 1ts own agencies or
instrumentalities of government From which we conclude
that the provision should be construed liberally in favor of
the exemption claimed

Holliday, 26 S E 2d at 14 Based upon the liberal construction given to municipalities,
the Holliday Court held that taxes assessed against property for the year in which 1t 1s

acquired by a political subdivision cease to be demandable Id at 14 Therefore the

2For simplicity, this Order will utilize the word municipality to collectively refer
to the state, counties, municipalities, school districts, and other political subdivisions
within the state  This Order will utilize mumicipal property to refer to property held by
the state, counties, municipalities, school districts, or other political subdivision, and used

for a public purpose
11
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Court ordered an abatement of the taxes on that property for the year such was acquired
by the Town of Myrtle Beach Id at 16
The taxpayer interprets Holliday as holding that 1f any tax exempt entity acquires
property before taxes are due and payable, the status of the property changes and the
property taxes for the year of acquisition are eliminated The taxpayer’s theory makes no
distinction between municipalities and all other tax exempt entities
Under the taxpayer’s theory, exemptions are treated the same regardless of
whether a municipality 1s involved If such position were correct, there would be no need
for the Holliday Court to explain the standard applicable to exemptions for private
property as opposed to exemptions for municipal property On the contrary, the Court
went mto detail to explain the liberal construction given to municipalities and 1t expressly
stated that 1ts holding 1s based upon that liberal construction Holliday, 203 S C at 25, 26
SE 2d at 14 Because the Holliday decision 1s based upon the liberal construction given
to municipalities and the present matter requires a strict construction, that decision 1s not
applicable to the present matter
A quote within Holliday demonstrates that the Court was solely addressing
property acquired by a municipality Within Holliday, the Court stated
As stated by plamntiff in its brief, if the present owner of the
property were a private citizen or corporation, Sections
2569 and 2571 of the Code of 1942 would undoubtedly
apply, but 1t 1s contended by plaintiff that said sections
have no application to the question at 1ssue, and we are 1n
accord with this contention
203 SC at 25,26 SE2d at 14 Section 2569 of the 1942 Code provides that all taxes
assessments, and penalties are a first lien upon the property taxed Said lien attaches to
property at the beginning of the fiscal year and the county treasurer can enforce the lien
through execution on the property Section 2569 of the 1942 Code 1s a predecessor to
SC Code Ann § 12-49-10 of the current South Carolina Code Section 2571 of the
1942 Code provides that as soon as property is listed with the county audttor, taxes for
that property become a first lien on the property and said property 1s subject to execution

to satisfy the taxes Section 2571 1s a predecessor to § 12-49-20 of the current South

12
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Carolina Code

According to the quote above, the Holliday Court agreed that if the matter
mnvolved a private taxpayer and not a municipality, the property would be subject to liens
and enforcement actions More specifically, § 2569 would apply and a lien would attach
at the beginning of the year Only because the matter involved a municipality did these
sections not apply This clearly establishes that the holding in Holliday applies only to
municipalities and cannot be applied to non-municipal tax exempt entities

Analyzing the cases cited in Holliday, and the language used in explaining those
citations, demonstrates that the Holliday holding 1s limited to municipalities At the
beginning of 1ts analysis of case law from other junisdictions the Holliday Court stated

Not having a precedent in this State, we have naturally

resorted to a study of text books, and the decisions of the

appellate courts of other states, and find that with the

exception of the State of Michigan, the rule 1s that taxes

assessed against property for the year in which 1t 1s

acquired by a political sub-division of the State, and 1s

being used by such governmental agency for public

purposes, the taxes so assessed in favor of the State upon

the same cease to be exigible
Holliday, 203 SC at 25, 26 SE2d at 14 As the Court explicitly states, the issue
addressed 1s taxability of property acquired by a political sub-division of the State, 1e a
municipal entity If Holliday were as the taxpayer asserts, the Court would have
addressed property acquired by a tax exempt entity and not limited 1tself to political sub-
divisions of the state The fact the Court explicitly stated that the 1ssue addressed i1s
property acquired by a political subdivision demonstrates that the Court did not intend for
the Holliday holding to be applied to all tax exempt entities

The Holliday Court states that 1t resorted to a study of text books and decisions of

other jurisdictions, yet 1t only cited case law involving municipalities despite the fact case
law addressing this 1ssue, but involving private entities, existed at the time of the opinion

See First Congregational Church v_County of Linn, 70 Iowa 396, 30 N W 650 (1886),

and other cases cited below Moreover, the Holliday Court stated that it reviewed the
authorty of other states and only Michigan had contrary authority Holliday, 203 S C at

13
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25,26 SE2d at 14 This statement 1s correct 1f the 1ssue being addressed 1s limited to
municipal property This statement 1s not correct 1f the 1ssue being addressed 1s property
acquired by non-municipal tax exempt entities At the time of the Holliday opinion,
several states other than just Michigan had contrary law when the matter involved
property acquired by a private tax exempt entity See, Louisiana- Young Men’s Christian
Ass’n v_City of New Orleans, 11 La App 360, 123 So 360 (La App 1929), Illinois-
People ex rel McCullough v Ladies of Loretto, 246 Il 403, 92 NE 908 (11l 1910),
People ex rel Thompson v_St Francis Xavier Female Academy, 233 Ill 26,84 NE 55

(Il1 1908), (Both cases address property acquired by tax exempt religious education
corporations The cases hold that taxability of property 1s determuned on April 1 and
acquisition by a tax exempt entity after that date does not change the taxability The
court held such despite the fact taxes for a given year are not paid until the following
year), Idaho- Clearwater Timber Co v _Nez Perce County, 155 F 633 (C C D Idaho

1907), (In case involving land transferred to private timber company, the Court held that

exemption from taxation 1s determined based upon the ownership of property on the
second Monday in January Transfer of title after that date has no impact on the
taxability In so holding, the Court stated “It 1s, of course, not necessary for the assessor
upon that date actually to determine to whom the property should be assessed and to fix
the value thereon and to enter the assessment in the assessment book Obviously that
would be impossible ” 55 F at 636-637), Mississipp1- McHenry Baptist Church v
McNeal, 86 Miss 22, 38 So 195 (1905), (Under Mississippi law, taxes for each current
year attach on the 1st day of February On this date the land 1n controversy was subject

to taxation, the fact that it was acquired by a private tax exempt entity after that date did
not relieve 1t from the hability for taxes for the current year ) , Minnesota- Martin County
v_Drake, 40 Minn 137, 41 N'W 942 (1889), (Statutes set May 1* as date for
determining ownership and value for the purposes of taxation and if property 1s taxable
on May 1%, 1it's taxable for the rest of the year regardless of transfer to a tax exempt

entity ), lowa- First Congregational Church v_County of Linn, 70 Iowa 396, 30 N W 650

(1886), (denying exemption to land acquired by tax exempt church in August despite the
fact taxes were not levied until September) If the Holliday Court mntended for 1ts holding

14
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to be applied to all tax exempt entities, 1t would not have stated that only one state had
contrary authority, as 1ts analysis undoubtedly would have demonstrated that other states
reached contrary conclusions when private tax exempt entities were involved The fact
the Holliday Court neither recognized nor addressed these opinions clearly demonstrates
that the Court was only addressing property acquired by a municipality

Rather than address cases involving private tax exempt entities, the Holliday
Court relied on two cases which address property acquired by a municipality Analysis
of the two cases utilized by our Supreme Court further demonstrates that the holding 1n
Hollhiday only addresses property acquired by a municipality

The Holliday Court first cites to State v_Snohomish County, 71 Wash 320, 128 P

667 (1912) Of all the language of that case, the Holliday Court chose to state the

following

The Court, after stating the general rule that the general tax

laws of the state are presumed to operate upon private and

not upon public property, said It seems equally plain that

the creation of a valid tax implies the existence of a

susceptible subject of taxation at every stage of the process

of such creation Since, on general principles of public

policy and by both constitutional declaration and statutory

enactment, lands while held in public ownership are

exempt from taxation, the land here 1n question was not,

during any step in the proceedings creating the tax after

August 9, 1907, when 1t passed to the state a susceptible

subject of taxation
Holliday, 26 SE 2d at 14 The Snohomish decision includes a discussion of when taxes
are due and payable, yet our Supreme Court did not include that discussion 1n 1ts citation
Instead, the Holliday Court focused solely on the language of Snohomish addressing the
ability to tax municipally held property Our Court explicitly acknowledges the
presumption that tax laws operate on private land and not public land Moreover, the
Holliday Court chose the language recognizing that public policy and constitutional
declaration prevent taxation of municipal property Clearly, the Holhiday Court utilized
Snohomuish solely for 1ts analysis of property acquired by a municipality If the Holliday

Court intended 1ts opinion to address private tax exempt entities, and 1f its opinion were
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truly based upon whether taxes were due and payable, 1t would undoubtedly utilized
different or additional language from the Snohomish decision The fact the Holliday
Court only addressed ability to tax mumcipal property further demonstrates that the
Holhday holding 1s Iimited to property acquired by a municipality and not all tax exempt
entities

The Holliday Court placed 1ts greatest emphasis on the Louisiana case of Gachet
v_City of New Orleans, 52 La Ann 813, 27 So 348 (LA 1900) The Gachet case, just
like the Holliday case, involved property acquired by a municipality At the time our

Supreme Court wrote the Holliday opinion, other Louisiana case law addressed the
acquisition of property by a private tax exempt organmization In the 1929 case of Young
Men’s Christian Ass’n v_City of New Orleans, the Louisiana Court of Appeals held that

property acquired by a tax exempt entity on June 30, 1920 remained subject to 1920
property taxes The court held that a property’s status on January 1 of any given year
determines its taxability Because the property was subject to tax on January 1, 1920, 1t
remained subject to tax regardless of 1t being transferred to a tax exempt entity Id

Unlike the Gachet case, the Young Men’s Christian Ass’n court made no distinction

between whether the taxes had become due and payable prior to or after the June 30,
1920 sale Young Men’s Christian Ass’n did not address Gachet nor overturn Gachet, on

the contrary Gachet remamed good law The fundamental distinction between Young
Men’s Christian Ass’n and Gachet 1s whether the property mvolved 1s acquired by a

municipality or acquired by a private tax exempt entity
When the Holhday Court wrote i1ts opimon, both Gachet and Young Men’s

Christian Ass’n were published It 1s clear the Supreme Court analyzed the case law of

Lousiana and likely knew of both decisions The fact our Supreme Court elected to base
its decision upon a Lousiana case that even in Lowsiana only applied to municipalities,
demonstrates that the Holliday opmion was not intended to apply to all tax exempt
entities

E The Taxpayer’s Position In This Matter Requires An Impermissible
Interpretation Of The South Carolina Code

The taxpayer asserts the taxability of property immediately ceases when that
16
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property 1s sold to a tax exempt entity If the taxpayer’s assertion were correct, there
would be no need for § 12-37-220(D) of the South Carolina Code In 1999, the South
Carolina Legislature amended § 12-37-220 and added subsection (D) which states

(D) If a church acquires ownership of real property which ,
will be exempt under this section when owned by the
church, the transferor's liability for property taxes on the
property ceases on the church acquiring the property, and
any exemptions provided 1n this section then apply, subject
to the requirements of Section 12-4-720 The property taxes
accruing up to the date of the acquisition by the church, if
any, must be paid to the county where the property 1s
located within thirty days of the acquisition date If the
millage has not yet been set for the year when the
acquisition occurs, the county auditor shall apply the
previous year's millage in determining any taxes owed If
the millage has been determined, the auditor shall apply the
current year's millage 1n determining any taxes owed All
taxes, assessments, penalties, and interest on the property
acquired by a church are a first lien on the property taxed,
the lien attaching December thirty-first of the year
immediately preceding the calendar year during which the
tax 1s levied

Pursuant to this subsection, when a church acquires property, that property immediately
becomes exempt from taxation Churches were already tax exempt entities prior to the
enactment of § 12-37-220(D) By enacting § 12-37-220(D), the Legislature chose to treat
property acquired by a church differently than property acquired by the numerous other
tax exempt entities provided 1n § 12-37-220 Unlike all other exempt private property,
the exemption for church property takes effect immediately upon acquisition by a church
and not the following December 31

The taxpayer asserts that taxation of property ceases on the date such property 1s
acquired by a tax exempt organization Simply stated, the taxpayer asserts that under
South Carolina law, 1t and all other tax exempt entities are entitled to the treatment
churches receive pursuant to § 12-37-220(D) If the taxpayer’s assertion were correct,
there would be no need for the Legislature to enact § 12-37-220(D), as churches would
already be entitled to the treatment provided 1n § 12-37-220(D)

The taxpayer’s argument requires this Court to interpret § 12-37-220 1n a way that
17
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renders § 12-37-220(D) superfluous and unnecessary In interpreting statutes, this Court
must presume the Legislature did not intend a futile act, but rather intended 1ts statutes to
accomplish something TNS Mulls, Inc v South Carolina Dept of Revenue, 331 SC
611, 503 S E 2d 471 (1998), State ex rel Mcleod v_Montgomery, 244 S C 308, 314,
136 SE 2d 778, 782 (1964) Moreover, when the Legislature adopts an amendment to a

statute, 1t 1s presumed that the Legislature intended to change the existing law Key Corp
Capaital, Inc_v_County of Beaufort, 373 SC 55, 60, 644 SE 2d 675, 678 (2007) As
explained earlier, the taxpayer’s argument stems from its interpretation of the Holiday

case, which was 1ssued tn 1943 If the taxpayer’s interpretation were correct, the relief 1t
seeks would have been the law of this State from at least 1943 forward If the law of this
State already provided such relief, the Legislature would not have needed to enact
subsection (D) and that subsection would not be a change to existing law The
Legislature’s 1999 amendment of § 12-37-220 to add subsection (D) demonstratves that
the Legislature intended to change the existing property tax law  Moreover, this
amendment demonstrates that the taxpayer’s interpretation 1s not correct, as such
interpretation renders subsection (D) superfluous and unnecessary

F The Opinions And Decisions Relied Upon By The Taxpayer Are Not
Persuasive

The taxpayer relies upon opinions issued by the South Carolina Attorney
General’s office and decisions of the South Carolina Tax Commussion to support its
position For the reasons set forth more fully herein, the opinions and decisions relied
upon by the taxpayer are not persuasive 1n this matter

When the opimons and decisions relied upon by the taxpayer were 1ssued, § 12-
37-610 placed liability for property taxes simply on the owner of property The Code
provided no spectficity as to what pertod of ownership determined hability for property
taxes As discussed previously herein, in 2000 the South Carolina Legislature amended §
12-37-610 Under the amended § 12-37-610, 1t 1s the owner of property on December 31
of the year preceding the tax that 1s liable for property taxes The opimons and decisions
relied upon by the taxpayer were all written prior to the 2000 amendment to § 12-37-610

These opinions and decisions address the liability of the purchaser for property acquired
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at some point during the year Pursuant to the current version of § 12-37-610, liability 1s
statutorily fixed on the December 31 owner, therefore the analysis provided in the
opinions and decisions 1s no longer applicable or necessary Because the applicable law
changed subsequent to the 1ssuance of the relied upon opmions and decisions, such are
not persuasive in this matter

In addition to not addressing the current version of § 12-37-610, the opmnions and
decisions relied upon by the taxpayer do not address the implications of § 12-37-220(D)
As explained herein, to allow all property tax exemption to go into effect on the date
property 1s acquired regardless of whether such 1s a church would render § 12-37-220(D)
superfluous and unnecessary Such interpretation is not permissible The opimons and
decisions relied upon by the taxpayer were written prior to the enactment of § 12-37-
220(D) and do not address this impermissible result Because these opinions and
decisions do not address this impermussible interpretation of the Code, such opinions and
decisions are not persuasive 1n this matter .

Several of the opinions relied upon by the taxpayer involve property acquired by a
municipality, be 1t a local, state, or federal municipality See 1983 WL 182006, 1979
SC Op Atty Gen No 79-9, p 20 (1979), 1976 SC Op Atty Gen No 4268,p 84
(1976), 1973 SC Op Atty Gen No 3654, p 340 (1973) Contrary to the taxpayer’s
assertions and as explained previously, private tax exempt entities do not receive the
same treatment as mumnicipahities under South Carolina law These opimons support
granting an immediate exemption to municipalities, but like the Holliday case, these
opinions nerther address nor are they applicable to private tax exempt entities Therefore
such opinions are not persuasive n this matter

Furthermore, the opinions and decisions relied upon by the taxpayer were 1ssued

prior to our Supreme Court’s ruling in Atkinson Dredging As explained previously,

Atkinson Dredging firmly established that the taxable status of property 1s determined on
December 31 of the year preceding the tax To the extent any of the opimons and

decisions relied upon by the taxpayer differ from that holding, such do not reflect the law

of this State after Atkinson Dredging and therefore are not persuasive

At least one of the decisions relied upon by the taxpayer incorrectly interprets
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Holliday The 1972 Tax Commussion decision relied upon by the taxpayer cites
Holliday, but fails to acknowledge any distinction between the treatment of
municipalities and private tax exempt entitites See 1972 WL 21342 (SC Tax Com
1972) As explained previously herein, a full analysis of Holliday demonstrates that 1ts
holding applies only to municipalities Moreover, the decision provides no explanation
as to how a holding based upon the broad standard for exemptions given to municipal
property can be equally applied to non-municipal exemptions where a strict standard
applies The decision provides no explanation for the Holliday Court’s analysis of other
jJurisdictions and how such analysts 1s inaccurate when addressing all tax exempt entities
and not just municipalities Any decision or opinton lacking explanations to such issues
are not persuasive 1n this matter

Lastly, the taxpayer mustakenly relies upon a 1976 South Carolina Tax
Commission decision nvolving property acquired by a church See 1976 WL 24902
(SC Tax Com 1976) A careful reading of the facts demonstrates why this decision 1s
not persuasive At 1ssue was whether the church was entitled to an exemption to 1975
property taxes Unlike the taxpayer here, in that decision the church owned the property
on the December 31, 1974 In fact, the church owned the property since May of 1973
This decision does not address changing the tax status of property 1n the middle of a year
because of acquisition by a private tax exempt entity On the contrary, this case solely
addresses whether the church actually occupied its property, an 1ssue of no relevance to
the present matter

For all of the foregoing reasons, the opinions and decisions relied upon by the
taxpayer are not persuasive n this matter

G The Taxpayer’s Theory Could Cause Devastating Consequences
Throughout South Carolina

Under the taxpayer’s theory in this case, the sale of property during a tax year can
ehminate the tax hability associated with that property The taxpayer argues that 1ts
purchase of the Lee Avenue property eliminates the 2008 property taxes assoctated with
that property The devastating consequence this theory allows demonstrates why such

theory 1s not the law mn South Caroltna An example put forth by the Department during
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the hearing demonstrates the devastating consequences the taxpayer’s theory allows The
Department’s example mvolved a piece of real property worth $10,000,000 On
December 31 of 2007 that property was privately held and subject to tax In late August
of 2008, the owner sold that $10,000,000 property to a tax exempt organization By this
point, the county had already determed 1ts millage rate and prepared 1ts 2008 tax bills
In determiming 1ts millage rate the county included the tax revenue 1t expected to get from
the $10,000,000 property Under the taxpayer’s theory, the sale of that property
eliminated the 2008 tax habihity for that property As a result, the millage rate utilized by
the county 1s 1naccurate and the county will collect less revenue than required to fund the
county budget The impact of this theory 1s increased exponentially when one considers
the thousands of property transactions that occur every year in any given county Under
the taxpayer’s theory, there 1s no limit to the amount of property taxes that could be
eliminated 1n the middle of the year, thereby rendering a county incapable of funding
county operations Moreover, the counties have no means to plan for such consequence
as 1t has no control over the sale of private property

Utilization of December 31 of the year preceding the tax to determine taxability
eliminates the devastating consequences allowed for under the taxpayer’s theorv By
utihzing December 31 of the year preceding the tax, each county 1s able to definitively
know which property will be subject to tax and which property will be tax exempt The
counties are able to accurately determune millage and properly fund their operations
Such accuracy 1s fundamental to the survival of the property tax system in this State The
sertous 1mplications allowed under the taxpayer’s theory demonstrate why such theory
cannot be the law of this State The consistency, accuracy, and predictability ensured
through the Department’s method demonstrate that the Department’s method 1s proper
II THE OWNER OF RECORD ON DECEMBER 31 2007 IS LIABLE FOR

THE 2008 PROPERTY TAXES FOR THE LEE AVENUE PROPERTY

The second 1ssue 1n this matter 1s whether the taxpayer 1s personally liable for the
2008 property taxes for the Lee Avenue property Pursuant to the South Carolina Code
and applicable case law, the owner of record on December 31 of the year preceding the

tax 1s liable for the next year’s property taxes In the present matter, the taxpayer did not
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own the Lee Avenue property on December 31, 2007, therefore 1t 1s not personally hable
for the 2008 property taxes
As discussed previously, § 12-37-610 states

Each person 1s liable to pay taxes and assessments on the
real property that, as of December thirty-first of the year
preceding the tax year, he owns 1n fee, for life, or as trustee,
as recorded 1n the public records for deeds of the county in
which the property 1s located, or on the real property that,
as of December thirty-first of the year preceding the tax
year, he has care of as guardian, executor, or committee or
may have the care of as guardian, executor, trustee, or
commitiee

As stated within § 12-37-610, the owner of property on December 31 of the year
preceding the tax 1s liable for the taxes associated with that property In the present
matter, the taxpayer did not own the Lee Avenue property on December 31, 2007
Because the taxpayer did not own the property on December 31, 2007, the taxpayer 1s not
personally lLiable for 2008 property taxes associated with the property

South Carolina case law supports placing lhability for property taxes upon the

December 31 owner In JR Cottingham v _Oconee County Assessor, Docket No 05-

ALJ-17-0101-CC (September 19, 2005), the ALC addressed whether someone could be
held personally hable for property taxes for property he did not own on December 31 In
that case, J R Cottingham recerved title to real property in October of 2004 The County
sought to hold Mr Cottingham hable for 2004 property taxes despite the fact he did not
hold title to the land on December 31, 2003 In ruling for Mr Cottingham, the Court held
that hability for property taxes is based upon ownership on December 31 of the year
preceding the tax In so holding, the Court stated

Liability for property tax 1s a creature of statute and the
legislature 1s free to select a date or an event creating the
hability 84 CJ S Taxation § 60 (1954) By statute, South
Carolina sets the event of lability as ownership on a

* While the taxpayer is not personally liable for the taxes, the property would be
subject to liens and tax sale had the 2008 property taxes not been paid Pursuant to § 12-
49-20, a lien for the 2008 taxes attached to the property on December 31, 2007 Had the
taxes not been paid, the land would have been subject to tax sale to satisfy the 2008 taxes
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specific date More precisely “[e]ach person 1s hable to
pay taxes and assessments on the real property that, as of
December thirty-first of the year preceding the tax year, he
owns 1n fee, for life, or as trustee, as recorded 1n the public
records for deeds of the county in which the property 1s
located, ” S C Code Ann Sec 12-37-610

Thus, the 1ssue of determining who 1s hable for the taxes

owed for the 2004 tax year 1s answered by asking who

owned the property on December 31, 2003 Under the facts

here, Cottingham did not own the properties on December

31, 2003 Rather, lus ownership began in October 2004

Accordingly, Cottingham 1s not personally hable for the

2004 taxes and cannot be made to pay the taxes owed
Just as Cottingham could not be held personally liable for property taxes on property he
did not own on December 31 of the preceding year, the taxpayer m this matter 1s not
personally liable for the 2008 property taxes on the Lee Avenue property *

WHEREFORE, for the reasons set forth more fully herein, the taxpayer has not

established entitlement to a property tax exemption for the year in which 1t acquired the
Lee Avenue property and that property remains subject to 2008 property taxes
Furthermore, the owner of the Lee Avenue property on December 31, 2007 1s liable for

the 2008 property taxes associated with that property

e ol ——

Columbia, SC Jobh D McLeod, Judge
CEM%@&%H@QU C Admimstrative Law Court

This 15 10 certify *hat the undersigned nas mis date

served this arder in the above entrtled aghon upon all

parties to this vause by deposit.ng a copy hereof

i the United States mall postage pad or in the Interagency
Mail Service addressed to the party(ies) or their attomey(s)

Ths =2 Z_day of Mteds 221

By

iclal Law Clerk

“The Court herein 1s only addressing whether the taxpayer 1s statutorily liable for
the 2008 property taxes for the Lee Avenue property If there was an agreement between
the taxpayer and the prior owner regarding payment of the 2008 taxes, the Court 1s
unaware of such and this ruling 1s not addressing any such agreement
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State of South Carolina

Department of Revenue

Office of General Counsel for Litigation

301 Gervais Street, P O Box 12265, Columbia South Carolina 29211
Telephone (803) 898 5130 Telcoopier (803) 898 5147

June 23 2010

Marion C Farrey, Jr, Esquire
PO Box 661
Hampton, SC 29924

Re Department Determination
Hampton Friends of the Arts, Inc

Dear Mr Fairey

Enclosed 1s the South Carolina Department of Revenue’s Determinations in the above-
refcrenced matter If you disagree with the Determination, you may tequest a contested case
hearing before an Administrative Law Judge If you choose to pursue such remedy, you must
do so within 30 days of the date of this letter If you fail to respond within this time
hmitation you wall lose your nght to appeal the Department Determination and your protest
will be ended Should you desire a contested case hearing, you must complete the enclosed

request form and mail 1t, along with a $100 filing fee, to the Administrative Law Court at the
address stated on the form’s instruction sheet

The Admnistrative Law Court rules require that you also send me a copy of your
request My address 15 as follows PO Box 12265, Columbia, SC 29211

Yours truly,

OFFICE OF GENERAL COUNSEL FOR LITIGATION

gz, 2 19

Counsel for Litigation
SGR ymo

Enclosures
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DEPARTMENT DETERMINATION

Taxpayer

Hampton Friends of the Arts Inc
PO Box 68
Hampton SC 29924

Pcriod Involved

2008 Property Tax

Matter 1n Dispute

Is the taxpayer s property exempt from property taxes for the 2008 tax year?

Tax $1,484 00
Interest 27 57%
$1,511 57

*Interest 1s accrued through May 19 2009

Determination

The taxpayer’s property 1s not exempt from property taxes for the 2008 tax ycar

Relevant Facts

1

2

The taxpayer 1s a non-profit elecmosynary corporation

On March 4, 2008, the taxpayer purchased real property located at 103 Lee
Avenue 1n Hampton, South Carolina, (Lee Avenue property) for the purpose of
producing and exhibiting performing arts events  Prior to the taxpayer s
purchase, the Lee Avenue property was privately held and not exempt from
property taxes

On October 27, 2009, the taxpayer filed an Application for Exemption for the Lee
Avenue property The Department of Revenue (Department) granted the taxpayer
an exemption for 2009, but did not grant the taxpayer an exemption for 2008

The Department granted the 2009 exemption pursuant to S C Code Ann § 12-37

220(B)(24) (Supp 2009), because the taxpayer is a non-profit using the property
tor the promotion of the arts

On October 7, 2009, the taxpayer wrote the Department tendening payment 1n the
amount of $6,544 45 for what the taxpayer termed its ‘pro rata share of the
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propeity taxes and penalties for 2008 ” According to the letter, the taxpayer
tendered this payment under protest and requested a refund

Analysis

The Taxpayer’s Property Is Not Exempt

It 15 undisputed that the taxpayer 1s exempt from property taxes for year 2009 and the
subsequent years it owns the subject property What 1s at 1ssue 1s whether the taxpayer’s
property 1s exempt from property taxes for the portion of 2008 that the taxpayer owned
the property The taxpayer argues that since 1t qualifies for exemption trom property
taxes under § 12 37 220(B)(24), once 1t acquired the property in March of 2008, the
property was no longer subject to property taxes Applicable statutes and case law
demonstrate that the taxpayer s argument 1s incorrect

In South Caroling, the taxable status of property 1s determmed on the 31% day of
December next preceding the tax year Atkinson Dredging Co v Thomas, 266 S C 361,
223 SE2d 592 (1976) Simply stated, 1f a property 1s subject to property taxes on
December 31%, 1t 15 subject to property taxes for the following year This 1s based on
S C Code Ann § 12 37-900 (Supp 2009) which states 1n part

Every person required by law to list property shall,
annually, between the first day of January and the first day
of March, make out and deliver to the auditor of the county
i which the property is by law to be returned for taxation a
statcment, verified by his oath, ot all the real estate which
has been sold or transferred since the last listing of property
for which he was responsible and to whom, and of all real
and personal property possessed by him, or under his
control, on the tharty-first day of December next preceding,

The present matter involves 2008 property taxes for the Lee Avenue property Pursuant
to Atkinson and § 12-37-900, the 2008 tax status of the Lee Avenue property is
determincd on December 31, 2007 1t 1s undisputed that on December 31, 2007, the Lee
Avenue property was subject to property taxes and not tax exempt Because the Lee
Avenue property was not tax exempt on December 31, 2007, the property 1s subject to
2008 property taxcs !

The taxpayer does not dispute that the property is subject to property taxes for the portion
of 2008 prior to its purchase of the property Instead, the taxpayer argues that the 2008
property taxcs for the Lee Avenue property should be apportioned between the
percentage of the year 1t owned the property, and the percentage of the year the previous
owner owned the pioperty Under the taxpayer’s theory, the portion of the taxes
attributed to the previous owner arc collectable, but the portion attributed to when the
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taxpayer owned the property are not collectable because the taxpayer qualifies for
exemption from property taxes under § 12-37-220(B)(24)

The South Carolina Supreme-Court addressed a similar argument in Atkinson In that
case, Atkinson Dredging sought to have the property taxes assessed against its dredging
equipment apportioned so that 1t only paid property taxes for the portion of the year that
its equipment was located in South Carolina The Supreme Court rejected this argument
and stated

While therc 1s some appeal to Atkinson's argument that 1ts

taxes should be apportioned on the basis of the time 1ts

dredge and other equipment were physically in the County

during 1971, such an argument 1s available to many citizens

of this and other statcs as 1illustrated by the following

example contained 1n the lower court's order

“If a Charleston taxpayer had bought an automobile on
Christmas Day, 1974, and that automobile had been totally
destroyed on New Year's Day, he would, none the less, be
liable to pay property tax for the entire year 1975 On the
other hand, 1f he had bought an automobilc on January 2,
1975, he would owe no personal property tax on that for the
year 1975 In an ideal state, 1t would probably be well to
levy the peisonal property tax on a daily basis However,
this would be an administrative mmpossibiity Under our
taxing system there have always been inequalities and
mequities resulting from the fact that the tax for an entue
year 18 contingent under Sec 65 1644' on possession or
control on the 31st day of December next preceding the tax
year 1n question ”

Atkinson, 266 S C at 369-370, 223 S E 2d at 596 As the Atkinson Court recognized,
property taxes are determined by the status of the property on December 31 ot the
previous year, and such taxes are not to bc apportioned Because the Lee Avenuc
property was not tax exempt on December 31, 2007, the property 1s subject to taxes for
2008 Furthermore, the taxpayer 1s not entitled to have the property taxes apportioned so
that 1t 1s not taxed for the period of time that 1t owned the property 1d

June 23,2010

'Section 65-1644 1s the predecessor to § 12-37-900
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ALJTom “116
9434

STAIE O SOUTH CAROLINA
ADMINISTRATIVE LAYW COURT

NOTICE OF REQUEST FOR CONTESIID

(Y our na ne)
CASL HITARING

DATE

DOCKETNO __ ALl __
(to be 1ssigned by Al C)

(The name of t] e agency you are avpealing)

N N N N e

{vour nime) does hereby appe | the decision 1ssucd bv the

{date) acopy of which s attached (YOU MUSTATT ACH A COPY

Notic 15 hertby given th at

above named agency and received on

OF THE DECISION OR DOCUMENT DFSCRIBING THE AGENCY ACTION YOU ARE APPEALING IN ORDER TO

HAVE YOUR CASE PROCFSSED) Plcase provide a brief statc nent regarding the 1ssue(s) for which the hearing 1s requested and

the rehef 1cquested

Enclosed 1s a check money order cash  1nthe amount of $ for the appl cable filing fee 1n this matte

Print your name Sign your name

Marimg Address City State Zip Code

Telephone Number County of tesidence or of permit/hcense at 1ssie

Are vou represented by an attorney? Yes No Are you represented by a CPA? Yes No
Attorney s name CPA sname
T Maihng Address

Mauing Address

Citv State Zip code City State Zip Code

Telephone Number Telephone Number

CERTIFICATE OF SERVICE

I hereby cerufy that I (your name) on the day of 200 n (city) South Carolma

senved a copy of the foregoing Request for Contested Case Heanng on all partics to this maticr by depositing the same 11 the United States Mail

postage pard and addressed as follows

Name of peison/Agency sened

Name of person/Agency served

Addiess

Address

City St te Zip Code

Citv State Zip Code

APPOO?S%;H your name

Print your name



1) You must complete the Request for Contested Case Hearing on the res erse side of these mst uenions and 11ail 1t
to the \dnunistrau e Law Court at the follo ving aadiess with the appropi ate filing fec o1 Request tor Wane

Fomm

Clerh s Qrfice
South Carolina Adn mistiin ¢

Lav Couwt
120> Pondleton St Suile 224
Columbia SC 2920

\ copr of the Request must also be served on the agency fior1 which vou are appeahing If vou dy nothnov you
should « ontact the a_ency to deternine the name of the peison to be seived v ith this documen t

In order for your cise to be processed by the ALC, a copy of the decision o1 document that you ate

o]
)
tppeling must be attached to the Request tor Contested Case Hearing
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n State of South Carolina
Department of Revenue
301 Gervais Street, P O Box 125, Columbia, South Carolina 29214
January 25, 2010

Mr Manon C Fairey

The Fairey Law Firm, LLC
304 Lee Avenue

Post Office Box 661
Hampton, SC 29924

REFERENCE SID/SFX 2406555
Hampton County

Dear Mr Fairey

This 15 1n response to your letter dated January 15, 2010 requesting the status of your request for
refund for an exemption from property taxes for property acquired by Hampton Friends of the
Arts, Inc

S C Code Section (B)(24) provides for an exemption on all property of nonprofit or
eleemosynary commumty theater companies, symphony orchestras, county and community arts
councils and commissions and other such companies, which 1s used exclusively for the
promotion of the arts

We have reviewed the above referenced file and all information provided to date It 1s the
determuination of the Property Division that your request for refund for property tax exemption 1s
demied After reviewing the application and documentation, we find that Hampton Friends of the
Arts, Inc did not obtain ownership 1n the property until March 6, 2008 However, the controlling
date for property taxes 1s December 31 of the year proceeding the tax year There are two
Supreme Court rulings that state the legal status of the property 1s December 31% of the year prior
to the tax year The Supreme Court cases are Myrtle Beach v Holliday, 203 S C 25268 E

2d and Atkinson Dredging Co v_Thomas, 206 S C 361,223S E 2d 592

In order for an exemption to be granted for the 2008 tax year, the orgamzation would have to be
the owner of the property as of December 31, 2007

I'am sorry for any inconvenience this may cause, but we must follow the guidelines as set forth

by law The exemption has been granted for Hampton Friends of the Arts, Inc beginming with
tax year 2009
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Marion C Fairey
January 25, 2010
Page 2

If you wish to continue this appeal, please provide wntten notification to us within 30 days of the
date of this letter Upon timely notification, we will forward this appeal to the General Counsel
and a Fmal Agency Determination will be 1ssued to you If you disagree with the Final Agency
Determination, you may appeal to the Admimstrative Law Court Instructions on appealing to
the Admrmstrative Law County will be provided with the Final Agency Determination

Sincerely,

S C DEPARTMENT OF REVENUE
LOCAL GOVERNMENT SERVICES

Ompb@?gﬁgg\ .

Adnane Shealy
Supervisor

Exempt Property Section
(803) 898-5480
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lune 8 2009

Mr Robert Harrelson
Hampton County Arts Council
PO Box 57

Hampton SC 29924

Dear Mr Harrelson

I am writing a reply to your fetter dated May 27 2009 and as a follow up to the meeting with you and
Ms Tuten on Friday May 29 2009 You requested that the 2008 property taxes on the old Moore
building that 1s now owned by the Hampton Friends of the Arts be waived | have researched this
matter and here are my findings

The 2008 property taxes on the old Moore building were properly billed to the owner of record as of
December 31 2007 Hampton Friends of the Arts purchased the building in March 2008 and therefore
became responsible for the 2008 property taxes While the Hampton Friends of the Arts i1s a public
charity organization exempt under section 501 (c) (3) the former property owner was not exempt The
1ssue of the property taxes should have been resolved during the sale of the property

Unfortunately there is no legal basis by which Hampton County Council can waive or reduce the taxes
due Hampton Friends of the Arts remains responsible for payment of the property taxes in question on
the old Moore building 1 m sorry | don t have better news for you It (s state law that dictates the
answer we must give you The County 1s not authorized to waive the taxes

Speaking on behalf of Hampton County Council we appreciate and support the service that the
Hampton County Arts Council gives to our community We sincerely hope that you will be able to find
an afternate resolve to this unfortunate situation

Stncerely

i //) 3
/fﬂ/f//ﬁm 7//%//« */\//4,,_

Sabrena P Graham
Hampton County Administrator

HAMPTON COUNTY
201 Jackson Avenue West
Hampton South Carohina 29924
Telephone (80?A%{§0?d§3 Fax (803) 914 2107



STATE OF SOUTH CAROLINA )

) IN THE ADMINISTRATIVE LAW COURT

COUNTY OI' HAMPTON )

Hampton Fuiends of the Atts,

v

South Caiolina Department of Revenue,

Docket No 10 ALJ-17 0538-CC

Petitionet, Petitioner’s Pre Hearing Statement

Respondent

TO THE HONORABLE JOHN D McCLOUD, PRESIDING JUDGE

Pursuant 1o this Court’s Order of August 2, 2010 the Petitionet files the following

pircheaiing statcment

2

Natu e of this pioceeding

The Pctitioncr 18 appealing the asscssment and payment of ad valorem pioperty taxes {or
the propeity tax ye u 2008 The Petitioner 15 1n cxempl non profit elcemosynary
otganization The Petitioner, who purchased property {o1 use 1n conjunction with
presenting and exhibiting performing arts 1n Hampton County on March 4 2008 was
assessed ad valorem property taxes in October of 2008 for the 2008 tax yeat The
Pctitioner paid 1ts pro rata share of the tax with penalties under piotest and appealed the
assessment of taxes to the SC Tax Commission That appeal was denied by the
Commussion and the Pctitioner fled 1ts appeal as a matter of night with this Court
pursuant to the Administrative Procedures Act and the South Carolina Revenuc
Procedurc Act In this appel the Petitioner contends that 1t 1s not liable for taxcs for the
2006 tax ycar and sccks to have the finding the SC Tax Commission ovetruled and its tax
ptyment for the 2008 tax ycar refunded with interest

The statutory provisions confer1ing subject matter jurisdiction to the Cour t and

other apphicablc statutes and 1egulations
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a This Coutt has subject matter juusdiction pursuant to S C Code Anno §12 60
510 ol the South Carolina Revenuce Procedures Act and §1 23-600 (Cum Supp  2009) of
the Administrative Procedures Act

b Othcer applicable statutes and regulations S C Constitution Ait X, §8§3, 4 and 6
S C Code Anno §12-37 220 (General Exemption trom taxes), S C Code Anno  §12-37-

610 (Pcrsons hLable fo1 taxes and asscssments on real property)

I'he 1ssues to be piesented for detetmination, including any claims o1 detenses

expected

S

Is 1 exempt, non prolit eleemosynary organization liable {o1 the piopeity taxes for the
2006 tax year where the o1ganization did not own the propeity on December 31, 2007
and was fully qualified as an organization exempt fiom propeity taxes on March 4, 2008
when 1t did acquue the property and 1n Scptember of 2008 when the propeity was
asscssed for 2008 propeity taves?

A briet summary of the facts to be presented at the hearing

Hampton Fricnds of the Arts 15 a non-profit eleemosynary o1ganization that was chaited
1 2007 On Maich 4, 2008, it purchased a commeicial store front from a local family for
the purpose of storing ptops and equipment and conducting rchearsals for arts
petfoimances The Peltitionel applied for and was granted an exemption for the 2009 tax
yeat but not the 2008 tax year The Petstioner was not the owner of the property on
Dccember 31 2007, the date that the Commission asserts 1s the datec when tax liabiity 15
cstablished, but was the owner of record as of Seplember 2008, the date when real
propeity was asscssed for tax purposes

The nction 1equested of the Court a detailed statement of the law which suppot ts the

requestcd action, induding statutory and casc citations

The Pctitioner asks that the Court overrule the determination of the Commission and
order a 1efund of the $6,644 45 paid by the Pctitioner under protest with interest
Pursuant to Myrtle Beach v Holliday, 203 S C 25,26 S E 2d 12 (1943), when an exempt
enlity acquuies property betore the asscssment of taxes f{or that tax year, then the
acquiring cntity 15 exempt from paying the property tax even though 1t acquired an
ownciship from a non excmpt entity  This case has been consistently followed in past
tulings of the S C Tax Commussion Sec Inre Property Tax, P D 51, August 11 1972
(1972 WL 21342), In re Property Tax P-D 107, May 18, 1976 (1976 WL 24902)
Accordingly, because the assessment for the 2008 propetty taxes did not occur until

APP0034



Scptember of 2008 when the Petitioner owned the propeity and the Petitioner qualiticd
fo1 the exemption at that tume 1t should have been granted an exemption {or the 2008 tax
year

Altcrnatively, if the Department 1s correct and December 31 of the previous year is the
detetmining date for tax status, then Hampton Friends of the Atts, Inc 1s still not liable
for the asscssed taxes  Pursuant to §12-37 601, the person liable for taxes 1s the owncer 1n
{ce ol the property as of December 31 of the year preceding the tax yeai The
Department concedes that the Petitioner was not the owner of the pioperty as of

Dccember 31, 2007 Accordingly, the Petitioner was assessed 1n crror

6 A summany of motions expected to be raised at the hearing and the apptopriate
authonity undetlying the motion

The Pctiioner docs not anticipate any motions at this time
7 A hist of proposed witnesses and exhibits
Witnesscs
Robeit Hariellson, Director of Hampton Friends of the Arts, Inc
D1 James F Norris, I, Board Member of Hampton Friends ot the Arts, Inc
Any other witnesses thit my be 1dentified by discovery, if any
Exhibits
Thosc documents listed by the Respondent
Decds and Real Estate documents showing the transfer of the propetty to the Petitionet
Other documents that may be 1dentified by discovery
8 A Statement regat ding the necessity for discovery
The Petitioner docs not believe discovery s necessary i this matter

9 Whether the paity deems it necessary by the undersigned Judge to conduct a Pre
Heaiing Scheduling Conference ot 1ssue an order 1 egai ding motions, discoves y, etc
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11

The Petittoner does not nced a Pre-Hearing Scheduling Conference and would
respect{ully request that the Coutt set 1 hearing date on the merits without any further
discovery

The estimated time for the hearmg

One to two hours

A1ange of proposed hearing dates for which all of the pai ties are available tor a

heai1ing on the meiits in this case

12

October 1 4 6, 14-15, Nov 4 9 12,16-17, 19
An e mail adderss that the Coutt can use for Cor1espondence

bl wey{wemb iigm ul com

Respectfull ysu ,

M
THR FAI AW FIRM, LLC
304 kee Avenune

Post Office Box 661
Hampton, South Carolina 29924
(803) 943-6444

Septecmber 16, 2010
Hampton, South Carolina
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Hampton Fiiends ol the Atts,
PO Bow 68
Hampton, SC

\Y

SC Dept of Revenuce

S1A1L OF SOUTH CAROLINA
ADMINISIRA1IVE LAW COURT

NOTICE OI' REQUEST FrOR CONTLS I ED
CASE HEARING

Datc _June 28,2010
Docket No _ ALI-
(to be assigned by ALC)

Notice 15 hereby given that Hampton T'riends of the Arts Inc docs heicby appeal

the decision issued by the above namced agency and dated Tune 23, 2010, a copy of which
1 ttached Please provade a brief statement regaiding the ssuc(s) fot which the hearing
1s 1equested and the iclief icquested

This appeal ftom a propeity tax dispute mvolving teal propeily owned by the
Hampton I'iiends of the Arts, Inc, a non profit coiporation and qualified
501(c)(3) entity The HEA, Inc puichased a building in Hampton County to use
in 1ts operations on Match 4, 2008 In Scptember of 2008 Hampton County
1ssessed the propetty [or taxes and submitted a tix bill to HFA Inc HFA, Inc
protested the asscssment of propeity taxes because it 15 exempt {tom propeily
taxcs undet S C Code Anno §12 37 220(A)(4) and thc South Carolina
Constitution  The South Carolina Department of Revenue denied HFA, Inc’s
appeal  The 1ssues presented are

1) Whether HFA, Inc can be chaiged for propetty taxes as of December 31 2007
when they weic not the owners of the propeity on that date

2) Whether the assessment of propeity taxes i September of 2008 15 the propet
trigger Lor property tax hability such that HEA Inc, as the owner of 1ccord of the
propetty on the datc of assessmeni, would exempt it ftom paying any propeity Lax
for the 2008 tax ycar

Lnclosed 15 a check 1n the amount of $100 00 for the applicable {iling tce 1n this mattel

[ampton Fricnds of the Arts
PO Box 68
[Hampton, SC 29924

Repiesented by Altoiney Not representied by CPA

Manion C Taucy Ji
The Faney Law Fiim
PO Box 661
[lampton, SC 29924
803 943 6444
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CERIIFICALE OF SERVICE

I heicby ceitified that I, Manion € _Faucy, Ji_on the 26th day, 2010, in Hampton, South
Caiolint sctved a copy of the foregoing Request fot Contested Casc Hcating on 1l

partics to this mattct by depostting the sumce 1n the United States Mail postage pard and
addresscd as follows

Scan Ry in

Oflice of the Genetal Counsel, SC Department of Revenue
P O Box 12265

Columbi llgil

i
]
Mautn C Taley —
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State of South Caiolina
Dcpartment of Revenue
Oftfice ot General Counsel for Litigation

301 Gervais Street, P O Box 12265 Columbia South Carolina 29211
1clephone (803) 898 S130 lclecopier (803) 6§98 5147

June 23 2010

Manion C Taney, Jr, Esquire
PO Box 661
Hampton, SC 29924

Re Department Determination
Hampton Fuiends of the Arts, Inc

Decar Mr Fairey

Lnclosed 1s the South Carolina Department of Revenue’s Determinations in the above-
tetetenced matter I you disagtee with the Determination you may tequest a contested case
hearing before an Administrative Law Judge  If you choose to pursue such remedy you must
do so within 30 days of the date of this letter If you fail to respond within this time
limitation you will losc your right to appeal the Department Determination and your protest
will be ended Should you desire a contested case hearing, you must complete the enclosed

tequest form and mail it, along with a $100 filing fee, to the Administiative Law Court at the
address stated on the form s instiuction sheet

The Admmistrative Law Court rules require that you also send me a copy of your
1request My address 1s as follows PO Box 12265, Columbia, SC 29211

Youts tiuly,

OFFICE OF GENERAL COUNSEL I'OR LITIGATION

Counsel for Litigation
SGR jmo

Lnclosures
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DEPARTMENT DETERMINATION

Taxpyer

Hampton Friends of the Arts Inc
PO Box 68
Hampton, SC 29924

Period Involved

2008 Pioperty Tax

Matter in Dispute

Is the t wxpayer’s property exempt from property taxes for the 2008 tax yeai?

Tax $1 484 00
Interest 27 57%
$1,511 57

*Interest 1s accrued through May 19, 2009

Determunation

The taxpayer s ptopetty 1s not exempt from property taxes for the 2008 tax year

Relevant Facts

!

2

I'he taxpayet 1s a non profit eleemosynaty corporation

On March 4, 2008 the taxpayer purchased real property located at 103 Lee
Avenue 1n Hampton, South Carolina, (Lee Avenue property) for the putpose of
producing and exhibiting performing arts events  Prior to thc taxpaycr s
putchase, thc Lec Avenue property was privately held and not exempt {rom
property taxcs

On October 27, 2009, the taxpayer filed an Apphcation for Exemption for the Lee
Avenuc property The Department of Revenue (Department) gianted the taxpayer
an excmption for 2009, but did not grant the taxpayer an exemption for 2008
The Department granted the 2009 exenmiption pursuant to S C Code Ann § 12-37-
220(B)(24) (Supp 2009), because the taxpayer 1s a non profit using the property
for the promotion ot the drts

On October 7, 2009, the taxpayer wiote the Department tenderning payment in the
amount of $6 544 45 fo1 what the taxpayer termed its ‘pro rata share of the
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propeity taxes and penalties for 2008 ”  According to the letter, the taxpayer
tendcred this payment undet protest and requested a rctund

Analysis

The Taxpayer’s Property Is Not Exempt

It 1s undisputed that the taxpayer 1s exempt from property taxes for year 2009 and the
subsequent years it owns the subject property What 1s at 1ssue 1s whether the taxpayer s
propeity 1s exempt {1om property taxes for the portion of 2008 that the taxpayer owned
the propetty  The taxpayer argucs that since 1t qualifies for exemption fiom pioperty
taxcs under § 12 37 220(B)(24), once 1t acquired the property in March of 2008, the
property was no longer subject to property taxes Applicable statutes and case law
demonstrate that the taxpayet’s atgument 1s incortect

In South Catoling, the taxable status of property 1s determined on the 31" day of
December next preceding the tax year Atkinson Diedging Co v_Thomas, 266 S C 361,
223 SE2d 592 (1976) Sumply stated 1t a property 18 subject to property taxes on
Dccember 31%, 1t 1s subject to property taxes for the following year This 1s based on
S C Code Ann § 12-37-900 (Supp 2009) which states tn part

Every person required by law to list property shall,
annually, between the first day of January and the fust day
of March make out and deliver to the auditor of the county
i which the property 1s by law to be returned for taxation a
statument, vetified by his oath, of all the real estate which
has been sold or transferted since the last listing of property
tor which he was tesponsible and to whom and ot all real
and petsonal property possessed by him, or under his
control, on the thirty-first day of Dccember next preceding

The present matter involves 2008 property taxcs for the Lee Avenue property Puisuant
to Atkimson and § 12-37-900 the 2008 tax status of the Lee Avenue propetty is
detetmined on Dccember 31, 2007 It 15 undisputed that on Decembet 31, 2007 the Lee
Avenue property was subject to propeity taxes and not tax exempt Because the Lee
Avenue pioperty was not tax exempt on December 31, 2007, the property 1s subject to
2008 properly taxes

The taxpayet does not dispute that the property 1s subject to ptoperty taxes for the portion
of 2008 prtio1 to its puichasc of the property Instead, the taxpayer argues that the 2008
property taxcs for the Lee Avenuc property should be apportioncd between the
percentage of the year it owned the property, and the peicentage of the yeat the previous
owner owned thc propetty Under the taxpayer’s theoty, the portion of the taxcs
attuibuted to the ptcvious owner are collectable, but the portion attitbuted to when the
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taxpayer owned the property are not collectable because the taxpayer qualifies fot
exemption from property taxes undet § 12-37 220(B)(24)

The South Carolina Supreme Court addressed a similar aigument i Atkinson In that
casc, Atkinson Dredging sought to have the pioperty taxes assessed agdinst its diedging
equipment appoitioned so that 1t only paid property taxes fot the poition of the yeat that
its equipment was located in South Carolina The Supteme Court tejected this argument
and stated

While there 1s some appeal to Atkinson's argument that its

taxes should be apportioned on the basis of the tume its

diredge and other equipment were physically in the County

duuing 1971, such an argument 1s available to many citizens

of this and other states as illustrated by the following

example contained 1n the lower court's ordet

‘If a Charleston taxpiyer had bought an automobile on
Christmas Day, 1974, and that automobile had been totally
destioyed on New Ycar's Day, he would, none the Icss, be
liable to pay propetty tax for the entire year 1975 On the
other hand, 1f he had bought an automobile on Tanuary 2,
1975, he would owe no personal property tax on that for the
year 1975 In an 1deal state, it would probably be well to
levy the peisonal property tax on a daily basis However,
this would be an administiative impossibility Under out
taxing system there have always been inequalities and
inequities resulting from the fact that the tax for an entue
year 1s contingent under Sec 65-1644' on posscssion or
control on the 31st day of Deccmber next preceding the tax
yeat 1n question ”

4
Athinson 266 S C at 369 370, 223 S E 2d at 596 As the Atkinson Coutt recognized,
ptopeity taxes aie detetmined by the status of the property on Deccmber 31 of the
previous year, and such taxes are not to be apportioned Because the Lee Avenuc
propetty was not tax exempt on December 31, 2007 the propetty 15 subject to taxes fou
2008 Tutthermore, the taxpaycr 1s not entitled to have the piopetty taxes apportioned so
that 1t 1s not taxed for the period of time that 1t owned the property Id

Tune 23,2010

'Section 65 1644 1s the predecessor to § 12-37 900

3
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The Fairey Law Firm, LLC
304 Lee Avenue
Post Office Box 661
ITampton South Cuolina 29924
(803) 943 6444

MARION C FAIREY JR bfairey@embargm-l com

Febiuary 24 2010

Via Facsumnile (803 ) 898 5822 & US Mad
Aduan Shealy

South Carolina Departtment of Revenuc

301 Gervais Stieet

Post Officec Box 125

Columbi, South Carolin1 29214

Re SID/SFX 2406555
Fampton I'niends of the Aits, Inc

Dcat Ms Shealy

Thus 15 to formally notify you of out intent to appeal your determination contamed 1n
yout letter of January 25 2010 1n teference o the above-named claim for tax refund  While your
[ctier ndicales we must provide you with noltification of our intent within thitty days the
publication CID-26 fiom the Depaitment’s website entitled “Tax Appceal Procedure for State
Asscssed Property Tax Refund Claim,” Scction 1(E) mdicates we may {ilc an appeal within
mnely days Nevertheless, as the letter 1s being sent to you within thiity days, [ trust this s a
non ssuc

[ belicve we have alicady submuitted all pertinent information, but I have included a copy
of our onginal 1cquest for tefund for your convenicnee  ['look forward to heaung {iom you and

the Otfice of General Counsel We would request a conference

Plcasc accept my kindest 1egards

MCIjce
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cc  Oflice of Genetral Counsel, SC Depaitment of Revenue
Rob Hatictlson
JTamic Noitis
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The Fawrey Law Fuom, LLC
304 Lec Avenuc
Post Office Box 661
I1ampton South Carclina 29924
(803) 943 6444
fax (803) 943 5517

MARION C FAIRLY JR bfairey@embargmal com

Oclober 7, 2009

Via Unuted States st Class Madd and Ceitified Mail, RRR
South Carolina Depaitment of Revenuc

Propcity Division

301t Geivars Sticet

Post Ollicc Bov 125

Columbia South Cuolina 29214

Hampton County 1ax Collcclor
lta B Brooks

Post Olficc Box 87

201 Jackson Avenunc, West
Hampton, South Caiolina 29924

Re  Tampton Fuends ol the Atts Propeity Tax Tax Map 119 07 34 006 Llax Reciept
Numbct 014696 08 3, 2008 Property Tax Bill

To whom 1t may concein

I am witting with 1espect to the above-1c{cienced propeity tax bill addicssed to the
Hampton Tuends of the Atts for the old B C Mootc butlding that was puichascd by the
[lampton Tniends of the Atts on Maich 4, 2008  On behal(of the Hampton Friends of the Aits,
we aic iespectiully tendeting the $6544 45, which repicsents the pro rata shaic of the propetty
taxcs and penaltics fot 2008 tax ycat ot the above reflerenced property under protest and aic
icquesting a icfund of those taxcs undet S C Codce §12 60 470 Pleasc allow this leiter o scive
as the Pctition of the [Tampton Friends of the Aits o1 a 1cfund

Statutory Clum Intormation

Name of Lxpaycr Hampton Triends of the Aris, Inc ( oA )
Fed Laxpaya ID 26 0824879

Lax Poriod 2008
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South Carolina Department of Revenuc

Ocloher §, 2009
Page 2

Lax Desanption

Amount 1t Issue

Sttement of Facts

B sis for Releit

Propa
Chissificition of
Proparty

Ad valorcm property taa and penaltics (01 Hamplon Countly ] ax
Map No 119 07-34 0006, Tax Receipt No 14696 08 3

$6544 45

FoA 15 a non proflit elecemosynary cotpotation who his been
qualificd by the IRS as a S01(c)(3) o1 ganication and Registered
as a non profit corporation by Maik lHfammond, South Caiolina
Scaictaty of State as of August 11, 2007

On Maich 4 2008 ToA putchased the bove 1elcience property
for $200,000 00 T'oA 1s excrapl from properly tax under S C
Code §12 37 220(A)(4) and at all imes T'oA h1s occupicd and
uscd the above refeienced propetty for its public and chantible
purposc of producing and exhibiting peiforming ai(s cvents
Accordingly, FoA should not be subject lo ot hable {or any
propetty tax duting the periods it owned the building for the
2008 Lax ycai

oA 15 enuitled to a 1cfund for property taxes and penaltics peud
under protest for the tax ycar 2008 on the above-icleicncecd

propeily under S C Code Anno §12 37 220(A)(4)

Piopeily tax exempt under §12 37 220(A)(4)

In fuither suppott of the posttion of the oA, pleasc icfer to the attached exhibits

| August 11, 2007 South Carolina Cettificate of Incotporation of a Non-Profit

Cotporation

2 August 3, 2007 Axticles of Incorporation of FoA
3 1RS Designation of 501(c)(3) status

Pleasc fel us know 1l theic 1s any additional information you may icquirc and accept my kindest

reguds

Sinceicly,

Mauon C Fancy, i
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The Fairey Law Firm, LLC
304 Lee Avenue
Post Office Box 661
Hampton South Carchina 29924
(803) 943 6444
fax (803) 943 5517
MARION C FAIREY JR bfairey@embargmatil com

October 7, 2009

Via Unuted States I'irst Class Mail and Certified Mail, RRR
South Carolina Department of Revenue

Property Division

301 Gervais Street

Post Office Box 125

Columbi 1, South Carolina 29214

Hampton County Tax Collector
Ira B Brooks

Post Offlicc Box 87

201 Jackson Avenune, West
Hampton, South Carolina 29924

Re Hampton Friends of the Arts Property Tax, Tax Map 119 07-34 006 Tax Reciept
Number 014696-08-3, 2008 Property Tax Bill

To whom 1t may concern

I am writing with respect to the above referenced property tax bill addiessed to the
Hampton Friends of the Arts for the old B C Moore building that was purchased by the
Hampton Fricnds of the Arts on March 4, 2008  On behalf of the Hampton Friends of the Arts,
we arc respectfully tendering the $6544 45, which represents the pro rta share of the property
taxes and penalties for 2008 tax year for the above refercnced property under protest and arc
requesting a refund of those taxes under S C Code §12 60-470 Pleasc allow this ctter to scrve
as the Petition of the Hampton Friends of the Arts for a refund

Statutory Claim Information

Name of Taxpayer  Hampton Friends of the Arts, Inc (“FoA™)
Fed laxpayer ID 26-0824879

Tax Pertod 2008
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South Carolina Department of Revenue

October 8, 2009
Pagce 2

1ax Description

Amount at Issue

Statement of kacts

Basis for Releif

Propcer
Classification of
Proper ty

Ad valorem property tax and pcnalties for Hampton County Tax
Map No 119-07-34 0006, Tax Receipt No 14696 08 3

$6544 45

FoA 1s a non-profit, eleemosynary corporation who has been
qualified by the IRS as a 501(c)(3) organization and Registered
as a non-profit corporation by Mark Hammond South Carolina
Secretary of State as of August 11, 2007

On March 4, 2008, FoA purchased the above-reference property
for $200,000 00 FoA 1s exempt from property tax under S C
Code §12-37-220(A)(4) and at all times FoA has occupied and
used the above-referenced property for its public and charitable
purpose of producing and exhibiting performing arts events
Accordingly, FOA should not be subject to or hable for any
property tax during the periods 1t owned the building for the
2008 tax year

FoA 1s entitled to a retund for property taxes and penalties paid
under protest for the tax year 2008 on the above relerenced
property under S C Code Anno §12 37 220(A)(4)

Property tax exempt under §12-37 220(A)(4)

In further support of the position ot the FOA, please refer to the attached exhibits

1 August 11,2007 South Carolina Certificate of Incorporation of @ Non Profit

Corporation

2 August 3, 2007 Articles of Incorporation of FoA
3 IRS Designation of 501(c)(3) status

Plcase let us know 1f there 1s any additional information you may requirc and iccept my kindest

regards

Sincerely,

Marion C Fairey, Jr
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Transcript of the Testimony of
HAMPTON FRIENDS OF THE ARTS V. SCDOR

Date: December 2, 2011

CREEL COURT REPORTING, INC
Condensed Transcript and Word Index

1230 Richland Street

Columbia, SC 29201

Phone (803) 252-3445 / (800) 822-0896
Fax (803) 799-5668

Email contact@creelreporting com
Internet www creelreporting com
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CREEL COURT REPORTING, INC
HAMPTON FRIENDS OF THE ARTS V SCDOR - Vol I
Page li Page 3
i
1 STATE OF SOULH CAROLINA 1 THE COURT I'hisisdocket 10 ALJ 17 0538 contested
ADMINISTRATIVE LAW COURT DIVISION f
2 Docket No  10~ALJ—17-0538-CC ‘ 2 case, Hampton Friends of the Arts vetsus South
3 3 Carolina Department of Revenue Mr Ryan
Hampton Friends of the Arts ) ,
4 ) 14 excuse me Y'all are reversed today
s Petationer ; 5 MR RYAN Good momimg Your Honor
i
v ) { 6 THE COURT AndMr Fairey
6  South Carolina Department of ) ' 7 MR FAIREY Yes Your Honor
, evenue ) ' 8 THE COURT Gentlemen 1t seems like to me what we
. Respondent ; "9 have 1s a matter of law I mean 1t doesn't
9 '10 seem to be much factual dispute ts 1t?
10 '11 MR FAIREY Weagree We were talking about that
u 112 beforehand Your Honor I think the only
5 ADMINISTRATIVE HEARING f 13 the only factual 1ssue that we really had was
15 '14 whether the tax bill was sent to my chents or
16 15 was it sent to the prior owners of the
17 Thursda December 2 2010 ! p
16 10 0a 3 w0 116 property And we have an exhubit to submt
19 117 Your Honor
20 The hearing before the Honorable John D McLeod ‘18 COURT Well Tt
21 was taken at the Edgar A Brown Building 1205 THE €ll, my tume 1s your tme 1€ more
gg pendleton Strect 2SUl§e 224f Columbia zgigthb . l:L9 you choose to abbrewiate this you know the
Carolina on the 2nd day of December efore
24 Christine A Cortright Court Reporter and Notary | 20 more lagree Mth 1t I'meanI'm all for
25 Public an and for the State of South Carolina i21 that
22 MR FAIREY Iunderstand
f
|23 THE COURI How do you wish to proceed?
124 MR FAIREY Your Honor if and1dont think
e |25 __ ther¢sanobjection Ifwecanpresentthe
Page 2| Page 4
L API EARANCES ‘ 1 exhibit I think we can just argue the case
2 ! J gu
Manon C Fawrcy Ir Esquire i 2 without the presentation of a witness
3 ;&”}E’ ;Aa\‘” FIRM 3 THE COURT That was sort of what I was heading
venue
¢ Hampton South Carol 12 29924 \ 4 towards so -
Ationey for the Petitioner | 5 MR RYAN [Ihave no problem with that exhibit
3
SeanG Ryan Lsquire 6 coming in Your Honor
6 Scuth Carolina Department I7 THE COURT Ali right You want to have 1t marked,
7 301 Gervars Street , 8 please?
PO Box 12265 i 9 MR FAIREY We would We've had them pre marked
8 Columbra South Carohma 29211 |
Atomey for the Respondent {10 COURT REPORTLR Petitioners One Your Honor
° 111 THE COURT Petitioner's One 1s admitted without
10
INDEX ! 12 objection Is that right?
O ARGUMENT HAGE 113 (Petitioner's Exhibit Number One was admutted into
1 MS RYAN ] 114 ewvidence)
13 M Ry oy 115 MR RYAN Yes, Your Honor
MR 1 AIRLY 77 116 THE COURT Allnght Mr Fairey
14 Certiticate 32
15 ! | 17 ORAL ARGUMENT BY MR FAIREY
CXHIBITS .18 MR TAIREY May 1t please the cout, Your Honor?
16
Pehtioner s kxhibit Numbe: One 4 | ; g i—';[m hClI'C to%ay 1 hav;;{‘/lth rtne I\ér Rgb £
17 (TaxBil) arrelson director of Hampton Friends of the
1§ (T Bxhbitwas ictained by the ALL ) E 21 Arts and Reverend Jamie Norris who 1s a board
0 STII ULATIONS 122 member of the Friends of the Arts Friends of
1 1
22 1t1s stipulated and ag1eed that this heating i 23 the Arts 15 a non proﬁt elcemosynary that was
23 ls:ema'dkenpwsudm tothe mlles Sof ﬂimca - 24 created in 2007 It's undisputed Tt has
5e Admmshative Law Courtand the South Carolina Rules 125 charitable immumty from the IRS It was
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H
1 one of thc primary reasons 1t was purchased was i1
2 o created was to puichase an abandoned 2
3 storefront next door to the theater where the |3
4 Arts Council operated to store props to have | 4
5 Arls practices and other programs And that's 15
6 how 1t's been used since it was purchased The "6
7 building was owned by a local farmly The b7
8 Fuiends of the Arts purchased the arranged 1 8
9 to purchase 1t 1n 2007, but for reasons I guess Fo
10 that the sellers chose the closing didn't , 10
11 actually occur until March 4 0o£ 2008 And the 11
12 deed was recorded shortly thereafter 112
13 THE COURT Were not the taxes prorated? |13
14 MR FERRY That was not handled That was not part |14
15 of the closing Taxes weren't even mentioned 15
16 mn the closing documents Now since - to pay 16
17 the tax to avord the problem and that's why we 17
18 submutted the exhibit the parties did pay 118
19 they after the fact prorated the taxes But | 19
20 our position 1s 1s that under the law that the 120
21 tax because 1t became exempt before the tax 21
22 was levied, and there s Supreme Court authonty 22
23 on this, that the taxes - this property 1s tax 123
24 exempt for the - 24
25 _THECOURI All nght You have twopositions |25
Page 6}
|
1 One, that 1t s tax exempt and failing that 1
2 1it's exempt for the portron of the year that 2
3 you owned 1t Isn't that nght? ' 3
4 MR FAIREY Well yes And there's a third one |4
5 And that 1s 15 1f the taxes are owed at all 5
6 theyre owed and hable from the sellers } 6
7 because they were the ones who owned 1t as of | 7
8 December 31, 2007 which I think 1s the ; 8
S position of the State  And under that I 9
10 think under any scenario the Hampton Fnends of 10
11 the Arts would be entitled to a refund of the (1L
12 taxes that they paid The case that we belicve 112
13 governs us 1s Myrtle Beach versus Holiday And 13
14 I have copies to hand up And actually I have |14
15 a lot of materials to hand up I can do it now | 15
16 or after the argument (16
17 THE COURT Lets just wait until after argament I 117
18 would be interested - and I ve read the case 118
19 MR FAIREY Yes, sir i1 9
20 THE COURT It first struck me that 1t dealt 120
21 specifically with govermmental entities and not 21
22 non profits And I then tead the 22
23 interpretations made of that case by the Tax 23
24 Commussion which allowed, liberally allowed {24
25 churches to come within the ambit of that case 25

Page 7

So both of you may want to address that Go
ahead
MR FAIREY And [ have those to hand up Your
Honor, those varied opinions from not only the
Tax Commussion but the Attorney General as well
interpreting the tax scheme i South Carohna
1n the way that the court addressed 1t n
Holiday And that 1s that the hability for
the tax may be set as of a date certain and
there are a lot of reasons to do that To ease
the government and the admunistration n
collecting taxes
THE COURT Date certain being the date of the
actual assessment?
MR TAIRLY The date - when I say date certain |
mean the statute says that the person who owns
the property on December 31st 1s hiable for the
tax That's what 1t says The process of
taxation however 1s complicated as I'm sure
Your Honor 1s aware First of all, the
legislature has to approve a budget and then
the comptroller has to determine what the
levies are and then that comes to the county
auditor All thus 1s by statute The county
auditor then has to record the levics m the
Page 8

tax book by the property by their appropriate
value and then creates a duphcate which he
then gives by statute to the treasurer who's
charged wath collecting the tax And under the
statute and 1t's been interpreted this way by
the Attorney General's Office histoncally

1t's at that pomnt when the trcasuret  when

the auditor gives the duplicate to the

treasurer that the treasurer then has a warrant
to go and collect the taxes And taxes are
typtcally collected from September 15th to
Tanuary 15th at the end of the tax year Of
course Holiday went through that whole
scenario It addressed all the statutes and

how the tax procedure in South Carolina worked
to reach that determination that if the

property becomes exempt before the actual tax
1s levied, then the property 1s exempt from the
tax And n thus case that works because even
though the lrability of the tax rests with the
owner as of December 31st, because the tax
wasn't levied until after the property was
exempt there would be no tax that year So

he s liable for cero tax  And that 1s our
_position 1n a nutshell The decisions I will
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hand up from the Tax Commussion and the AG's
oftice Your Honor 1s exactly right In 1972
the Tax Commussion exempted a church from
taxation even though they acquired property n
the middle of the year n 1973 The Attorney
General gave the opinion that the  when the
Farmers Home Admnistration acquired property
1 assume through foreclosute 1n the muddle of
the year but before the levy of the tax m
September that the tax was - the property was
exempt from taxation wn that year  October of
1974 the Attorney General 1n a situation where
a private I think shooting club owned
property and they transferred 1t to the Nature
Conservancy 1n the imiddle of the year but
before the tax was levied in September the
Attorney Genernl gave the opinion that the
property was exeropt from taxes for that year
Specifically saying whether or not property 1s
exempt from taxes for the year 1s to be
determined as of 1ts taxable status date which
ordnatily 1s when the assessment 1s levied and
the tax 1s due or becomes a lien on the
property  Since the word taxation ordinary
_ncludes a determunation of the rate of the

Page 10

levy and the imposition of the levy as an
essential part of the sovereign powering
process 1t follows that the property will not
ordmarily be deemed as taxed until the tax 1s
levied 1976 South Carolina Tax Commmussion
same type of analysts 1979 Attorney General
same analysis And then September 1983 the
same analysis The Office of the Attorney
General at the time former Judge Stevens
writing agam for the Attorney General saying
the property becomes a fixed charge upon the
auditor s delivery to the county treasurer of
the tax duplicate as required by the statute
Such delivery must be made not later than
September 30th  Upon receipt of the tax
duphcate the treasurer begins collecting

taxes with taxes being due between September
15th and January 15th  Thus taxes become fixed
charged when the tax duphcate 1s delivered to
the treasurer We think the statutory scheme
sets 1t up so that 1f 1t's exempt before the

levy thenit's exempted And that's our
posttion 11 a nutshell

24 THE COURT Well, that 1s beautifully succinct 1

must say the best explanation of the process of

Page 11

! taxation I have ever heard

MR FAIREY Well thank you Your Honor

THE COURT Yes

MR RYAN Tust my luck I get to follow the best one
he's ever heard Good mormng Your Honor
Sean Ryan on behalf of the Department of
Revenue

THE COURT Yes

ORAL ARGUMENT BY MR RYAN

110 MR RYAN Asexplamed, I don't think the facts n

3

t
i

OO ~Joy U W N

11 here are m dispute I think therc's going to
12 be some disagreement as to who should be
113 sitting on this side of the table 1f he's
| 14 discussing refunds and who the tax bills are
15 sentto Well get to that What we're here
116 about 1s whether or not the purchaser of
|17 property can make property exempt m the mddle
|18 of the year because of when they purchased 1t
, 19 Petitioners here purchased property in March
} 20 2008 And after purchasing that property they
21 applied to the Department for an exemption
22 The Department denied that exemption becduse
23 taxable status of the property determines
24 whether you get an exemption And the taxable
125 status of the property 1s determined by

Page 12

1 December 31st of the year preceding the tax

2 bill And

3 THE COURT Well how do you explain these other
4 dectsions by the Department that seem to be to

5 the contrary?

6 MR RYAN The decisions are the - the decisions he
7 references mostly are of the Attorney General s

8 Office And they date back prior to the

9 decision m Atkinson Dredging which [ will

10 hand up to the court And they are not
11 consistent with the Supreme Court s holding 1in
12 Atkinson Dredging In that case the Supreme
13 Court said the taxable status of the property
14 as1ts determned on 12/31 of the preceding
15 year 1t doesn't matter 1f the property moves
'16 or 1s sold during the next preceding year the
117 hability 1s fixed as of that date And always
1] 18 the hability fixed, 1ts fixed as to the owner
119 of that date We donot go ahead Your
20 Honor

21 THE COURI Unless Westlaw has lied to me the

122 Holiday case has not been overruled So 1t
123 would seem to me that the Supreme Court would
124 say that they were overruling Holiday

125 MR RYAN 1do not mean to stand before you and to
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say that Holtday has been overruled because I
dont think 1t has been overruled 1 think
your wterpretation of Holiday that you first
discussed was correct That case 1s limuted to
government entities and municipal entities
That case went into great detail to discuss the
different standard of review of an exemption
with the government as opposed to a private
entity There would be no need to go into that
analysis 1f the analysis applied equally to
private and public

12 THE COURT Well, what about the churches? They are

not governmental entities

MR RYAN Correct I wishIhad a better reason
for why the churches n the past decisions got
treated the way they are I think they got, 1n
this state the right people to do the right
what they wanted And since then, churches
have their own statutory treatment that treats
them different than everybody else

21 THE COURT Well and that was going to be my next

question or comment for answer by you both
Most of this stuft 1s pretty old At least
Holiday was 1n the forties wasnt it?

25 MR RYAN Yes _Your Honor

Page 14
THE COURT And there have been substantial changes

1n the taxing statutes since then I believe
the five year rotation on reassessment 1s
relatively new Is it not? That's just one of
the things But that  that may come nto
play [here may be some statute that has
changed the whole playing field Go ahead
But both of you keep that i mund and try to
address 1t

MR RYAN Your Honor Im going to carry on with
the church exemption statute  Which 1s 12 37
227 part (d) That clearly say that churches
in the nuddie of the year get the exemption and
the prior owner 1s not hiable

THE COURT Well wait a minute And thats
something I mussed So there's a statute that
spectfically awards to churches an exemption of
the type he's seeking?

19 MR RYAN Correct Your Honor As Your Honor well

knows we cannot interpret the code 1n a way
that would render any 1ct of the legislature s
superfluous  And to follow then argument
would render that statute that section 12 37
220(d), to be unnecessary because everyone
would get m the middle of the year

Page 15

1 THE COURT Allnght Well let me address Mr
2 Fawrey just a minute  Keep your seat  That's

3 something that comes 1 to the construction of
4 the statute where they have specifically said

5 that tn regard to churches and hadn't

6 specifically said 1t 1n respect to other non

7 profits May blow against you Mr Fairey <o
8 you be prepared to address that 1n your reply

9 Thank you

10 MR RYAN Allnght In order to understand why

111 our case 15 the way 1t 1s, 1t's important to

: 12 understand what this  how the process

13 functions That 1s the county has to figure

114 out a mlage rate  And a milage rate helps

15 determine how much property taxes everybody

16 owns everybody owes The mlage rate

117 reflects the amount of taxable property thats

|18 within the county The county needs to know
19 have a fixed datc how much property 15 going

120 to be subject to tax because they need to

121 figure out a percentage of that tax  a

122 percentage of that property value to assess as

123 property taxes Under the petitioner s theory

24 what property 1s subject to tax 1s always 1n
125 _flux [he county will never know exactly which
Page 16
|1 property 1s going to be mcluded 1n their total
2 value Under that theory 1f that be the case
I 3 come September they would be 1ssuing bills on
4 a milage rate that would most likely be
5 maccurate A property would no longer be
’ 6 subject to tax, they depended on that property
17 from that tax 1n deterrmning how much 1s owed
| 8 and now the tax 1s  the county 1s not going
P9 to have enough money to operate
10 IHE COURT All nght Let me stop you thcre and

'11 I say this again to Mr Fairey so he may
12 wiash to counter it But I do have the thought
113 and have long had the thought that there's got
14 to be some stability in the taxing system As
115 much as I despise taxes like everybody else
16 there's got to be stability in the system that
117 allows the counties and the state, but
‘18 prumarily the counties to plan their year So
19 thats consideration to me and you may to
20 address that
21 MR RYAN Your Honor we don't dispute that 2008
122 property taxes are not their personal
23 habihity It's not the hability of Hampton
24 Arts It's the hiability of the owner on 12/37
125 12/31/2007 The people who they purchased
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the property from are the ones personally
hable Unfortunately there 1s a decision the
Oconee County decision which I will hand up to
the court from when Judge Stephens over here
The property 1tself 1s still subject to those

taxes But they personally are not hable If
they have a dispute on taxes they paid because
they paid somebody else's taxes which they
did therr dispute 1s either with the pnor

owner or 1f they want a refund of those taxes
thats a matter for the county The Department
has no role 1n 1ssuing a refund of county

taxes The Department also has no role in who
receives the county tax bill Thats the
county determunes 1f they dispute that  who
the — 1f the county tax bill 1s sent to the

wrong party that's not an 1ssue for the
Department The only issue the Department gets
to rule on 1s are you entitled to an exemption
The Department says you're not entitled to an
exemption because that has to be set on a fixed
date in order for tlns whole process to

function That fixed date as 1ts conststency
been 1s 12/31 the preceding year It's notin
dispute that on 12/31 of the preceding year

this property was not tax exempt Thank you

THE COURT That 1s an aspect of this that I did not
pick up 1n my review of it  And 1t's another
thing that gives me pause 1 certainly won't
make a quick deciston 1n this matter Mr
Tairey?

ORAL ARGUMENT BY MR FAIREY

MR FAIREY Yout Honor first to address the
you'te right these are old statutes and these
are old cases But the statutes that are
discussed in the Holiday case are the same
statue I mean you can look at the history
You can see they go back to 1942 to 1932
There are no 1eal changes here  What I did
note was - and 1 wish I were a little more
prepared to deal with the 1ssue about the
churches But the exemption statute, I mean
this 1s the - this 1s the annotations and
amendments of the exemption statute And 1t
appears that just from the hustory that this
thing has been amended and amended and
amended and amended But what I would say 1s
this The specfic reference to churches and
Tunderstand you know 1t maybe cuts against
1t as fa1 as statutory mterpretation goes but

and
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_court today they could I think find the exact

Page 19

at the same time there 1s no specific provision
n the exemption statute that deals with
governments municipalities what Holiday dealt
with  Nor are there other chantable
organizations that the Attorney General's
opinions dealt with such as the Nature
Conscrvancy Those are things that are not
specifically addressed as to proration or as

the church exemption 1s  So my argument would
be 15 I'm not sure exactly when section (d) was
added or 1if that's been in the code since the
beginning of time But you know but that's
something that the lustory of this 1s very
convoluted with respect to the exemption
statutes But the history of the statutes that
relate to when a tax 1s levied when the

when 1t becomes a charge on the property those
statutes have basically been unchanged since
the early thirties 1 do want to shortly

address the Atkinson decision because 1 thought
Your Honor made a very good pomnt  That did
not overrule Hohday Atkinson 1s a different
deciston And Atkinson doesn't dictate a
different result If Hohiday was before the

Page 20

same way today and not be at odds with
Atkinson Atkinson dealt with personal
property, not real property The 1ssue
Atkinson was the situs of the property on the
date December 31 not its exempt status  [he
property 1n Atkinson didn't become exempt
during the year It stmply moved to another
state  And the 1ssue in Atkinson I think the
owner of the property 11 the case said well we
moved our prop we moved from Charleston in
February to Virgima Beach And Virginia Beach
taxed us because it was there on July 31st and
Charleston taxed us because 1t was there on
December 31st the yeai before, and so we paid
double taxes And that was the argument that
was at 1ssue in Atkinson I think Atkmson 1s
totally consistent with Holiday  All Atkinson
says 1s, 1s that yes there has to be stability
to the tax code There has to be a date
certain when we sdy on this date certain
tlus 1s the date upon which we fix liability
And there's actually a very 1 thank, well put
hypothetical in the Atkinson case that
basically says 1t's unfair because if somebody
_purchases a car on Christmas Day and loses 1t
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i
i
1 a fire before the first of the year there

are no taxes But 1f 1t burns up two days
after the first of the year he owes the full
tax for the year There certamly are things
that are 1n the code that act that way to for
stability, for planning purpose so there 1s
some you hknow cohesiveness in the
admimistration of the tax code All Hohday
says 1t doesn't1eally change that result
All Holiday says 1s we know on this date if you
own the property youre liable for the tax
Itdoesnt Atkinson doesn't address what |
happens 1f the tax becomes  1if the property
becomes exempt before the actual tax 1s levied 1
The other 1ssue I will bring up to Your Honor
exemption 1s not just based on statute i South
Carolmna 1ts constitutional These people
have a constitutional exemption from taxes
And which raises a question as to whether 1t's
a violation of the constitution to have to pay
tax on exempt property But in any event the
- as ITohiday recognizes the statute which
definitely fixes a date or time when tax
habality shall attach doesn't do away with the

=
=

I
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unusual situation  This 1s not a sttuation

where, and I wholly agree with Your Honor, 1f
somebody sells property on January 1st and !
doesn t account for the taxes i their |
contract, they owe the tax for the year I
don't think there's any question about that |
But they owe 1t because on the date that the
tax was levied the property was still taxable
Unless you have this very umque and specific
situation where the property 1s ttansferred to

a non profit to a state or local government,

to the U S government, as the case 1s to some
other non profit like the Nature Conservancy
before the tax 1s levied That's the only type
of situation where this problem 1s going to
anise But because the sovereign doesn't have
the power to tax until 1t does all the

necessary steps to issue the tax, if the
property becomes exempt before that tume we |
think that 1t should be exempt from the tax
And that's totally consistent with Holiday and
we think that can be read And I think the |
Supreme Court would say 1f you have two i
decisions that seem to be m conflict they |

!
1 the process to levy the tax This 1s an ,5
l
i
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THE COURT Well you'rc gomng to get another

MR FAIRERY Okay
ORAL ARGUMENT BY MR RYAN
MR RYAN [I'll have to remember to address all your

Page 23

need to be mterpreted 1n a way so that they
both carry their authority And 1 think that's
exactly what we have here And 1 think I've
addressed all Your Honor's points I 1
haven't Il be happy to be rerminded

chance

arguments I'll start with one that you just

gave us and that 1s the constitutional

argument, 18 1t constitutional for us to tax

them And as I stated originally, we are not

holding them lable for this tax so they are

not being unconstitutionally taxed In fact

1t goes to the fact that theyre not bemg

taxed 1s why 1t doesn t matter 1f they're tax

exempt or not These are the taxes of

12/31/2007 owner They paid them We didn't
you know why they paid them 15 not at

1ssue  But we're not holding them liable for

1t That's unportant to understand  Also,

going back to the Holiday decision Agamn 1

don't think 1t's been overruled Andifyou

Page 24

read page, [ behieve 1t's page 13 of the

opinion, 1t says as stated by the plamntiffs in

its brief if the present owners of the

property or a private citizen or a

corporation sections 2569 and 2571 of the 1942
code would undoubtedly apply Those sections
deal with taxes again the taxes, being a lien
on the property and the property being subject
to sale at tax sale By that saying that

doesnt apply I think that section 1s holding
out that this only applies when tlus 1s a
municipality that we're dealing with Tl

take that to - why this - this case and the
holding of that can function 1n our system If
1t's a municipality that's gomng to buy the
property and 1t's gomng to take 1t off the tax
rolls of what's taxable the mumcipality knows
what's coming They know to plan for that in
this process and 1t won L be taken by surprise
Unlike on the plamntiff's theory where on
August 31st let's say I have a - 1own a ten
mulhon dollar piece of property and I have
been paying taxes on that piece of property
the county 1s dependent on my taxes 1sell it
to their group Under lus theory those taxes
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i
are no Jonger due But by that pomt the 1
county has already determined its milage rate, 2
they've already closed their books, they "3
probably already printed therr tax bills But { 4
all of that 1s dependent upon the the rate I's
that they chose and the amount of tax everyone I 6
1s recerving 1s assuming they re going to get *, 7
and dependent upon that they're going to get '8
the taxes from my ten mullion dollar property ;9
Under the plaintiff's theory my ten rullion 10
dollar property s no longer subject to tax 111
The county 1s now going to run at a deficit 12
It's not going to have enough money to fund 1ts 13
own budget On the other hand 1f 1t were set ‘14
on 12/31 as the Department asserts which 1s 115
an absolute matter of necessary that problem 16
1s not at 1ssue  They knew at 12/31 the owner 017
of 12/31 was me my ten muthon dollar 18
property ['d st:1ll be liable for the tax The |1 9
code 1s replete wath use of the 12/31 date If 120
you own property and you have a duty under 12 ; 21
37 900 to file a return between January and 22
March for all property you own on 12/31/07, |23
selling that anywhere 1n that period doesn't | 24
_change that I mean the code says you owe duty | 25
Page 26§
if you own 1t on 12/31 you're hable for |1
1t you have to file a return about 1t That 2
1s inconsistent in saying well it doesn't | 3
matter 1f its not actually been attached to the 4
tax yet Your Honor, there s just no way this ; 5
property system can function with the way their , 6
argument goes and unfortunately 1s not linuted b7
to this - this 1sn't as rare an instance as 8
you would think Because the Department L9
uniformly applies tax laws to all exemptions 10
There 1s an exemption 1f you are declared fully 11
disabled I'm not sure 1f 1t s mibtary t12
disability or full disability Let's say 12/31 113
you own property but you're not fully disabled, : 14
SO you owe property taxes You're declared 15
January 1st that you're now fully disabled le
You're no longer subject to property taxes 117
Under therr argument you now don't owe any |18
property taxes for the year But under the 119
proper mterpretation of the statute on 12/31 120
of the preceding year you were, so the tax on ; 21
the property 1s subject to tax for the full 22
remaimning year It's the only way We need 123
the consistency for the system to function and 24
we apply 1t across the board So to allow them 25

Page 27

what he thinks 1s a unique situation could
actually reek havoc on the whole property
system and ] would not be overstating to say
that 1t could devastate the property system m
the counties of this state
THE COURT Well wncreasing the value of the
property ten tmilion dollars certanly brings
1t mnto focus because it would be a substantial
amount of taxes due on that And that county
could well be hamstrung by mussing that amount
of tax
ORAL ARGUMENT BY MR FAIREY
MR FAIREY Your Honor just to quickly address
that Thisisnot Iknow Holiday dealt with
municipalities but 1t's been mterpreted much
wider than that And the 1ssue about
mterfering with the planning of the counties
I'l] just say this  And I'll use one example
from the Attorney General's opimons  The
small business  and this 1s the most recent
one Small Business Admunistration issue loans
to small businesses They default In the
middle of the year the Small Business
Admmmstration forecloses They become the
owner of the property before the tax 1s levied

Page 28

Local government can t plan for that They
don't know that that's going on  They cant
deal with that They county government can't
deal with that either But yet the Atlormey
General mterpreted the statute 1 that
particular case, too, 10 the same way that
we're asking 1t to be mnterpreted Unt] --
THE COURT That would be consistent in Holiday
MR FAIREY It would be consistent with Holiday
They cited Holiday
THE COURT But that's a governmental entity
MR FAIREY Itisa govermnmental entity Butits
not a governmental entity that s the example
that counsel gave was 1f a municipality buys
property they know what they're dommg They
know what tax liability they re going to lose
But that's not the case 1n all of these
situattons That's not a justification to
overlook Holiday or have 1t apply differently
For one entity under the same statute the
exemption statute, 1t's the same statute It
says exempt number one municipalities
state entities Number two hospritals and
chantable  charitable hospitais  That type
of thing  Number three charnitable

1230 Richland Street / Columbia
252-3445 /

(803)

APP0056

(800)

7 (Pages 25 to 28)

SC 29201
B22-0896



CREEL COURT REPORTING, INC
HAMPTON FRIENDS OF THE ARTS V SCDOR -~ Vol I

Page 29 i Page 31
1 eleemosynary foundations hke this I mean 1t 'l MR FAIREY None
2 doesn't differentiate any further than that ‘
3 And there's no rational basis to differentiate ! 2 THE COURT Allnight We'll be adjourned then
4 from them And, in fact, the Tax Commussion
> and the Attorney General have not I 3 (There bemng nothing further, the hearing concluded
6 differentiated them 1n the past until this (
7 recent interpretation in this particular case
8 Iundersta;g the need to ha\f)e a uniforn system i 4 at1040am)
9 of taxation Idon't think this disrupts that !
10 at all I think 1t may cause a hiccup here or
11 there But it's being applied 1n a consistent ;
12 way And it's also being applied in a way that |
13 it's true to the statutory scheme with which we |
14 have to dcal with  And that 1s hability may i
15 be set on a certain date but the tax 1sn't !
16 levied unul the statutory requirements are
17 met The state has to go through the procedure }
18 to do that And when the levy happens, the ]
19 property 1s exempt then 1t should be exempt

20 THE COURT Thank you Allnight Well 11l tell

21 you what I'm going to ask you to do please ;
22 And I don't mean nght this munute, although
23 there's a room out there 1f y'all want to sit I
24 down after you get out of the courtroom and /
25  confer Butlwantyoutoagreeuponthe L e
Page 30[
1 1ssues I want you to list them Then I want {
2 each of you to prepare me a brief in the form |
3 of a proposed order treating those 1ssues 1n '
4 the same sequence that you've hsted them so ‘
5 that I can easily compare the two I wont |
6 promise you a real prompt decision T have two i
7 or three things on my plate nght now that have j
8 got me stumped And I want you all to be more 3
9 helpful than these other attorneys have and
10 gwve me a good brief Idont want you to be 1
11 too argumentative 1 want you to write 1t as |
12 if 1t was going to be the order I just §
13 finished gomng through one where 1t was just |
14 simply too much argument in 1t Be very |
15 careful to stay within the facts You all have |
16 stipulated those and 1 think you all will swap 5
17 these these proposed orders as they come to :
18 me If anybody's got any qualms about the !
19 facts, then you should get back 1n touch and ]
20 agree on those too Is there anything else we !
21 need to do housekeeping wise? !
22 MR RYAN Just Your Honor a tune line 30 45 ;
23 days? !

24 THE COURT I'll leave that to you gentlemen Okay?
25 Anything else? '

8 (Pages 29 to 31)
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The Furey Law Fuum, LLC

011 o Wwenwe
Po~t Ottice Boy 661
{{mpton South Cuoehiny 29921
(MU 936l

[0S0 9483 17
MARION C FAIREY R sfurey Demba (mad m

October 7 2009

Via Unated States First Class Mail and Cestifted Viail, RRR
South Carolina Deputment of Revenue

Property Division

301 Gery us btrect

Post Office Box 125

Columbiy South Cirolina 29214

Hampten Counts 1ix Collector
Ira B Brooks

Post Otfice Box 87

201 Jackson Avenune, West
Hampton South C volina 29924

Re  tlampton I niends of the Arts Property [ax Tax Map 119-07 34-006 [ax Recrept
Number 014696-08-» 2008 Property Lax Bill

Lowhom ttmav coneern

I im witting with respect to the above rcderenced property tax bitl wddreessed o the
TTmpton Friends of the Atts tor the old B C Mooic building that was purch ised by the
[Iampton Friends ot the Arts on Maich 4 2008  On bchalf of the Hampton Friends of the Atts
we e respectiully tendering the $6544 45 which sepresents the pro 1ata shaie of the property
tines md penadties tor 2008 tax vear for the above 1ctereneed property under protest and are
tequesting a rcfund of those taxes under S C Code §12 60-470 Ploase llow this fetier to serve
15 the Petition of the Hampton Friends of the Arts for a refund

Statutory Claum tntorm ation

Name of Tavpayer Hampton I riends of the Arts Ince ( ToA )

Fod Taxpayer ID 26 0824879

Le__,

1 ax Pertod 2008 Pos=DETITIONER S _
b EXHIBIT

APP0058



South C aolim Dep utment ol Rovenue

Octoba 8 2000

Page 2

T Dasaniption

\mount 1t Issue

Statement of Facts

Basss tor Relest

Proper
Chissific rtion of
Property

Id vadorcm propaty (ixond penalties for Hampton County s
Map No 119 07 40006 Iax R cuptNo 14696-08 »

46544 45

FoA s 1non-profit cdeemosvnary corportton who has been
quibtificd by the IRS 18 a SOHO)(3) orgwization ind Registured
15 1non profit corpor ton by Nk Toummond south C wohlin
Scurctary of Stute as ot August 11 2007

OnMauch 4 2008 oA purchased the wove reterence propety
tor $200 000 00 1 oA 15 cxempt from propetty tax under S €
Code 912 37 220(A)(4) and at Al fimes FoA has occupied ind
used the above-teterenued propetty 1ot its public and chantable
putpose of producing wd cxhibiting pertorming aits cvents
Accordingly FoA should not be subject to or hible for v
property Lis duning the poriods it owned the bulding tor the
2008 (1x yeat

1 0A 15 entitled to a tefund for property taxes and penaltics pud
undet protest for the tix ve u 2008 on the bove refurenced

property under S C Code Anno §12 37-220(A )

Propuity tax oxempt under §12-57-220(A)(H4)

In further suppoit of the posttion of the 1 oA please icder to the tached oxhibits

1 August 1T 2007 South Cuoliny Catific te ot Incorporation of a Non-Prolit

Corpornition

wd 1D

Vagnst 3 2007 \itiddes of tncorporion of To
IRS Designiation of SO1(C)(3) status

Ploase et us know 1f thae s any addiond mform ion vou mav requite ind sceept my kindest

ey rds

Sincerely

Muton C Puev h
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The Stanley Company
PO Box 68
Hampton SC 29924

Mr Wilson P Tuten Jr
Hampton County Treasurer
PO Box 87

Hampton SC 29924

RE Property Taxes
101-103 Lee Avenue

Hampton SC 29924
Tax reterence # 014573-07-3

Dear Mr Tuten

Enclosed please find our check in the amount ot $1 378 79 (§1 198 94 taxes + 179 85
interest and penalties) representing our pro-rated portion of the 2008 property taxes due
on the above referenced location

This property was sold by The Stanley Company to the Hampton Friends of the Arts Inc
on March 4, 2008 We trust that this satisfies our obligation 1n this matter

Very truly yours

N At

Phlip H Stanley
The Stanley Company

cc Hampton Friends of the Arts Inc

/phs
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HAA FTON COU ITY TAX COLLECTOR - TAX RECEIPT

o = o o -
FLo0 - 2 # A BTON T A e INQUENT OFFICE - WALKIN KEE 0T/ SddsPY FOR YOUR RECORDS
Enter Function
014696-08-3 Code P-PAID Date 10/07/09 STB Prt P
- Date LYr 08
STANLEY ALLAN F & ETAL Comm 1064-3541
*NW OWNRLOR 119-07-34-006 R
-HAMPTON FRIENDS OF THE ARTS BC MOORES STORE AD#09-01299 Issue Dt
PO BOX 57 00/00/00
HAMPTON SC 29924 Dist N Town HA Code LOR
417 0 71 0 Certfy
Net = Tax - Homestead Replaced By
County 6 225 81 = 6 225 81 - 00 Replaces
City 1 060 03 = 1 060 03 - 00 Asst Abated
Asst Added
LOST Cr 430 85
Total 6 854 99 . ‘
Penalty 1 028 25 15 00s Pen Dt CK:H’ lu@l’[ r"\ 56L{
============ + Cost = Total Due

7 883 24 + 40 00 = 7 923 24
A



2900ddV

MA DTON SO NTYTAX COLLECTOR v TAX RECEIPT
SN ROV A1 THt GC PO L KEEP THIS COPY FOR YOUR RECORDS

( RECEIPT NUMBER 014696-08-3 YPROPERTY ASSESSMENT Y TAXLEVY] PROPERTY TAX ) LosT " aeon 1 NET TAX )
HAMPTON COUNTY 14,930 1417 0 6225 81 301 17 00 5924 64
CITYTOWNOF  HAMPTON 14,930} 71 ¢ 1060 03 129 68 00 930 35
( DISTRICT NOACRES | "9g | mioks | REALASSESSMENT |PERSONAL ASSESSMENT) PAY THIS
lN 1 1 14 930 AMOUNT BY JAN 15 2009 P 6854 99
LSCHOOL TAX SCHOOL BONDS COUNTY TAX FIRE PROTECTION C/S SHORT MUNICIPAL TAX PENALTYJ_ 1 5 - 102 8 25
[ 3015 86 |* 313 53 || 2896 42 [ 00 |* 00 |I* 1060 03
COST TO DATE 40 00
r NAME AND ADDRESS OF PROPERTY OWNER(S)
STANLEY ALLAN F & ETAL
*HAMPTON FRIENDS OF THE ARTS TOTAL PAID 7923 24

PO BOX 57 ;jtl\%m{o"f Q%SLH

HAMPTON SC 29924

£\
N

(" PROPERTY LOCATION / DESCRIPTION RCPT DATE 10/ 07/2009 PAID STR
MAP# 119-07-34-006 IRA BROOKS - TAX COLLECTOR

BC MOORES STORE AD#09 01299 *%%* NOT FOR VEHICLE TAXES ***2008

6~ 248900



Westlave
2005 WL 2560796 (S C Admin Law Judge Div ) Page 1

2005 WL 2560796 (S C Admin Law Judge D1v )

Administrative Law Court
State of South Carolina

*1J R COTTINGHAM, PETITIONER
Vs
OCONEE COUNTY ASSESSOR, RESPONDENT

Docket No 05-ALJ-17-0101-CC
September 19, 2005
APPEARANCES
n/a
FINAL ORDER AND DECISION

I Introduction

J R Cottingham (taxpayer) challenges the Oconee County Assessor's (assessor) determination
that Cottingham 1s liable for property taxes for the 2004 tax year on two lots acquired at a tax sale
After exhausting the administrative review process before Oconee County, Cottingham paid the
taxes under protest and brought the current matter before the Administrative Law Court

II Analysis
Simply stated, the 1ssue 1s whether Cottingham 1s liable for the 2004 taxes on the two properties he
acquired at the Oconee County tax sale

A Applicable Facts

The facts are essentially undisputed At the October 2003 tax sale held by Oconee County,
Cottingham purchased two lots Following the expiration of the one year right of redemption pe-
riod, Cottingham received in October 2004, deeds from the county to both properties However, in
addition, Cottingham also received notice that he was liable for the property tax on the two
properties for the 2004 tax year Cottingham disagreed and brought this contested case challenging
the 2004 taxes

B Applicable Law Applied to Facts
Liability for property tax 1s a creature of statute and the legislature 1s free to select a date or an

© 2010 Thomson Reuters No Claim to Onig US Gov Works
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2005 WL 2560796 (S C Admun Law Judge Div) Page 2

event creating the hability 84 CJS [laxation § 60 (1954) By statute, South Carolina sets the
event of liability as ownership on a specific date More precisely “[e]ach person 1s liable to pay
taxes and assessments on the real property that, as of December thirty-first of the year preceding
the tax year, he owns in fee, for life, or as trustee, as recorded in the public records for deeds of the
county 1n which the property is located, ” S C Code Ann Sec 12-37-610

Thus, the 1ssue of determining who 1s liable for the taxes owed for the 2004 tax year 1s answered by
asking who owned the property on December 31, 2003 Under the facts here, Cottingham did not
own the properties on December 31, 2003 Rather, his ownership began in October 2004 Ac-
cordingly, Cottingham 1s not personally hable for the 2004 taxes and cannot be made to pay the
taxes owed ™!

However, while dispositive of this case, such a conclusion fails to state the legally obvious To wit,
the lack of personal lhability in Cottingham does not mean the property itself 1s free of hability On
the contrary, since the taxes for the 2004 year were assessed, due, and unpaid as of October 2004,
the property came nto Cottingham's ownership encumbered by a lien for the unpaid 2004 taxes
See S C Code Ann § 12-39-140 and Lfown of Myrtle Beach v Holliday, 203 S C 25.26 SE 2d
12 (1943) (once the tax books for the county close on September 30 of the tax year the taxes be-
come a fixed charge transforming the inchoate lien created on December 31 of the prior year into
an enforceable lien for collection of the unpaid taxes)

*2 Accordingly, as long as the taxes remain unpaid, the lien existing on Cottingham's property
authorizes the county to sell the property 1n due course at a tax sale to collect the unpaid 2004
taxes See S C Code Ann Scc 12-45-180 (“If the taxes, assessments, and penalties are not paid
before the seventeenth day of March [of the year following the tax year], the county treasurer shall
1ssue his tax execution to the officer authorized and directed to collect delinquent taxes, assess-
ments, penalties, and costs for their collection as provided in Chapter 51 of this title and they must
be collected as required by that chapter ”) Therefore, while no personal duty existed n
Cottingham to pay the 2004 taxes, until payment 1s made by some party the property remains
subject to sale for unpaid taxes

11l Order

Accordingly, should Cottingham still desire a refund, the county shall refund the taxes paid based
on the party's previously agreed upon valuation conclusion However, if the refund 1s made, the
county may pursue collection for the unpaid taxes in the manner allowed by law

AND IT IS SO ORDERED

Ray N Stevens
Administrative Law Judge

FN1 When property 1s sold at a tax sale and 1s followed n due course by the 1ssuance of a deed to

© 2010 Thomson Reuters No Claim to Orig US Gov Works
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the new owner, no statutory authority requires the new owner to pay taxes based on prorating the
tax according to the length of time of ownership for any intervening tax years Instead, the full
amount of the taxes are owed by the owner of the property on the applicable December 31 date

2005 WL 2560796 (S C Admin Law Judge D1v)
END OF DOCUMENT

© 2010 Thomson Reuters No Claim to Orig US Gov Works
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INFORMATION
GUIDE

Tax Appeal
Procedures for State
Assessed Property
Tax Refund Claims

South Carolina
Department of Revenue

CID-26 (Rev 8/17/07) 9030

PURPOSE

This information guide explains the South Carolina Tax Appeals
Procedure for state assessed property tax refund claims

Intial Process

A You may seek a refund of property taxes by filing a claim for
refund with the Department of Revenue (Department) The claim
must be filed within three years of the time the return was filed or
two years from the date of payment whichever is later If no return
was filed the claim must be filed within two years from the date of
payment

B A refund can only be sought if the Department originally
assessed the property or you believes the property 1s exempt A
refund cannot be had in a valuation matter

C The refund claim must specify

the taxpayer s name address and telephone number

the approprate taxpayer identification number or numbers
the tax period or date for which the tax was paid

the nature and kind of tax paid

the amount which the taxpayer claims was erronecusly paid
a statement of facts supporting the taxpayers position

a statement outlining the reasons for the claim including any
law or other authonty upon which the taxpayer relies and
the fair market value special use value If applicable and
8 the classification of the property the taxpayer believes Is
correct

NO OB WN -~

D The Property Division of the Department will decide what refund
1s due If any and give you written notice of its decision

E If your refund claim is dented you can appeal by filing a written
protest with the Department The protest must be within 90 days
from the date of the demal The protest must also provide any
information that was previously omitted but required by Section | C
of this Information Guide

Review By The Department of Revenue

A Aifter you appeal you will be offered a conference with the
person who denied your refund clam and if requested that
person s supervisor The purpose of the conference Is to give you a
better understanding of the facts and i1ssues and to also afford you
the opportunity to present additional information At the
Departments discretion the conference may be conducted by
telephone After the conference If your protest is not resolved your
file will be transferred to the Departments Office of General
Counsel for Litigation

B The General Counsels Office for Litigation will review your file
and prepare a written Department Determination addressing the
issues raised by your appeal Once the Departments Director
approves the Determination it will be mailed to you

APP0066



Il Contested Case Hearing Before The
Administrative Law Court

A You can request a contested case hearing before
the Administrative Law Court if you disagree with the
Department Determination

B The request for a contested case hearing must be
made In wniting within 30 days after the date of the
Determination

C The rules of the Administrative Law Court will
control from this point forward

D Your refund denial will become final If you do not
request a contested case hearing within 30 days

APP0067



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM RICHLAND COUNTY
South Carolina Administrative Law Court

The Honorable John D McLeod, Judge
South Carolina Administrative Law Court

Case No 10-ALJ-17-0538-CC

Hampton Friends of the Arts Appellant,
v

South Carolina Department of Revenue Respondent

CERTIFICATION OF COUNSEL

The undersigned hereby certifies that the Record on Appeal contains all material

proposed to be included by any of the parties

Marjon G, Farrey, Jr
The{ Fairey™aw Firm,
304\Lee Avenue
Post Office Box 661
Hampton, South Carolina 29924
(803) 943-6444
January 30, 2012 bfarrev@faireylaw com
Hampton, South Carolina




STATE OF SOUTH CAROLINA )
) CERTIFICATE OF SERVICE

COUNTY OF HAMPTON )

RE  Hampton Friends of the Arts V South Carolina Department of Revenue,
Docket Number 10~ALJ-17-0538-CC

PERSONNALLY APPEARED before me Valorie Crews, who being duly sworn,
deposes and says that she 1s employed at the office of The Fairey Law Firm, attorney for the
above referenced entity, that she served and caused to be served the original and fifteen (15)

copies of the Record on Appeal for the above referenced case, US Postal Service, first class mail

postage prepaid, addressed to

The Honorable Tanya Gee

Clerk of South Carolina Court of Appeals
1015 Sumter Street

Post Office Box 11629

Columbia, South Carolina 29211

Sean G Ryan

301 Gervais Street

P O Box 12265
Columbia, SC 29211

N\ adouwe Caogud

Valorie Crews

Sworn to before me this

30th day of January W ;

Not\ﬁry Public for South Carolina
My Commussion Expires |t / Qﬂ—/ 2020
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] 11 22 2020
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