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STONELEDGE AT LAKE KEOWEE OWNERS' ASSOCIATION, INC., ET. AL v.
IMK DEVELOPMENT CO., 1IC, ET, AL - MOTIONS HEARING

PROCEEDINGS
(APRIL 10, 2013 - 10:22 A_M.)
(CASE NUMBER: 2009-CP-37-00652)

THE COURT: Good morning, ladies and gentlemen. We,\uh,

have a lot to do today. Also, um} inasmuch as it’'s been some
time since we got together and we have a new court reporter,
uh, at least for today, uh, I would request that, uh, as

you’ re, uh, being heard if you would introduce yourself and

L

your, 'uh, party, uh, for the record so that, uh, it’d be

clear on that, um -- in that regard.

All right, um, as I understand it, Madam Clerk, we’ll

follow the, um -- is it the motion roster that we have? Is

that the order?

THE CLERK: Yes, sir.

THE COURT: And it will be done as —- as far as——-
THE CLERK: Yes, sir.

THE COURT: —f—the various motions are concerned?

THE CLERK: Yes, sir. And I -- I -- I believe that

there are a couple of motions that, um, Mr. Lyles would like

£o have, um, continued, but we thought we would do that on

the record. Um —-— per your email?
MR, LYLES: Yes, ma’an.

THE CLERK: Okay. And we’ll -- we’ll do that when we

get to those.
THE COURT: We —-- we’ll take them up as we get to them?

3
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THE CLERK: I -- I think, um -- do you think that that

would-—--

MR._LYLES: Well, we could —- 1 nmean, we could do thenm
right>now if you’'d like.

THE COURT:- Well let’s go ahead and do it now so it’d
make it -- kind of leésens'the, uh, panic.

MR. tYLES: The, uh, defendants in this case, Cox and
Loliis, represented by Cynthia Brown---

THE COURT: Uh-huh?

MR. LYLES: ———have a motion for summary Jjudgment
pending. Uh -- I waé scheduled to take the depositions —-
I'm sorr&, Madam Coﬁrt Reporter. Ifve already broken the
rules.

THE COURT: There you go.

MR. LYLES: Robert Lyles for the plaintiffs. Un -- I
was scheduled to take the depositions of Mr. Cox ' and
Mr. Lollis yesterday and got detained in Charleston, um, in
trial and was not able to do that. So I -- I talked with
Cynthia and she agreed to carty those motions over beyond
today. And so I ask—---

THE COURT: :All right, would that be the one, um, motion
for summary judgment for Cox and Lollis? |

MR. LYLES: Yes, sir; number six.

THE COURT: Number six -- six? Yeah.

MR. LYLES: Yes, sir.
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THE COURT: All right, that will be continued then.

MR. LYLES: Yes; sir. /

THE COURT: All right; next? There is a next, 1 trust.

MR. LYLES: Wéll, I -- there -- there is some confusion
about a motion that was filed by, uh, Mr. Dunaway on behalf
of Medallion, uh, a motion to quash a lis pendens, um, that
we filed in connection with a motion to amend our complaint.
Um -- 1 did not receive‘a copy of that motiqn when it was
filed and when I learned about the motion, um -- um, 1 was
unclear about whether or not Mr. Dunaway wés making an
appearance for Medallion in the case oX not.

THE COURT: Mr. Dunaway is here. Uh -- now, don’t get
too close. I mean -- I mean, are —-— are you gonna talk to
Mr. Lyles about your situation?

MR. DUNAWAY: I was just anticipating calling on ‘em,
but I’11 -- I'11 be patient.

THE COURT: No, I -- I -- the thing is -- in other
words, you still have your, uh, motion —-—- or, to quash?

MR. DUNAWAY: Yes, sir; I was gonna explain the
confusion. I got the -- the notice from Mr. Lyles that he
did not receive notice from us even though I -- I -- my
computer says he did. I wrote him a letter as a courtesy and
said I didn’t have a problem continuing that.

I’'m Tom Dunaway; I'm sorry, young lady. Uh-———

THE COURT: And your represent?

5
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MR. DUNAWAY: ——-uh, then I heard from The Clerk’s

office who said that---

THE COURT: You represent?

MR. DUNAWAY: I represent Medallion regarding, uh, case
number 2013-CP-37-38.

The Clerk’s office told me that -- that —-- that the

Lyles firm had received notice and that therefore the

motion -- that there wasn’t going to be a continuance. So
in -- in an abundance éf.caution I'm here. 1711 -- 1’11 do
whatever The Court -- I don’t want to make a hardship on
Mr. Lyles.

MR. LYLES: Well, I think -- I think we’ re prepared to
argue the motion even though --— and -- and, uh -— and we're
happy to do it. Sam Albergotti is -- is -- is assisting me
with this matter. He has been retained by my clients to

represent them in connection with some property-related
issues. Uh -- and we're prepéred to go forward with the
motion, uh, but there is still some confusion about whether
or not Mr. Dunaway is making an éppearance in this case for
Medallion, um, or not.

You may recall that you relieved Ms. Erin Culbertson of
the responsibilities of being Medallion’s, um, attorney.

Um -- Mr. Dunaway filed a motion without making an
appearance. I sent him a letter and asked him, are you going

to make an appearance on behalf of Medallion because we would

6
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like to know who Medallion’s lawyer is. I didn’t hear back
from Him, uh, but today he’s here apparently appearing for‘
Medallion.

THE.COURT:' Is that the case, Mr. Dunaway?

MR. DUNAWAY: I'm appearing for Medallion on the cases
filed by Mr. -- Mr. Albergotti only. The other matter, just
so that there’s ciarification———

THE COURT: No further -- it =-- all right, this is the
case of Stoneledée, uh, Owners’ Association, um, versus Bank

Greenville?

MR. ALBERGOTTI: Your Honor, we are actually involved
in -- my mname is Sam Albergotti, A-L-B-E-R-G-0-T-T-I, uh,
representing Stoneledge at Lake - at Keowee, uh,

Association, Inc.

Uh -- Your Honor, it’s a little bit confused because of
the ——- some procedural complexities but there are actually
three cases that my client is -- is the assoc~ =~ the
property owners’ association.  And they’re' actually -—-—
there’s a motion to amend in the construction litigation that
Mr. Lyles filed on our -behalf to assert equitable claims
against Medallion at Keowee. And those claims relate to
seventeen acres that’s located across the street from the
development where the developers installed the séptic tanks
that serve the association.

There’s also a fore- -- there’s a mortgage on that and

7
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there’s a foreclosure by Bank Greenville. 2And because of

some res judicata issues we had to do it this way. It is

it is complicated, but they’'re -- actually, all three cases
is -~ relate to what Mr. Dunaway’s talking about.
So I -—- I think, uh, The Court, if -- if Mr. Dunaway -—-—

when he says he’s only related to those two cases, or maybe
only one case, uh, there -- all three are related to the same
issues. And I can explain it all---

THE COURT: I-—-

MR. ALBERGOTTI: --—in whatever detail you want.

THE COURT: ——-1 don’t think we have time to take that
up . Is there any objection to a continuance until you-all
can get, uh, get together on this? 1 mean this —-- this is
not a part of the Stoneledge case, is it, that, uh, most of

us are here on?

MR. ALBERGOTTI: Well, it is, Your Honor. There’s a
motion to amend in the -- in the one that most of ybu are
here on.

THE COURT: But it hasn’t been heard or decided has itz

MR. ALBERGOTTI: It has not been decided. It’s been
filed though. . |

THE COURT: Well then, therefore, it's not -=- it —-—- the
motion to amend, which would bring all of this together is --
is not here.

MR. ALBERGOTTI: Well, it’s before The Court today.

g
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THE COURT: Well, it--—-

MR. ALBERGOTTI: It’'s one —-- it's one of the motions in
this case that’s in---

THE COURT: Is it your motion?

MR. ALBERGOTTI: It’s Mr. Lyles’ motion.

MR. LYLES: Tt’s nmy motion; number sixteeﬁ I think.

THE COURT: (After pause) I - perhaps you-all know or
have a different way of doing things, but usually it runs
that if a party's to be brought in or the, uh, action’s
being -- being, uh -- uh -— affected in some fashion that
goes to the actual, uh, standing of; uh, representation or —-
itfs usually done before the hearings on thé pending motions
are had.

Um -- I would consid- -- I’d -- I would suggest —— NoOwW,
of course, Mr. Albergotti and Mr. Dunaway are in this
circuit, so, I mean, I don't think it’s a hardship. ; I

understand you are from Charleston, the others are from

other, um, venues. But, um -- uh, I would sugéest go ahead
and let’s -- we can reach the motion to amend and if it's
denied, then well, is 1it, uh —- apparently that makes this
other matter moot or at least not paft-of this action. Is

that correct,‘Mr. Lyles?

MR. LYLES: Um —— I —— I -- yes, sir. I --— I think that
that would be correct.

THE COURT: Well, why —- let’s don’t -- let’s don't do

9
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that. I -- you-all can stay with us; I mean, that’s —-- if
that’s what you want to do. But, uh---

MR. DUNAWAY: We don’t object to a continuance.

{WHEREUPON, PROCEEDINGS WERE INTERRUPTED - FOR A
CONFERENCE, OFF THE RECORD.)

(WHEREUPON, PROCEEDINGS CONTINUED.)

MR. ALBERGOTTI: I think, Your Honor, we —— Wwe need to
have the motion to amend heard.

THE COURT: Well, it's gohna 5e heard; it’s down. But
the thing is, we don’'t even have Mr. Dunaway, uh, noted in
the, uh, recofd as making an appearance. In fact, I don't
even find a -- a -- and if this is the case we're talking
about, uh, on 2013-CP-37-38?

MR. ALBERGOTTI: Uh -- yes, Your Honqr.

THE COURT: I don’t even find a motion to, what is it,
quash the, um, lis pendens filed.

MR. LYLES: That is, I think, number twelve, Judgde.

THE COURT: Well, I mean, I'm talking about the files.

MR. ALBERGOTTI: I think his motion is actually in the
cqnsttuctidn litigation, Your Honor.

MR. LYLES: He fiied it in this case, a motion to quash
in this case, within the construction case, which. is one of
the tﬁings that’s lead to my confusion about whether or not
he’s gonna appear for Medallion, okay®

MR. ALBERGOTTI: And, Judge', if -- if -- if it could be
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helpful, we can certainly take’—— I -- I think that we could
agree to move into the motion to amend ‘and related motions
off of the motions docket at this moment if you could give us
some time over the next couple of days or weeks, just to
argue that discrete motion before The Court.

THE COURT: Well, of course you’re gonna have some time
to do that. But, és I say, we’re wasting time right now.

Uh -—-- I'll'continue over your motion to amend and your
motion to gquash, and if, uh, 1if it’s filed somewhere, uh,
over today. " And Qe’ll —— subject to hopefully attorneys
being able to give -- work with The Court on a convenient
time to be heard. .

MR. LYLES: Can I -- can we ask if there are’ any
objections to the motion to amend from those who are here?

THE COURT: We can. I don’t know what sort of response
you’ re going to gét.

MR. LYLES: I don’t either. I -- I mean, if somebody
ébjects to it, then 1’11 have to include them in -- in -- in
our correspondence about the motion when it gets scheduled,
you know, 1if there’'s -- if there’s an objection. I haven’t
gottgn any.objection from anyone to the motion to amend.

THE COURT: Well, again, there are some people that are
not here tqday, uh, because they'’ve already requésted to be
excused.

Uh -- now —- yes, sir?

11
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MR. TATE: Your Honor, I’m Ron Tate; I represent
Carl Catoe Construction. Uh -- I was anticipating that
Mr., Dunaway-would ask to be excused for the rest of the day,
but I did want to(point out to Your Honor that there is still
a matter involving Medallion. And I wanted to, uh, simply
ask The Court, uh, for some guidance on that point since
Mr. Dunaway is here now, uh, because we believe that, uh, and
apparently, according to what Mr. Dunaway Jjust said, he 1is
not appearing for Medallion with respect to the cross—-claims
that Medallion had filed in this case.against this whole big
group of people, uh, who are here. Uh -- I think most-—-

THE COURT: Well, let me ask. Uh -— Mr. Duﬁaway, is

that correct? You are not on the cross—claim, but you—---—

MR. DUNAWAY: Yes, sir; but ‘I could give some
clarification, I believe, for ev- -- everyone, including The
Court, if you’d bear with me -- if you would allow me.

THE COURT: All right.

MR. DUNAWAY: When Mr. Seckinger, uh, of —- of Medallion
contacted ﬁe and —-- and Mrs. Culbertson was getting off the
case, he brought me a - -number of insurance policies tﬁat I
believe would provide him with a defense with his; um —-— some
coverages that he had purchased.

I have now put Allstatel on notice of their, uh,

requirement to provide him with a defense as well as an

attorney-—-
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THE COURT: So we are talking about another attorney?

MR. DUNAWAY: Well, it’s not — but it wouldn’t be me.
It would be somebody from Allstate.

THE COURT: We’ll specify that, unless Allstate is going
to retain you.

MR. DUNAWAY: Uh -- uh, and we’re waiting. Uh —— he’s
had the requisite, uh, claims and telephone conferences with
Allstate. We're waiting for.them to respond, hopefully by
the end of the week/middle of next week, about, um, thelr
requirement to provide a defense.

THE COURT: Ail right.

MR. DUNAWAY: That’s why I -- I am not -making an
appearance in this other litigation because I believe
that---

THE COURT: Well, you are not making an appearance.
That’s what we need to know. | |

MR. TATE: Yes, sir. And, uh -- uh, that appearance of
defense counsel, hopefully on behalf of Medallion, would not
affect the cross—claim, the motion to dismiss of which was
already heard way back when, back in September.

And, Your Honor, uh -—- uh, that motion was fully
briefed, was fully argued when Ms. Culbertson was in the
case. We were asked before October 1 to subnit proposed
orders and additional briefing on that motion, which we did.

Uh -- Ms. Culbertson then moved to withdraw. And

13
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Ms. Culbertson was allowed to withdraw by order dated, uh,

October the 11t of 2012, six months ago tomorrow. Uh -- and

the order stated, Your Honor, -that Medallion shall obtain new

counsel as soon as possible and notify The Court of same.

Tt’s been six months and there’s been nobody appearing
and we’ve still got this motion out there. We had submitted
a proposed order. We’d simply; uh, respectfully submit that
the order has been -- it is ready to be signed as far as we
are concerned and we would» appreciate The Court’'s
consideration of that today.

THE COURT: In other words, uh -- uh, Ms. Culbertson
did, or Mr. Culbertson did not, what is it, uh -- uh, provide
with, um -- uh -- uh, counsel for, uh -- notification as far
as who -- who would be representing him?

MR. TATE: _ Your Honor, we have not received an

appearance, uh, on behalf of any counsel for Medallion in the

case. Uh -- Mr. Dunaway, of course, isventering what I would
consider a limited appearance today. Uh -- but we believe
that this -~ this order, uh -- uh -- uh, granting the
motions —- the —- this cross-claim---

THE COURT: In other words, you -— you’'re suggesting

that lines have been, uh -— not only did she, uh —- that, uh,
the attorney  take -- with the - with the, uh,
representation, she also took the, uh -- uh -- uh, brief or

the memorandum and the proposed order?

14
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MR. TATE: Yes; Your Honor. Instead of -- of, uh,
submitting a proposed order to The Court by October 1 as you
directed, she filed a motion to be relieved.

THE COURT: Yeah; well, that’s what I’m saying.

MR. TATE: Yes, sir.

THE COURT: You’re saying it sort of just...

MR. TATE: And no counsel‘ has appeared on this
cross-claim in six months. So we would resﬁectfully
rgquest———

THE COURT: Well, I -— I think that, whereas it, um -- I

usually do better when I’ve got two parties and I have two

sides to be heard. Uh -- not that I —- again, I'm not gonna
delay you any further. But whereas it -- I —— I —-— I -1
don’t think -- if we don’t have anybody representing them, 1
think we’d be -- that needs to be addressed first. So, um —-—
uh—-- |

MR. TATE: But, Your Honor, if I -- if I may-—-—

THE COURT: Yes, sir? T mean -- and in fact, I would

suggest that there is a sort of a change of c1rcumstances at
the time that the order was issued in October of, um —= vh —-
uh, 2012. That apparently circumstances have changed such
that I think we require, uh —- uh, something for the record
to reflect that, what is it? You now wish to -- what is it,
uh -- uh, have it, uh -- the matter, uh, addressed on the

failure to prosecute. And I -- I don’t see that in the file
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either.

MR. TATE: It will be; yes, sir. There is no motion,
uh, to dismiss these Claims———

THE COURT: Well, sir, I think that’s -- that’s the
proper procedure. If someone, uh -- uh, decides they’re not
going to, or if parties decide £hey’re not going to pursue
either a claim or a defense of their clients, it, vh -- uh,
then you, uh, dismiss it.

MR, HARJEHAUSEN? Your Honor, if I -~ if I may, I---

THE COURT: I want just one at a time. So we’ll finish
hearing from you.

MR. HARJEHAUSEN: Okay.

MR. TATE: And that -~ that’s fine. I've —— I've said
ny piece. Uh -- we think that these motions were fully
briefed-—-

THE COURT: Well, I'm ~- I'm -- let’s just say this.
I'm here on the Stoneledge Construction case. Uh -~

admitted, these things might be ancillary; uh, tangential or
whatever. But the point is, I don’t have anything in fhe
file at this timé reflecting just what you said.

MR. TATE: Yes, sir.

THE COURT: Now, I do have the order, of course,
relieving counseling. But I don’t have anything in there
that says there’s been a violation of that order ahd that it
should be, uh -- the party or the action as far as it a- —;

16
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it affects that particular party should be dismissed for
failure to prosecute.

MR. TATE: My =-- my friend, Mr. Builder here, has a
motion to strike. And I’'d, if -- if I may, ask you to —-
right now it’s on---

THE COURT: Well now, is this still on the, um —- uh -—-
uh -- uh, Mr. Dunaway’s client’s case?

MR. BUILDER: Your Honor, Lindséy Builder on---—

THE COURT: Who's on the other side of your motion?

MR. BUILDER: Medallion and---

THE COURT: Well, he doesn’'t represent Medallion except

for this one thing so”you are -- you’'re in the same situation

that he is. You don’t have anybody on the other side.

MR. BUILDER: Well, Your Honor---—

THE COURT: Are you gonna move for, what is it, um --
uh, default?

MR.lBUILDﬁR: Lindsay Builder on behalf--—-

THE COUﬁT: I don’t have a motion for a .default either.
I have -- unless you’ve filed one.

' MR. BUILDER: Lindsay Builder on behalf of-Clear View
Construction. Your Honor, I originally filed a motion ﬁo
strike based on your order relieving Ms. Culbertson and the
fact that Medallion was an L-L-C unrepresented by counsel;
strike all their pleadings.

I contacted Mr. Dunaway, provided him with a copy of

17
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that aﬁd our motion for summary judément, which is the order
that Mr. Tate has been referencing.

Uh -- based on the fact that 1'd seen Mr. Dunaway file
the motion to guash and saying that he represented Medallion,
I withdrew that motion to strike and Aresubmitted our
filings - the: motion  for summary  Jjudgment against
Medallion -- on that basis thinking that Mr. Dunaway was
representing Medallioﬁ now. |

THE COURT: Well, he's not.

MR. BUILDER: But I did have a motion to strike before
The Court.

THE COURT: He -- he -- he tells me he’s not. So, I
mean, uh, if he’'s not then, uh, you should notice they’'re —-
the Medallion, that they’1l be in default.

MR. BUILDER: So I should---

THE COURT: I —— listen, I-—-
MR. BUILDER: —j—would you like me to re-file my—--—
THE COURT: -——TI -- I stopped practicing twenty years

ago.

MR. BUILDER: All right.

THE COURT: And, um, and in fact, what is it, even when
I was practicing all my, uh --— uh, opinions weren’t all that
good. Just 1like you, I ended up in this courtroom - and
sometimes in the appellate courtrooms.

But the point is, do what you think’s best. Right now,

18
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I have‘noﬁhing. Uh, you -—-— you:—— I -- The Court’s been
advised that, what is it, a party is unrepresented.

MR. BUILDER: Yes, Your Honor.

THE COURT: And if a party’s unrepresented, then the
party has not been, uh -- uh, on notice of, uh, any motions
to be heard today.

MR, BUILDER: Well; Your Honor, my motion was to strike‘
their pleadings. based. on the fact that they were an
unrepresented L-L-C. And in the alternative that you appoint
counsel within‘a reasonable time for Medallion to represent

them.
THE COGRT:’ I appoint counsel?
MR. BUILDER: Or to difect them that they must---
THE COURT: I mean, I'm not sure that---
MR. BUILDER: Not to appoint but to---

THE COQURT: ——~T get -—- I can do that in criminal

matters but I’m not sure we've gone so far as that The

Court’s gonné take over the, um -— uh, Common Pleas practice
of it.

MR. BUILDER: Well, T misspoke, Your Honor; we're —-— to
direct——-

THE COURT: Please, let —- let’s -- we’re —-- we're --

we’re getting a little bit too deep in this; what I would say
morasé. All right, what now---
MR. HARJEHAUSEN: Your Honor, I---

19
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THE COURT: -—-in other words, give me. something to rule
on that would be, uh -- uh -- and it’s not gonna be today
because it hasn’t been filed. So, it would be the subsequent
day.

MR. HBARJEHAUSEN: ———Your Honor, my name 1is John
Harjehausen. I represent Heyward Eiectrical Services. We
have a motion on the docket today, which iélnumber'twelve for
summary . judgment on the cross—claims of Medallion at Keowee,

L—L—C gnd Bradford Seckinger.

Uh .-- that motion was filed and served while
Ms. Culbertson was counsel for these folks. Uh -- we have
served that motion on Erin Culbertson, who is the registered
agent for Medallion, even if she is no longer, uh, counsel

designated or entering appearance in this case.

THE COURT: By order .of default -— motion for default,
or a motion to uh -- uh, dismiss-—-—

MR. HARJEHAUSEN: It —- it -- so we cannot---—

THE COﬁRT: -——for failuré to -- to, uh-——-

MR. HARJEHAUSEN: ———Mr. -- Mr, Seckinger, though, is
here in an individual capacity. He doesn’t require -- the --

the statute does not require that he have an attorney
representing him. Un -- he has been given notice and been
personally served with the motion and memorandum. And we
would request that at least that portion of our motion, um,

be heard today.
20
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Uh —-- I understand from Mr. Dunaway that he’s here in a
limited capacity representing Medallion in a case that is --
has a 2013 case number or a 2012, not the Stoneledge case.

Um -- and -- and we’d mo&e for summary judgment
against -- on all of the cross—claims by both Medallion, who
arguably may need an attorney since it’s a corporate entity,
and Mr. Seckinger, in his individual capacity since he is an

individually-named, uh, cross—claimant. Um -- and this

motion was filed when counsel was present. They've had

| six months to get counsel or to look at. their insurance

policies to determine--—-

THE COURT: Yeah, that’d be -—- that’d be a wonderful
grounds for your motion to dismiss for failure to prosecute.

MR. HARJEHAUSEN: Okay. Thank you, Youf Honor.

THE COURT: QOkay; thank you. Now, howvlong*have you
known this, thatlthey haven't had any response?

MR. HARJEHAUSEN: Well, we filed our motion when they
did have counsel,. Your Honor.

THE COURT: Well, I did know that, but I -- obviously
you’ve known that they didn’t have, uh —-- that -- that she
was reiieved as counsel.

MR. HARJEHAUS#N: Uh -- prob— -- probably from three
months, and we anticipated---

THE COURT: And you haven’t filed anything to let The
Court know that that’s what it was gonna be faced with this

21
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morning? Thank you.

MR. HARJEHAUSEN: And we learned —— we learned yesterday
that Mr; Dunaway’ had filed a motion. and were under the
impression that he wés appearing in this case.

THE COURT: So, therefore, you did -- you knew until
yesterday that it wés no one. Because the last action was to
relieve counsel and no one has made an appearance, uh, gither
informally or formally.

I'm Jjust asking though, you have To help The Court
sometime because I can’t just sua —-— sua sponte, uh, strike
actions and, uh, dismiss actions or grant even judgments. 1
have to have something that runs -- that, um --— uh, relates
and, uh, reflects that all parties have -- are properly
noticed before The Court:. |

MR. HARJEHAUSEN: I understand.

THE COURT: | All right; I don’t know what that does to
this wonderful, um -- uh, roster we have, but we’ll wait apd
see as we come along. So now we get -- we’re back -- all
right.

Your, uh -~‘uh, Medallion will be continued, uh, as far
as Dunaway -- Mr. Dunaway’s representation until the time
that, um, -- uh, the principle -- I guess, Mr. Albergotti and
Mr. Dunaway can, what 'is it, uh, schedule a hearindg. And
also, uh, it would be nice if you could, what is it, uh, to

R
join the issues as far as whatever motions are gonna be
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pending.

MR. ALBERGOTTI: Your Honor, one of the -- one of £he_
problems on our motion to amend, it’s -- technically it
invol&es —- it -- it involves all the lawyers that are here.

So it's -- and it will---

THE COURT: Well, if they do, I think you’d better get
their addresses and, um -- uh, so they can be served.

MR. ALBERGOTTI: Well, they’ve been served.

THE COURT: All right. Well then, what’s the problem?

MR. ALBERGOTTI: Nothing, Your Honor. It’s just —- I
just wanted to bring it to your attention that it’s -- it
would be a big hearing, not just me and Mr. Dunaway.

THE COURT: Well, I'm not saying it’s gonna -- uh, the
size of .the hearing. The size of the hearing is gonna be the
size of the, um —-- uh -- it, uh -- action. If it’s gét more
than one party involved, it’s gonna obviously have all the
parties theref

MR. ALBERGOTTI: Yes, sir.

THE COURT: But my main .thing is that you-all, uh —-— you
need to, um -- uh, when you -— you as pﬂincipals on that.
particular motion, what is it, need to, uh, be sure that the
others who wquld have an interest in it are notified.

I'm letting you have the, uh, the choice of, uh, working
out when that motion will be heard, then I’1l hear the otﬁers

if they want it to be continued.
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MR. ALBERGOTTI: Yes, sir.

THE COURT: They -- I guess not. I just need to move
on---

MR. ALBERGOTTI: Yes, sir.

THE COURT: --—if you understand, Mr. Albergotti.

MR. ALBERGOTTI: Yes, sir.

THE COURT: All right. and so you are continued,
Mr. Dunaway.

MR. DUNAWAY: Thank you, Your Honor.

THE COURT: And---

MR. ALBERGOTTI: Your Honor, and our—--—

THE COURT: ---I guess you——-

MR. ALBERGOTTI: -—--and our—--

THE COURT: --—are too.

MR. ALBERGOTTI: -——-our motion to éonsolidate, and it
was the last motion in the other -- in the Bank Greenville

case and the foreclosure by Bank Greenville, those are

continued as well I take it?

THE COURT: Continued as well, right. And --— all of
those in the -- in‘ —— in -- and I think you did it
appropriately, Bank, yh -- Bank Greenville case, are
continued.

MR. ALBERGOTTI: All right, sir.
THE COURT: (After pause.) But I do expect, what is it,

um -- uh, cooperation between parties in trying to get it

24
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resolved. I mean, except for a time.

MR. ALBERGOTTI: Yes, sir.

THE COURT: Very good. In other words, please don't
let —- wait out there for me to call you. I think that’s
impossible.

MR. ALBERGOTTI: No, sir. We’ll be-—-

THE COURT: All right.

MR. ALBERGOTTI: ---contacting Ms. Burton.

THE COURT: Thank you. Plus, I think there is a, uh,
case, uh, that says that The Court has ultimate
responsibility for, uh, its, uh -- uh, conduct of, uh, cases
and trials of cases. S0 without,.uh, Rule, what is it, 42 --
whichever is the one for failure to prosecute --— there’s an
inherent authority for the crate (sic) -- The Court, uh, to
just dismiss actions. And then, of course, what is it, it’'s
usually -- I would imagine it’s done without prejudice. It
I'm not mistaken, I think it’s Crestwood Golf Club, uh, is
one of the parties.

MR. ALBERGOTTI: All right, sir; thank you.

THE COURT: But I don’t want to get there. But the
thing is, I -- I —-- at some point, um -- uh -- uh, at some,
uh -- pruning needs to be done if there’s any dead wood on

the matter. All right, so much for my editorial comments.
Now, are we back on the, uh, regular roster?

MR. LYLES: As far as I know, Judge; yes, sir.

25
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THE COURT: All right. Uh -- the -— and the first one
would be, um, defense motion for reconsideration? Do you-all
all have a copy of the roster?

MR. LYLES: I do, Judge. I don’'t know-—-

MR. IMHOFF: Yes, Judge.

THE CLERK: Un -- T -— I don’t mean to interrupt; his
copy does not mirror ours and I don’t mind making a copy for
them so they-—--

THE COURT: Let’s do that if you would.

THE CLERK: -——can stay on the same page.

THE COURT: All right; all right, so we'll stand at ease
for a minute so we find out where we are.

(WHEREUPON, COURT STOOD AT EASE.)

MR. IMHOFF: Your Honor, if I may, Just a littile
housekeeping?

THE COURT: Certainly.

MR. IMHOFF: I have a stack of briefs which I’ve sent by
mail and by email to you. Do you have these briefs in your
office or should I hand -- hand them up to you?

THE COURT: If you’ve filed them with The Court, I'1l1
have them.

THE CLERK: Well, we’ve received a ton a briefs.

(WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORD.)

(WHEREUPON, PROCEEDINGS CONTINUED.)

/ 26
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THE COURT: Ail right, are we ready?

THE CLERK: Yes.

THE COURT: Ms. Cross, are you ready?

COURT REPORTER: Yes, sir.

THE COURT: All right, let’s, um —-— we' re back on the
record then, uh, with the first, uh, motion for
reconsideration. (After pause.) Um —- and you have the, uh,
roster, so who is that?

{NO RESPONSE.)

THE COURT: Who’s the, uh, moving party in the first,

uh---

THE CLERK: Uﬁ<—— it is (after pause), well, it’s the,
uh, defendant motion. Is this your, uh -- it’s Mr. Imhoff’s
motion.

MR. IMHOFF: That’s me, yes.

THE COURT: All right. Mr. Imhoff?

MR. IMHOFF: Thank you; Your Honor.v Un -- we're
gonna —- I'm gonna -- I'm gonna try to make this as short for
you as ~- as possible, Your Honor. As you can see from the

roster, I’'ve actually filed three motions for this-——-
THE COURT: All right. I was gonna ask you about that.
I think, um, I have one, three and five 1is your motions?

MR. IMHOFF: That’s correct, Your Honor.

THE COURT: All right. Well, could you -—- it would be
proper to, uh -- are there going to be the same grounds?
27
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MR. IMHOFF: Yes and no, Your Honor. They’re very, very

similar grounds. I have briefed them all. Um —-- as I
understand it, your —- your office has received those briefs.
They’ re very, very similar. As you know, you've heard all

those motions for summary judgment from the subcontractors so
they’re very similar.

THE COURT: Right.

MR. IMHOFF: You collapsed all of the causes of action
and the equitable indemnity and then found that my client,
Marick, had unclean hands, essentially, um, on all of them.

(

THE COURT: Right.

MR. IMHOFF: Um — and so, we are here today for several
reasons to ask you to reconsider that. But, you have heard
on at least two, maybe three occasions the arguments on that.
And so we have put the arguments into these briefs. We have
also included, uh, the contracts that were discussed,
deposition testimony that was diécussed, so that this Court,
any other Court that looks at it, has all of the information

before it.

Um -—- so I don’t think we need to argue each one of
those motions individually. I -- I think that it has been

done and is done again in the brief. TIf I---

THE COURT: All right, 1let’s do this. Uh -- the
first -- the one that is, um, on the roster is the first
motion for reconsideration. VWho is, um -—- uh, the sub on
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that one?

MR. IMHOFF: ' I can’t tell from the roster, Your Honor.

THE COURT: Does somebody know?

MR. IMHOFF: I'm sorry, Your Honor?

THE COURT: 1 ﬁean, is somebody here on the---

MR. ROOT: Your Honor, thg roster déesn’t say. I know
that there are several---

THE COURT: Your name?

- MR. ROOT: i'm sorry -- 8o sorry; David Root. I
represent Builder’s First Source, one of Fhe' parties who
prevailed -- here you go -—- prevailed on the motion for
sumnary judgment.

THE COURT: All right; wéll, let’s just take up that one
then; It’s gonna be one of the three?

MR. ROOT:. It is, Your Honor. I —— I’'m on two ofders
because they’re broken up. Um -- but, yes, absolutely, we
can téke up that one first.

THE COURT: Right; one is for Builder’s GSource. Is
there another?

MR. ROOT: Builder’'s First Source and there are two
orders that contain or address the dismissal on a summary
judgment of the cross-claims that Marick made against, uh,
Builder’'s First Source.

THE COURT: All right. And. that -- gh, so you have
those two as being one through -~- one of the -- one, three or
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five?

MR. IMHOFF: That -- yes, Your Honor.

THE COURT: All right. Well, let’s address the
Builder’s First Source. Um -- uh, your motion to reconsider
the order of, uh —— in that case?

{ MR. IMHOFF: Yes, Your Honor, they're essentially --
they’re essentially all -- all the same, except for maybe
some of the different testimény. Um —-- if -- we would say
first that discovery wasn’t complete. I think that was on
the record at omne of the last hearings. But as it -- there

were so many hearings, I’m not sure that got said at each
individual, uh, nmotion for swmary judgment. Uh -- but it is
correct that discovery was still ongoing.

Plaintiff’s expert had not finished his testimony. More
importantly to me, my expert, Randy Steel, had not finished
his testimony. and I think I may have taken ten minutes at
the end of a very long day to try and ask him soﬁe questions
in the middle of his testiﬁony, while there were other
defehdants still able to take his testimony, to try to get at

least a little bit of information on the record for The

Court.

Un -- and so as to all of them -- I want to make it
clear for the. record -- as to all of the motions for
reconsider -- to reconsider and all of the hearings on the

subcontractors’ motion for summary Jjudgment, we would state
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that discovery was still on-going. And,’ that most
importantly, my expert never had a full chance to give his
opinion, uh, in response to my questions regarding
supervision of the subcontractors, which is essentially the
basis of all of the subcontractors’ mbtions.

Um -- secondly, Your Honor, where there were contracts
with certain subcontractors,  you’ll remember that we brought
cross—-claims not only for negligence and equitable indennity,

but also for a breach of contract and for contractual

indemnity, which I - I ﬁnderstand there's been some
confusion about that. But I have now attached those
contracts to, uh, the briefs for each of, uh -- each of the
parties.

So, if Your Honor would like to look at the contract —-—
and I'undersgand that several of the parties will argue that
those contracts post-date the work. We -- we make an
argument that those contracts were for the work and,
therefore, there 1is equitable indemnity -- I'm sorry,
contractual indemnity or a breach of contract, uh, and the
indemnity agreement or clause in the contract.

And the third part, Your Honor, is the deposition
testimony. I think, as -- as best I could, I tried to inform
The Court where there had been evidence or deposition
testimony for each of the subcontractors, uh, that would give

rise to the -- some reasonable analysis that a jury could
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find that my client, Marick, did, in fact, supervise, uh, or
did not have unclean hands.

And so, I‘ve attached that deposition testimony, where I
could find it, to the appropriate briefs.

Again, I -- Your Honor, I was trying to, because we'! ve
argued this so much, I'm trying to make it as short---

THE COURT: I understand.

MR. IMHOFF: ———todéy-——

' THE COURT: 1 understand.

MR. IMHOFF: ---as possible.

THE COURT: All right. But —-- and, uh, for -- not only
for the record, but, uh, as you well know, that your filings
will be, uh, incorporated and used for a, uh -— uh, an
argument. That, uh, you don’'t have to, um -—- um -- uh,
present oral arguﬁent_on matters that have been briefed and
filed with The Court. |

MR. . IMHOFF: Aand I - -- and we’ve -- and as I1I've said,
we’ve done that at length. Uh, I.-- it -— the only thing --
the only new things that I think we’ve added is to make sure
that the -- the discovery that’s still ongoing applies to
every one of the motions for summary Jjudgment and then
briefed where I could to add evidence of the contract or
deposition testimony.

THE COURT: All right.

MR. IMHOFF: Thank you, Your Honor.
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"THE COURT: Mr. Root?

MR, ROOT: (NO VERBAL RESPONSE.)

THE COURT: Well, go ahead and consult with your
co-counsel.

MR. LYLES: Whoa.

(WHEREUPON( PROCEEDINGS WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORD.) .

(WHEREUPON, PROCEEDINGS CONTINUED.) .

MR. ROOT: All right. If it please The Court, Your
Honor, David Root again for Builder’s First Source. And I
agree, uh, with the primary point that Mr. Imhoff is making.

\'These issues -- these arguments have been made to Your
Honor twice, um, and essentially three times and they’'ve
been briefed. Initially they’ve Dbeen briefed by way of
supplemental briefs and we have submitted proposed orders and
we eventually had the order éigned.

And as I indicated initially too, the>orders included
my client, Builder’s First Source, and it disposed of the
cross—-claims against Builder’s First Source as to the counts,
um, that Marick alleged against it in its cross-claims being
for equitable indemnity, negligence, breach Qf contract, and
breach of warranty. I have copies of, um, Your Honoxr’s
orders if it would help. I don’t know if you have them right
in front of you. If it would help-—-—

THE COURT: I have —- I have one.

33

000411




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

STONELEDGE AT LAKE KEOWEE OWNERS' ASSOCIATION, INC., ET. AL V.
TMK DEVELOPMENT CO., LLC, ET. AL - MOTIONS HEARING

MR. ROOT: Okay. The only reason I point to these 1is
because there are diff- -- there are -- On€ oraer has
Builder’s First Source, B-F-S, as well as Catoe Construction
and all of Catoe’s subcontractors on it. And another order
has Builder’s First Source as well as -- as Southern,

Concrete, uh, Clear View and Michael Franz on it.

Uh -- they deal with first -- the first one deals with
negligence, equitable indemnity. The second dealing with
breach of contract and breach of warranty. I was Jjust

wanting to make that clear since we're on a motion to

reconsider.

I agree though that we don’t need to parade all of these
arguments back in front of you. I think you got it right
when you signed these orders.

Uh —-- just to address the points that I guess we haven't
addressed by way of the order, as far as the -- or, haven’'t
been addressed fully before.

" As far as discovery goes in the- 2009 cases, um,
Mr. Steel, the expert for Marick, testified that Marick did,
uh, violate the building code and that is a primary premise,
um, upon which we argueé that Marick had fault.

Um -- inasmuch as —-- as Marick needed to be re- -— OI,
excuse me, Mr. Steel needed to be re-deposed, I guess it’s
been since Sep- -- September, he could have been re-noticed
and re-deposed by, uh, Marick’s counsel since it’s been a
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good length of time.

I think the only other issue that I need to address
would be about the timeliness of the filing. The initial
ﬁotions subnitted by Marick, uh, for reconsideration of these
orders, that’s all the parties just --— just say, um, that The
Court was wrongd, ‘Cause. the orders violate South Carolina
law. Essentially, that’s the only basis they gave.

And then yesterday afternoon we all received packages of
about a hundred and fifteen pages on average that contained
mo?e bases of -- for‘the motion. But as Mr. Imhoff said,
legally they’re the same; but also, all of his deposition
testimony is in the'record. So I would just object to that
for purposes of the record today so I have that on there.
But, otherwise-—-

THE COURT: All right. I'm gonna note your objection

that the filings were made, um -- uh -- um, not timely in the
sense —- in the sense that, uh -- uh, notice of the hearings.
But it ~-- I am going to included it in -- if, uh,

this matter’s gonna be reviéwed, I want, um, the Appellate
Court, uh, to have, what 1is it, the pbenefit of all of your
filings. I might say, I 'looked at one; it was sixty-three
pages. And, um, -then there’s -—- you say it's‘a hundred and
fifteen in the other side. Un -- you’ll have to give me,
um -- uh -- uh, I .would have had a difficult time and my

family would -- probably would have complained if 1'd spent
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all that time between tﬂe time they were filed and this
morning with them.

So anyway, I ;— I'11 note that.your timeliness is, um,
part of it, but I am going to; uh, be sure that whoever looks
at it can determine‘whether or not it, uh, was, uh-—-

MR. ROOT: I appreciate you hearing my objection and
making a ruling on it.

THE COURT: All right. Anything else? Ali right, uh,
Mr. Im- —-- Imhoff?

MR. IMHOFF: Your Honor, just -- Jjust two things in

regard, uh, to the continuing discovery and the deposition of

Raymond Steel. Uh -- Raymond Steel is my expert. I -
I’m —- I'm not gonna notice him for a deposition. He's ——
he’s my expert. If -- if anyone else wanted more testimony

from him, I would say that that is anyone else in the case.

T don‘t -- I’ve -- 1I've never noticed my own expert’s

deposition before, maybe somecone else has.

THE COURT: Well, sometimes you, uvh -- it -- on a
summary judgmenﬁ you will have, what is it, um —-- uh —- uh —--
uh, affidavits at least, or something that would suggest
-~ 1

that, what is 1it, there is a genuine issue. Not as a

mean, I understand that, what is it, I don’'t want the

charge —— I don’t want this case is -- is decided because the

dog didn’'t bark. But, it’s more than, um -- uh, something

didn’t happen than something that has a —— creates a genuine
36
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issue.

MR. IMHOFF: The second issue as to that is we —-- I'm
not sure The Court has ruled; maybe verbally you ruled.
Uh -- as you know, some of this case is up on appeal. Some
of it may be stayed, some of it may not be; we’ll address
that later. Bukt, that also comes into play.

THE COURT: Well, now, what —-- now what haven’t I ruled
on? Now, I'm limiting these motions to a motion to
reconsider my granting the summary judgment, uh, as to the,
the two that I have now is Builder’s First Source, um == uh,
Southern Concrete and what was tﬁe other one?

MR. ROOT: On these —-- on these two orders are included
Bullder’s First Sourée, Carl Catoe Construction Company, um,
as well as Catoe’s subcontractors, that’s what we’ve been
calling them. That’s for the most part what makés up the
rest of them.

THE COURT: All right, so it's Catoe, uh, and Builder’s
First Source are the, uh, principals; all right.

MR. SMITH: And then on one of the other orders, as you
pointed out, Southern Concrete might be on---

THE COURT: Oh,  Southern is the third one?

MR. SMITH: And Clear View.

THE COURT: Okay. Well, those are the -- the three
that, uh, that the orders really addressed. And, um, those
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are the ones I’11 be -- on these motions I’11 be considering.

MR. ROOT: And -- and I'm sure counsel for those
entitiesrwill at least want to stand up and say we’ re here
about the arguments, what have you —--— just so the record is

clear.

THE COURT: Well, let’s do that so that we, what is it,

um —-- uh, resolve the matters-——

MR. TATE: Your Honor, if I may, 1'm Ronald Tate
again—--—-

THE COURT: —-—at least for this —- this level. I mean,
it’s either going —-- I’m going to reverse it and we all go

to, uh, trial on the matter.

MR. TATE: Yes, sir. Uh —-- Your Honor, I'm Ron Tate; 1
represent Carl Catoe Construction along with Dana Lang who' s
here today.

Uh -- we would also adopt, uh, Mr. Root’s arguments.
Uh -- if I may list the names of whd are identified as the
Catoe subcontractors? Their counsel are probably here. They
may want to chime in---

THE COURT: Is —- is this the gentleman, um, behind you?

MR. TATE: Uh -- the -- that would be the gentleman
behind me and probably some others. But if I may, for the
record, just list them?

THE COURT: All right.

MR. TATE: Uh —-- they are identified as, uh, T-G
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Construction, L-L-C.

THE COURT: All right; who is that attorney?

MR. SMITH:  I’m Chris Smith, Your Honorx, represent- —---—

THE COURT: Pardon?

MR. SMITH: ~—-—Chris Smith, répresenting T-G
Construction.

THE COURT: Smith? Mr. Smith---

MR. SMITH: Yes, sir.

THE COURT: ---uh-huh. All right.

MR. TATE: Alejandro Al- —; Avalos —-—- Avalos,
A-V-A-L-0-3, Cruz, C-R-U-%Z; Herbert (sic) AcCros Hernandez.

THE COURT: Now, is -- those -- those are two separate,
uh, subs?

MR. TATE: Those are separate subcon- —--

THE COURT: All right, who represents Alejandro?

(NO RESPONSE.) |

THE»COURT: He’s not here?

MR. TATE: Their counsel may not be present.

THE COURT: Oh, okay. |

MR. TATE: Uh -- Martin Hernandez-Aviles, A-V-I-L-E-S;
Ester Moran---

THE COURT: All right, is he, uh -— now, again, give me
pafties' namés.

MR. TATE: Yes, sSir.

THE COURT: All right, uh, is Aviles, uh, one party?
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TATE: Aviles is one party.

COURT: All right, and who represents him (after

pause) or her?

MR.

TATE: Their counsel’s not present. I believe all

these people are represented.

THE

MR.

Mentado.

THE

MR.

THE

THE

THE

MR.

THE

MR.

COURT: Okay.

TATE: Uh —-- the next one is Ester, E-S-T-E-R, Moran

COURT: M-A—-T-A-D-07
WARD: Yes, Your Honor. Jason Ward here——-

COURT: Moore?

WARD: ---for Ms. Moran. dJason Ward---

COURT: Ward---

WARD: ~—--W-A-R-D---
COURT: ---Mr. Ward; all right.
WARD: -—--here for Ester Moran Mentado.

COURT: All right.

TATE: All right, the next omne is, uh, Socorro,

3-0-C-E-R-R-0 (sic) Castillo Montel.

THE
MR.

THE

COURT: Let’s go with Montel; is that the last name?

TATE: Montel.

COURT: Yeah, okay. Who represents —- anybody -~ is

he represented here?

(NO RESPONSE.)

THE

COURT: All right.
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MR. TATE: 2And the next one 1is --— and the last one is,
zarate, Z-A-R-A-T-E Construction. And I don’t believe his
counsel is—--

THE COURT: Z-R-A?

MR. TATE: 2-A-R-A-T-E Construction.

THE COURT: All right; and who represents him -- or, it?

MR. TATE: Uh -- Finley Clarke> in Florence; I don’t
believe he’s here.

THE. COURT: A1l right. And, um, you represent, uh,
Catoe and the subs are represented --— they are all rep- ——
are represented today ére Mr. Smith on T-G, and'Mr. Ward on
Mentado? All right.

MR. TATE: Thank you, Your Honor.

THE COURT: Now, Mr. Smith or, uh, Mr. Ward, do you
adopt, um -- uh, Mr. Root’s, um -~ uh, position?

MR. WARD: Yes, we do, Your Honor.

THE COURT: All right.

MR. SMITH: I do, Your Honor.

THE COURT: And Mr. Smith, very good. Thank you,
gentlemen. All right; anything else, Mr. Imhoff?

MR. IMHOFF: Uh -- nothing, Your Honor, Jjust -- just
I’m—;~ |

THE COURT: Oh, wait a minute, got somebody else.

MR. BUILDER: Your Honor—---

THE CQURT: Yes, sir?
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MR. BUILDER: ---Lindsey Builder on behalf of Clear View
Construction and Michael Franz. We are on one of Mr. Root's
orders, uh, regarding breach of contract and breach of
warranty and we have a separate order for Clear View on
equitable indemnity and negligence. I adopt Mr. Root's
arguments‘dn both of those; they follow the same grounds,
um, your order is---

THE COURT: All right; and, again, your -~ your name,
sir?

MR. BUILDER: Lindsay Builder.

THE COURT: Builder?

MR. BUILbER; Yes, sir; like house builder.

THE COURT: All right; that’s interesting. All right.
And you represent?

MR. BUILDER: Clear View Construction---

THE COURT: Clear View.

MR. BUILDER: --—and Michael Franz.

THE COURT: Individually?

MR. BUILDER: Yes, sir —— yes, Your Honor.

THE COURT: All right. Um -—- and youf -— your —— the
order in your case, uh, was based pretty much on the same, -
um -- uh -- uh, issues that, um, the -- all of the causes of
action were folded into the equitable indemnification and

that The Court in that order found that there was, um

uh -- uh, unclean hands?
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MR. BUILDER: Yes, Your Honor; that is correct.

THE COURT: All right. ALl right; yes, sir.

MR. MEBANE: Your Honor, Robert Mebane for Southern
Concrete. Un -- we also adopt the arguments of Mr. Root.
Um -- and we were on one of the orders as well. The same —-
basically the same arguments that have prev— —-— previously

been made, Your Honor.

THE COURT: AlLl right; and that’s Mevin?

MR. MEBANE: Uh -- yes, sir.

THE COURT: M-E-V-I-N7

MR. MEBANE: Uh -- M-E-B-A- ——=

THE COURT: B; Mebin (sic).

MR. MEBANE: Yes, sir.

THE COURT: 1I'm sorry?

MR. MEBANE: M-E-B-A-N-E.

THE COURT: M-E-B-A-N (sic); all right. Thank you, sir.
All right. |

MR. IMHOFF: - Your Honor, I think we juét- did the
exercise, 5ut just to make sure, there are three motions to
reconsider basgd én fhree orders from this Court, um, that -—-
that we're arguing today based on all of those people that
just stood up. Southern Concrete, Catoe, Buillder’s First
Source, Clear View, uh, their individgals and then all of the
subcoﬁtractors. And I just wanted to make sure that that was

on the record. -
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THE COURT: Very good. Now,‘that -- that is The Court’s
understanding and I’ve had the —-- and I appreciafe your
cooperation in being able -- .able to, uh, sort of
consolidate, um -- uh, the orders; oI, the considerations of

the orders.

A1l right; if there's nothing else, um, (after pause) I

really do not find that thefe’was any,.uh —— and I'm doing
this from recall —— um ;— uh, that there was any error of law
or misconstruction of, um -- uh, fact. And that, um, the
order in each of these cases, um —~ uh, to include the ones
who are not subject to- —- but -- put the orders that go to
Marick’s, um -- uh, counterclaims, uh, their causes of
action, uh, -- negligence, breach of contract and equitable
indemnification were all folded into eéuitable
indemnification. I do find that, uh -- uh, that the -- the

conclusion of, um, Marick’s unclean hands would be such 1t
would defeat those claims. And, uh, motion to reconsider is
denied. Very good.

MR. IMHOFF: Thank you, Your Honor. T think I can move
down.

THE COURT: All right; very good. All right, uh, what's
nexﬁ?

THE CLERK: Um -- it deals with the number four, which
is M-H-C Contractors’ motion for éummary judgnent.

MR. ROOT: 1I'm sorry, Yoﬁr Honor, and I -— and I do want
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to get back by -- behind the bar. In the review, do you want
us to prepare Court -- short orders or you just do a Form
four order for that?

THE COURT: Uh —- it would be —- it’d be good to prepare
an order for me.

"MR. ROOT: Yes, sir.

THE COURT: Um...

{WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORﬁ.)

(WHEREUPON, PROCEEDINGS CONTINUED.)

THE COURT: I tell you what, just it, uh -- inasmuch as,
um —— uh -- uh, vyou have all of the captions on Yyour
machines, how about, what is it, you preparing it? I can
tell you what the language would be.

After careful consideration, uh, and reviewy‘ uh, The
Cdurt finds that there was no, uh, error of law oOr
misconstruction of faéts and that the, uh, motion for, uh,
reconsideration should be denied. (After pause.) Very good.

'MR. ROOT: Thank you, Your Honor.

THE COURT: Then -- and that -- and that’s —— that’s, I
Lhink, sufficient. At least it has been up until now.

All right; so this is, um, motion forlsummary judgment;
is that correct?

MS. MURPH: Yes.

THE COURT: Yes, ma’am; all right.

45

000423




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

ET. AL Vv.

STONELEDGE AT LAKE KEOWEE OWNERS’ ASSOCIATION, INC.,
TMK DEVELOPMENT CO., LLC, ET. AL - MOTIONS HEARING

MS. MURPH: Um =-- my name is Megan Murph, and I

represent M-H-C Contractors and Miguel Porras Choncoas.

I -- we are, um, we're before The Court on our motion
for summary Jjudgment; it’s a cross-claim from Marick. We
were also a sub of Marick’s to perform stone work in phase
two of Stoneledge. and as we just discussed, The Court
granted summary judgments of similarly situated defendants,
including Clear View, whose work -—- scope of work was

identical to ours.

Um -— the cross-claims against M-H-C are the same ones;
negligence,. breach of contract, breach of warranty and
ethical indemnification. And, like the other defendants, the
same arguments, uh, that the first three claims we fold into
ethical indemnification. And then, um---

THE COURT: Well, let me ask you, um, is the, uh --
Marick’s position going to be that there was a contract or
something like that bound them or?

MS. MURPH: - There was prior; it was —-- but not with this
Jjob. it was the same as, um —— as before their prior
contracts and prior jobs.

THE COURT: All right. So you’re just saying that you,
uh, pretty much, uh, as in the other cases of, um -- uh,
Marick’s cross—-claim, uh, that, um -- uh, there’s no, uh,
genuine issue as to their involvement and that involvement
was such that, what is it, that it would taint, uh, their
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cause of actions?

MS. MURPH: Exactly. It’s the -- it’s the same thing
that you’ve ruled on and we're in the éame place as the other
subcontractors.

THE COURT: All right; Mr. Imhoff?

MR. IMHOFF: Um-—-

THE COURT: Now, has this one been briefed?

MR. IMHOFF: No, Your Honor, I -- I -- frankly, I think
I just missed this one. I -~ I mean, I didn't see it. But,
uh -- uh, be- -- Dbecause we’ve already discussed it many

times, I would say first:the same thing, 1f discovery is-——-

THE COURT: Well, let me ask you this, uh, but do you

have 'any -- I —— I'm a 1ittle bit concerned that, what is 1it,
um, this is a summary judgment. In other words, it’s not a
reconsideration and -- and so it’d be their, uh =-- their

first, uh, instances of a Court, you know, considering the
judgment -- summary judgment. I understand that the, uh --—
uh, the legal argument is going to be the same---

MS. MURPH: . Right.

TFHE COURT: ---on both sides. Uh —-- but the only thing
is, I'm a little bit concerned about the factual basis for
it, you know, because again, it’'s a summary- judgment on this
continuing issue.

MR. IMHOFF: I —- and I would ask The Court to allow me
to brief it, uh, if I could, without maybe coming back up
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here to The Court.
THE COURT: Well, let me ask you this. Um -- uh,_would
&ou be, uh, willing to, uh, have it decided on, uh -- uh,
priefs, or/and affidavits? I mean, without further hearing?
MR. IMHOFF: I —-— I would---

MS. MURPH: Yes.

MR, IMHOFFE: ---I would be fine with that, Your Homnor.
But if I may, um, and this is -- this is sort of a conundrum
that we're in. My client -— we, as you ¥now, have taken the

bosition that because of the appeals, this case is stayed,
especially for, more impor;antly, as to pﬁase two. M-H-C is
a~phase two sub-contractor. You'll see, if you go down your
list éf motions today, that I actually filed a motion to
guash, a' motion for protective order, because depositions
were being schedﬁled. We have not taken M-H-C's deposition,
because I don’t think M-H-C had counsel until-—-

MS. MURPH: We were late.

MR. IMHOFF: ---after the appeals were filed.

MS. MURPH: Hence, that’s why we're filing now.

MR. IMHOFF: And so, I would ——- I would like to take
their deposition.

THE COURT: So in other words, we don’t even have a

factual basis yet?

'MR. IMHOFF: And that’s a problem because 1 think

that—-—--
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THE COQURT: Well, that’s -- that’s one of the grounds
for not, um -- uh, granting or -— OF considering summary
judgment if there is, um -- uh, a need for developing a

factual record.

And, again, it doesn’'t -- now, that doesn’t mean that,
uth -- as we all know, a summary judgment is, uh, is not
conclusive, uh, unless it’'s granted.

And, uh -- but the -- the fact is that, um, it can be
renewed based on, you know, the development of the record.

MR. IMHOFF: -I guess my position would be that the
sunmary ﬁudgment hearing or this summary judgment motion
should not be heard if the case is SFayed.

THE COURT: Well, the only thing is, as —-—- as I say,
the -- the -- if I should deny the summary judgment, it does
not prejudice the, um -- uh, parties ability to renew it, you
know, based on a —-- a -- a more -~ I -- in other words, I
find at this time, my, uh -- obviously, uh, not —-— not .your
problem because you weren’t retainéd or at least, um -- uh,
brought into that until later, uh, that the case does need to
be, as far as your particular client’s concerned, uh, needs
to be developed. And, uh, at least the, uyh -- uh, the
cross—-claimant here, uh, have the opportunity to develop any,
uh, support for its claim. In other words, what you —— You
want to have denied.

MS. MURPH: Which -- well, we filed, Judge,-like a few
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months ago. So it’s been -- he’s had the motion.

MR. IMHOFF: But we’re taking the position this case is
stayed. And if I take a deposition during a stay then I'm
under the —-- I know it’s not The Court’s problem. But, uh --—
but thaﬁ's —— that’s sort of where I sit. if I'm filing a

motion to quash then I---

THE COURT: Well, it -- has all of the -- the, um, cases
been appealed?

" MR. IMHOFF: Yo, Your Honor, no.

THE COURT: But is this one that is under the appeal?

MR. IMHOFEF: No, because you’ve never heard or granted
this particular motion.

THE COURT: Well, I mean, was the —— .was this party,
though? Uh -- was this party a, um -~ uh -- uh, considered
in the appeal? In other words-—-—

MS. MURPH: Yes.

THE COURT: It was?

MS. MURPH: We -- we were part of the case when the

appeal was made.

THE COURT: Well, when the apbeal went up, were Yyou
noted in the, uh, caption?

MR. IMHOFF: Yes, but they weren’t represented, I don't
believe.

THE COURT: All right; Mr. Lyles?

MR. LYLES: Your Honor, I don’t -- I don’t think that
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M-H-C was -- was denoted at all in that appeal. They were
a -— a party in the case at the time that Jason appealed your
order granting summary judgment with respect to site
contractors. |

So M-H-C -- their claim against M-H-C was .not involved
in that appeal.

THE COURT: Well, let me -— and —— and, again, I'm
obviously, what‘is it, uﬁ - uh( Mr. Imhoff’s, um, cqncern is
governed by, uh, the rules governing appeals that what, uh
where they are stayed.

Um -- and if it -- you were not a part of the appeal, in
other words, you did mnot, um -- uh --— has it been briefed or
anything as yet? |

MR. IMHOFF: The appeal?

THE COURT: Yeah.

MR. IMHOFF: Yes, Your Honor.

THE. COURT: Well, did -- did you, vh, note an appearance
in the appeal?

MS. MURPH: Nb. We —— we weren’t in the original~——

THE COURT: Well, there -- that’s what -- what I'm --
‘I'm saying, I think that these -- these, uh -- ones who were
not ‘included in the appeal. In other words, the; ph ~-- uh —-

uh, the subs and the, um -- uh -—- uh -- uh, the defendants or

{whatever or cross-claim defendants. Um --— and they were not

included in the appeal. I don’t think that would interfere
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with a -- a pursuit of the others.} In other words, I’d go -~
I think that you are entitled -- I'm -- in other words,
I'm not gonna grant your summary Jjudgment. In fact, I think
the -- to clear the record, it’d probably be better to go
ahead and, uh, deny it without prejudice. In other woxds,
renew it upon the, um —- uh, cross-claimant, uh -- uh, having
the opportunity to develop his case.

MR. IMHOFF: Thank you, Your Honor.

MR. LYLES: Thank you.

THE COURT: Now —-- but, again, I don’t think that, um -~
how much time? - It —— it =-- 1like, uh —-- uh, as has been
noted, we’'ve had fhese things. Qf course, what, it's almost
impossible to get all of these cases together at one time.
So how much time do you need for development of, uh, whatever
your opposition to the, uh, motion for summary judgment is?

MR. IMHOFF: Um -- well, it’s mnot -—- it's not
necessarily a timingvissue, Your -- Your Homor. I -- T == I
thought, and I may havé misunderstood you, I thought that the
last time that we argued the stay issue —— you know, the loss
of jurisdiction by this Court because of the appeals —— you
were inélined to stay phase two and you were thinking about
bifurcating the case to allow phase one to go forward.

THE COURT: i think, if I'm not mistaken, and this is
coming -- this is -- you -- you =~ you’re testing an old
person’s recall -- that I’ve —--.I've taken several positions
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about bifurcation, you know, phase one and phase two. And I
don’t know which one’s my current one right now.

The only thing, I'm just trying to move this case along.

‘and 1’d be honest with you, uh, T think it’s like eating a

bear; you have to do it a piece at a time. You can’t much
consume the whole case, what is it, at one time. We need to
whittle it down to something the jury can understand.

So, therefore, um, notwithstanding my, uh, ruling
before, my ruling in this particular -—- on this summary
judgment -- the motion for summary judgment, is I'm going to
grant, uh, the, um -- ‘yh, cross-claimant, uh, an opportunity
to aevelop, uh, any case that he would have.

And, again, as I said -— ma’am?

MS. MURPH: Never mind, go ahead.

THE COURT: No, I -- no please, I -- I don't want to

waste my —- I’m talking too much as it is.
MS. MURPH: No, no; I was -— I was just gonna reiterate
that we’re very much the same -- like as all the other

subcontractors in this situation.

THE COURT: Well, then that means they won’t -- they
won't be able to, uh, oppose your motion. I mean, I —- it’s
a —— it’s a cer- -- it -- let -- not to complicate anything

more than necessary, a summary judgment is wusually done on

the record---

MS. MURPH: Right.
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THE COURT: ---as it exists at the time. And it can be
done with- affidavits or/and counter-affidavits. And that’s
all I'm saying is, I think fhat the cross~claimant,\inasmuch
as you are a different party, you're not a party to the
appeal, uh, that needs to have an opportunity to address
whether there —-- there are genuine issues, unless you want to
move for summary judgment on your own.

MR. IMHOFF: Against myself, Your Honor?

THE COURT: No; against, what is it, uh} granting
non-summary judgment‘to yolu. on your claim.

MR. IMHOFF: Okay; thank you.

THE COURT: Lf you think you’ve got that good a case.

: MR. IMHOFF: All right.
THE COURT: All right, how much time do you need,

though, uh, Mr. Imhoff?

MR. IMHOFF: Un -- I'm -- I'm sure the next time this

Court is able to schedule a motion hearing.
*

THE COURT: No, let’s do it -- T —- I don't, uh --
the -— the clerk doesn’t need it, and my law clerk is the one
that’s usually apbused, uh, with all of these filings, uh --
uh, at the, uh -- and I don’'t want to be, what is it, too,

uh —-— uh -- uh, concerned that -—- for the eleventh hour -

and it pretty much was.

All right; so, uh --— well, let’s Jjust say, let’s -—-
let’s do thirty days. And —-- and you can do it -- as 1 say,
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if you’ve got a case, Or ~—~ and if it’s gonna be something
different from the other cases, then, uh, let it be developed
here. You know, and you can do-it on affidavits énd, um --
uh ——.uh, whatever. But I mean, uh -- uh, you're not -—-—
you’re not trying the case on a summary judgment>unless you
don’t have a case. That goes for, whét is it, the, uh, mover
as well as the one in opposition.

MR. IMHOFF: All right, thirty days, Your Hénor. Thank
you.

THE COURT: All right. 2And if you —-—- you might want --
T don’t know what your -- what -- what sort of record are
you, uh, moving on in Qour sumnary Jjudgnent? You got an
affidavit or 'anythingy or ‘is it just basedl on the other
rulings? |

MS. MURPH: I was basing it on -- I made fhe motion and

I've written a lot in my motion and then on your prior, uh —--

lwhatever.

THE COURT: All right. Well and good; as it relates to
your partipular client?

MS.‘MURPH: You want me to go through the whole-—-

THE COURT: Well, I waqt you -- I -- The Court needs
somethiﬁg in. your case—-—-— ‘

MS. MURPH: Okay.

THE VCOURT: ———to determine whether in your case it

falls in like all the other cases The Court’s ruled omn.
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short order because just the —- the word, denied. Uh -- but
you can renew it, uh, when you feel, uh, appropriate -- I
mean, it’s appropriate. “ But you. do -— you just follow the
rules——-

MS. MURPH: Okay.

| THE COURT: ——-with, uh, some sort of Dbasis for it
re- -—- uh, reflecting that is a genuineiy issue of material
fact.
MS. MURPH: Thank you.
THE COURT: A1l right; thank you, ma’ am. And, of

course —-- and, Mr. Imhoff, you would respond.

MR. IMHQFF: Yes, Your Honor.

THE COU3T: You can either throw up Yyour hands and
concede or, what is it, maybe not. All right; next?

THE CLERK: Unm -- next will be number, um, Sseven and it
is Jose Nino’s motion for summary judgment as to cross—claim
of Bostic.

{WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR A
CdNFERENCE, OFF THE RECORD.)

(WHEREUPON, PROCEEDINGS CONTINUED. )}

THE COURT: I tell you what, jet’s take a short break.
Um —-- then, uh, we’ll come back in about ten minutes.

(WHEREUPON, HEARING RECESSED AT 11:34 A.M,)
(WHEREUPON, HEARING RESUMED AT 11:55 A.M.)
THE COURT: All right, next?
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MS. MURPH: Um--—-

THE COURT: Well, i mean, not now. T mean I'm giving
you——-

MS. MURPH: Okay,

THE COURT: ---time to develop it.

MS. MURPH: All right.

THE‘COURT: Yeah. .

MS. MURPH: So just write a —— submit a brief then?

THE COUéf: Well, I —-- well, brief or -- I don’t know,
briefs are not as controlling as affidavits or, you know...

MS. MURPH: Okay.

THE COURT: Well, I'm sorry, I -— I didn’t write the
rules.

MS. MURPH: Thank you.

THE COURT: All right. I tell you what, in that case,
um, you’'re on, uh...

(WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORD, ) |

(WHEREUPON, PROCEEDINGS CONTINUED.)

THE COURT: Ms. Murph, um, jnasmuch as you're gonna be

the moving party, you’ll control when, um --— ub, it’ 1l be
heard. In other words, you’'ll re- -- I =~ because I'm
denying your motion for summary judgment.

MS. MURPH: 'Okay.

THE COURT: And thé only thing I -- we can do that on a
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short order because just the - the word, denied. Uh --— but
YOu can renew it, uh, when you feel, uh, appropriate -—- 1
mean, it’s appropriate. ‘ But you do -- ?ou just follow the
rules-—-

MS. MURPH: Okay.

THE COURT: ——-with, uh, some sort of basis for it
re- -- uh, reflecting that is a genuinely issue of material
fact. |

MS. MURPH: Thank you.

THE COURT: All right; thank you, ma’am. And, of
course —- and, Mr. Imhoff, you would respond.

MR. IMHOQFF: Yes, Your Honor.

THE COURT: You can either throw up Yyour hands and
concede or, what is it, maybe not. All right; next?

THE CLERK: Um —-- next will be number, um, seven and it

is Jose Nino’s motion for summary judgment as to cross—claim
of Bostic.
{(WHEREUPON, PROCEEDINGS' WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORD. )
A(WHEREUPON, PROCEEDINGS CONTINUED.)
THE COURT: I tell you what, let’s take a short break.
Um -- then, uh, we’ll come back in about ten minutes.
(WHEREUPON, HEARING RECESSED AT 11:34 A.M.)
(WHEREUPON, HEARING RESUMED AT 11:55 A.M.)

THE COURT: All right, next?
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THE’CLERK: Um ---okay, we were at number seven; um,
Jose Nino’sf um, motion for summary judgment as to
cross—-claim. But, I've been: informed that, um, KMAC has the
same motion, as well as Eason Con- —- Construction and---

MR. BELCHER: Jerry Miller.

THE CLERK: ---Jerry Miller. and so it’s all basically
the same motion. So that would take care of number seven,
eight, um, twenty, and +his one would have been twenty-two.
4th

so I did not add it because of the

It was filed on April ’
ten days. But because everything, um---

THE COURT: All right.

THE CLERK: -——his motion is a Jjoint motion with the

others; they’ve waived the ten days’ notice as long as you're

okay'with that.

THE COURT: Oh, I'm fine with that. Uh -- ‘cause I
do -- in -- in all Seriousnéss, I do appreciate your patience
with Tﬁé Court. But, we do need to get this —- this -- move
this matter, moving -- move it along.

Okay; all right, uh, your motion is for summary judgment

on the cross-claims?

MR. MARTIN: Uh -- yes, sir. Curt Martin for Jose Nino,

along with Bill Woods.
THE COURT: All right, Mr. Martin and Mr. Woods.

MR. MARTIN: Yes, sir; it's a motion for summary

judgment. It’s, uh, Bostic’s cross—claim. l
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THE COURT: And this is against Bostic?

MR. MARTIN: Yes, sir.

THE COURT: And you are for Jose Nino?

MR. MARTIN: Yes, sir.

THE COURT: And who represents Bostic?

MR. BELCHER: Alan Belcher, Your Hénor, for Bostic
Construction Incorporated.

THE COURT: All right, uh---

MR. MARTIN: Uh -- Your Honor-—-—-
THE COURT: ---Mr. Martin.
MR. MARTIN: —-—-~uh, Jose Nino was the framing

subcontractor on phase one; they were a subcontractor for
Bostic. Umnm ——‘this argument is gonna sound very familiar.
Um -- it’s essentially the same argument made by all the
phase two subs as to their respective general contractor,
Marick, uh, which The Court heard back in the fall, uh, and
granted back in the fall, and essentially reaffirmed this
morning in the-—-

~THE COURT: - Is Bostic the general contractor in the,
um —— uh, phase two?

MR. BELCHER: They completed a couple of units in phase
one; I think up to eleven units in phase one.

THE COURT: Okay, but, uh, is this out of the phase one?

MR. BELCHER: Nothing in phase two, whatsoever.

THE COURT: All right; okay, very good.
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MR. MARTIN: Yes, éir, it’s —- yeah, the argument is the
same as it was for the phase two subs as to their contractor.

Um -- Bostic’s cross—claims are for negligence, breach
of contract, breach of warranty, conﬁractual and equitable
indemnity and contribution.

Um -- now, the actions for negligence and breach of
contract and breach of warranty, uh, we’re arqguing, of
course, that those are just disguised indemnity claims. They
are, uh -- they're styled as distinctive claims; however, uh,
the language in the actions make clear that they are
contingent upon plaintiff’s success against Bostic. Uh -= so
we contend that those are disguised indemnity ¢claims and they
be treated as such.

Uh -- as to the indemnity claims theﬁselves, uh;
contractual indemnity, there is no contract. Without a
contract, there is no contractual indemnity.

Uh -- equitable indemnity, uh, South Carolina Courts
have been very clear that the most important element to find
for an equitable -- an equitable indemnity, is that the party
seeking equitable indemnity —— in this case, Bostic -- be
adjudged to be without fault. Bostic has not been adjudged
to be without fault and they cannot be adjudged to be without
fault.

Bostic’s own expert, Rick Moore, has testified. he

observed building code violations out at the project and also
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testified that the general contractor is ultimately
responsible for the work of the subs. Therefore, best case
scenario, Bostic is a joint tortfeasor and there could be no
equitable indemnity amongét joint tortfeasors.

Uh -- the last cause of action from Bostic,
contribution, that’s not ripe. Uh -- there can’'t be a —— &
cause of action for contribution until a payment has been
made. Uh —- Bostic has not made a payment, uh, certainly not
one'that———

THE COURT: Well, that’s not a jury issue anyway, is it?

MR. MARTIN: T don’t believe so, Your Honor. So there
has been no payments so it not a ripe action. Uh -- for
those reésons we ask for, uh, summary judgments on all of
Bostic’s cross-claims.

THE COURT: All right; Mr. Belcher?

MR. BELCHER: Thank you, Your Honor. And I think that
we do a little bit of disservice to -- to this motion for
summary judgment in our defense if we say that this is a
similar argument. Certainly if we say it’s an identical
argument to.the ones that you’ve heard last year on phase
two. We do have some distinctions here and I'd like to kind
of go through those with you.

First of all, I —— I do think that we do need to look at
it completely different from what -- what happened, Dbecause
the facts are different. There were a lot of distinctions.
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But first of all, um, our claims should not be collapsed
into indemnity ciaims. They are not solely .indemnity claims.
Um- —— there is case léw in The State of South Carolina -—-
jusf fo set the backdrop for you, 1it's the case of Addy V.
Bolton; I’d be happy to cite that for you —-- that says that
in the case of an individ- ---

PHE COURT: BAll right; do you have the cite?

MR. BELCHER: Yes; the cite is, uh, 257 S.C. 28. Or --
yeah; 257 SC 28, a 1971 case.

Uh -- in that case The Court held that aside from an
equitable argument you are entitled  to damages, special
damages, ' in the  case of an indemnity thiné (sic) -- in- --
indemnity claim for, uh, special damages at law. All right?
You’'re -- vyou're not Jjust entitled to equitable relief,
you'’ re also entitled to damages at law.

Now, in our cross-claims we pled negligence. _And our
negligence complaint says —-=- or, our negligence cross—claim
says, to the extent we have to pay the plaintiffs, we’ re
looking to you for that.

But, that’s not all we're demanding in our complaint —--
in our cross-claims.. We’'re demanding the costs and fees
and expenses aSsociated with the -- .the defense, the
investigatipn, and the settlement,  if any, of these claims.
That is not an equitable indemnity claim. That is not a
claim that arises out of us having to pay something as in a
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special relationship and all those other arguments.
THE COURT: Well, if it's attorney’s fees, what does it

arise from?

MR. BELCHER: Well, it could arise from a contract. It
could arise from---

THE COURT: Well, that’s what I'm asking. What
what . your c¢laim, uh, ‘for attorney’s fees, what is it
baéed on?

MR. BELCHER: it —-- well, costs could a- -~ arise from
an offer of judgment. It could a- -- arise from a contract.
It could arise from anything. I mean, it could just be---

THE COURT: That’s not for anything. That’s just -—-

it —-- it has to either be statutory or contract.

MR. BELCHER: Statute or contract; I agree, Your Honor.

Um -- and so we are asking for more in our complaint thqn
just---

THE COURT: ‘Well I thought -- but, again, I'm asking,
what is the basis for your claim for comp- -~ for attorney’s
fees? I mean, it wouldn’t -- would ‘it -- 1s it a
statutorial, um -- uh ;— uh, remedy?

‘MRT BELCHER: No, we don’t think these are -= we have
not -- no,lwe héven't plead any statutes, Your Honor, but——-

THE COURT: Well, is it -- you got a contract that says

that, um —- uh, you’d be entitled to attorney’s fees?

MR. BELCHER: We don’t think we do. 1 mean,.there were

63

000442




10

11
12
13
14
15

16
17
18
19
20
21
22
23
24

25

STONELEDGE AT LAKE KEOWEE OWNERS' ASSOCIATION, INC., ET. AL V.
TMK DEVETLOPMENT CO., LIC, ET. AL - MOTIONS HEARING

contracts between these parties before-—-

THE COURT: Well, if you don’t have it, then that’s not
a -- a cause of action.-

MR. BELCHER: Well, we pled it and I think there is---

THE COURT: Well, I'm sorry; what is it =-- you could
plead a lot of things. I, uh —— I had to, what is it, advise
a -— a solicitor not long ago that when I started practicing
law that the, um, indictment slated --— uh, stated that, um --
uh, the crime was committed with force of arms- at the
courthouse door. And I -- in other words, allegations are
not evidence.

ﬁR. BELCHER: Well, fair enough, Your HONOr. But I

think we would be entitled to costs under Title Fifteen if we

lask for them at the end of trial. I think if---

THE COURT: Well I -- you’d have to give me some
authority for that. All right?

MR. BELCHER: Title Fifteen entitles a prevailing party
to petition The Court for costs within three days of the
trial.

THE COURT: Well, 'a cost is still statutory, uh, by
rule. There are certain statutory costs that you get, not,
what is it, uh —-— not just any costs.

MR. BELCHER: Well, you can get the costs associated
with the -— the trial docket--- |

THE COURT: All right. Well, that -- that’s your
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argument, fine. All right.
MR. BELCHER: That’s one of the arguments. I mean, the
other argument, too, is that there is case law that says

that, you know, when you’re dealing with eguitable indemnity,

and we cited a case of —-- the case that I would cite is
Jourdan, G-O-U- - J-0-U-R-D-A~N V. Boggs Vaughn
Construction. Um -- and it’s cited at 324 South Carolina
309.

THE COURT: 3247

MR. BELCHER: 324 South Carolina 309, a 1996 case, which
basically says, under a simiiar analysis under the motion to
dismiss,.that, uh, indemnity is something that, of course, is
an equitable remedy. But, with regard to finding whether or
not there are unclean hands or whether the, uh, general
contractor is at fault, uh, that is an issue to -- to be
determined by the finder of fact and not by The Court.

And I believe in this case you could have, especially

with some of these other subcontractors, if not all of

them ~—- there’s testimony in the record by Bostic
Construction -—- the only person that we've deposed from
Bostic Construction - that says; we rely on our

subcontractors to know what they’re doing.
These subcontractors cannot make a credible argument to
a Jjury that the general contractor didn’t catch our
i

negligence; therefore, he’s at fault for it. They can’t --
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that’s not an argument that I think they can make to a jury
that’s gonna pass muster with the jury. And that’s the-only
argument that they would have that wouldkallow you to---

THE COURT: So you're saying there’s a genuine issue as
to whether or not there was, um —-- uh---

MR. BELCHER: Whether or not there was—--

THE COURT: ---failure-—-

MR. BELCHER: -—--I -- I apologize, Jgdge.

THE COURT: No, fthat's all right. Go ahead; you can

probably state it better than I can.

, MR. BELCHER: Whether or not the general contractor has

a right to rely on the expertise of its subcontractors to do

the job that they are duly paid to do.

THE COURT: So you don’t think the general contractor
has an overridiﬁg responsibility, uh, to, uh, supervise the,
um, actions of ifé subs?

MR. BELCHER: I don’t think that supervision is at issue
here. I think that what‘the issue here is whether or not the
general contractor has a right to rely on the subcontractors
when he pays them twenty thousand dollars to fréme a building
that they’re gonna do it right.

And I think there’'s a génuine issue of material fact as
to one, whether that was the understanding; and, twb} whether
they did do it right. And I think that that’s a decision
that needs to be made by the twelve people in the box and not
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The -- not The Court. I think that raises the scintilla of
evidence that our Supreme Court has said is required to pass
muster on a summary judgment standard.

THE COURT: Well, are they gonna award attorney’s fees
too?

MR. BELCHER: Who's that; the jury?

THE COURT: The, uh, fact finders.

MR. BELCHER: Well, I’d love to ask them for them.

THE COURT: Okay:; I‘'m just curious.

MR. BELCHER: I know a lot of people who would:like to

ask them for it.

)

‘THE COURT: I didn’t -- I -- I didn’t know how much we
were gonna put on the, uh, juries to write law and rules and
stuff.

MR. BELCHER: Well, no -- no. And I wouldn’t ask —— I
wouldn’t ask them to do that. But, 1 think that there does
need to be a determination as to liability of the general
contractor.

THE COURT: All right; I understand that. All right.

MR. BELCHER: BAnd -- and you’ve got other -- you've got
other issues here too as well} Your Honor, because in this
particular case you've got Bostic not completing many of
these units. But, the Jjury may very well hear Bostic
Construction, hear that they didn’t complete some of the

uhits, hear that, uh, perhaps the warrant- =-- there are no
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war—- --— 1 mean, i£ —— it could come to pass that The Court
could make a conclusion of law that when you do not complete
a building, Yyou do not extend warranties of habitability and
fitness for a particular use. preferably for. uh —-— mést --
most importantly the warranty of habitability which do not

require privy of contract. But they arguably -~ or, we will

argue —— require completion of the project for those

warranties to begin, okay?

So, we may be in a pilace here where the subcontractors

cannot make that argument because their scope of work was

completed on the project, while Bostic’s was not. They may
find that Bostic is not at fault, but the subcontractors, who

were paid to do the job they did, were required to do it

right and, therefore, their.warranties-do extend even though
the -- the unit itself did not receive 2 certificate of
occupancy under their géneral'contractor.

So I think all those issues create issues of fact that
are still to be determined by a finder of fact and not this
Court, such'that summary Jjudgment is inappropriate in our
particularlphase.

THE COURT: All right.

MR. MARTIN: Uh -- Judge, just - responding to

Mr. Belcher, uh, his first contention that, uh, these are
separate and distinct causes of action, uh, a8 he admitted

in -- in their pleading,.uh, breach of negligence, breach of
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contract, breach -—- breach of warranty, they ask to recover
from the subcontractors,.including Jose Nino, any monies it
isAédjudged to owe plaintiffs.

The character and the nature of the action is indemnity.
Uh -- and as far as the indemnity itself, uh, the facts may
be a little bit different in that Bostic Construction only
completed maybe a -- a dozen units before, uh, leaving the
property. It doesn’t change the underlying principals. Its
own expert, uh, said that, uh, . Bostic is ultimately
responsible to énsure that subs comply with the building code

and —— and plans.

Plus, it —-- it doesn’t matter what the jury’s allocation
is as to fault as to the subs. If they find that there is a
violation of building code, their expert, Mr. Moore, who' s
already . said thét the G-C is ultimately responsible for that,
which completely undercuts their claim for any kind of
equitable indemnity.

THE COURT: All right. Mr. Woods are you involved in
this?

MR. WOODS: No, Your Honor; 1’11 —- I’1l, uh, stand_with
Mr., uh —- Curt’s, uh, statements on this. I believe that
sevéral of the other subcontractors have additional arguments
or further arguments that, uh, they’d like to make on it,
though.

THE COURT: Yes, sir.
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MR. BELCHER:(. And, Your Honor, I think I do need to
respond to what Mr. Martin sald here.

That scenario where Bostic is,adjudged in the jury --
which, again, it’s gonna be a question of fact for a jury --
they’ll have an expert testifying. to whatever he’s going to
testify to. The Jjury will weigh the credibility of .that
evidence and make a determination.

1t the jury -- if the jﬁry determines that -- 1f the
Jjury determines that, uh, there is a violation of a building
code, then that’s alwmost a clear-cut scenario wherein you
have a general contractor being charged.with liability. .That
general contractor did not violate a building code if he
didn’t swing a hammer on that project. The violation of the
building\code is by the subcontractor who failed to build
something to code. The architeéts are responsible for
telling you whether or not things are built to the code.

THE COURT: Well, let me ask you something. Does a
general contractor ever swing a hammer?

MR. BELCHER: Some of ‘em self-perform.

THE COURT: Well, I’'m serious.

MR, BELCHER: Yeah, there’s a matter——-

THE COURT: I mean, most of them -- that's why you have
project managers and all. They’re —-- they’re -- they’re not,
um —- uh, laborers.

MR. BELCHER: The old —-- the old form that--—
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THE COURT: Oh, I —-- listen, I know about, what is it,
the--—- ‘

MR, BELCHER: —~—you.used to have master builders that
would have everything done in—house..

THE COURT: I understand.

MR. BELCHER: Now you got---

THE COURT: But I’'m just curious. That’s a proposition
of law that I didn’t know existed that you had tp swing . a

hammer in order to be responsible for the product.

MR. BELCHER: Well, I think that that’'s a situation
where you’re held responsible, but then you’re entitled to
seek indemnity because you do have to swing a hamner. You
didn’t create that code violation. Sémeone else——-

THE COURT: Well, I think that’s‘—— that’s -- again,
I -- I'm not sure, uh -- 1’11 have to look at this. I -= I

trust you-all have briefed this question of whether or not,

uh, there’s an ultimate responsibility to, uh -- uh,
supervise and to, uh -- to be sure that the people that you
bring ontc a project does, um -- uh, or do, uh, what they’'re

supposed to—-—-

MR, MARTIN: And, Your Honor---—

THE COURT: ---and the way they’re supposed to.

MR. MARTIN: ———Your Honor, forgive me; I -- 1 don't
think there’s a need to brief that because their own expert
admitted that the G-C has that responsibility to supervise,
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to méke sure the subs comply with the-code and the plans.‘
Moreover, the G-C pulled 'the permits. They heed to ensure
that it complies with code.

THE COURT: Well, there’s -- I'm just curious. All
right, you —; you say that ——‘that’s what you’re gonna rely
on, you don’t need any law on it you just need the testimony.
I hope you don’t f£find 'any other testimony out there that
contradicts that.

MR. BELCHER: Well, and -- and---

THE COURT: 1 mean, another opinion, not another expert.

MR. BELCHER: And you do; you have Joe Bostic on the
record saying, I rely on my subcontractors to do whal they’re
supposed to do.to build to code and follow the code.

THE COURT: Well, what else would he say?

MR. BELCHER: Well, I'm just saying, there -- there --
there you have a genuine issue of material fact that meets
the scintilla of evidence requirement to make summary
judgment not appropriate in this case.

THE COURT: Well, uh-—-

‘MR, BELCHER: And———.

THE COURT: ~---well —-- well, wait a minute. We've got

somebody else standing now.

MR. BELCHER: ---and the other issue that I need to---

THE COURT: Well Qait a minute -- okay.

"MR. BELCHER: -——I need to address the contribution
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claims. The contribution in South Carolina, especially these
construction cases, has gotten really difficult because Wwe
stand to be in a position potentially, given the age of this
case, where the statute of repose is —-— we’ve hit the statute
of repose in this case, and I can't bring my contribution
Claimé. There’s case law in The State of South Carolina that
says that we recognize it’'s a harsh situation, but if you try
to bring your contribution claim outside of the initial
statute of repose, it is time-barred.

So, Thé Court has to weigh the ripeness issue, uh,
between whether or not we are =-- should be entitled to this
recovery. And we leave it in our pleadings, leave 1t as an
issue for The Court, and then it’s gonna be something that’s
addressed after the jury anyway, and after monies have been
paid out. But, we might get to a place where, after a trial
and an appeal and who knows what else, we don't have our
contribution claim to file after we’ve settled the -- the
debts of another, uh, joint non-settling tortfeasor.

So, that’s why I plead confribution in my complaints or
in my cross-claims because I always fear that if I don't
plead it in the initial phase of a litigation, it’s gonna be
time-barred by the statute of repose by the time everything
settles. .

So I think The Court needs to weigh that in the -- in

the balance as to what the proper way to proceed, knowing
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tﬁat it’s not ripe yet but it will be as soon as we pay. And
that’s -- that’s —- that’s just -- I'hadn’t responded to that
argument and now I'm done.

THE COURT: I understand.

MR. BELCHER: So, thank you, Your Honor.

(WHEREUPON, PROCEEDINGS WERE INTERRUPTED FOR A
CONFERENCE, OFF THE RECORD.)

(WHEREUPON, PROCEEDINGS CONTINUED. )

THE COURT: All right -- all right.

MR. YOKEL: Thank you, Your Honor; may it please The
Court. David Yokel, I'm the attorney for KMAC. Uh -- we
built, uh -- or, poured the elevated concrete decks. Um --
and we join in the arguments that Mr. Martin made on behalf
of, uh, Nino. Um -- 1 have for The Court the case of Fields
versus, um, Haynes Water Builders.

THE COURT: Fields versus what?

MR. YOKEL: Um -- Haynes Water Builders.

THE COURT: H-A-N or H-A-Y?

MR. YOKEL: H-A-Y-N-E-S, Your Honor. 376 South Carolina
545; 658 S.E.2d 80.

THE COURT: All right, 376 South Carolina?

MR. YOKEL: Five-forty-five.

THE COURT: Okay.

MR. YOKEL: 658 S.E.2d 80. Um -- this is where The
Court approved a jury charge in a construction case, where if
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the builder undertakes construction of a building and quietly
represents that he possesses and will exercise a reasonable
degree of skill-usually possessed by a member of the buildihg
occupation, and that a builder who undertakes to supervise
the construction of a building is under a duty to exercise
reasonable care and sub-supervision to see that the work is
done in conformity with applicable building code.

If T may hand this case up, Your Honor?

THE COURT: Certainly.

MR. YOKEL: Your Honor, what I would like to add to what
Mr. Martin has stated to The Court is, not only did
Mr. Moore, um -- Mr. Moore, their expert, um, you know,
testify as to what he said, but he was specific, on
page one hundred and one —; and it’s attached to the brief
that we provided to The Court —-- where he says that it’s the
general contractor’s responsibility to ensure his subs build
according to the buiiding code. Um -—- he didn’t use just to
supervise, he actually said té ensure; and that’s coming from
his own expert.

And whefher there may be some scintilla evidence of
othef items out there, there is still uncontradicted evideﬁce
that he was responsible for, um, the subcontractors and for
the ’fed— -— and that there was, uh -- found instances in
phase one where the contractor.or subs failed to comply with

building code requirements with regard to the moisture
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penetration.
Un -- not only did Mr. Moore, but, um, KMAC's expert,
Marshall Clark, was, um -— Wwas, um, deposed by, uh, the

plaintiff, Mr. Lyles, and he found numerous times where he
testified throughout his deposition, um, where there were
deficiencies, which were violations of building code, and he
attributed it to the general contractor, Your Hoﬁor.

So, I Dbelieve that the evidence 1is completely

uncontradicted. . The general contractor in this case is --
they’re here without -- with unclean hands. And, therefore,
um -- his equitable indemnity and then the other cases, uh,

that fall within it, uh, mnerge into it, and this, um,

cross—claim should be dismissed, Your Honor.

THE COURT: All right. Now -- so that’s KMAC as well
as, um —-- (after pause) let’'s sece, Nino and, um -- Mr. Wood
(sic), who were you again? Bostic or -- Mr. Wood (sic)?

MR. WOODS: Yes, sir?
THE COURT: Who--—-

MR. WOODS: I —— I'm —-- I'm here on behalf of Nino

THE COURT: Oh, all right.
MR. WOODS: --—and that’s why-—-

THE COURT: You are Nino as well---—

MR. WOODS: ---I didn’t make---
\
THE COURT: ---okay; all right.
76

000455




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STONFLEDGE AT IAKE KEOWEE OWNERS’ ASSOCIATION, INC., ET. AL V.
! TMK DEVELOPMENT CO., LIC, ET. AL - MOTIONS HEARING

MR. WOODS: --—a separate argument, but would like to
point out at this time that Nino also adopts the arguments of
these other--—-

THE COURT: Right.

MR. WOODS: -~--gentlemen because they are buttressing
what, uh--—- |

THE COURT: All right.

MR. WOODS: ---what Mr. Martin’s already said.

THE COURT: All right; let’'s see, we've got some other
people up. Uh —— you are?

MR. POTEAT: Your Honor, and I -- and I —-- Chad Poteat
on behalf of Eason Construction.

THE COURT: Poteat?

MR. POTEAT: Yes, Your Honor.

THE COURT: Who is it?

MR. POTEAT: Uh —-- Eason Construction.

THE COURT: 'Eason?

MR. POTEAT: E-A-S-O-N Construction.

THE COURT: Very good; thank you.

MR. POTEAT: and -- and, Your Honor, I'm gonna be
even -- I think, as you find that we get down to the -- the
last subcontractor of Bostic making the same argument, uh, we
have less to add that’s not already been said.

‘Um -- I would simply point out that in addition -- of
course, we’ve got testimony from, um, Bostic’s own expert
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that keeps Dbeing cited by -—- by Dboth the, uh, defense
attorneys. And we would cite the same -~ those —-- those same
passages as well.

Uh -- but I also wanted.to -- I wanted to point out an
issue with Bostic’s defense that they may not have done the
work entirely to phase one; this idea that they might not be
the G~C for entire phase one. |

With respect to the exteriors of the buildings, I think
it’s all our understandings that the general contractor -- at

least who hired us to perform the work on these exteriors --—

twas Bostic. Now, whether or not their C-0's are there and

whether or not that changes the legality of the claims with

respect to the plaintiffs versus Bostic, I don't know. ' But
with respect to our —-- the -- these cross-claims between the
G-C and these four subcontractors, um, for -- forAthe —-- for

our purposes, Bostic is the general contractor; they are the

ones that hired us to do the work on the building.

So, I don’t know if the legal distinction that -- that
Mr. Belcher came up with is, uh -- uh, persuasive in -- in
trying to get out from underneath the, uh -- the arguments

that have been brought forth by the defendants, uh, in their
motion for summary Jjudgment.

And I’'d also point out, Your Honor, if, uh -- at least
with respect to the phase two motions that were argued last
fall with respect to the various vsubcontractors against
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Marick, uh, the exact same argument as far as the duty to
supervise, the duty to, uh -- to not bring forth a building
that has, uh -- that has, uh, building code violations, that
was the exact basis of the arguments of those subcontractors.
And that is why I think Mr. Martin appointed -- or -- or,
pointed out to The -- The Court that this islsimply phase one
subs’  arguments that mirror that of the phase two, uh, subs,
uh, made several months ago. And, as far as I can tell,
there's actually no legal distinction between the basis of
the arguments on either phase one or phase two with respect
to the -- the cross-claims from those general contractors.
Thank you.

MR. RIVERA: Your Hénor, Nick Rivera; R-I-V-——

THE COURT: Has -— I beg your pardon?

MR. RIVERA: Nick Rivera, R-I-V-E-R-A---

THE COURT: Very good.

MR. RIVERA: ——--for Everado Jaramillo. And I'm, uh,
here to adopt the arguments made before me. And I have
nothing else to add, Your Honor.

THE COURT: And who is your client, Mr. Rivera?

MR. RIVERA: Everado Jaramillo.

THE COﬁRT: " 8Spell the last---

MR. RIVERA: Jaramillo. All right, J-A-R-A-M-I-L-L-0.

THE COURT: Jaramillo; all right, very good.

MR. RIVERA: Thank you, Your Honor.
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THE COURT: All right. Mr. -- Mr. Belcher?

MR. BELCHER: If I may make one last closing comment
here? The KMAC issue is something that is also distinct.
KMAC makes it’s even clearer the situation where a genepal
contractor has completely relied on a sub-contractor to do
the work that it did.

These plaﬁs originally were specified to have open
decking and a cha- -- and an Opp- ~—~ and an opportunity or
a —-- an attempt to make these things -- these units nicer.
They poured light-weight concrete on them; it Qas ndt pért of
the plans. They hired KMAC. KMAC is a waterproofing and

light-weight concrete contractor. They hired them to come in

there, make the decks waterproof, pour their concrete over

it, and do it so‘that they don’t leak and don’t cause damaée;

Joe Bostic, in his deposition, pages eighty-five through
eighty—-eight, says, KMAC sure knows a heck of a lot more than
I do about how fo waterproof a building. They're a
waterproofing and light-weight Aconcrete contractor. We.
didn’t ask them how to do it. We didn’'t tell them how to do
it. We said, get there and do it. You do -- you de- —— you
design it the way you design all these things, ‘cause you do
it all the time and you put it out there.

That’s another situation where Bostic had no cdntrol
over the design, hired a contractor‘.that it believed knew

what they doing, that does this work all over the State of
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North -- States of North and South Carolina, and left it to
them to do it and do it right. So that -- that buttresses my
argument.

Also, I would like The Court: to pay particular attention
to the rFields case and the jury charde in that case because
-
contractor has in ensuring the viola- —- the vio— -- the

building codes are not violated.

The duty of reasonable care. That is a Jjury charge
because a jury should hear whether or not a contractor -—-—
there may well be building code violations out there and
Bostic’s expert may well say that there are, but to determine
whether or not Bostic acted reasonably in its duties to
ensure that there weren’t -- that doesn’ t mean necessarily
that there weren’t, it Just means that Bostic acted
reasonably in addressing those issues and trying to avoid
those issues. ‘That is a jury charge because a jury should be
able to determine that issue, which means thaf it’s not ripe
for summary Jjudgment.

And fhat’s all I have. Thank you, Your Honor.

MR. YOKEL: Your Honor, if I may just-—-—

THE COURT: Yes, sir, Mr. Yokel?

MR. YOKEL: Yes; uh, David Yokel for KMAC.’ Um —- the
only —— Mr. Mo&re, their‘expert, would not give an opinion
that any of the subcontractors did aﬁything, um, negligent —-—

81

000460




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

STONELEDGE AT IAKE KEOWEE OWNERS' ASSOCIATION, INC., ET. AL v
TMK DEVELOPMENT CO., LIC, ET. AL - MOTIONS HEARING

negligéntly or 1incorrectly. The, um, ,only evidence with
regard to KMAC, Your Honor, is that when Marshall Clark
testified that KMAC did everything it was supposed to and did
it in accordance, uh, with, um, the“proposal. Um —~ S0 there

is no evidence that KMAC did anything wrong for which he can

even be here today to add -- to answer that they relied.on
him.

Un =-- Mr. Morris, um, indicated -- he is the, uh, the
30(b) {(6), uh -- um, witness who testified on behalf of Bostic
who indicated that, um -- he, first of all, didn’t know

anything so he couldn’t testify abouf'what they did or didn't
do. But he testified that there was a suéerintendent, there
was an assistant superintendent and there were, um, you know,
other people. I think two people underneath him, that he was
sure that was there and those people would know anything.

They’ve not brought these people in —- uh, in two, three
years to come, um, as to where they can be identified —-- or,
where we identified them or when we can get ahold oflthem or
the access to them. Nor has he brought affidavits to show
anything about ?easonable supervision.

So, the only evidence that we have is that they share in
any type of liability or responsibility and they’re here with
clean hands. It doesn’t make a difference.

THE COURT: Well, do you take the position that they’'re

automatically responsible without, uh, any sort of, um —— uh,
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violations of the reasonable care?

MR. YOKEL: Uh -- well, the —- in that case The Court’s
real clear that there’s not a strict 1liability. So, I
wouldn’t take that position, Your Honor. But, I believe

there is an absence of evidence, and we’re here on a motion
for summary judgment that’s been filed for months and they
have every opportunity to bring affidavits.

THE COURT: So you're saying all right, so there ié no
counter, uh, affidavit or anything else that -- that he
suggests?

MR. YOKEL: There’s nothing, Your Honor.

THE COURT: And the only thing that you do have in the
record at -- at this point, -what they're -- your mo;ion to,
um -- uh, as to the, uh, cross—claim is that, uh, there were
defects and violations of the code?

MR. YOKEL: That is correct. BAnd that the testimony is
that the general contractor, um, is responsible for that.

THE COURT: All right; uh... (After pause.) What do you
have, wuh, Mr. Belcher, that says that the, uh, general
contractor is not responsible for the, uh —-- uh, the conduct
of its subs or it’s, uh —- the performance of the subs?

MR. BELCHER: Well, Your Honor, uh--—-

THE COURT: And particulérly when we're talking about,
uh ~- uh, code violations.

MR. BELCHER: ---well, Your Honor, I -—= the —-- the
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issue -- we’re back to the -- if we’re back to that issue,
it —- we have the testimony of one the former principals of

Bostic Construction saying, I relied on my subcontractors to

_do their duties and do them correctly. That -- I’m not a guy

who knows how to waterproof a building.

THE COURT: 1In othér words he did know what their duties
were and how they were to be done correctly?

MR. BELCHER: No; he says, I don't khow how to
waterproof .a building. I relied on éubcontractors who holad
themselves out as waterproofing---

THE COURT: I thought a general contractor had.to have
a -- a more, uh -—- uh -- uh -- 1 guess, uh, intelligent
license, uh, and -- than---

MR. BELCHER: Well-—-

THE COURT: ---what is it, a sub -- I mean, a specialty
contractor.

MR. BELCHER: ---and —-- and even then, the---

THE COURT: I mean, don’t they have to, uh, under our
licensing law have to have, uh -- uh, some acgquaintance with,
uh, what’s required of the code?

MR. BELCHER: Well, they have to také a test on it;

yeah, they do. So, I mean, that gives ‘em——-

THE COURT: Well, I mean, SO doesn’t that sort of
educate the general contractor that, um, he’s —- uh, he can’t
just go out and, uh —-- uh, absolve himself of any
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responsibility---

MR. BELCHER: Well-—-—-

THE COURT: ---by hiring a sub?
MR. BELCHER: ——-—and on the same vein, a subcontractor
cannot absolve itself from liability by saying, I —-— Yyou

didn’t catch my mistake. I’m in a better position to catch
my own mistake, but you didn’t catch my mistake. Therefore,

you have unclean hands.

THE COURT: Well, unless that was an equitable sort of

argument, though, what 1is it, you should -- if you' re gonna
try and get the equitable contribution, you -- you’d better
be sure that what you do ig, um -- uh -- uh, what you were

supposed to do.

MR. BELCHER: Right. And -- and then why would---

THE COURT: 1In other words, you -- if you got two, um —-—
uh, hands that are not entirely clean, that’s usually where
the, you know, uh, contribution falls or lays.

MR. BELCHER: Right, wh‘ich is to be determined by 2
trier of fact as to whether or not Bostic——-

THE COURT: Well how about there’'s no -—- how about
if there’s no, um - uh, contradiction? T mean, I didn't
know, what -— what do you -- where =- where do Yyou find
something “that says that a -— a builder who undertakes
construétion of a building, uﬁ, with a subcontractor has no

responsibility?
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»MR. BELCHER: I don’t say that they have no
responsibility, what I said---

THE COURT: Well how about you, uh, have, uh, anything
but a -- a reasonable resonsi- —- uh-—-—

MR. BELCHER: They have a reasonable'duty to ensure —-

to a- -- en- —— a duty to actually--—-

THE COURT: And —— and if they don’t —-- if they don't do
it?

MR. BELCHER: Well, it's not a - it’s npt a res 1ipsa
situation where just because there’s bile (sic) -- building

codes, a general contractor didn’t act reasonably in trying
to avoid building codes. If you’re gonuna determine'whether
or not a general contractor acted reasonable (sic) in trying_
to avoid the violation of building codes, then yéu have to -~
that’s -- that’s an issue for a jury. That’s a -- even if
it’s a negligence per se issue. It’s a negligencé issue that
has to be addressed by a jury.

And if I put Joe Bostic up fhere on the stand or Jeff
Bostic or whoever they want up there---

THE COURT: Do -- do —-- do you have an affidavit or a
deposition from Mr. Bostic?

MR; BELCHER: We have a deposition from Mr. Bostic; we
have-——-

THE COURT: And does he say in that deposition that he

had no responsibility?
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MR. BELCHER: He says I-—-

THE COURT: Or that he did everything reasonably?

MR. BELCHER: He says, I —-- he says I -— I don’'t know
anyone who said that Bostic did something unreasonable. I
haven’t -- I haven’t seen that on —- attached to this motion

either, Your Honor.

I mean, I have Joe Bostic saying I rely on my
subcontractors to do what they’re supposed to do in their
depositions. 1'm aware-—-

THE COURf: In.other words, he -- as 1 say, he just

absolves himself of responsibility. And I don’t think that's

the law. I -- I don't think that a 'sub -- a general
contractorlwho has a -- a broader license -- in other words,
he is there to be sure that what is done is in, uh —- feels,
uh -- uh, is in accordance with the building codes.

MR. BELCHER: I -—- I---

THE COURT: And that he has to have .some knowledge of

building codes. He just can’'t say that, what is it, uh

um, my -—- my subs are the only ones that are responsible for,
uh, following the codes. -
MR. BELCHER: Right -- right; but, there could be a

scenario where this jury hears testimony from dJoe Bostic
saying I reiied on my subcontractors.

THE COURT: And that’s not the law.

MR. BELCﬁER: But -- but then the jury gets to decide

87

000466



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STONELEDGE AT LAKE KEOWEE OWNERS’ ASSOCYATION, INC., ET. AL V.
IMK DEVELOPMENT CO., LIC, ET. AL - MOTIONS HEARING

whether the---

THE COURT: The law isn’t that he can rely on his subs.

MR. BELCHER: But the -— the jury gets——-

THE COURT: Unless you find the law. Tell me where the
law is says that you can rely on your subs.

MR. BELCHER: Well, I'm soxry; I’11 —- I dort’ t have a
case right here with me. But if téat’s———

THE COURT: All right.

MR. BELCHER: ———that's the way I've always operated.
it’'s a-—-
THE COURT: Well, the only thing is that -- I'm just —-

I’m reading what, uh, the Chief Justice says-—-—

MR. BELCHER: Right.

THE COURT: ——-she says, a builder who undertakes to
supervise the construction of a building is under a duty to
exercise reasonable care. |

MR. BELCHER: Right. And reasonable care is what I am
focusing on here, Your Honor. That whether there are vio— —-
violations of the building code or not, nobody -—- I mean, I
don’t know that there's a failure to exercise reasonable
care. T think that’s something that the Jury has to
determine. -That’s why you have a jury charge on reasonable-
care for a building contractor—---

THE COURT: Okay.

MR. BELCHER: ———instead of a Judge -- instead of an
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appeal from a grant of a motion for summary judgment against
a general contractor.
THE COURT: Well, again——-

MR. BELCHER: It’s a jury charge.

THE COURT: ———the -- well, the Jury has to have
something to — to consider. And 1 haven’t heard anything
that says that what those -— your general contractor did was
reasonable. I mean, - I haven’t heard any -—- except to say

that, uh, as long as 1 got a sub, then 1 can rely on what
that, you know, that fellow on the street does.

MR. BELCHER: Right, but---

THE COURT: All right, he -- 1 mean, he doesn’t have a
general contractor’s license, but I -- I can rely on him-—--

MR. BELCHER: ---but taking---

THE COURT: ---to a- -- to absolve me. And that’s not

reasonable.

MR. BELCHER: ~—-but taking the evidence in the 1light
most favorable to: the non-moving party, they haven’t put
forth any ev- -- evidence that suggests that I was —- that
Bostic was unreésonable.

THE COURT: But I thought I heard, what is it, somebody
said that there were violations of a building code——- |

MR. BELCHER: That there weren’t-—-

THE COURT: ———and I would think that a general
contractor, uh, would know what the build code requires.
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MR. BELCHER: Right; they -- but---

THE COURT: He takes a festl

MR. BELCHER: ---the testimony that The -- The Court has
before it, that I’ve heard here, is that there has been an
identification of a building code. That does not mean that
the gehéral contracto; did not exercise reasonable care in
addressing the building code.

THE COURT: And I have -— the only thing Ifve heard from
you, sir, is that, uh, that as long as you got subs then you
don’t have any responsibility.

MR. BELCHER: All right; well---

THE COURT: And I —- and.I -- I don't fhink that’s the
law. I think that, what is it, uh -- ub, and, of course, we,
uh -- the whole -- the whole idea of, uh, of buildiﬁg codes
and their, uh, regquirements and, uh -- go to different --
talking about reasonable. You —- you do have certain, uh --
uh, questions there that if —- if they had been adopfed that,
what is it, thef are required -- 1it’'s much like a -— a

traffic violation. You can’t say whether it's reasonable to
violate a tréffic law. Uh —— it’s, uh, negligence per Sse.
Now, I don’t know. The —- the thing is, I Jjust haven’t
heard anything and I'm advised that there isn’t anything in
there that says that either law or facts that, what is it, a
contractor can, what is it, uh -— uh, rely on his subs to do

what, um, he, uh -- uh, is hired to do.
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MR. BELCHER: All right.

THE COURT: Okay? All right; anything else?

MR. POTEAT: Your. Honor, and I -—- and I-—-
THE COURT: Now, be careful about, um -=- uh, victory.
MR. POTEAT: No, no, no. This is —-- this is short.

THE COURT: All right.

MR. POTEAT: I just wanted to point out and make sure
The Court understands that, um -- and I -- and I understand
the tenor of your discussion just now and it's not lost on me
or anybody else the way —-— what The Court has -- your, um ==
your thought process.

But, the. expert testimony that we’ve mentioned here
todéy, I just want to make sure The Court understands that we
are piting'Bostic’s experts for that -- for this testimony
regarding the building code violations and the responsibility
of the G-C for that. It would be very difficult, if almost
impossible, for Bostic to get around their own experts’
testiﬁony at trial wunless they intend to withdraw that
expert, which we’ve ‘not seen nor have -- or have another
expert in its place.

THE COURT: Be careful; there is a case —-— No=~~

MR. POTEAT: So, that’s all T have to say, Your Honor.

THE COURT: ———there's a case Hucks versus Michelin,
admittedly it’s a, um -- uh, a workers’ comp. case, but there
the expert téstified both ways. Uh -- uh,” The, um —- uh —-
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uh, Court of Appeals, I think it was, it might have been the

Supreme Court---

MR. POTEAT: No, that’s it; thank you, Your Honor, I

| appreciate it.

THE COURT:' —~—iﬁ other words, uh, said that, uh, any
evidence will support' a, uh, finding, even though it’'s
contradicted. In fact, I think, you know, if you listen to
most Judge’s charges they’ll téll you that expert testimony
is, um -- uh, to be given the saﬁe weight as any other and
even if it’s uncontradicted.

. MR. POTEAT: And can be ignored‘if - if -- if —— if --
if, uh---

THE COURT: Exactly.

Mﬁ. EOTEAT: —-——I think that’s what the charge was.

THE COURT: Thank you. I’11 have to remember that.

MR. POTEAT: That -- that’sjhow it’s been said by other
judges before, Your Honor, §O...

THE COURT: All right; anything else?

(NO RESPONSE;)

THE COURT: All right, as to the matter of the summary
judgments as to the cross—ciaims against Bostic’s, uﬁ —-— uh,
subcontractors which have, um, been heard 'today, um, the

motions are granted.

Un -- I do find that there is, uh -- uh -—- they --
the -- the record is. insufficient to create a -— a genuine
92
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issue as to whether or not, um -— ubh, the contractor did not
have a duty to, um —- uh, exercise the -- the degree of care
or suﬁervision to see that the work was done in conformity
with the applicable building code. In other words, there was
nothing in the -- nothing that The Court has been made aware
of, other than he can rely on what his subs know, uh -— uh,
that would say that’s reasonable. All right.

MR. BELCHER: Does that address the contribu- --
contribution claim as well, Your Honor?z?

THE COURT: Well, contribution, as far as I can tell,

is, um -- uh == uh —- uh, not a matter of law. I mean, it’'s
equitable. Uh -- and that would only be if, umn -— uh,
there’s some finding that, um -—- uh -- uh, the negligence
that the, um -- uh -- uh, well, in other -- in other words,

it’s not a jury question.

Now, you did,‘uh, put ﬁp a case, um —- ﬁh, Addy versus
Bolton, but 1 notice that was, uh, the land’s law -~--—
landlords were entitled to recover, uh, costs and attorneys’
fees in a successful défense by their tenants. Uh -- so,
uh -- so I —— I -~ 1 &on’t think this -- that would be

applicable here. T think that, what is it, you’d have to

establish that, um -- uh, there was a -- a duty, ub, where
either, um -- uh -- well, in other words, it wouldn’t be a
part of the -- you can bring a -- a ~—- Yyour claim for

contribution if you’re successful, but I don’t think that you
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could find that, um -- here that, ‘uh, -you’d be entitled to
attorney’s fees. Uhless you can give me some, what 1is 1t,
um ~- uh, statutory or a rule.

MR. BELCHER: Okay; thank you, Your Honor.
THE COURT: Very Good. Oor a contract. You did --

you -— you have contracts with these, um, contractors -
subs?

MR. BELCHER: Had one; I don’t know where they are. At
one time wé did.

THE COURT: Okay. All right.

MR. MARTIN: Your Honor, uh, would you like us to submit
a written order?

THE COURT: I think you should. Now, how -—- as far
as, uh -—-- can we consolidate these motions‘ for summary
judgment so that whatever action is done in regard to the --
the judgment doesn’t have to be, uh, duplicated?

MR. YOKEL: You might have to -- I would think
Mr. Martin would prepare the order and then—---

MR. MARTIN: I think we can comnsolidate.

THE COURT: Well, I mean -—- but I’m, uh -—-— for
Mr. Belcher, I don’t want to prejudice his client by having,
you know, if he wants, what is it, how many different, um,
orders?

MR. MARTIN: .Four subs I think moving.

THE COURT: Just four?
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MR. POTEAT: Four subs, one -- and - but one order. I

mean-—-

THE COURT: Whatever. I'm trying to do one order that
will cover—*—A

MR. POTEAT: Agreed.

THE COURT: ---four subs’, you know, uh---

MR. POTEAT: I think we’re in agreement on that.

THE COURT: ---summary judgment. Would that be, uh-—-

MR. POTEAT: That’'s fine.

THE COURT: -—~do vyou have any objection to that,
Mr. Belcher? |

MR. BELCHER: I don’t; but, I’1ll probably have to make
a -- the proffer that I made today in thatlorder, uh, with
regard to the specifics of KMAC as opposed to Jose Nine’s and
the other defendants.

THE COURT: Well, I think the record here will---

MR. BELCHER: Okay.

THE COURT: --—be the basis for that.

MR. BELCHER: ° Well, if -- that's fine. Let the
record -— the record will---

THE COURT: Yeah -- no, I don't -—- what -- now; the
thing --_and, again, on a sﬁmmary judgment, I do not find

that there is a genuine issue of a material fact that it
was it reasonable or unreasonable to rely on the, uh, subs

for, um -- uh, their doing their work properly. Uh —-— and if
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they’re entitled as a matter of law, uh, that, um, it --
there being no basis for a reasonable, um —- uh -— uh -- uh,
supervision, uh, or a finding of supervision. That, uh,

they’re entitled to it as a matter of law.

Now, the -- the record, um -- uh, I think, uh, since it
is as a matter of law and I find no, uh -- the --— I think you
all used, um, whatever the general contractor’s, um -- what

is it, uh--—-
MR. MARTIN: Mr. Moore's testimony.
THE COURT: ——-it’d be —-- be the same in all the cases?

MR. MARTIN: I believe so, sir. And I understand it,
THE COQURT: Well, then set it out because that’s the

but I mean, the one thing that, um -- uh, says that, uh --— it
follows the law. All right, sir;‘

MR. MARTIN: Thank you, Judge.

MR. BELCHER: Thank you, Your Honor.

THE COURT: And if you -- if you have an objection to
the -- you know, of course, he can do it. But the motion to
reconsider there, it should be each -- that they .stand
seﬁarately on, um -— after looking at the orders.

MR. BELCHER: Okay. |

THE COURT: All right?

MR. BELCHER: Yes -—- Yes, Your Honor.
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MR. MARTIN: Thank you, Judge.
THE COURT: Very good; all right. So that’s what?

Seven and...

THE CLERK: That would have been, um, Sevel, eighf\and
twenty.

COURT REPORTER: And twenty-two.

THE COURT: And twenty-two——-

THE CLERK: And twenty-two, yes.

THE COURT: ~-—~that we got To. (After pause.) All
right, um, the next one 1is number ten?

THE CLEﬁK: Um -- that is correct; yes, sir.

'THE COURT: A motion to cuash?

THE CLERK: Yes, and that is Marick.

THE COURT: or in the alternative for a protective
order?

THE CLERK: Yes, sir; and that is —-- was made by Marick.’

MR. IMHQFF: Your Honor, you've already heard this.
Uh -- again, it’s -- it’s Marick’s motion to —- to étay to
prevent continuing discovery, depositions. You -- it’s been
in front of you last fall. Uh -- we discussed it a little
bit this morning. I can certainly -- we can cut -—- Wwe
certainly came to argue it more. Uh -—- I mean——-

THE COURT: Well, again, I —— inasmuch as there are Ssome

cases that are not subject to the appeal, I think that those

cases need to be developed. While -- I mean, again, because
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we all know that, um, over time you’ll lose, um —- uh, access

to information.

i

MR. IMHOFF: I -- I -- I agree with that, Your Honor. I
don’t -- I don’t know what we’re gonna do with your rulings
today. And that -- I think we go to phase one general
contractor and myself —-- but that’s something I have to go

back ‘and talk to my client about.

But you know the argument -—- heard the argument today
that the iésues of not bringing' the subcontractors to the
trial now, because they’ve all gotten out, um, is —- ié sort
of now a universal issue for phase one and phase two.

MR. LYLES: Your Honor, that’'s a nisrepresentation of
the lay of the land. The only issues that have Dbeen
detgrmined by The Court are the validity of ‘the claims of the
general contractors against fhe subcontractors. Those
matters would be staved while they are appealed, whether it’'s
Jason’s appeal, or yours today, orlAllen’s éppeal.

I have claims pending against the subcontractors. There
is nothing that prevents those claims from going forward and
being tried. So if there is a trial 1in this case, those
subcontractofs will be here, those who haven’t‘ settled,
defending my claims against them.

So; this notion that the subcontractors can’ t be brought
to Court because they’ve had a motion granted in their favor

is just not accurate.
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THE COURT: Well, and -- and again, um -— uh, The
Court’s concern if a -- 1f the -- from whatever rulings, uh,
have been made in their particular, um -- uh, cases haven't

been appealed, then they’re not subject to a stay.

MR. LYLES: That’s right.

THE COURT: And if you need an order to that, I think
that, um -- uh,. somebody can draw me an order. And then I
would suggest that you do, uh, have some sort of scheduling

order that you can -— because as 1 say, this -- this whole

have a sort of a closing of the record.

But, uh, who —— Mr. Imhoff, Mr. Lyles, are you the two
that, what is it, can put together something like that? I
mean, you don’t have to -- I'm not doing -- you’'re not
consenting to it. But me, I’m asking you fo put together
something that you can live with, you know. And -- and even

in appeal, you can do ahead and serve -- and serve it to your

objection if you want to.

Uh -- but, again, I would like the —- the two of you to
contribute to it. Um —-- uh, one will be the principal author
and the other be the -- the, you Xnow, the editor -- the

editor of it.
MR. LYLES: This is for a -— a scheduling order?

THE COURT: Right. As to what -- now, as far as those

cases that are under appeal---—
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MR. LYLES: Yes, sir?

THE COURT: ---I don’t think I have —- I think —
they’ re out of my jurisdiction.

MR. LYLES: Yes, sir.

THE COURT: I mean, they -- they’vé been removed.

MR. LYLES: Those are.

THE COURT: But the ones that are not direétly under
appeal, I think that The Court has a duty to be sure that
they move along. So that, what is it, uh, all the cases c;n
be deveioped, um —-- uh, that are still out there.v

MR. LYLES: Well, what will happen as a result of today
is that, I guess, dJason will have to decide if he’s gonna
appeal; uh, the rulings with respect to B-F-S5, Catoe and
Southern Concrete and that crowd. I suspect that he will

since he’s already got one such ruling on appeal:.

The next question will be whether or not Allan decides
to appeal the ruling with respect to his subcontractors.
Um -- at that point,. if that occurs -~ and I suspect it will
occur in the next thirty days if it occurs —- then what T

will move for is a trial of my case against everybody and ask

that The Court sever those downstream claims. Because, my
clients, there -- there is nothing about those appeals,
the -- nobody’s made a ‘summary judgment motion with respect

Mr. -- Mr. Hemphill’s gonna do that in a minute, but
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none of the subcontractors. So there’s nothing that would —=
that -- that should prohibit my claims from going forward.
These, -- these downstream indemnity claims are things that
can be dealt with two years from now when the appeals are
decided. But there’s nothing that should prohibit my clients
from going forward with their claims.

and so that -- that is just sort of how I see, um, the
procedural jockeying in this case going forward. So——-

THE COURT: Well, uh, let me 4o this then. Unm —--
inasmuch as —- the only thing I know how to do is to split
the baby and that’s not a good, uh, resolution for the child.
Um -- what - would you suggest, Mr. Lyles? Your client, uh, as
far as this motion to, um -- uh, quash, stay or, uh, in the
alternative for a protective order?

MR. LYLES: Yes, sir. Well I, as you recall, back in
October I submitted, I think, about a twenty-page brief on
the issue. Clearly---—

THE COURT: I’m not needing a brief right now---

MR. LYLES: Yes, sir-—-

THE COURT: -—-I need a proposal.
MR. LYLES: ———pbut -- but I'm gonna reiterate what I
said, which is, there —- there’s no automatic stay, except as

it relates to those discrete issues that have been appealed,

which are Marick’s claims against the subcontractors who got

summary Jjudgment.
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Um -- then the question becomes, under Rule 205, does
The Court elect to stay matters thét The Court believes are
affected by the appeal? And, um, ny position with regard to
any motion to stay is, none of -these appeals affect my
clients’ claims against these parties -- none of them.

Now, whether The Court, um, elecfs to try to do this,
um, you know, try portions- of the case or not try portions of
the case, trying to maximize---

THE COURT: You mean phase one and phase two?

MR. LYLES: ---judicial economy, which is what I tried
td address in my brief in October, trying my best to figure
out the most economical way to try the case.

Uh -- but the fact of the matter 1is, these are
downstream claiﬁs that are unrelated to my claims. And -—
and my clients should not be required to wait until the
exhaustion of a bunch of potential downstrean claims are
decided in The Court of Appeals.

in the meantime, my buildings ére falling down; Ny
clients’ are going bankrupt. 2And, you know, I mentioned in
Octéber; 1 said, you know, we’re not only going —-— we ~—
we've lost insurance money for Bostic, because they had a
case that settled a month ago in Myrtle Beach. And I
mentioned in my brief in October, I said, we're losing
witnesses or we have the potential.

Well, the key defense expert on the issue of pricing
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died in January. So it is a reality that it is affecting --
we mentioned it earlier today --~ and réality is that this
case 1is degrading as it continues to grind through the
process simply because of the loss of witnesses, the loss of
money, and people dying.

And so I think The Court’s gonna be in a position to
have to sort of Dbalance out ‘judicial economy VeIrsus my
client’s rights.

THE COURT: All right. What do you say, Mr. Imhoff?

MR. IMHOFF: Your Honor, again, I don’t want to be here

all day. I think we've —- we’ ve talked about it before. But
let me —-- let me point one central issue, uh, that Mr. Lyles
didn’ t.

Your rulings that -- in regard to general contractor

Marick, and the general contractor Bostic, are that Bostic
and Marick are at fault as a matter of law.

And that, I am certain, will. be something that Mr. Lyles
will point out to the trial Jjudge, if it is not you, that
there are alread? standing orders that our two clients are at
fault. You had to find -- you had td rule that way to decide
that they had unclean hands. And so that-—-

THE COURT: Well, the —- the thing is, you have to also
understand, um -- uh, Mr. Inhoff, fhat those were done on
motions to dismiss and summary judgment, which had to be

decided on the record at the time.
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MR. IMHOFF: Right.

THE COURT: And the record can always change if
something’s -—- if something’s found and added to it.

Now, to be honest with you, that’s just ‘the point I'm

trying to get to right now is let’s.exhaust what the evidence

is going to be out there. You know, find out what it -- what
is there if there’s any ~- anything.
MR. IMHOFF: Uh -- I —— I-—-

THE COURT: I mean, and —-- and to those cases, uh, that
were not decided. |

MR. IMHOFF: ---uh -- but, well that -- well, that’s my
point, that -— that at the trial of this case, I'm —— I'm
certain that those orders will at least be attempted to be
used to -- to forestall any effort that the two general
connorA(sié) -— contr;ctors make, uh, to prove innocence in
regard to what tﬁeir subcontractors did.

And so that is a central issue to the case. 1 don’t
know what the trial judge will do in this case.

THE COURT: Well, I don’t know either and, uh, the way

everybody’s already talking about it, you know, things —— uh,
uncertainty. Uh -- on January -—— OX, 1O, December the 315t

{19~ -- or, 2014, I"m going to be put down.

MR. LYLES: 20147

THE COURT: 2014. A year and a few months. So, what is

it, you’re gonna be looking at a -— another Judge if this
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thing isn’t resolved by that time. So -- and, uh, I could --
I might even decide to go earlier.
MR. IMHOFF: Yes, sir.

MR. LYLES: Your Honor, this 1is —-—- Yyou know, we're

reaching the fourth anniversary of the case.

THE COURT: Well, the thing is, let —- well, I know all
of this. I -- what I'm tryihg to do is just to tell you,
let’s —— let’s move it. And then we’ll find out, you know,
um -— uh, what happens.

Umn -- you do this; yoﬁ draw an order, uh, setting‘forth
all of your -—- your -—- what you have there. U, also —— ﬁut

be sure that you,‘understand. that, um, anything that’s on
appeal is gonna be stayed.

MR. LYLES: Yes, Your Honor.

THE COURT: Uh -- but, uh, there are certain things
that, uh, are not necessarily, uh, limited to just those
cases on appeal.

MR. LYLES: Yes, sir.

THE COURT: There are certain witnesses that would be,
um -- uh -- uh, still, um —-- uh, available as well as, um —-
uh -- uh,'contributing to, um, the -- the preparation and
the —- and-ultimate trial of thé cases. That can be deposed

now so their testimony and, vh, evidence can be captured.

MR. LYLES: The -- the -- the -- the appeal in- --
involves claims and issues. It -—- it doesn’t necessarily
105 L
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preclude action against parties.

THE COURT: Well, that’s what I'm sayind.

MR. LYLES: Yes, sir.

THE COURT: So all right; so you draw yoﬁr ordef that
way and we’ll see --— and, of course, what is it, allowed it
to be circulated. . But particularly  between, uh, you and
Mr. Imhoff and, uh, Mr. Belcher. Ié that right, Mr. Belcher?
Is he still here?

MR. BELCHER: Yes, sir.

THE COURT: All right.

MR. BELCHER: I haven’t decided to appeal anything yet.

THE COURT: Well I know, but I'm——-

MR. BELCHER: That'’s—-——

THE COURT: —---you -- you two are the ones that have,
um, what 1s at stake ﬂere———

MR. BELCHER: Right.

THE COURT: ---um, these rulings that I made in the past
and, what is it, today. And that’s -- I just want to be sure
that you circulate, even before, um —— uh, it’s submit?ed to
me to see if they have any, uh, thing -- to make any
contribution.

If not, then -- or if they do, um.—~ uh, see if you can

incorporate it or, what is it, submit the whole thing to me.
And then, of course, anybody else, you know, affected, will

be able to, uh, review it too ‘cause Rule 5 says you have to
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circulate it.

MR. LYLES: You know, when we were here in October
everybody in this courtroom agreed that the case could be
tried on January the 22nd. And sO I'm gonna be Jjust trying
to give The Court some perspective on where I'm coming from.

THE COURT: ' January the 22"¢ 20142

MR. LYLES: 2013.

THE COURT: 1372

MR. LYLES: And everybody in the courtroom agreed the
case was ready for trial---

THE COURT: Yeah, but there are a lot of people who got
sick or something; I don't remnember. Anyway.-..

MR. LYLES: Well, it Jjust, you kxnow, 1 know The Court—---

THE COURT: Wait a minute. No, there wasn’'t. Um -— no,
no, all right, not sick-—— /

MR. LYLES: I know that-—-

THE COURT: ---what was it? Huh?

MR. LYLEé: --——I know that to get a multi-week term
you need to work with Court Administration. And so, and I
will -- I will tell you, um, that since December, I don’t

know that any party in this case has noticed a deposition,

except for me. So, you know, this -- this case has been

-sitting here and the lawyers, I think candidly, have been

wondering when the case is going to be tried.
THE COURT: Well, let’s do this. Why don’t you do a
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night before; (after pause) mnot a day certain but a night
before? I mean, just put it outlthere and then 1’11 -- I‘1ll
déal with; uh, Court Administration.

MR. LYLES: Okay. |

TﬁE COURT: I mean, -- it -- it -- it’s —- it’é the
dickens to set a date because that’s always something that’s
gonna =-- 1it's almostr——'sometimes/you’ll have to gét it, but .
I gﬁessll’m a little cynical. It’s alszt‘like a target
that nobody takes a vacation until they have a‘day certain.
Nobody learns that it has a -- a witness that’s out-of-pocket
until they have a day éertain. |

I”Would‘suggest that you, you know, uh, attornéys would
be better served if they —- and their clients particularly.——
if Aﬁhey;; uh ~- if they get a day certain they let the
vacations and they also put their witnesses on notice that
they'are gonna be . theré that day, uh, when the case ié going

to trial.

MR. LYLES: That’s why I was hoping we could get --— work
with The Court to try to get a date certain from Court
Administratioﬁ so that everybody can be--- |

THE CQURT: Well —- well -- well, what we do first,
though, Mr. Lyles, 1is ‘that we'establish a limit. And that’s
why I say that -- how'—— yéu talkvaboutc uh, discovery. How

much more time do you need in discovery in a four-year—-old

case?
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MR. LYLES: None —-- none. I -~ that-—-
THE COURT: All right, then set a day certain -- not --—
or, not -- not a day éertain, but, uh, not before July, 1if

you want to.

MR. LYLES: Okay.

THE COURT: I don’t know, what is. it, uh, I’1l be out in
July. 1 mean, L’ve got four weeks of wvacation; you ain’t
gopné get my vacation.

MR. LYLES: And I don't want it, Your Honor, I——

THE COURT: I.get‘my vacation; you don’t, though. All
right; so I think ﬁhe point is that -- go ahead and put it --
and try to work together becaﬁse all of you, you've got a —_—
an interest ‘in it. This case 1is éonna be tried when? So try
to get a date, uh, a closing date, in other words, as far as
discovery and everything so they can, uh —- the trial can be,
uh, after that time. “And then I‘11 try to work with you as
beét I can, uh, as far as, uh, get -- getting you a day
certain. All right?

MR. LYLES: Yes, sir.

THE COﬁRT: Aﬁd Mr..Imhoff~and Mr. Belcher and everyoﬁe,
I hépe you—all understand that I'd like to move this,‘uh,
better than you would. And I think we’ll run out -- running
out of, uh, what is it, room néw in the, uh, brand new

courthouse with, uh, this file. 1Is that right, Madam Clerk?

THE CLERK: That is correct; yes, sir.
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v

THE COURT: All right. ﬁEXt? Now, you will do that,
uh, Mr. Lyies?

MR. LYLES: Yes, sir; I'1ll be glad to do it.

THE COURT: All right.

MR. LYLES: 1’11 try to get it done by Friday and get it
around terverybody.

THE COURT: Well, start —-- get it out there. And---

MR, LYLES: Yes, sir.

THE COURT: ———and, uh -- that’s the only way that

the —- this thing’s gonna be, uh—--—

MR. LYLES: This has been é -— a -— a good group to work
with. Everybody hés‘ generally cooperated with regard to
this -- all matters in this case. I —- I do anticipate this

issue about a potential appeai is gonna require another
ruling from The Court about severance Jjust because I know
appeals téke two to three years.

THE COURT: Well, 1let’s Jjust -- lét’s ~-— let’s not
anticipate—-- |

MR, LYLES:I Yes, sir.

YHE COURT: ---what is it, uh, bad things. ALl right;
anything, uh -- what’s the next?

THE CLERK: Um -- the next one will be, um, number

| thirteen; and it is Heyward Electrical services’ motion for

summary Jjudgment as to cross—claims of Marick.
THE COURT: All right, uh, who do we have?
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MR. HARJEHAUSEN: Uh -- John Harjehausen, Your Honor,
for Heyward Electrical Services.

Um -- Your Honor, we’d like to requést that this be ——
this motion be continued. Um -- Heyward has essentiaily
negotiated a settlement with the plaintiff and with Marick
and Rick Thoennes. ' The only thing left is unresolved
cross—claims with Medallion and Bradford Seckinger.

THE COURT: All rigﬁt. Is Medallion involved?

MR. HARJEHAUSEN: Medallion, un—=- |

TﬁE COURT: All right, so let’s --— I*ve continued those,
so, uh---

MR. HARJEHAUSEN: Right.

THE COURT: ---let —- let it fall under that umﬁrella.

MR. HARJEHAUSEN: So, we'’ll just continue this one as
well?

THE COURT: Right.

MR, HARJEHAUSEN: Great;'thank you, Your Honor.

THE COURT: (After pause.) But do, um -— uh, consult
with, um, the ones who are involved in the Medallion. I
guess, Mr., uh -- well, of course, that’s not a part of this
action. Uh -- that isn’t consolidated but, uh -- well you —-—

in other words, you just want a continuance to see 1f you

can’t -- your —— your —-— your,iuh, matter could be resolved?
MR. HARJEHAUSEN: Yeah; I mean, that —-- that’s exactly
it.
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THE COURT: All right, it---

MR. HARJEHAUSEN: We anticipate filing additional
motions in regard to Medallionﬂ And, uh, we would Jjust ask
that this motion against Marick---—

THE COURT: It’ll be continued.

MR. HARJEHAUSEN: ---go on that roster once those are
filed. Thank you, Your Honor.

THE COURT: Yes, sir. All right; next?

THE CLERK: Umn -- the next one will be, um, number
fourteen, Carl Catoe Construction motion to dismiss and
summary judgment.

MR. TATE: Uh -- Your Honof, this is Ron Tate for Carl
catoe. T believe, if I may ask, is that as to Medallion?

THE CLERK: Un -- I’a have to be honest and tell you
that I am unsure.

MR. TATE: Okay. Your Honor, I would just, uh, carry
the motion over. (If I may suggest -- I don’ t know what that
motion is; it may, in fact, be the motion that we filed many
months ago relating to the, uh -- the claims of the
plaintiff. We had cross-motions with the plaintiff at some
point and I would ask for a continuance.

THE COURT: Mr. Lyles?

Mﬁ. IYLES: I'm told it’s Medallicn sO that would be, I
think that—--- - |

THE COURT: All right, so that’s to come under the
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Medallion umbrella. Next?

THE CLERK: Um -- and the next one would be, um, number
fifteen, plaintiff’s motion for judgment against defendants

Keowee Townhouses and others.

MR. LYLES: Your Honor} we have 'a number of defendants
originally served, named defendants in the case who are in
default and I have filed a ﬁnotion, um, for a hearing for
damages in relation to those defendants. Um —— as 1 read the

ruleé, I'm required to get a date for a damages hearing,

um———

THE COURT: Put them on ﬁotice, yeah.

MR. LYLES: ---I'm to notify them of that date. Um -- I
only hope——-

THE COURT: How long do you think it’11 take?

MR. LYLES: A day.

THE COURT: TIs that a full day?

MR. LYLES: I think a day would be plenty.

THE COURT: All right, um, how far out do you want it?

MR. LYLES: As soon as you can give it to me.

THE COURT: Well, I know, but how much time do you need
for your —- how many you got and how many--—-

MR. LYLES: How many .defendants are there?

THE COURT: Right.

MR. LYLES: " Probably six or eight. And I'm sorry
that I-—
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THE COURT: Well, I'm -- I’m just asking you--—-

MR, LYLES: There’s probably.six or eight.

THE COURT: ———pecause in other words, um -- uh, what’s
the next term of, um, non-jury?

THE CLERK: Um -- it’s going to be the week —= the week
of May, um, 28%".

THE COURT: Am I here?

THE CLERK: You are; yes, Sir.

THE COURT: You want to do it then? That’'s a month.

MR. LYLES: Yes, sir. That’ll be great.

THE COURT: All right, uh, set one day for a -— a
damages hearing in defaults. And has-—-

MR.

wife’s birthday.

THE
motions,
MR.
THE
THE

Thursday

LYLES: Preferably not the 28" because that’s my
The 29?2

CLERK: Yeah; normally, on the 28 we would do, um,

so we'll keep you in the clear for that.

LYLES: Okay; thank you.

COURT: All right, um---

CLERK: And, um, we’ll probably -- what about

of that week? That would give us -- I mean, it’s a
short week anyway because Monday is a holiday. We'll be

doing motions on,

full-day
MR.

THE

um, Tuesday. I +think we already have a

case on Wednesday that’s already scheduled.

LYLES: Thursday’s great.

CLERK: So Thursday the 3072
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MR. LYLES: Thursday the 30°".

THE CLERK: Okay.

THE COURT: Now, you, uh -—-— have defaults, uh, been
entered on them? |

MR. LYLES: Yes, sir.

THE COURT: All right; so on a default, uh, order?

MR. LYLES: Yes, sir.

THE COURT: Okay. Now we’re looking for the damages
hearing. All right. All right; does that do it?

THE CLERK: Um -— I -- I have one more, umy, and it 1is
M Group Construction. It’s number sixteen, motion for
summary judgment.

THE COURT: All right; yes, sir?

MR. HEMPHILL: May it please the Court, Your Honor. RoYy
Hemphill on behalf of, uh, M Group Construction and
Development.

COURT REPORTER: I’m sorry; your name again?

MR. HEMPHILL: Roy Hemphill. Uh -- Your Honor, uh,
defendant, M Group, has filed for summary judgment in this
case. Um —-- uh, I would point out to The Court that, uh, I'm
not a cross—claim defendant. I've become a main defendant --
or, my client is a main defendant by virtue of an amended

complaint that Robert filed about fifteen months or so ago.

Uh -- my client, Your Honor, was an L-L-C that was not
formed until after all of this. M Group, uh, was an L-L-C
115
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that was formed by two of the members of Marick. Uh --— Rick

Thoennes, Junior -- who I -- 1 refer to in my brief, which I

hope The Court, uh, received a copy of a couple of days ago,

or, my memo —- and Rick Thoennes, the third, who was the son.

| Those were principals in Marick, and in March of 2009, uh,

formed a new company. We would contend formed a new company
to do something combletely differeﬁt, uh, than what they'd
been doing.

Marick was a corporation that was built -- that was
formed in 1998 to, um, ﬁo build custom homes anywhere from
half-a-million ‘dollars to several million dollars. Uh -- 1
think The Court is cognizant of what happened to the market
for the —- that type of housing. And what happened in March
of 2009 was two of the principals‘from Marick formed a new
cbmpany to build a -- a completely different product. And

that product was, um, . a hundred to two-hundred-thousand-

dollar spec. houses in -- in -- 1in neighborhoods in the
Upstate.

Uh it -- when it fprmed in March of 2009, it picked up
two -- two —-— two new owners. That was a Mark Thoennes, who
was a —— the other -- another son of one of the owners —- and

T also need to reference that I do represent Mr. Thoennes as
it relates to M Group as in —-- in terms of his being a member
of that and him having any potential individual liability on

behalf of M Group in this litigation.
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But, Your Honor, they also. picked up a fourth principal
owner, that being a Mark Hutcherson. Mr. Hutcherson had been

an original, uh, member of Marick back in the ‘90’ s, but had

ldissolved his membership after about a year, and had not had

any involvement in Marick in about, uh, '90.

Fach of these owners, ub, put up additional capital

and -- and created their -- their own, uh, new company-.
Uh -- Your Honor, there were no -- there were no -— what - 1
think what’s Xey is when these principal owners were —-— had

formed M Group, there's no evidence that they appeared at
Stoneledge, did any work. You raised -- may have raised
reference to a general contractor never driving a mail or -—-
or tufning a screw. Théy didn’t do that. Not because that’s
not what a G-C does, they didn’t do that because the work was
done at Stoneledge. They were oOn to other things. So this
is a totally separate, quote, company fhat plaintiffs have
sued.

Your Honor, um, this -- this action has been brought.on
this notion of successor liability. Aand as His Honor knows,
that’s a very limited right of recovery in South Carolina.
Uh -- it’s based on a 1923 case, ‘uh, known as, uh, Brown
versus American Railway Express, 1924. It set forth four --
four very narrow exceptions and, um, that was affirmed in the
Simmons case, which is cited in my memo, which 1s a 2005
Supreme Court case where there was a lengthy dissent, ubh,
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where some of the Justices were advocating ex— —- expounding
upon and allowing greater latitude. put the majority of The
Court said that these -—- there were --— these four exceptions

were narrow and very limited.

Uh -- the firsf one is that there was an agreement to
assume the debts. Your Honor, 1 would contend that most
people would —— would know that would be sort of iike a stock
sale versus an asset sale. Um -- the fact of the matter is;
theﬁe’s ~— there's no evidence in this case that there was
any kind of a formal sale. in fact, uh, I have included in

my material, uh, printouts from. the Secretary of State’s

office that would -- that would show The Court that both
entities still exist. The market’s dried up for both
entities, but the entities still exist. Neither one --

neither one was dissolved. Marick was not dissolved to allow
M -- M Group to go forward; they still exist. Uh -- M Group,
uh, in fact, Your Honor, um, there -- there’s no merger.
Um -- there -- there’s no —— there’s no written document or
anything that the plaintiffs can point to to indicate that
there was any transfer of assets. My memorandum, um, I —-—— I
cited a North Carolina case that goes into -a good bit of
detail.

And'—— and it -- that North Carolina Court séid that
North and South Carolina havelvery similar laws as relates
to, uh,‘the elements of —-- of successor liabiiity. And the
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North Carolina court felt like there had to be, uh, some
agreement, some -—-— to —- to -— to allow the --— the liability
to flow through.

Uh - going further,  Your Honor, the, uh,
circumstances -= the second, uh, exception is the
circumstances surrounding  the tfansactions warrants a
find- -- finding of a»vconsolidation_ or a merger of the

two corporations.

As 1 argue in my brief, there -- there's absolutely --—
as —- as His Honor is aware -—— mergerg of corporations are,
uh, dictated -- statutory mergers are dictated by what the
General Assembly has passed. and -- and there wWas no
paperwork filed or anything to indicate that, uh, one —— one
corporation -- the prior corporation —-- was merged into the
second. As I said, uh, a merger would indicate-that -- that
the new corporation assumes the -- the prior corporation.
Uh -- both corporations gtill exist, but there’s not a ——
certainly not a statutory, uh -- uh, merger. We would also
indicate, even though South carolina’s law in this area is
silent as to what a de facto or implied merger might would
be,' uh, we would contend t+hat that is not the case here
because this situation lacks common flow-through alone.

THE COURT: Let me ask you something, Mr. Hémphill. Now

it, uh -- you say Marick is still, um -- uh, in existence?
MR. HEMPHILL: Yes, Your Honor; it has not been
119
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dissolved.

THE COURT: BAnd, um —-- but then the -- this -- you
contend that this is a separate, um -—- uh, M Group 1is a
separate, um -- uh, entity it -—- itself?

MR. HEMPHILL: Yes, Your Honor.

THE COURT: And are both, uh, in the action? Are they
both, uh, defendants?

MR. HEMPHILL: Yes, Your Honor. Uh -- the -- the
plaintiff amendgd,tx) add M Group .about -- a little Dbetter
than a year ago.

Uh -- the —-- the third element set forth in ﬁhat case,
Youf Honor, is that there’s —-— that the -— the successor or
the second entity is a mere continunation of the -- of the
first. Uh -- there’s mnot a great deal of elaboration in
either of those cases that I referenced about what a mere
continuation is.

But, whether you look at it from a merger standpoint or
a mere continuation argument, the owners are not the same.
Uh -- Mr. Lyles, uh, took -- Mr. Lyles took the deposition
of -- of the -- the principal owner, Mr. Rick Thoennes,
Junior, who I refer to as the father in my, uh, complaint.
He was the one that held the general contractor and he
indicated -- he was the 30({b) (6) witness for M Group and he
testified‘to; uh, basically a new operation.

If you looked at it, uh, there was ~— the -- the
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accounts receivables were not moved over. There wasn’t a

great deal of assets; He’s a general contractor; he’s not a

sub-contractor. There wasn’t a great deal of assets, but
what asset that -- what assets there were, they weren}t moved
over. There was not a —— @& physical location to speak of.

This was being operated out of a home. Well, one of them was
being operated out of a home and fthe other one had an
address. I get them mixed up as f£o which. But, uh, as it

relates to assets, you know, we produced as part of the

deposition a list of -- of vendors that they transacted with,
a .list of subcontractors. and . at one point during the
deposition —- T've cited it in my memo -~ — uh, he went down 2a

lengthy list of new subcontractors they were dealing with.

-

Why? Because 1t was a Dnhew product that they were -—— they
were producing. It was -—-—- it was something totally
different. It was a different market and it was something

that they were doing. Yes, it was a home building, but it

was spec. houses in a much, much lower—-end market. And they

different product. That would be our contention in this,
Your Honor.

Further, the fourth element is that it was done -~
that -- that the new corporation was formed, or, the new
entity was formed to fraudulently dodge creditors. Um —-—

there Jjust is no clear and convincing evidence that’s been
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' produced that was --— that’s been produced by the plaintiff,

or otherwise came out in the one deposition that was taken to
100k into the inner workings of the M Group, that would rise
to the level that this -- this corporation was created to
fraudulently, um.:— uh, escape any kind of creditor claims.

Your Honor, based upon that -- upon that, and in the
interest of trying to pear this case down fof -— for the fact
finder, uh, we would, uh -- we would, uh, request that our
motion for summary be granted, uh, upon —- upon those———

THE COURT: All right. Mr. Lyles?

MR. HEMPHILL: ---grounds.

MR. LYLES: Yes, sir; thank you, Judge. Um -- first of
all, Judge, in our memorandum, . .

And did -- did you —- were.you able to print a copy of
the memo so I’ve got a copy I can hand up to The Court? I
don’'t -— I know you’ve got a lot of memos. (After pause,
memo handed té The Court.) There you dgo. |

First of all, Judge, in our memo, W&, uh, oppose the
notion for summary judgment in part on something that is not
accurate. And that was, um, this morning, um, Mr. Hemphill
advised me that they did, in fact, respond to our discovery.
Uh -- we were not able to find that in our file, but that
doesn’t mean'anything. So, I'll withdraw’that.portion of ouf
objection to their motion for summary judgment.

But - factually, I think that we have presented in our
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memorandum more than the scintilla of evidence that 1is
required to support our successor liability claim with
respect to M Group.

Um -- everything that Mr..Hemphill said, for the most
part, um, at least in general terms, um/ is accﬁrate. Um —-
but in our hemorandum, starting on page four, I list a number
of facts that‘he didn’t mention to you, which T think support
our successor liability claim.

The start-up capital for the M Group, which he mentioned
earlier, fourteen thousand dollars of that start-up capital
came from Rick, Junior, who he refers to as father, and Rick,
the third, who he refers to as son. They were the only
members of Marick at the time M Group was forméd and they are
defendants in this lawsuit. So you have cash from Marick
principals who are defendants personally in this‘lawsuit that
was injected into the M Group.

Mr. Thoennes< the father, testified in the M Group
deposition that the reéson M Group was formed, Your Honor, is
because Marick was insolvent. That will become important
later on. As noted by Mr. Hemphill, I think, um, M Group
utilized a number of the sane vendors as Marick. M Group
utilized the same project manager and superintendent as
Marick. Mr. Thoennes, the father, was the license holder for
both Marick and the M Group.

THE COURT: Did they use the same license?
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MR. LYLES: Yeah:. The general contractor license?
THE COURT: That’s what I'm saying.
MR. LYLES: Yes, sir; yés, sir. .Importantly, at the

time M Group was formed, Marick was insured under a general

liability insurance policy jisted, uh --. um, issued by
Simpson Addy Insurance. and I give you the policy
information.

When they formed M Group,.they simply added M Group as
an insured on the Marick policy, which meant that Marick was
paying M Group’s insurance. The document that we'’ve
submitted to you indicates that that addition wés done at no
additional premium. That insurance, by the way, continued in
offect through, I think, 2012, where they were jointly
insqred on that policy. |

As late as November the 12" of 2009, a proposal for work
at Stoneledge was submitted to M Group by Builder’s First

Source. As of October the 5% 2011---

THE COURT: Well, let’s see; what was the date on
M Group’s, um -- uh, incorporation?
MR. LYLES: It was in the spring of 2009. And the

testimony was that Marick began its last construction project
in 2008 and finished it in 2009, and then M Group was formed

because Marick was insolvent.

As of October the 5™ 2011 -- that’s a significant (sic)
because it’s a -- it’s an exhibit in a deposition -- if you
124
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went to Google or went to the internet and you typed in
Marick-dot-net, up popped the M Group website. So, there’s a
direct marketing connection between Marick and the M Group.
We have attachgd copies of pages from the M Group website.
If you look at those pages from the M Group website, the
M Group markets itself as being a company with four years of
experience in the Upstate, building quality construction --
excuse me, quality custom homes. 'They éﬁtually list
Stoneledge as a project for reference on the M Group website.

and even though Mr. Thoennes did, in fact,. testify in
his deposition that the M Group, um, home was gonna Dbe, You
know, as —-- as Mr. Hemphill said, a spec. home and whatnot,
if you look at those web pages on the main M Group website,
fhey have a fine homes division. And, again, market projects
such as Stoneledge as being qualifiéations of the M Group,
um, company itself.

Umn -- just -- and -- and one last point. Again, if you
go through those website pages, they talk about -- the
M Groﬁp talks about different categories of classes of homes,
ranging from two-ninety-five, six hundred, nine-hundred
thousand, and even over a million dollars. Um -- but all of
that is included in my materials.

As Mr. Hemphill correctly pointé out, whgn you look at a
successor liability issue, you have to go back to this 1924

case of Brown versus American Railway FExpress, and it lists
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the four exceptions to the geheral rule that a sucgessor'is
not liable for the debts and liabilities of the predecessor.

I agree with Roy that there was no agreement to assume
liability because the evidence in this case is very clear.

What the Thoenneses were trying to do is insulate themselves

from Marick liability. He testified that Marick was -— was
insolvent, so we opened up a new company. And that’s what
they---

THE COURT: WNow that’s, um, Rick Marick —-,um——;

MR. LYLES: That’s—-~-

THE COURT: ---I mean, Rick Thoennes——-
MR. LYLES: ---that’s the father.
PHE COURT: -—--Junior?

MR. LYLES: That’s the father. Now, what he said in his
deposition is, we were insol&ent and we were trying to
attract new investors ;nd. so we needed to open up a new
company. That’s what he said. But the critical thing is, he
opened it up because it was insolvént.

And what they did is, um -- they knew they couldn’t
continue doing business as Marick because they were
insolvent. And so they had to have this new entity and this
new name.

And the new investors he was taiking about, dog’t
forget, were his son, anotﬁer son, and a former pa£tner in

Marick itself.
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I do think that if you look at the Brown versus American
Railway case, that the last three exceptions to the general
rule about successor liability do apply.

One is consolidation or merger. And there is case law
in our —-- in our memorandum, which talks about mexger. And
the féctors that aie .looked at are the continuity of
management and personnel. Here we have that. Roy’s right,
we do have two new owners —-— minority owners -—- of M Group,
but we have the two majority owners are the same guys that
were operating Marick. We have a continuity of personnel
through the Thoenneses and Mr. Gouch, their superintendent.

Continuity of ownership, which I just spoke to.

Cessation of the seller, um, activities. The testimony
here is that after the forming -- excuse e, formation of
M Group, Marick did no further work. They have not been

dissolved, but they don’t do anything else either.

And then, assumption of liabilities. The most important
of those factors is continuity of ownership per the case law.
We think that we have produced cvidence in response to this
motion for summary judgment thét is at least a scintilla of

evidence supporting our claim, um, that that exception

applies.
The second one 1is mere continuation. And I think that
that is dead-on with regard to this case. T mean, what

happened here is the Thoenneses knew they couldn’t continue
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doing business as Marick because they were insolvent. And sO
they simply put a new hame on the company, used the same
marketing literature, the same construction license, SO OI
and so forth.

THE COURT: Did they use the same, uh, what 1is it,
they wére operating as general contractors, so they operated,

’

with the same, uh, general contractor’s license? In other
words——-—

MR, LYLES: Mr.—--—

THE COURT: ---one of the principals was a, uh, licensed
general contractor?

MR. LYLES: ---Thoennes, Junior; vyes, sir.

THE COURT: The same one?

MR. LYLES: Yes, sir. And then finally, interestingly
enough on this fraudulent transfer issue, T think -- I think
that the evidence in this case actually supports the
application of that exception *o the general rule too.
and -- and the reason is, it -- it’'s very simple.
Mr. Thoennes testified that the reason they  started a new
company was because the old one was insolvent. Obviocusly, a
company that’s insolvent, once it stops doing operations, is
not gonna be able to repay all of those creditors. Simple as
that. They minimize the opportunity to repay those creditors
andrinstead decided to operate 1in a new company to try to

shield that new income from the former creditors.
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THE COURT: All right, just a -- a little query here.

MR. LYLES: Yes, sir?

THE COURT: Um -—- I notice this is a 2009 case.

MR. LYLES: Yes, sir.

THE COURT: When was it filed?

MR. LYLES: When was what filed?

THE COURT: The case.

MR. LYLES: This case?

THE COURT: Right.

MR. LYLES: Uh -— May of 2009.

THE COUﬁT: And they incorporated when?

MR. LYLES: Um —- right about that time.

MR. HEMPHILL: March.

MR. LYLES: March? March, 2009. They had received
letters -- it isn’t in the record -- but, they had received
letters and demands from the association and others about the
Stoneledge case prior to that incorporation. But, they had
other debts and obligations. T think the testimony in this
case would be that they were several million dollars in debt.

Um -- in any event, we think that the fact that they
admit that they created the M Group because of the insolvency
of Marick would support a claim of a fraudulent transfer as

well,

Um -- and for those reasons, Wwe respectfully request

that this motion be denied.
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’THE COURT: Mr. Hemphill?

MR. HEMPHILL: May it please the Court. Yogr -—- Your
Honor, uh, as it relates to, uh, the - the more serious
allegation against my client, that being, uh, the allegation-
of fraud, uh, I would contend that the —- that the -- the —--
the burden of proot and the standard, even at this juncture,
would be, uh, clear and convincing evidence.

and as -- as Robert indicated, um, you know, My
client, in the deposition excerpts that are attached to my —-
to my brief, said that yes, it was insolvent. Uh -- but, we
were very clear, when you read those excerpts, that they were
creating a new entity and they needed additional capital to
go after a different -*lto -— to work on a different product.

And so it’s -- it’s as if -- the reason why they'—— they
created this new organization was to create a new product,
just -as if they were making widgets I would confen&. And
it’s juét é -— it héd a different character; it was not a —-
a continuation of the old corporation. The  common
denominator might well be that one of the principals who held
the G-C license from the predecessor became . —— who held the
license for the successor. That’s some éommonality. But,
Your Honor———A

THE COURT: Well, isn’t that almost an asset for a
corpQrationé I mean for a general contractor?

MR. HEMPHILL: I -- I would -- Ilwould agree that it is.
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THE COURT: I mean, that’s,.uh —— uh, that’s why we
permit/ uh,.éorporations to} um -- uh, use a license of one
of their other, uh -— uh, either employees OX incorporated.

MR. HEMPHILL: But -- but, Your Honor, the accounts
receivables didn’t -- didn’t transfer or—-—-

THE COURT: Well, were theré any accounts receivable?

MR. HEMPHILL:  The question was asked, uh, were there?
That was not delved into in the deposition.

THE COURT: Well, ‘I didn't ask that, I Jjust -—- all
right. And again now, please understand I, you know, I’m the
last one, and -~ and it sort of concerned me earlier that,

what is it, uh, Mr. Imhoff I think said that, what is it,

that my, uh, rulings in some of thgse, um -- Uuh, summary
judgments are going to be, um -- uh, res judicata or
something like that, admissible as, uh -— as to the other
claims.

I, um -— uh, I -—- I'm not sure about that and T don’t
intend to. - I'm just talking about the record that I have
before me at the time of the -- the cross-claims, uh, that,

uh, it was ‘such that, uh, the record at that»time reflected
that there was no, uh, sufficient evidence to grant the, uh,
summary judgmeﬂfs.

But, uh, here the same thing. I’m not questioning
anybody’s motives as much as I think that there is sufficient

evidence to create a genuine issue as to a material fact of

131




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STONELEDGE AT LAKE KEOWEE OWNRERS’ ASSOCIATION, INC., ET. AL V.
TMK DEVELOPMENT CO., LiC, ET. AL - MOTIONS HEARING

3

whether or not it was‘to someone’ s advanta?e to, uh, maybe,
uh, change hats. And, uh, so I -- I'm going to leave that up
to the trier, uh, the trier of fact.

) MR. HEMPHILL: Thank you, Your HONor.

MR. LYLES: Thank you, Your Honor.

THE COURT: AAll'right. Uh —- and by the way, um -~ uh,
siﬁce the, uh, motion is -- is, um -- uh, denied that’s the
only thing that needs to be said.

MR. LYLES: Okay. |

THE COURT: It will be a very short order. All right;

anything else?

MR. HEMPHILL: No, Your Honor.

THE COURT: All right, ladies and gentlemern, I do want
to thank you for your patience, as T said earlier, with The
Court. But also, um, your concentration on today. Um —— I

was not looking forward to it and, uh, particularly when, uh,

S

my, um -- uh, emails and attachments began to pile up.
T mean -- I mean, I -— I was gonna tell somebody
earlier -- you-all -- as you-all have found out, the ones

that have been here, ﬁh, more than once, um, I am want to,
what is it, uh, bore_people with my little, uh, observations.
But, a long time ago, uh, I was appointed to The State
Béard of Education and I don’t know why. My father said if
in the Parole and Pardon Board I>might have known something

about it. But, uh, education never took with me, SO
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anyway. . .

But the point was, I learned how bureaucracies ran at
that time. Um -- the week before our monthly meeting they
would send me a package of what the agenda was going to be
and the supporting materials; I finally got to tﬁe point of
asking them didbthey want me tq read it o£ weigh it? And,
um -— uh, a lot of times --— and the summary Jjudgments is the

one I use -- is that if the memorandum is more than two

pages, it must be a genuine issue of material fact somewhere

in all of that. So anyway... .

All right, gentleﬁen and ladies, I do appreciate your
patience, as 1 say. And those who 1I’'ve asked to do
something, Mr. Lyles, and I - and again, Mr., uh, Belcher
and, um, Mr. Imhoff, uh, you-all do try to- work together soO
we can —— see if we can’t move this along.

MR. LYLES; Yes, Your Honof.

THE COURT: All right. Thank you..

JOINTLY FROM ALL: Thank you, Your Honoi.

(WHEREUPON, HEARING ENDED AT 1:35 P.M.)

* %% %% **END OF REQUESTED TRANSCRIPT* * % * %%
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
COUNTY OF OCONEE C.A. NO. 2009-CP-37-0652
Stoneledge at Lake Keowee
"Owners' Association, et.al.,
Plaintiffs,
vs.
SDI Funding, LLC, Ludwig

Corporation, LLC, et.al.,

Defendants,

Ma:ick Home Builders, LLC,
Third-Party Plaintiff,
vS.
Michael Franz, Clearview
Construction, et. al.
Third-Party Defeﬁdants,
Builéers FirstSource+SE Group, .
Fourth-Party Plaintiff,
vs.
Carl Catoe Construction, Inc.,

Fourth-Party Defendant.

DEPOSITION of FREDERICK (RICK) R. THOENNES

Pursuant to notice, a deposition was taken in the
above case on the November 21, 2011, commencing at

approximately 10:10 a.m. attended by counsel as foll
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Page 30 E
1 A; I don‘t know. i
2 How about this, at the height of Marick's existence %
3 when it was at its busiest, how many employees did é
4 it have? %
5 A. Probably three or four.
6 Q Describe the job duties or titles of those
7 employees.
8 A. Administrative Assistant in the office. Would have
9 : had a superintendent, assistant superintendent and
10 probably a laborer. ° |
11 Q. So when Marick was doing'its construction it %
12 subcontracted out its work? |
13 A. Correct. 3
14 Q. And who at Marick was responsible for selecting and
15 ‘contacting with subcontractors? | ;
16 A. Me. | %
17 Q. And who at Marick was responsible for observing and :
18 supervising the work of subcontractors?
19 A. Our superintendents.
20 Q. Can you name your superintendents at Marick, and
21 ' tell me the years that they were with Mariék? ;
22 A. T don't know about that, but I can tell you some of ;
23 the superintendents. |
24 Q. Okay. . ?
25 A. ' Matthew Gooch --- ?
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FREDERICK (RICK) THOENNES

Page 31 ?
1 Q. Can ybu spell that last name? %
2 A. G-0-0-C-H, Mike Franz, F-R-A-N-Z, Nathan Hornaday, E
3 just like it sounds. There's a couple I cannpicture
4 but I can't name. There are probably two, maybe
5 three others. !
6 Q Who was the superintendent who was responsible for E
7 observation and supervision of the subcontractors in
8 connection with what Marick did at the Stoneledge
9 project?
10 A. Nathan.
11 Q. Hornaday? ﬁ
12 A. Yes. :
13 Q. Did Mr. Hornaday hold any sort of license,
14 contractor's license?
15 A. I don't know. Not that I know of.
16 Q. Who hired Mr. Hornaday?
17 A. I did. _
18 Q. Are you the one that assigned him to the -- his é
19 responsibilities in connection with the Stoneledge %
20 ‘A project? i
21 A. Yes.
22 Q. What were his qualifications such thét you felt :
23 comfortable he could supervise subcontractors' work 3
24 at the Stoneledge project?
25 A. He had worked as a subcontractor for us for years
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"Is there any aspect of the construction of the

Page 36 ||

There were one or two laborers down there and an

Oty o] PP

on—-site administrative assistant.

What would you have expected the role of the
laborers of Marick to be at the Stoneledge project?
Well, Nathan hired them and supervised them so he
woﬁld have told them what‘their responsibiliries
would have been.

What was your expectation of what work they would
have been performing for Marick? .
Whatever Nathan needed.

Okay. Do yeu know as you're testifying today what
work was, at Stoneledge, was actually done py
laborers employed by Marick?

I know some. They would clean up, keep the streets

clean, keep the units clean. Those are things I !

observed when I went down there.

Stoneledge units that was done by Marick that you
believe was self-performed by Marick or was it all
done Dby subcontréctors? o

T think it was all subcontracted other than the

cleanup like they -- like I mentioned.

Okay. Did Mr. Hornaday ever eXpress to you ény

concern about the guality of the work at Stoneledge

that was being performed by the subcontractors?
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Page 37
From time to time he would tell me if somebody was
doing a good job or he would tell me if somebody was
doing a bad job, what he felt was a bad job. Which
may have been scheduling, may have been that he
didn't have enough people on the site, or vice-
versa, the subcontractor was on schedule and was
manning the job properly.
Did he have the authority to hire and fire
subcontractors?
No.
That was your job?
That would've fallen to me.
What role did Rick, your son, play in Maricka
Construction?
Mostly the marketing. 1It's Marick Builders, but —---
Marick Builders. |
——— he handled mostly the marketing end of things,
whether it was sales of homes or sales of townhomes
or —— and he would also work on the financing
aspects of it for us. When we were building the
spec house, he would line up the financing.
Who maintained the records of Marick Builders?
Well we had an administrative assistant that did
that. S A

And who was that?
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Page 80
broker or agent?
I don't.
Do you know what types of insurance IMK secured?
No. I do know they secured insurance from State
Farm, I think. State Farm insured the completed
units.
Casualty l1lnsurance?
Yes. Well, I assume liability too, but you'd have
to ask Mr. Cox that. We providéd the builders'
risk.
And you did that through Chandler? Was it Chandler?
Yes.
Do you recall whether or not there was an express
warranty provided to the purchasers of Phase I1
units by anyone, IMK or Marick or anyone?
What do you mean an "express warranty?”
A written warranty.
I don't know. I don't think so, but Rick III could
probably answer that better than me.
He was primarily involved in the marketing of Phase
117
Correct.
What did you believe to be Marick's warranty
responsibilities to the purchasers of Phase II

units?
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Page 131
Had you had any experience with Carl Catoe before?
No.
Did you have occasion to talk with or observe the
work being done by Carl Catoe or his crews? ‘
Some.
Did you have any questions about the work they were
doing?
No,  they seemed to be doing fine, and thén of course
I got most of my input from Nathan who was there
every day.
You indicated that you would -- how often would you
talk with him about what was going on? |
We'd talk daily, or every other day.
How frequently would you actually visit the site?
Depends on when it was, depended on what wasngoing

on, so you'd have to be a little more specific.

During the time the framing was being done and the

building wrap was installed, the flashing installed, ~

how frequently ——-

Probably once a week.

About once a week?

Uh-huh (indicates affirmative response). Maybe

every week and a half, week to week and a half.

BY MR. ROOT:

Larry, I'm sorry, I couldn't. Was that once a week
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Page 132 :

he was on site? é
WITNESS ANSWERS: %
A. A week to a week arnd a half. é
Q. He was on site once a week or once every week and a %
half. During the time that the framing work was |

being done, did Nathan ever indicate to you that he

had any problems or'had corrected any of the work
that Carl Catoe was doing? ’

A, 1 don't recall any workman type problems except for

one. We had a floor truss that was put in wrong and

we had to support it. That's the only thing that

jumps out at me. Of course, we always looked at ' ]

e o 13

scheduling, and for the most part he manned the job

TPV S

the way he was supposed to.

0. Any problems associated with the installation of the
buildiﬁg wrap or the flashing?

A. Not that I know of. Nathan would've seen that.
Pardon?
Nathan would've seen that and he didn't mention it

to me.

Q. If there had been a problem, would he have mentioned
it to you?
A. You have to ask him.

Q. Would you, I mean, based upon you working with him

O T fa S T BT S ETVUR O MN ARCNY J)

over the time, would you have expected him to --—-—
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Page 176 E

A. No. %

Q. You were on sSite approximately once a week? |

A. Once to once, every week and a halft. )

Q. And your communications, though, with Nathan were
how consistent?

A. Daily.

What kind of ——-
Well, I say "daily," there may have been a day he i
was gone or 1 was gone, but for the most part daily. %

Q. As far as a quantity of time, how much time during a
typical week would you spend talking to Nathan?

A. No idea.

Couldn't say? !
Wouldn't even venture to guess. One week it"could %
be, yoﬁ know, an hour, next week it could be five
minutes, next week it could be two hours.

0. I understand. Was there any particular stage of
construction during which you'were on the site more
frequently than another stage?

A. Probably during the layout, like when they were
staking or that kind of thing. If they were doing
any work on the lake itself, then I was thére.

Q. As to Nathan's onsiteAtime, you said essentially for i
a vacation or something where you would expect :
someone to be absent from the site, he was generally %
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Page 177
there every day?
Correct. |
Typieal eight to ten-hour workday?
Typical ten to twelve.
Ten to twelve. Did you have any, during the course

of the construction of Phase II, any interactions
with any employees oxr representatives of Buiiders
First Source, BFS?

Yes.

Who? , .

Lots of people. Mike Green, Brock Baﬁknight,
Eleine, can't remember her last name, for the
windows ——-—

And that's what 1 was goiﬁg to get to next if you
want to say that while ycu go through their names,
you can tell me what you dealt with them about. You

said Elaine you dealt with windows?

. Right. I think windows and doors.

Mike Green?

Mike Green, I dealt with materials and labor.

All right, go ahead. ’

And Brock Bauknight was my outside representative
that I dealt with on all of those things.

General outside sales?

That's right. He handled my account.
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Page 224

Catoe? That is, who did monthly inspections-for
subcontractor payment?

A. Nathan would inspect —-- well, there was a draw
schedule that Mike Green and I worked out —---

Q- ‘Okay.

A. ——- for all aspects when weldid the contract and
then all Nathan had to do was look and see what
portion of that schedule was done and then he'd sign
off on it and then we'd pay it. Not Carl, BFS.

Q. Yeah, right, because Carl was -— Carl Catoe was not

your subcontractor, correct?

A. That's correct.

Q. Only Builders First Source was?

A, Correct.

0. But nonetheless you got to occasionally communicate
with Carl Catoe by virtue of being on the site?

A, Sure. )

Did anyone at Marick ever call or otherwise contact
/4 <
~ Carl Catoe Construction regarding any warranty
issues?

A. I'm sure Nathan did.

You say that you're sure he did. What do you know

that he did? *
A. Siding that had warped and popped, a truss, the

truss that was over-spanned.
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page 225 |
Was Nathan calling Carl Catoe or Builders First

Source with these issues?

" Both. T mean it would start with Carl to see if it

cquld be worked out in the field, I'm sure, but'then
it would go —- if it couldn't be worked out in the
field wifh carl then it would go to Builders First
Source.

1 had asked you about warranty issues, and to me
typically thét means issues once you've left a

site —-——

Oh, oh, I don't know pf —— T don't know of any.

But you were starting to tell me about some 1issues
while construction was.ongoing -

Right. |

- énd you mentioned some siding that was warping
and popping and then you mentioned the over—épanned
truss issue that you already talkedvabout‘with
David. On the siding that was warping ér popping,
was it an isolated board, was it widespread or was
it somewhere in between those two?

No; I mean, it was an isolated board according to
Nathan. He called and asked Carl to fix it.
Normally they were on site, but after.they had left
site then he'd have to call Builders First Source.

And was Builders First Source generally responsive?
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Page 244 E

1 A. Would ——- %
2 Q. I'm sorry, the finished floor, not the finished é
3 grade. %
4 A. No. : ) ' 1
5 Would you expect it to show the grade at the ' é
6 building? | %
7 A. Yes, within plus or minus. §
8 Q. Would you expect it to show the slope away from the
9 building?

10 A. Yes.

11 If the Freeland drawings don't show or did not show

12 the grade at the building, how would the -—- ;o your

13 knowledge, how would the grading subcontractor know

14 where to set the grade?

15 A. You're asking a hypothetical question there. It

16 should show it, period. .

17 Q. I think you said that you-assﬁmed that Nathan

18 contacted Hutch N Son regarding séme issues with the

19 grade, do you know that for sure or do you just i

20 assume that? . i
21 A. No, I know that for sure.

22 Q. Okay. And that was relating to this standing water?

23 A. Standing water and. the slope. :

24 Q. And the slope? :

25 A. Yes. é
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COUNTY OF OCONEE o C.A. NO. 2009-CP-37-0652

Stoneledge at Lake Keowee
Owners' Association, et.al.,

Plaintiffs,

VS.

IMK Development Company, Inc.
Keowee Townhouses, LLC,
Ludwig Corporation, LLC,
spI Funding, LLC, Medallion
At Keowee, LLC, Integrys
Keowee Development, LLC,
Marick Home Builderé,_LLC,
Bostic Brothers Construction,
Miller/ﬁlayer & Associates,
et. al.

Defendants.

- DEPOSITION of CARL CATOE

Pursuant to notice, a deposition was taken in the
above case on the December 5, 2011, commencing at

approximately 10:15 a.m. attended by counsel as follows:
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Page 45
I don't know.
What did you do in connection with the roof? What
did Carl Catoe .do?
We installed the roof trusses.
And sheeting?
Sheeting.
How about the felt or paper?
I don't think that was in my scope of work.
But you didn't install the shingles?
We did not install the shingles.
But you set the windows and set the doors?
We set the windows and set the doors.
And y'all did the rough opening flashing for the
windows?
I don't understand the question.

You framed the stud walls; correct?

‘Correct.

And then y'all set the windows; correct?

Correct. |

And in setting the windows, was Carl Catoe
responsible for flashing the rough opening that the
windows were set in?

I wouldn't call it flashing. I would call it --
it's called wrap or -— is that what you're

referring to?

vewevOm
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1 Q. Sure. 2
2 A. Yes, we were required to install the house wrap. %
3 0. How about flashing around windows? i
4 A. Window tape. . %
5 Q. Y'ail were required to do that? %
6 A. Yes.
7 Q. And did Carl Catoe install the siding?
8 A. Yes. ‘
9 Q. And did Carl Catoe install the sheathing? The
10 exterior wall sheathing? i
11 A. Yes. %
i2 Q. And did Carl Catoe install the building wrap? -
13 A, Yes.
14 Q. And all that was the responsibility of Carl Catoe? ‘
15 A. Yes. | i
16 Q. In Phase II? c é
17 A. That's correct. %
18 Q. And in connection with the porches and the decks,
19 Carl Catoe was responsible'for framing those
20 porches and decks; is that right?
21 A. That's correct.
22 And flasﬁing the components of the decks that
23 needed to be flashed?
24 BY MR. ROOT:
25 Objection.
| ‘DEPOSITIONSAAND..., INC. °
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WITNESS ANSWERS:

No flashing at all.

Carl Catoe didn't do the stone work?

No.

And there was no‘flashing that was redquired between
the heated walls and the decks?

That's correct.

And that is there was no flashing required ifi the
plaﬁs or that's just not something that would ever
be flashed?

When the question come up in the beginning about
any flashing behind'the band, and I was told not to
do any flashing. |

And who told you that?-

T believe it was Nathan and Mike. They were not
going to do anything. The waterproofer would
install all the flashing on the deck.

How does the waterproofer install flashing after
the siding has gone up? °

He doesn't.

Did the waterproofer do his work after you did your
work? |

No.

So the waterproofer was actually thére before Carl

Catoe finished its work?

47 |
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Stoneledge at Lake Keowee
Owners' Association, et.al.,

Plaintiffs,

vs.

IMK Development.Company, Inc.
Keowee Townhouses, LLC,
Ludwig Corporation, LLC,
SpI Funding, LLC, Medallion
At Keowee, LLC, Integrys
Keowee Development, LLC,
Marick Home Builders, LLC,
Bostic Brothers Construction,
Miller/Player & Associates, o
et. al.

Defendants.

DEPOSITION of TERRY ROSAMOND

Pursuant to notice,. a deposition was taken in the
above case on the January 16, 2012, commencing at

approximately 10:25 a.m. attended by counsel as follows:
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TERRY ROSAMOND

Page 15 E
1 A. It's my understanding we had one subcontractor that E
2 was supplying labor for us, and that was Carl Catoe E
3 Construction. i
4 0. Are you the best person to testify on behalf of
5 Builders First Source about the subcontractogs,
6 independent contractors that provided labor and/or
7 supplies on the project for Builders First Source?
8 A. I think myself and Mike could answer some WOre
9 details about the actual contract we had with Catoe.
10 But I have reviewed and I know he was the one
11 : subcontractor that we had a contract with.
12 0. So Mike Greene may be better —--—-
13 A. Maybe. Can get more details, yes, sir.
14 Q. Okay. Three, "Any contract (s) between you and any
15 persoﬁ or entity relating in any way to the
16 project"?
17 A. My understanding, we had two contracts; one ;as Carl
18 Catoe, and the other one was with Marick Builders. :
19 They were our only two contracts in the project. i
20 - Q. Are you or Mike Greene in the best position to
21 testify about those contracts? |
22 A. I guess Mike since Mike wrote those contracts. i
23 Q. Okay. "Any contract(s) between you and any person
24 or entity relating™ -- well, it looks like I got -—-
25 3 and 4 looks like exactly the same question, so
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Page 37 g
1 he has several field guys and one of his field guys é
2 was on site. ;
3 Q. Was Mike on site? E
4 A. Fes, sir, from time to time. Not every day but he |
5 was periodically out there, 1s my understanding.
6 0. Is it accurate to say that when BFS signed a-
7 contract with Marick Home Builders to perform the
8 framing install at Stoneledge, that BFS itself had
9 no intention of actually performing that work, the
10 . install work?
11 A. With in-house employees?
12 Q. Correct.
13 A. No, we don't do any work, self-performed, other than
14 ~ supervisory work.
15 Q. So it was the intention of BFS, once it got that
16 install contract, to then sub that work out to
17 - somebody else? .
18 A. Yes, sir.
19 Q. Was it the intent of BFS that the entity who served 3
'20 as its subcontractor would actually perform the '
21 install services?
22 A. Correct.
23 Q. . Do you know —-- are you familiar with the Carl Catoe é
24 - Company? :
25 A. Yes, sir. é
_ “ .DEPOéITIONS ANb..., INC.
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Page 48

I do not.

You don't know?

I don't know.

Who at BFS would know that?

I'm assuming that Mike Greene would be the best
since he was the one that had the most contacts with
Marick. That's normally the location wherever the
market's at, that the job is done, who they work
with would be who they would contact.

Do you know when Marick was first contacted ?y me
and my client about alleged deficiencies in the work
performed by BFS?

I do not know exactly.

But to your knowledge, Marick, other than through
the lawsuit, has never made a demand on BFS to go to
the Stoneledge Project and investigate alleged
deficiencies?

To my knowledge, there has not been any
communication like that.

Would you or Mike be in the best position to testify
about how Marick staffed the Stoneledge Project?
Mike would be. | a

As you're testifying, do .you know whether or not
Marick performed any supervisory function with

regard to the work performed by BFS and its
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1 subcontractor? i
2 A Mike could better testify, but I know that they did E
3 have someone on site, because 1've seen it i? some ‘
4 of the documents, that they had supervisory position
5 out there. Which it's common for general
o contractors to aiways have their own people there.
7 Q. Mike may be better able to testify about this, but :
8 did Marick have the ability to control the work of :
9 BFS' subcontractors at the project? In other words,
10 could Marick stop that work? Could Marick make
11 demands that those subcontractors do the work
12 differently or in a different sequence, in a
13 ' different order or a different manner than they were
14 doing it?
15 A. Yes. )
16 BY MR. IMHOFF:
17 Object to the form.
18 WITNESS CONTINUES:
19 A, A general contractor .does have that authority.
20 Q. Do you intend to go back out to the Stoneledge
21 project and perform any further investigation?
22 A. If our experts deem that that is necessary, then IT'm
23 sure I will be present when we go out to do some . E
24 Q. Okay. %
25 A. I would like to be. %
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T really don't. I mean this is legal language to me

and T don't understand exactly all of it.

Well, if we step away from the Complaint just a
minute, and your familiarity with the Stoneledge
Project, do you know of any evidence that you have
either heard about from somebody -other than your
lawyer or have observed yourself, that indicates
negligence or fault on the part of anybody else in
connection with the Stoneledge Project?

Not at this time, I don't.

So you haven't formed any beliefs or opinions about
whether or not Marick que Builders was negligent or
whether or not Carl Catoé was negligent or whether
or not the architects and engineers on this project
were negligent?

No, I haven't formed any opinions. I thought that's
what all these legal proceedings were for.

Well, so with regard to Paragraph 37, you dorn't know
whether or not Plaintiffs' damages were caused by
the actual omissions of any other party over whom
BFS had any control or no control?

There again I don't know.

Okay. Paragraph 38 says that my clients’ claiﬁs are
"barred by the.doctrines of comparative negligence

and/or assumption of the risk." Do you have any
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been the one reviewing them.
That's-all I have. Thank you.

Ckay.

BY MR. IMHOFF:

I don't have any questions for you, Mr. Rosamond.

Thank you.

EXAMINATION BY MR. ANTHONY:

Q.

I have just a couple. I'll come down there. I
don't think I'll be very long. Mr. Rosamond, my
name is Jay Anthony, and we represent South Concrete
Specialties which did some concrete and o
waterproofing work.

Okay. ‘

Can you tell me what ‘the scope of your, if you know
it -- and I understand that some of these questions
are maybe better be put to Mr. Greene soO Just let me
know if that's the case. Can you tell me what the
scope of the contract with Marick was?

My understanding from the review of the documents,
our scope was to provide turnkey framing,
installation of exterior doors and windows and also
the exterior éiding and trim work. And the framing
consisted of the wallé, floor to roof systems,

anything to do with the framing.

~And 1 assume Builders First Source sold all of the

61 |
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1 me if this is better put to Mr. Greene as well,
2 generally how do your supervisors interact with the
3 general contractors' supervisors?
4 A. I can tell you as a general rule of thumb, our
5 supervisory position works directly with the general
6 contractors' supervisory, working on schedules and
7 details of the-plans, different products like that
8 or items like that. For this particular job, Mike
9 would be better to clarify what the relationship was
10 between Marick's supervisory role and our
11 supervisory role.
12 Q. In general, if there was a deviation from the
13. architectural drawings that was required, how would
14 | you expect a BFS subcontractor:to deal with that?
15 A. In general, the subcontractor‘should notify our
16 person on site if there's something different than
17 the plans or needs to be done. ‘Then we normally
18 would take that to our contract -- contact for the
19 ‘general contractor, in this case Marick's guy. We
20 would Say something like, "This is not working in
21 the field. There needs to be a change. Tell us
22 what we would do from here." That's the general way
23 sequencing works.
24 Q. How about if the, again speaking generally, if the
25 change came from the general contractor, would he be
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expected to communicate directly with the

subcontractor or would he go through BFS?

A. He's expected to go through BFS.

Q. In practice is that typically how it goes oxr not?

A. Most of the time.

Q. ‘When you received the -- well, I'l1l save that
question for Mr. Greene. I think that's all I have.
Thank you. .

A. Thank you.

EXAMINATION BY MR. POWERS:

Q. How are you doing?
A. Pretty good.
Q. My name's Duffie Powers. I'm here on behalf of Carl

Catoe Construction.
Okay. |

Q. How is Builders First Source Southeast, BE'S
Southeast set up in terms of operation, management
responsibility?

A. BFS Southeast Group is comprised of like 30
something operation, distribution and manufacturing
facilities; is that what you're asking me?

0. Yes, sir.

A. Okay. It is part of a holding group which is BFS.
These -are Delaware LLCs that are part of BFS holding

group. Each one is a separate entity, Greenville
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1 handle it?
2 BY MR. ROOT: )
3 Object to form.
4 WITNESS ANSWERS: 5
5 A. T don't know that you would ever have a situation
6 where you wouidn‘t‘get a resolution from somebody. %
7 I mean, we've actually stopped work before until ?
8 somebody gives Us an answer. 1 mean, you can't --
9 you can't just continue on if you don't know how to
10 frame 1it.
11 Q. And ypu'd stop work because you'd want to make
12 sure -- BFS would want to make sure it was done
13 right; correct? o
14 A. Yeah. I mean, we have stopped projects until we get :
15 some clarification from an architect or structural é
le engineer or somebody. %
17 Q. Does BFS generally provide submittals for their
18 work, install services work?
19 A. Yes, and it's usually provided based on what the
20 general contractor's requirements are. Most of the
-21 time they want roof trusses, floor trusses for ;
22 approvals. Sometimes they want to know the window i
23 speés. They want to see what kind of windows we're
24 supplying, doors. So yes, we have to submit,a lot !
25 " of submittals for approval. ?
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COUNTY OF OCONEE C.A. NO. 2009-CP-37-0652
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Keowee Townhouses, LLC,
Ludwig Corporation, LLC,
SDI Funding, LLC, Medallion
At Keowee, LLC, Integrys
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DEPOSITION of DEREK HODGIN (DAY 1)

o

Pursuant to notice, a deposition was taken in the
above case on the January 23, 2012, commencing at

approximately 9:25 a.m. attended by counsel as follows:

—_— T T T T T T T T T B T e D s T S

DEPOSITIONS AND , INC.

(864) 585-0642

000541




DEREK HODGIN (DAY 1)

> W N

o Yy

10
11
12
13
14
15
16
17
18

19
20
21
22
23
24
25

B0 b= O

Page 38
side of the front porch. And I removed siding from E
the top of a stone clad area, just above the water
table feature on the stone. 2And then at the rear
of the unit I removed some siding from above the
cantilevered window area that comes out overothe
open balcony. And we may have --— I can't remember
if there were ceiling pieces removed from his
basement patio ceiling, or if we removed them and
then looked at the framing outboard of his patio
door.
The cedar ceiling above the ground floor?
Correct.
Why did you choose'to remove siding at the fronf of
his unit?
It was easy to get to. It was an area that I was
concerned about the flashing detail between the
siding and the stone, and. -- well, I think one of
the biggest reasons it was easy to get to.
Well, did he have complaints about that particular
area or water damage. that he identified there?
No, not at all.
Was there damage you found behind the siding?
There was.

Water damage?

Yes.
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And this is the connection between —-- Or the
intersection between‘the lép siding and the stone?
Yes. | |
And you said you took siding off 5f, I think, a
cantilevered window area above the open second
floor patid?
That's correct.
Below a window?
Well, it would be below a window, at the very Dbase
of the wall. It would be probably two or more feet
below a window, Jjust above —-— I guess you would
call it a soffit. I don't know what  you call it.
It's an overhanging,; cantilevered window. And it
has -- so it has a very short, maybe foot or two

soffit or ceiling area that was stained. And so 1

' took siding off just above that -- the base of that

wall.

Did you find damage there?

I did.

Did you prepare any reports or anything in wEiting
about your findings at Dr. Hund's unit?

T don't think any of the work I did for Dr. Hund
ever made it into a written report. I think it was
visual only and then discussed vefbally either with

him or then communicating that to the HOA later, as

Tt

(864) 585-0642

000543




DEREK HODGIN (DAY 1)

Page 97}

1 A is "Roofing," B is "Attics," C is "Life Safety/

2 " Fire Protection," D is "Exterior Walls." Okay. So
3 A "Roofing," I guess, let's do --- 0

4 A. Well -—-

5 Q. Go ahead.

6 A. I was thinking it must follow -- it follows the

7 format of the written report.

8 Q. The 2010 report?

9 A. The November 1, 2010 report, yes.

10 Q. Great. What is the construction defect identified
11 in Number 1°7?

12 A. That the wood siding is what's referred to as a

13 drainage type cladding, that incidental moisture

14 will get behind the wood siding. And at a

15 roof/wall intersection effort needs to be made to
16 properly waterproof'the intersection to preclude

17 water penetration at that point. And that would be
18 accomplished by the installation of a kickout

19 flashing.
20 Q. Is this a code compliance issue with damage, a life
21 safety issue, or a physical damage issue?

22 A. It's not a life safety issue. But I do thipnk it
23 would represent the other two. There is physical
24 damage at roof/wall intersections. I would guéss
25 at most if not all of the observations liste?. And
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from a code standpoint, I would>say only —- there}s 2
a couple of generic paragraphs that you could say %
it‘would violate the code. One is the 703.1 which |
says, "Exterior walls shall provide weather
protection.” And then a flashing paragraph later %
on, maybe 703.8 that says, "Flashing shall be
installed in a manner to preclude water intruysion,”
or something to that effect. 5o there‘é not
specific detail that says, install kickout
flashing, but there are two code paragraphs that T
would say have been violated by the as-built
conditions that have led to the damage.

Q. And you don't reference the code. You actually

reference an industry standard, NRCA Roofing and

Waterproofing Manual?

Yes, sir. ‘ ) 5

That is an industry group? What did you call it —

earlier?

I think we said industry group, yes.

That publishes an industry standard?

Yes, sir.

°o» o

~ Is the NRCA Roofing and Waterproofing Manual :

section that you've identified citing the code? A j

No. That's what makes it an industry standard.

>

So this is an -- now, is there an alternalte means !
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1 Q. Unit 327 . o
2 Yes, sir. While I'm looking for that one, this
3 last illustration is a great example of what 1 was
4 talking about earlier. You see the siding is taken
5 of f and there is totally unprotected interior-grade
6 drywall with no weather barrier and no adequate
7 flashing. So that even though my damage might be
8 very localized, there is no possible way from an
) engineering standpoint for me to fix that in a
10 localized way. I have to tear off all the siding
11 far back enough to either get to where there is
12 some weather barrier or take off all the siding to
13 install weather barrier. I have to see all the
14 extent of damage to the drywall sheathing so I make
15 sure I repair that during the process. So 1 know
16 that's kind of off the subject, but you asked me
17 earlier about the statistics and how do I pick how
18 many places. When you see that type of a defect,
13 it just causes you to have a more comprehensive
20 repair scope. I found some roof/wall intersection
21 photographs, but I -- I want to make sure I've
22 found all of fhem befdre we start talking about it.
23 Q. Are these all on discs?
24 A. I think so.
25 (OFF THE RECORD) .
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1 visible flashing. |
2 BY MR. ROOT:
3 Thank you. SOrry.
4 BY THE WITNESS:
5 What was the next one?
6 DIRECT EXAMINATION RESUMED BY MR. IMHOFE': ¢
7 Q. 89, I believe you have listed. 578 is the address.
8 And while you're looking, do you know why you chose
9 this unit?
10 A. No. 578 -- I'm sorry, was that the unit number?
11 5787
12 Q. According to your document, yeah. Yes.
13 A. 89. How about if we stick to the unit numbers.
14 Q. Okay.
15 A. Because that's the way the tabs are.
16 0. Yeah, 89.
17 A. 89, 7/1/2010 is the date of the observations. And
18 ' there's a pretty clean looking intersection shown
19 ) in Image 4714. Actually, I don't know if that's
20 the —- yeah, that's shown close up in 4715. And
21 then we take the siding off and there's torn
22 weather barrier, no kickout flashing, water stained
23 siding and damage to the unprotected interior
24 gypsum wall sheathing below, shown in Image 4722
25 and 4725.
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Page 114
Your testimony is that Photographs 4722 and 4725
show water damage?
You see the wrinkling of the paper facer at the top
of 4722 and kind of a moldy looking discoloration
on the drywall in both 4722 and 47257 Maybe they
don't copy well. Here's mine, 1f they're any
better. It doesn't look like clean gypsum
sheathing to me. It's discolored and has a
wrinkled paper facer, which means it has been
exposed to elevated moisture. .
Go ahead and take this back. 4722 that's éhowing
what type of material directly underneath that
gutter? |
Directly underneath the gutter is unprotected
interior drywall.
Is that more or less prone to water damage than an
OSB board?
I would say in terms of immediate consequence
probably more susceptible. They're both extremely
susceptible. I haven't made that comparison.
And 4722 you say there is water damage under?eath
that gutter where?
See how wginkled the paper facer is right below the
gutter. And then what's below the gutter is just

discolored, showing the evidence of the elevated
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS
COUNTY OF OCONEE C.A. NO. 2009-CP-37-0652
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Owners' Assoclation, et.al.,
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vs.

IMK Development Company, Inc.
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Page 16
No, I don't know 1if this one was reported to have a
leak at that window or not.
What would be an efficient remedy for this
particular issue on 637 .
Whenever you can identify areas that are localized
in nature like that, you could Jjust remeve the
siding at the base of the wall and then what I
would probably do is maybe take atsixzinch wide
piece of self-adhered flashing and slip it

underneath the weather barrier where it stops short

and over the top of that flashlng and then put the

"siding back.

I'm sorry, I've asked you to go to 67.

That's okay. On 67 it looks like there's some trim

at the base of one of those cantilevered wihdow
sections. And this is field noteé dated June 30,
2010. Above the trim there's a reverse lap with
the metal flashing and the weather barrier. So the
weather barrier extends down behind the flashing
and.behind some trim.

What picture are you looking at?

Well, I'm going to tell you. And then stops short
behind the’trim. The photo images would be 4622,
it's really through the rest of the page. But that

particular area 4623, 4624. I think that would be
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Page 17
it. The rest are photographs of the moisture meter
showing reasonable moistdre levels, with the
exception of the adjacent trim piece, which is 4627

is the image number.

“You call it cantilevered, but this is an overhang

’

over the exterior doors onto the back or lakeside
patio porch?
Yes, sir.

So the siding actually comes down —- I'm looking

"back up at 4604. The siding actually comes down

and stops. And there is a piece of trim with a ——
what did you call this piece of flashing?

Well, it's just metal flashing, but you could call
it "Z flashing" perhaps. ‘That's a common term for
it.

And was that Z flashing at'about the same level as
the termination. of the WRB?

No, I think it actually went a little bit further
down. - If you look at the —-- well, .if you look .at
4623 and 4624 you can see, you're looking atﬂthe
bottom of that flashing. So that WRB comeé down
like maybe another inch or so below it.

Can we assume that they were trying to flésh or
incorporate the house wrap and the flashing at

about the level where the house wrap stopped? 1
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Page 18
mean, was that the idea of why it‘stops there so
that they could flash it out and then put the trim
piece there?

I would think so. I mean, they're both right there
at the same level. 1It's just, if they're going to
do that then the weathér barrier would need to go
over the vertical leg of the Z flashing to keep the
water from going behind the trim.

Right. Do we know if it was done that way? Is
there a photographlthat shows that it was not?
Yeah, the first -— let's see, look at 4604 with the
knife stuck in behind the vertical leg of the
flashing. So they just ﬁut the Z flashing over the
weather barrier. . They didn't properly incorporate
it, like you were talking about. So now the water
is going to run behind the flashing and get the
trim and the OSB'wet.

Not having 'been .there, it's a little difficult for
me to see this. I want to look at 4606.

Okay.

Does the 7 flashing ¢hange color?

Tt does. I mean, there's the outboard part of the
horizontal leg is painted brown. But I think when
they dinstalled it, it's actually —-- comes to the

site with a white painted finish.
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1 A. Correct. I think this is pretty common in most
2 'flashiné integrations, that they put all the é
3 flashing on the outboard side of the weather |
4 barrier. - So I agree with you. I mean, 1 think
5 that's probably the biggef problem is that 0
6 integration. : ' i
7 Q. Let's look at the next one which is 73. Did I ask | ?
8 you why you chose Unit 6772
9 “A. I pelieve so. And T believe I said, I don't know.
10 Which is the'next one? 777
11 Q. 73. And again, do you know why you chose this
12 unit? ‘
13 A. No, sir.
14 Q. And I think we're looking for incomplete weather
15 barrier; is that right?
16 ‘A. Yes, sir. I see a couple of images. I'm not
17 ~ finished looking at all the images. But if we want
18 to -- I'm going backwards, if that's okay, in the
19 photos.
20 Q. Okay. | ' . i
21 A. The first:image numbers are behind the October 7 | é
22 2009 tab. And they are images 4044 and 4045. And
23 it's just some trim that protrudes from the
24 exterior wall. The weather barrier came down toO
25 the top of the trim and stopped. ‘And then there
DEPOSITIONS AND..., INC. ,
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Page 21
was flashing installed improperly over the outboard
side of the weather barrier. And there's just a
very narrow gap. That one looks like it would have
been really easy to properly integrate the

flashing, but was not properly integrated.

Q. Is this essentially the same issue as what we found
in 677
A. ~ It is. But instead of terminating behind the trim,

it terminates just above the trim. .

Q. But could have been integrated with the flashing at
the length it is? '

A. Correct. And this one, it's cut off, you know,
pretty cleanly above the trim. You could have just
lifted that weather.barrier, put .the vertical leg
of the flashing underneath and it actually have
been a functional detail..

Q. Is that the repair for these two items, you just
put the weather barrier over the flashing, put the
siding back on and you're done?

A. Sure. I think if that's the only issue that you

have to deal with, that would be a reasonable fix,

yes.
Q. Let's go to 76, pléase.
A. I'm sorry, there's more on this.

Oh, I'm sorry.
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But when you walk down to this door, this wall
would be on your right side. Looking at
Photographs 3998 and on, you're lifting something
up. What 1is that?
That's the weather barrier that went behind the
metal flashing and then I'm looking at the damaged
drywall.
Where doés it show the weather barrier behind the
flashiné?
That would be Photos 3960, 3961 I'11 say through
about 3967 are probably good ones.
And you found some damage- from this condition at
the parking lot side of this unit?
Correct. , .
And is the fix, again, to just lap the weather-
resistant barrier over the flashing?
I would say you've got some —— Yyou have some
sheathihg that you might need to rgplace. But,
yes, I mean, as far as what went wrong with that
particular location, the flashing would be --
should be properly integrated with the weather-
resistant barrier. I think also from a durability
standpoint, the Z flashing extends below the
vertical flashing at the corner. If you look at —--

I think there's a better shot. But at least 3975
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and 3976 -- oh, here's a close up, 3%970. And then
at least a couple before that. The flashing goes
underneath that vertical trim. .That's a bad detail
from a trim standpoint. You can see the close up
of how water is wicking up at the end of that trim.
Cedar is not as susceptible, but I get involved'
with a lot of other trim products, in particular
engineered trim products like MDF and it jusE
disintegrates or gets really soft and swells at the
base. The better detail would be to have an end
dam on that flashing and then butt the two pieces
of trim tight together and have a caulk joint. If
you don't do that, you need to run the flashing
continuously around the corner and raise that trim
up, like a -- even just a quarter inch to get it
of f of the flashing so water doesn't wick up the
end of it.

Q. We're sort of jumping back and forth. The missing
weather-resistant barrier house wrap is on that
one, I want to call it, side or patio side next to
the exterior doors on the patio. Did you find tﬁat
anywhere else on this unit?‘

A, No, I think it was just three destructive test
aréas: above the cantilevered window, that adjacent

wall on the screened-in, closed porch and then that

U =

==y

DEPOSITIONS AND..., INC.
(864) 585-0642

000556




DEREK HODGIN (DAY 2)

w N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 265

front wall.

And you found it on the front wall and on the
cantilevered window, you just didn't find it on
that side wall. Is that fair?

We found it to be incomplete on the two back patio.
I mean, that one -- the first one we loocked at had
that -- just that little gap.

Where are.we looking? Give me the picture number,
pleasé.

4044 and 4045. Where it comes right down to the
trim but there's a gap and then the flashing was
put on the outboard side of it. ¢
Well, I understand that, but it's long enough to
lap over the trim?

Yes.

Which it's your opinion should have been done;
right?

Yeah. In terms of it's there. It would just be

~incomplete and not properly integrated. As far as

missing, it would just be that side wall of the
screened-in, closed porch.

And I didn't see, Mr. Hodgin, any field notes for
all of these first sets of pictures. Am I wrong
about that? Are they missing?

I don't see them in mine either.
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Page 49
It appears that there is some weather barrier there
in the corner with lettering on 1it. ’
I agree.
Is there a bigger picture which would show how far
that extends or where it came from?
I.et me look. I don't see it in these photographs,‘
no. |
How do you know that the weather barrier wasn't
removed to show the water damaged gypsum in 47227
We would have indicated that in our field notes and
I don't think we would have photographed it and
included it as incomplete weather barrier if we

were the ones who removed the weather barrier.

Again, this shows some incomplete weather barrier

here in Unit 897
Yes, sir. |

And that —-—-

And ——-

Go ahead.

Well, I was just going to agree with you that, 1
mean, the patterns that we came across are very
strange in terms of wheré the weather barrier is
included and where it is not.

I mean, there's two

things on this unit, before we leave it. One is

you've got kind of a swath of missing weather
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Page 50
barrier at a very critical location directly below
the roof/wall intersection. And then you have kind
of a triangular missing section above the roof
line. 1It's in the same wall area, but completely
removed and separate from the. area below. S5So we —-
it's a very odd pattern where there's large._areas
of weather barrier that are completely missing from
some locations.

In regard only to the weather barrier and its
repair, how would you repair these two locations?
You'd have to remove the siding to the extent that
you could identify the areas of missing weather
barrier. And then you could -- if you‘were
satisfied that there's no damage below the areas
that do have weather barrier, you could try to
integrate new weather barrier with the laps that we
talked about and then tape joints and then put the

siding back.

Okay. Were those all of the units that you

investigated in Phase II for this issue?

I don't know. I mean, I think Burgess' attempt was
to have each of the issues identified and then to
the extent possible show photographic examples of
each issue. ABut I don't know that there's been an

effort made to identify every single issue with all
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Page 63

exterior walls D3.

Okay.

And tell us about, I guess Jjust in general terms,
what this observed condition consists of?

T believe it would just be that in some locations
where we pulled off siding we also heasured the
fasteners, and found the fasteners spacing to be

excessive.

Let's go ahead and take a look at that. You've
identified Units 55 and 677

Yes, sSir.

We already have 67 open. Let's look at that one
first.

Ckay.

Don't you? Don't yéu have that right in front of
you?

Yep.

I'm getting familiar with these units looking back
at them. I recognize the Clemson paw every time we
come by this unit.

Yep. It looks like there's -- I guess there's only
one set of field notes, June 30, 2010. And 1f you
look at the siding that was removed —-- and I would
say if it was documented by us it's probably --

hopefully I won't be taking us back later. But
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Page 64
it's usually pretty bad. You know, if it's close }
to 16 inches or where it should be, I don't know
that we would make a big deal about it,
particularly in the Upstate. We don't have as

significant of a code prescribed wind load. But on

this one if you look at Image 4607 through 4610,

47 1/2 inches. These are just the spacing of the

fasteners that are marked on the back of the siding
that we removed. In 4607 the spacings are 4l
inches and 46 inches. In 4608 the spacings are 40
1/2 and 47 1/2 inches.  In 4609 it might be the |
same 40 1/2 inches. I can't be sure. And then 72
1/4 inches. And in the last image I see 28 inches.
So it was, I would say, excessive in terms o% the
spacing of fasteners used to attach the siding.

Let's look at 55 real quick also.

Okay. Are you ready?
Yeah. z
I don't see as many locations measured. But
there's some‘siding taken off adjacent to a window.
And all I can see is what's writteﬁ on the weathef
parrier, 25, 16 ——-

Where are you?

Oh, I'm sorry. The image number is 4667.
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1  pelieve the document that I looked at was Phase II, 1
2 pased on a 2003 date. I can't be sure. I can't be
3 certain without looking at 1t closer. The exterior
4 wall details really don't have much of any flashing
5 details. The only place that 1 saw flashing would
6 ' be at a roof/wall intersection. And all it does is
7 point to the inhtersection and say "flashing." {
8 There's no blow up of how the flashing would be
9 'installea or integrated. I don't fecall seeing any
10 flashing detail at this location.
11 Q. Let's look so that we can-put our eyes on it. Are
12 you'going to start with 557 ;
13 A, Sure. %
14 Q. Phase II1, 557 %
15 A; Sure. %
16 Q. Since we're tﬁefe already.
17 A. T believe the photographs that depict this
18 condition would be best reflectéd in Iméges 4646
19 through, I guess 4648. There‘sisome additional
20 photos after that, but they're a little bit below ]
21 the water table.- é
22 Q. Let's go back. ?
23 A. Okay. %
24 Q. A couple -- or & page to 4636. %
25 A. Okay. | é
3
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Q. And the reason I want to do that is I want to see

it before you tore it apart.

A. Okay.

Q. Or 4635.

A. Yes, sir.

0. It appears to me that the siding actually
terminates, I don't know, inches above the water --
the stone water table. And there is a piece of
trim installed there with a piece of flashing over
it.

A. Yes, sir.

Q. Matter of fact, I think that may have been one of
the pieces we were just talking ébout. ~

A. Yes, sir. '

That has the caulk joint. Okay. Is this --— does
this installation still require yet anothér piece
of flashing between the trim and the stone water
table? Is that what you call a water table?

A. Yes.

Okay.

I believe it's the manufacturer's requiremenfs that
have the flashing above the water table. I would
think that it would be important to segregate the
two sections of cladding with flashing. And just

for clarification, the trim flashing is required by
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1 the code. But I think toward the end of 703.8 it ;
2 says flashing shall be installed over projected E
3 wood trim. Sqmething like that, that you can't i
4 have flat pieces of wood coming out of the wall
5 that aren't flashed. So the trim is really a
6 éeparate building code requirement tﬁat it be
7 flashed, which they did. There's some minor issues %
8 with how that was done. But this is a separate ~
9 issue down at the stpné'water table level. % |
10 Q So in your opinion this needs to be double flashed? % i
11 A. Correct. é
12 Q. Let's go ahead and look at the Code Section 703.8, %
13 I guess, is what you --- é
14 A. Okay. ' %
15 Q. --— cited. é
16 A. It'd probably just be easier for me to ——- %
17 - Q. You haven't looked at the code? é
18 A. It should be in the report. But I was going to g
19 look at 1it. | E
20 Q. Are you looking at 2003 or 20007 %
21 A. I'm. looking at the 2000 IRC and the commentary. é
22 Also I don't know if’you‘have the commentary. Do %
23 . you want to loock at it at my copy and then let me é
24 know if there's something yoﬁ want me to read into é
25 the record? é
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Page 87
top of the stone water table. But we will need to
look at the manufacturer's 1nstructlons I have
had some repairs where I violate the manufacturer s
instructions because I don't agree with them. And
T don't know if this is that case or not.

But the issue we're talking about ‘right now is the
flashing at the top of the stone water table which
you're not sure that it would be necessary or
appropriate anyway?

T think the manufacturer requires it; I think
that's why it's included in our matrix -- or the
table as an identified deviation from what was
required of the contractor when he constructed the
bulldlngs at Stoneledge.

Do you have those manufacturer 1nstallatlon
instructions close by?

I think they shbuld be in the reference binder.
Would they be attached to the back of your report?
I think so. |

Owens Corning Cultured Stone?

Yes, sir. I don't know if there‘$ one specific to
cedar siding. I'm looking at a page of details
from Owens Corning Cultured Stone, Best Practices
for Flaéhing Details. |

Yes. Do you have a page?
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Page 88
I think it's Page 4. And at the bottom left it
looks liké 1—B.' I believe it's stucco above the
water table. But the detail is generically
identified as "sheathing and wood studs, water
table or wainscot." So basically this is when your
entire wall is not covered with stone, you've got
to interrupt and you've got this water table
feature. There is a GSM flashing identified. It
says, "See note A2." It extends, in this.case,
from behind the stucco out onto the stone sill. I
think GSM is metal flashing.
Will you flip to page 8 for me, please?

Sure.

And this may not be right, but it seems closer.

Where you have at 1B, "Sheathing/wood studs,
horizontal trim, recessed base flashing." 1Is

this —-- and there's another.one right next to it
also that has wood, the horizontal trim piece, and
then the stone below. f

T don't think any of them have exactly what we

have. I mean, the reason I picked the -- that

first one was because it -has the sill component.

- And it was identified as water table -— as the

. water table detail. But it doesn't matter which

one you look at. All three of thém, that one on

T,

Py TR S

DEPOSITIONS AND..., INC.
(864) 585-0642

000566




DEREK HODGIN (DAY 2)

S W N =

o U

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 89
page 4, and then two of them on page 8, both the
1.14A and 1.14B also call out that same GSM
flashing. See note AZ.

5o I don't know that that helped or not. Were you
actually able to get your hands on the Owens
Corning instructions that were provided with the
stones installed at the project?

I don't know that -- we have various dates, I think
from late nineties or early 2000s to 2009 maybe.
This one looks like 2006 is this date. All the
versions I've seen include I believe thosé same set
of details.

Is this condition causing damage?

Well, I know that we've seen —- 1 believe there's
been some‘damage below the water table feature in
the areas of the stone. But I don't know that I
could difectly correlate it to that one particular
detail. .Again, I would say one set of fléshing,
either above or below that sill, would be
sufficient to keep water from migrating behind the
stone. |

Have you composed a remedy for this issue?

'Well, I think generically it's to remove the stone

and install it in accordance with the

manufacturer's instructions.
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Page 91
You'll have to look at the photographs to see the
extent of destructive testing in the area with the
stone.
Well, let's look at —- well, we're at 55. Aren't
we? 55 in D6 and 81 in D5, let's look at those.
Okay.
Let's do 55 first.
Were you asking about damages at 557
Right. .
There's no stone removed below this improper
detail.
Oh. What's 4649 and 46507
That's, I think probably a bigger problem than the
flashing, is that -- I mean, I think I talked about
it briefiy earlier is that, I think properly
they've installed an additional layer of weather-
resistant barrier. I believe in moét cases it was
identified'to be felt. Asphalt-saturated building
felt. |
Is that the Grace Vycor Plus?
No. That would be self adhered flashing. Do you
see in 4649 and 4650 where there's —-— somebody's
finger is pinching the felt in 49. And then a

knife being placed behind the felt in 507?

Yes.
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That means that any water that comes down the face
of the weather-resistant barrier from above is
going to go directly behind that felt and be in
intimate contact with the one layer of weathexr-—
resistant barrier behind»it.' That's a significant
problem particularly in brick veneer and any kind
of intimate masonry exterior wall assembly.
Back to the damage, do you see —-- so no stone was
taken off of this one. So as to Unit 55 we can't
say whether or not this condition caused the
damage?
Not directly, no. 1 woﬁld have to -- and I would
probably take off stone towérd the base of the wall
just from a gravity standpoint, that water would
migrate to the base of the wall and collect at that
location. '
Iet's look at Unit 73. Are we back to Dr. Hund's
unit, I guess?
I believe se, yes. I've seen photographs of the
specific issue that we're discussing. But again,
no stone removed from below that detail. |
So as to Unit. 73, wé cannot say whether or not that
condition is causing damage?
I think I agree with that.

Let's go to 81.
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weather-resistant barriers. A
Well, that's what I'm asking you. I mean,
obviously, you know, hindsight is 20/20. But at
Ethe‘time that the contractors built this building
were théy -— did ﬁhey deviate froﬁ a code
requirement‘qr an industry standard in regard to
the way they constructed it and the barriers that
they used?
i woqld say from a code standpoint, only —— the
other thing we saw in 703.8 was that flashing
should have been installed below the water table.
The above the water table came from the
manufacturer. And the double layer of weather-
resistant barrier came from the manufacturer. So
the only violations you would have would be 503.8
for the under the water table. And the
manufacturer for the over the water table and
possibly. if there is a mixture of weather barriers
that are used that are not approved by the
manufacturer. I haven't researched that. You
know, I guess one thing that would violate the code
is that when you do pﬁt a weather-resistant barrier
on it has to be installed in a weather lapped
fashion. So I would say that's a code violation,

that they put that second layer behind the stone on
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‘top of the first layer.

But anyway, it shouldn t have lapped behind the
weather-resistant barrier above it?

Right. So from water migrating from above, you
totally lost the benefit of that second layer. And
now you've got water trapped between the two layers
of the weather—resistantlbarrier.

I don't want to get into a philosophical argument
about how this should be done or not. But it seems
to me that the manufacturer's instructions and the
code and what you're saying are all inconsistent
with each other. 1In other words, it cquld be read
to requiré three sets of flashing, one above the
trim, one above the water table, one bélow the
water table? | o

I think that is what's required, yes.

Which would make it impossible to incorporate the
water -— or the weather-resistant barrier into all
three of those effectively unless you were cutting
out strips of weather-resistant barrier at each one
of thoée locations? .

Right. It would be interlaced, kind of like you do
cedar shakes. You would have layers of weather-—
reéistant barrier between those three sets of

flashing.
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1 code allow an on-site builder to use alternate and
2' adeqﬁate means of construction? é
3 A. You'll have to be more specific than that. There's é
4 a section in the code that talks about alternate
5 products that can be used. And if they're not
6 specifically addressed by the code, the building
7 official can ask for code evaluation reports or
8 some evidence of code compliance. ' é
9 Q. Can 1 see your —-- ' %
10 A. Yeah. é
11 Q. ——- code there a minute, please? And this is the %
12 only one you havé? This is 20007 %
13 A. Correct. %
14 Q. Well, we'll have to come back to that. I can't é
15 find it in my notes. é
16 A. Is that what you were talking about though? The f
17 alternate materials? |
18 Q. No. We'll just have to come back to that.
19 BY MR. IMHOFF:
20 All right. What time is it?
21 (OFF THE RECORD) . '
22 'DIRECT EXAMINATION RESUMED BY MR. IMHOFF:
23 0. Does your repair scope include removing all of the
24 stone on all of the Stoneledge units? : :
25 A. I can't think of any place that we are able to E
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- the next page, I added three lines. Between Issues

Page 106 E
salvage it, no. I'm sorry. I think the ans&er is “
yes.

And you have provided that repair scope despite the
fact that your testimony is today that you don't
know whether or not there's any damage behind the
stone?

Not on Phase II. That's correct. I just know the
details are the same between the two phases. And
we've found extensive damage behind the stone in
Phase I.

I'm going to hand you Exhibit Number 72 again. It
looks like 7 and 8 may need a line between them?

I need to borrow Randy's version, I think.

When you do it, will you state if for the record
for the table, please?

There's a couple pages.

Go ahead and tell us what you did, please.

The first line that I drew between Issues 7 and 8

are between Unit Number 73 and 15. If you go to

10 and 11, the line goes between Unit 66 and Unit
8. Between 11 and 12 between Unit 66 and 25 and
between 12 and 13 between Units 91 and 33.

Let's move on to D7.

Okay .
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And just in general describe what that defect 1is, :
please.
I think this reverse lap is what we got sidetracked
onto in our previous discussion that in addition to
not having the proper flashing at the intersection
of the stone and the cedar that the second layer of
weather-resistant barrier installed behind the
stone was simply put on top of the first layer,
allowing any water migrating from up above to go
directly behind that second layer.
Your consequence damage there says, "Damage
observed to sheathing and wall framing, interior
gypsum wall and floor damage observed." 1Is that
from the emergency repair that you did in Phase I?
I believe so. Are 55 and 73 the ones we've
previously looked at?

Yeah. Well, 55 is directly above in 6, and 73 is

directly above in 5. So it was one of the four
that we -—- the —- two of the four that we just
looked at.

Okay. So the damage that we observed is definitely
the emergency repair on 32.

And not the issue at 55 and 737

Correct. Would you like to look at the pictures of

322
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Page 108
Q. I'11 let somebody else do that, because we're
moving pretty slow.
A. All right.
Let's move on to 8, and I guess 9 at the same time.
It looks like they're both talking about windows?
Yes.
Well, back to Unit 55, I guess, since we're here. |
55 is not part of Issue Number -8. |
No, but it's paft of Issue Number 9.
Okay. : i
It looks like for both 8‘and 9, again, you've cited |
the generai provision of 703.8. Well, no, you cite
Note 3 and Note 4 about "Under and at the ends of
masonry wood or metal copings and sills," and Note
4, continuously above all projecting wood trim," i
corrosion-resistant flashing needs to be ins%alled.
All right. Let's look at that, and identify a
picture, if you would. Or a photo, 1 should say.
A. I don't know that that's an issue a whole lot
different than Number 6. I mean, I know it's in
that same area. So what this is saying is that
there should be flashing not only at the cedar to %
stone intersection, but-also the window stone E

intersection. There should be flashing below

the —- between the window and that stone-sill, I
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Page 109

guess it would be called at this iocation.
Let me make sure that I understand. What is the é
trim matefial?

Around the window?

ngl, around the window and above the stone water
table?

Cedar.

oo

That's a piece of cedar trim?

So if we lock at, I guess Photograph 4636 where you
can see the bottom of the trim piece around the
window right above the water table feature, the
stone water table feature?

Yes, sir. |

That's where you say a piece of flashing needs to
be put? |

I believe it would be below the sill. Below the
window sill, which we have been calling a water
table at —-— running away from the window we call it
a water table. ‘Here it's a sill. And there“should
be flashing that extends out below that location

based on that section of the code.

Below the piece of stone?
Right. i

That creates the sill?

\
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hard time. I'm giving you a hard time -- I'm just
asking you questions to try to identify what you've
done, and what your opinions are, and why you have
come to those opinions. And then what your scope
of repair'is’going to be. Y
A. Right. And my onlyvpoint was this'is not such a
different repair scope than it would be if I Was
working for you bn the defense.
BY MR.. IMHOFF: '
What time is it? =~ It's 12:40.

DIRECT EXAMINATION RESUMED BY MR. IMHOFF:

Q. I think we're done with 9.

A. Okay.

Q. Let's do 10 real quick and then we'll stop.

A. Okay.

Q. All right. Essentially —- well, tell.us in general
what this is -- what this condition is?

A. - I believe in our observations -- and it has several

units listed. But again, this is one of those
issues that you can walk around the project and see
repeétedly cn, I believe all the buildings. Is
that the stone continues in an unintérruptéd'manner
down to grade -- and actually, the”néxt issue is
below grade, without any base of wall flashing or

weep provision.
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Let's go ahead and look at 59, if we could?
Okay.

This looks to be the new one. The one we talked

about before.
I seem to have two sets of the same photographs. ?
I'm not sure. Yeah, there's a ta§ that says %
"duplicate photoé." There's some field notes from: '
Mr. Metcalf on July 1lst, 2010. And then some
ﬁhotographs at the base of one of the stone clad
walls.

And this just evidences the lack of the -- what do
you call it,.through flashing at the base of the
wall?

You might be referring to through wall flashing,

which is flashing that would extend from behind the
weaihef—resistant barrier, through the outer
masonry veneer to daylight. That's what we -— what i
would be missing.

Is that what this issue is?

Yes.

I think you've told me previously that you have not
actually taken any stohe off to see if there's
démage to this wail. I don't see that you've done

that here, and I don't see any photographs on

damage to the wall. BAm I wrong about that?
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TLet's go to 66, which I think is the next one.

All right.

This looks to be a fairly large file.

All right. I found some exterior wall photos, but
the stone goes below grade, and there is no
excavation to see where the stone actually
terminates. But my earlier point was that the
entire purpose of the base of the wall flashing
would be to exit water in front'of.the wood framed
wall areas. And so you would see this flashing
extending thrbugh a linear,. horizontal joint at the
base of the wall between the concrete foundation

and the wood framing, which you don't see in r

Photographs 0595 through 0603. So they're kind of
overview pictures. But what's being shown is the

absence of any flashing that would extend through

PvCror coev Ty AN

the stone. Y

And you haven't done any investigation or
destructive testing to determine if there's any ;
damage between or behind the stone on any of the

units that you looked at in Phase I1?

The only thing -- and T didn't think about it a
minute ago when .you asked me the question. We were
looking at these photographs -- and maybe that's

the reason we were taking pictures of this outside ;
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wall. Because there seems to be extensive fiooding
of the basement of this particular unit where he
ihas wet carpet and stains coming down the inside of
the concrete wall and damages to the base of the

wall in the finished basement. It's hard to say.

o DR Ry T FL P SR TS

Certainly this detail, even though it's intended to %
protect the wood framing, would contribute to the
amount of water that the concrete wall below sees
or is exposed to. So yod can't really separate
those. I mean, it's got to be a contributing
factor. But I wouldn't be able to say to what
extent it contributes to his flooding.

Q. It looks like we've knocked Number 11 out too,
because it is the same units in Phase I, 59, 6b, é
and 66, and is -- the fact that you've pointed out |
that the stone veneer is installed below grade?

A. Yes, sir.

BY MR. IMHOFF:

Lunch?

BY WITNESS:

Sure. i

BY MR. IMHOFFE:

Okay, let's just stop here for lunch?

(OFF.THE,RECORD).

EXAMINATION RESUMED BY MS. MONTAGUL:

Dy e — =
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Page 133 |
regarding the stone veneer, its termination,
presence or absence of any weep system and the

extent that it extended below grade.

So what is your opinion as to why the stone veneer
being installed below grade is incorrect? i
Well, if there was a proper weep hole and flashing |
system, I don't think all by itself it would
necessarily be a significant issue. What makes it
more important on these buildings is fhat there's a
totally'uninterruptéd path for termites to get
pbehind the stone and travel up to the 0SB wall
sheathing and wood framing.

Have you seen any evidence of live termites or
termite damage?

The only place that I recall stone being removed

near the base of the wall was the emergency repair -

F o, LIk oy o € £ o

on 32.

So this is Unit Number 327

Right, Unit Number 32. And I don't recall, we'll
have té look at those photographs to see the extent
of any termites that may have been present. So we
haven't explored the extent of any termite damage
at the base of the wall.

Do you mind pulling up 322 Do you have that in

front of you, so we can see those photos? 1Is 32 in

T s e e e e
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concrete taken up so the flashing details can be
reworked and make it a whole repair. I don't think
you're ever going to have it all fixed unless it's
taken down to that level. And I'm not sure --— I'm
not sure of the extent‘of‘the other repairs, if
that was addressed or not.

And if it hasn't been, it needs to be done?
Correct.

In your opinion?

Yes. ’

You've testified, I guess, repeatedly that you
found consistent methods and manner of construction
between Phase I and Phase II?

T think I've testified about certain details. The
last one that we talked about was the stone veneer
details of flashing and so forth. And maybe about
the grading. But there are -—-— I mean, there are
some differences I would acknowledge. I said that
mostly because of the balconies. With the
balconies the;e is a significant difference in the
framing and the damage at the balconies.

There's a framing structural issue in Phase I that
is not present in Phase II; is that fair?

Right. I've got water intrusion and staining on

pressure treated wood components, but they would be

e
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drawings that show wood framed balconies. 1 think %
I've only seen the CMU and concrete. But so&ebody |
made a switch to have the wood trusses and the
pressure treated framing.

0. All right, let's pick back up where we left off on ;
your on Exhibit Number 72. é

A Ckay. ‘

0 I think we're at 12; is that ---

A. I think that's right.

Q. - Seem about right?

A Yeah.

Q. This seems fairly obvious. Some of the stone f
wasn't adhered properly and may fall off? '

A, Yes. '

Q. It looks like you‘ve identified three units where
that has happened. Let's go ahead to 73.

A. Okay.

0. I guess this is Dr. Hund's unit again?

I believe so, yes. It looks like stone that's
poppéd fo here is right below the ceiling in
Photos -—- well, you can see it kind of in the .
background, 2141.

Q. I got to get there. Just a minute, please. Okay.
And then the other one, it cuts off the image

number on the bottom. So if you just go from 2141
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Oh, yeah. 19. I think it was 19. Well, no, 1
skipped 19, because that's just in Phase I; is that
right?

It looks like it, yeah.

"Inadequate wall sheathing attachment," you're
talking about the 0SB or the plywood or whatever
exterior sheathing?

Yes.

Didn't have enough nails or something like that?
Correct.

And you found that in one place in Phase I?

It looks like itiwas just found during exterior
wall emergency repair.

And you didn't find that anywhere in Phase II?

No. I don't think we were looking for it in Phase
I, it just happened to be observed during an
emergency repair. And I wouldn't propose that
that's some kind of widespread issue. To thg

extent that OSB is exposed during a repair process

-and nails are found to be inadequate, then you

would just add some nails.

Let's talk about 20.  "Cultured stone veneer 1is
installed in contact with the concrete path/stoop.”
Let's go ahead and look at 76.

Okay.

YV ——TY
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So we can get an idea of what -—--

It says, "7/1/2010" at the set of notes. It looks
like the photographs -- thére's a series of
photographs, but in terms of regarding this
particular condition it would be images 7241
through 7246 prior to removing the stone, seeling
how it terminates against the top of a concrete
balcohy.

And maybe I misunderstood that. This is talking
about on top of the balcony or on the balcony?
Well, it could be at other locations. Like it
could be below the balcony, where that same éolumn
would hit the slab on grade foundation. Or it
could be —— we doq't show it, but there‘would be at
thé front entrance in that 7240, those stone clad
base of columns would come down against a concrete
entry porch.

And that is, according to your chart here, a
manufacturer's installation instruction violation?
Yes, sir.

What is the violation, exactly?

Well, they were supposed to be held up off of these
surfaces. I can think of a couple of reasons why
that would be important. I don't know exactly what

the manufacturer details, without looking at 1t,
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pbut I know that there's a flashing detail or a
termination detail a certain height above concrete
surfaces.
To allow it to drain?
To allow it to drain. And to the extent thaf you
have flashing that's coming up from below, you
don't wént to have say your weep screed or some
other accessory penetrate the flashing too low on
the column. That would cause a water penetration
point. Weep screed is W-E-E-P S-C~R-E-E-D.
Can we go to the Owens Corning —--
Yes.
——— installation instructions? I'm not sure I'm
following it. And while you're looking, this is
purely an installation instruction issue? It's not
a code issue, other than the code requireé yéu to
follow a manufacturer's'instfuctions?
I mean, I guess you could throw in the 703.1 or
maybe 703.8. We could look at it to see, but I
would say primarily it would be a manufacturer-
related issue. I don't see any detail that shows
exactly what we have. I do see like a paving
surface, like paver block surfaces on Page 3 of the
instructions that are including in our report,

which is "Owens Corning Cultured Stone Best
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Let's look at Unit 81.

Ckay.

This talks about inadequate flashing of the
windows, sort of a -- it looks-liké sort of in a

general sense.

There is only one Phase II unit listed, that's this
Unit 81. Do you have an opinion, I like your word,
of whether the absence of adequate flashing on this
unit is an anomaly or is'preValent acfoss Phase II?
I think our destructive tests —- we'll have to see
how many Phase I1 areas'we've looked at around
windows. I have a hard time not lumping them
together. And I know Phése IT is important to you,
or more important to you than Phase I. I think
that at least from a head flashing standpoint I
don't remember seeing anything different than &hat
we talked about earlier, always the flashing is
installed outboard of the weather-resistant ?arrier
and wbuld not be weather lapped properly. But as
far as Phase II goes, I'm going to ha&e to go
basically unit by unit from the table to remember
what conditions. I .just don't have them that
cleanly segregated in my bead as tb what I saw

where without —---
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A. .Okay;

Q. Tell us what these -—- ’

A, Wait a minute. Sorry.

Q. Yeah, it looks like we - need a separation between 1
and 2; is that right? .

A. No, I was going to circle the screw up on this.
These are actually not a problem. Where are we
going next?

Q. Exterior doors: Why don't you do ahead and tell us
what the iSsuevis and then use a Phase II example,
if you wanted to show us.

A. So the first Phase II exterior door looks like Unit

L]

43 on July 9, 2010. It looks like in the
photograph there's a balcony door where some trim
is removed. If you're sfanding looking out the
doors it would be the right side of the door and‘
then at the middle location. And it looks like if
you just go all the'way.from 7704 to 7783 that
should encompass all the door photographs. So the
trih's taken-off the right side first, if you're
standing at the balcony looking at the rear wall.
And then you can see-at the top of the dbor 7714,
which is the top right photograph on this index
sheet, the weather. barrier comes.OvVer to thefrough

opening and just simply folds in to the rough
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opening. There's no additional protection at that
location. There's a close-up view of it in 7715.
And then the bottom of the door is observed in
7716.

Tt looks like the house wrap is wrapped incorrectly
at the bottom, because it's closer, but much’®
further away‘at the top. Is that a camera trick

or —— I mean, am 1 wrong about that? |

T don't think we can move the framing with the

camera. 1It's a wider gap for sure at the top of
the door; it looks like an inch or more. I |
don't —— I can look and see if there's any comments

about it. I don't see anything about the framing.
It's all about the flashing and the weather barrier
details.

Well, tell us about the weather barrier. What\
should have happened or what should be there?

Well, it should be, you would think, some type of
termination detail at the base of the wall where
some flashing would extend to the -- well, I'm
sorry, this is the trim. There's stone above here.
The stone should have been raised up and have the
weep screed detail at the base. The trim is
probably fine to extend all the way down, but there

needed to be some type of_flashing at the base of
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Page 213 :
the door to preclude water intrusion.
At the base of the door or at the base of that
piece of trim? d
T don't think the trim needs flashing. I think the :
door should probably have sill pan flashing below
it. It does at‘leasf to be —— at least seem to be

a small step, like a piece of wood, below the

T

aluminum_threshoid of the door and the concrete
balcony surface. o
Right.

There's some minor staining at the Sase of the 0SB
sheathing next to the door. And then it looks like
they took that wood block out. You can see in !
77227 :
Yeah.

And so the concrete extends below the threshold.

Do you mean it's lower than the threshold?

Yeah. I mean,vthe concrete goes between or goes
below whefe that brown aluminum threshold comes
out. That's 7723. .
Right.

And it looks like there's no flashing or

waterproofing that comes up from below the concrete

- to integrate with the door opening flashing and

then no sill pan or effective flashing at the base

DEPOSITIONS AND..., INC.
(864) 585-0642

000590




DEREK HODGIN (DAY 2)

s~ 0w N e

< o G

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Page 224
into it and see the success, Yyou know, in
Charleston: If that works that could save soeme

labor costs.

Q. Let's talk about.the balconies a littlé bit. I

think everybody wants to get out of here, so I'm
not going to —-- I'm not going td try to belabor
this. Okay?

A. Okay.

U TV R ST IR N

0. Can you give us sort of general overview of the
issues with the balconies?
A. Sure. If it's okay -- well, let me just first

discuss the diffetences bétween Phase I and Phase

T LY RS TS Ty DY TPV T WP Tk SIS

II. Neithér Phase I or Phase II, I believe,,

P YR

followed the architects plans for CMU and concrete
construction. They.both got switched to wood ffame
balconies. Phase ——— |

Q. Let me stop you there a minute. You have not seen

the wood framed balcony plans?

A. No.
Q. You don't know if they exist or not?
A. I don't think I've seen them. I mean, if I've got

them, I don't recall seeing them. I'just remember

seeing CMU and concrete.

Q. Okay.

o

A. Regardless, they're constructed with wood.framing
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‘Page 225 j
1 on both Phase I and Phase II. Phase I is parallel
2 card wood floor trusses. Phase IT includes
3 pressure treated 2-by floor framing. Both exhibit
4 watef intrusion, but because the. Phase Il buildings ,
~5 were using the pressute treated wood; all you | |
6 really have, that I've seen} is water stained wood
7 framing. I don't know that the framing has heen
8 damaged to the ﬁoint that it needs to be repaired
9 or replaced.
10 Q Are you talking about the wood framing that is
11 ‘supporting the concrete deck?
12 A. Yes.
13 Q. Or also that is -- was used to create the
14 supporting columns?
15 A. I think and T hope, it would be both. Pressured
16 treated wood, I believe, was used in both wvertical
17 and horizontal framing.
18 Q. Now, is the boxing of the columns a different story
19 or is that also pressure treated wood boxing? Do
20 you understand what I'm asking? ;
21 A. Yeah, I don't know. I don't know in Phase II. I 1
22 just know what I did with the borescope, looking at
23 the framing and the‘ceilings on Phase II' and told
24 them everything is okay structurally. You know, ,
25 it's not an issue. But on Phase I had concerns E
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Page 226
about the trusses -- the floor trusses being
damaged.

So you've got a structural problem.in Phase I that
you don't have in Phase II1°7

Right.

We've talked a little bit about the integration of
the waterproofing under the cement deck with the
heated space; is that what you called 1it?

Yes.

Where the slab meets the wall?

The rear wall, yes. . o

The rear wall. Okay. You've also described some
slope issues 'on the deck?

Yes.

Have you found any slope on any of the decks?

I don't think so.

Do you know how many you've tested?

No.

Have you read any testimony that the decks are
sloped?

No, I haven't.

At this time can you disagree with that? .

No. I mean, if there are some that . sloped, I mean,
it could be that those are ones I didn't look at.

And an additional problem with the rear patios and
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Page 227
decks, I guess, 1is that the water is getting into
the columns?

Yes. ' .

And rotting them?

Yes.

Especially at the bottom?

Yes. Do you mind if I ask a guestion?

No.

When you said "slope," can you clarify, did you
mean that there's testimony that the framing was
sloped or that the topping -- the concrete topping
was sloped?

The concrete top.

Thanks.

That still doesn't change your testimony?

No, I just nanted to be clear that -- what the
testimony was.

I may be wrong about that. And people are welcome
to correct me, but —-- all right, in your opinion,
what is the defect that is allowing water to get
into the columns?

Well, I can say it very generally and then you can
try to hone down on what the particulars are. But
there .is just a terrible installation of

waterproofing details including weather-resistant
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Page 228
parriers, self-adhered flashing, lathe and stone.
T mean, that installation over the balconies, I
would say, did a very ineffective job of protecting
the underlying wood framing.
All of those are just -- you're just talking "about
columns? That they're self-adhesive flashing
weather barrier, you said some other things, ,stone,
lathe. That's all --— you're just taiking about the
columns? We're not back at the heated Sbace,~we‘re

out —---

Well ——-

——— I think my observations will be primarily at
the columns?

Well, I think my observations may be primarily at
the columns. But‘I think you can see some of the
same defects on the arches between it. There's
really not a whole lot of stone to talk about at
the balcony. I mean, there's the columns anq then
there's the arches between the columns.

Yeah.

So when I1've been up on a ladder loocking at the
exterior of some of the columns, and you can see
bare OéB. I've seen rusty metal lathe. I've seen
incomplete weather barrier. It's just very poorly

constructed, in terms of the.ability of the
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STATE OF SOUTH CAROLINA COURT OF COMMON PLEAS

COUNTY OF OCONEE C.A. NO. 2009-CP-37-0652

Stoneledge at Lake Keowee
Ownérs' Associatioﬁ, et.al.,

Plaintiffs,

vs.

IMK Development Company, Inc.
Keowee Townhouses, LLC,
Ludwig Corporation, LLC,
SDI Funding, LLC, Medallion
At Keowee, LLC, Integrys
Keowee Development, LLC,
Marick Home Builders, LLC,
Bostic Brothers Construction,
Miller/Player & Associates,
et. al.

Defendants.

Deposition of NATHAN HORNADAY

Pursuant to notice, a deposition was taken in the
above case on the March 30, 2012 commencing at

approximately 10:15 a.m. attended by counsel as follows:
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Page 18

Yes. «
-—-- generally?

Yes.

Had you ever —-- when you went to Stoneledge, had
you ever been a supervisor or superintendent on a
job?

No.

When you went over there, did you think that you
had the skills to be —-- did you call yourself
supervisor or superintendent first of all. Let me
ask you that. Or what title did you use, if you
used one? .
Supervisor. I mean, 1 was mostly just supervising
everything that was being done.

Were you supervising subcontractors?

Yes. .

Or did Marick have any other employees doing such
things as framing or other work of that type? |
No.

So it was all -- all the work was being done by
subcontractors?

Yes.

Prior to the time you went to Stoneledge,'ha? you
ever supervised subcontractors?

No.
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Page 191
When you arrived at Stoneledge, did you feel like
you were up to that job?
Yes.
In other words, you felt like you had enough
general experience to be able to monitor what the
different subs were doing and to determine whether

they were doing it correctly or not?

Yes.
And were there times when you thought they were not
doing something correctly?

No.

L10F AIPPTPPY IO

So basically the subs you felt like were proceeding
correctly?

I believe each sub, depending on what he did, 1
mean, obviously knew more than T did about it. | f
That's why we hired them. And each sub, youﬁknow,

was an expert in their field. So I was basically

work, when to come in, and make sure they got it

done.

(PSP P Ry

I understand that. Did you ever see something that :
caused you to say to a sub, "Wait a minute, I don't
like the way you're doing that"?

I did.

And was it corrected to your satisfaction?
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Page 20
1 A. Yes.
2 Do you remember specific instances, or are you just
3 saying that from time to time —--
4 A. From time to time I would see something that they
5 would cut a corner on, but I would talk to thém and
6 they would fix it. But it was nothing major. It
7 was like néil guards on pipes,'painting, you know,
8 caulking, stuff like that, on the‘inside -— the
9 interior unit. .
10 Q. Did you do aﬁy work on Phase 17
'11 A. I did a lot of repair work.
12 Q. On Phase I°? |
13 A. Yes. I ———
14 Q. And what -- I'm sorry.
15 A. -—— supervised a lot of'repair work.
16 Q. By the way, if I start to ask you a question before
17 you finish -- I'll try not to do that, but
18 sometimes you can't help it.
19 A. Okay.'
20 Q. Just let me know there's more in your answer.
21 A. Okay.
22 Q. Did this supervising of repair work iﬂ Phase I, was
23 that going on while --—
24 = BY MR. GOLDSMITH: |
25 Do we have.someone on the line?
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IMK Development Company, Inc.
Keowee Townhouses, LLC, '
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At Keowee, LLC, Integrys
Keowee De&elopment, LLC,
Marick Home Builders, LLC,
Bostic Brothers Construction,
Miller/Player & Associates,
et. al.

Defendants.

Deposition of JASON CARLAN

Pursuant to notice, a deposition was taken in the
above case on the July 9, 2012 commencing at

approximately 2:38 p.m. attended by counsel as follows:

— e e e p— —— T T e e e o SR R A g DY e

DEPOSITIONS AND , INC.

(864) 585-0642
000600



JASON CARLAN

Page 40 E
1 This was the best product out there for what we é
2 were doing. E
3 Q. What were you doing?
4 Waterproofing a deck to pour concrete on top of it.
5 And when you said it met or exceeded what you
) needed, how was what you needed defined? i
7 A. By what‘'‘details we had on the plans. ° %
8 Q. And where did those details come from? ?
S A. From the plans.
10 Q. The Miller/Player blans?
11 A. - The Miller/Player plans.
12 Q. Did you discuss the product that you were going.to
13 use with anyone from Marick?
14 A. No. Other than what we priced. Our pricing,
15 ‘ Polyguard membrane was on there.
16 0. Was there any sort of product or product detail
17 submittal to Marick or to the architect?
18 A. I'm not sure on that. : .
19 Q. Did ---
20 A. Not my me.
21 Q. Who else at Southern Concrete would have been
22 : responsible for gathering together anything to be
23 put into a submittal .and sending it to the o ;
24 contractor or the architect? |
25 A. Jeff or -- that would have been it at that time.- E
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Page 46
WITNESS CONTINUES:
A. There shouldn't be any feason that there
shouldn't —- the membrane should run up on all the
columns.
Q. and do you run the Polyguard completely on a porch

or balcony and then get Polyguard down before you
pour the concrete?

A. Yes.

So everything on the Polyguard is in place? All
the edges are done; is that right? )

A. Yes.
It's run up the wall, it's glued down, and then you
pour the concrete?

A. Yes.

Q. Did anyone from Polyguard come out and look at your
installation of their product?

A. No.
Did the architect ever come look at your
installation of the product -- of your installation
of the Polyguard product?

A. Not to my knowledge.
And how about any representative of Marick Home
Builders? Did they inspect?

A, Yes.

Q. They came and looked at your installation?
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Page 47
On more than one occasion, yes.
Did they compare the way you had installed it with
the Polyguard installation details and
requirements?
Probably not, but Nathan came out and inspected and
looked at our decks on more than oﬁe occasion.
Do you have reason to believe that he knew how
Polyguard was to be installed? |
Don't know.
and thé& reason I'm asking, I mean, if he came by
and looked you would think he would have to know
what he's looking at; right?
Or ask questions.
So did he ask you qguestions —-—-
Yes.
--— about how it was. installed?
Oh, vyeah.
Like what kinds of quéstions?
Just what we did in the corners. How you terminate
this. What are you going to -- why are you running
it inside the doorway. We don't have a choice. We
don't have enough room to do anything else. ,Your
door pan's got to sit there, SO we have to turn it
in, just typical questions.

And was the concrete when it was poured, at the
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Page 560 |;

1 A. Three inches. Two and a half to three inches of
2 depth in the concrete. But since it's a top end
3 slab and not structural, then you know, it doesn't
4 pose a problem. But it's just we don't like to do
5 it. : A
6 Q. In response to your request for a change in the
7 ‘ framing, what did Nathan tell YOu?
8 A. They were going inAlike they were going in. The
9 elevation was already set.
10 Q. And so what options did that leave you with?
11 A. The less concrete on the outside edge.
12 Q. Less than? =
13 A. Had it in three inches versus four. Or three and a
14 half, whatever it ended up being.
15 Q. And did having three inches rather than four
16 concern you?
17 A. No. I mean, it's a top end slab. It's not
18 structural. 1It's not going to hurt anything. But
19 I just -- to keep it from cracking and falling
20 ‘ apart, you know, I don't like going less than
21 three, |
22 Q. Were you satisfied with the manner in which
23 Southern Concrete achieved the slope that it tried
24 to achieve at Stoneledge?

25 A. Yes.
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Page 79:

‘see the insulation.

Did you ever have any disputes with anyone from
Marick including Nathan or Rick Thoennes about .how
a particular construction item was to be done?

Not disputes. We made suggestions maybe onceé or
twice. No disputes.

Was any site -- or surveyors on site at any time to
point out grades or shoot levels or talk to you
about where to put the waterproofing?

No.

You don't remember talking to anybody about that?
No surveyors, no.

It's your testimony, I believe earlier, that you
would take the membrane on the raised balconies and
run it up four to six inches above where your final
top level of the concrete would be; is that right?
Yes.

Did you secure or seal the membrane to the wall -—-
Yes. |

-—— at that location?

'Yes, to the -- whatever sheathing was there.

And then you would put the weathgr resistant
barrier over the top of your membrane?

Yes.

And is that how you told Nathan it should be done?

P
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Page 80

Yes.

Aﬁd is that how you told Nathan it was being done?
That's how I told Nathan we were doing it and how
it needed to be done. As to whether after we leff
it was done that way I wouldn't know.

You mean after you left someone changes it?

After we left -- after we poured our concrete, I
mean, we may not come back to that area for weeks
at a time. I don't -- didn't go back and check to
make sure somebody else did their part, no.

But what you told Nathan and showed Nathan was that
you ran it four to six inches up the wall above the
concrete and adhered it to the framing?

Yes.

And you told him that was the proper way?

Yes.

And you showed him that several times was how you
were doing it?

Yes.

And then on’the exterior edge you ran the me@brane
down the outside exterior or outside face of the
deck?

Yes.

And adhered it to the outside face of the deck?

Yes.
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Page 81-5
Q. and is that how you told Nathan it should be ‘done? l
A. It could have been done a number of ways, but ves.
That's how we told him to do it.
Q. Well, did you tell him that was an appropriate way
to do it? - :
A. Yes. %
Q. And is that how you showed him when he would come %
inspect how- you weré doing it? %
A, Yes.
Q. And where the membrane came to the columﬁs ——=
A. Yes? }
Q. -—-— you would run the membrane up the already
framed column?
A. Yes. 4
Again; four to six inches above the top of the
concrete?
A. Yes.
And below the concrete YOu were taking more
membrane and sealing-those corners?
A. Yes. .
Q. Because if you ran it up you'd have to cut it?
A, Yeah.
Q. And it would leave a gap there? .
A. Yes. You have to cut it to get it to make it i
around the corners, and then go back and piece the ;
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Page 82

corner in.

And then you would put the membrane right there to

piece the corner edges?

Yes.

And is that the way you told Nathan it should be

done?

Yes., '

And is that how you’showed Nathan that you were
doing it?

Yes.

And at the door cutout, let's talk about that
again. You would run the membrane up the wall
where it was framed, and then you would cut it on
an angle I believe you said?

Yes.

And thén you laid it in the entry?

Fold it in on the sides and on thé bottom.
Did you put some more pieées in that rough opening?
Yes. To make the corners take another piece, fold
it in the corner to make thé corner, and then cut
the outside to lap over it.

And would you adhere that then to the rough opening
or just leave it plain?

1t would adhere to the rough opening.

And is that how you informed Nathan that it should
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be done?
Yes.
Per the manufacturer's instructions?
Yes.
When you showed him when he would come to expect --
inspect, is that how you were showing him it was to
be done?
Yes.
And with the slope on the decks did you have.
discussions with Nathan or Rick about how much
slope needed to be on the concrete surfaces to get
the water off?
We had conversations versus the fact that we were
restrained on how much slope we could do, yes. But
as far as what they required, no. The plans just
called for slope away.
But you believe that the slope that you were able
to obtain on those concrete decks was sufficient?
Yes.
And you informed Nathan and/or Rick or someone from
Marick that you believed it was sufficient?
Yes.
And that Southern Concrete believed it was
sufficient?

Yes.
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Page 84

And did you show Nathan that you were putting the i
slope in by sloping the concrete? é
Yes. ' i
And told him that's what you were doing?
Yes. i
Were you ever told to —-- I'm jumping around. Were
you ever told to come back and add additional g
waterproofing up higher on the foundation walls? :
To the best of my knowledge, no.

Do you know anything about an extension or a riser
or an additional cap on the foundati?n walls which
was poured after the original foundation wall was
poured? a

No.

And what I'm talking about is if the walls were

poured and then you decided they were six inches

too short and go out there and add an additional
six inches on top of the wall?

No.

Did that ever happen?

Not to my knowledge. That would be something hard
to miss.

If there appears to be a seam between three and six

inches below the top of the féﬁndation wall,ndo you

have any idea what that seam would be from?
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Do you know if any of the stone masons were ever
involved in any of the conversations regarding how
the outboard edge of the deck was goiné to be
handled?

L]

Not to my knowledge.

‘As you sit here today, do you know the names of any

of the stone masons that were involved in the
construction of Phase II1?

No, ma'amn.

- Either individuals or companies?

No, ma'am.

Did you have any concerns with the way that you
understood Marick planned to handle the outboard
edge of the‘deck?

No.

And you have -- I know you testified you've been to
Stoneledge since this litigation was begun;
correét?

Yes.

And you've observed the outboard edge of the decks
on some of the decks?

Yes.

Was the'constructibn you observed what you

undersﬁood Nathan planned to have constructed?

Minus the caulk joint between the stone and the
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Page 152

concrete, yes.

And did Nathan ever discuss with you a caulk joint?

That was the intent was to

We discussed it, yes.

have a half inch by half inch caulk joint between
the two.

Was that something that you recommended to Nathan
specifically?

Yes, because the mortar to concrete was always

going to be a crack. There was no way to

permanently fix that. I mean, even céulking's-not
a permanent fix, but it is a waterproof fix to --
water tight fix.

And you don't have any knowledge as to whether or
not Nathan ever passed on that instruction or
information to the stone masons that were involved
in ———

No, ma'am.

--— installing the stone on the outboard edge, do
you?

No, ma'am. ' i
{

And I know you testified a couple of times that on
prior projects the kick-out flashing has been

installed sometimes by the general contractor,

sometimes by the stone mason; is that right?

Yes.
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Deposition of RANDY STILL

Pursuant to notice, a deposition was taken in the

above case on the August 15,

2012 commencing at

approximately 10:20 a.m. attended by counsel as follows:
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Object to the form. . )
WITNESS ANSWERS:
A. I think that's a legal question for "duty." You

would exéect they would but I don't know

contractually. I think it becomes a legal question

of duty.
Q. It is a duty, is it not, of the general contractor

to comply with the applicable pbuilding codes in the
performance of a project?

A. I would think so.
Is it the duty of é‘general contractor to coordinate
the work of subcontractors?

BY MR. IMHOFEF:
Object to form.

WITNESS ANSWERS:

A. I would think so to the extent he understand; that
coordination effort.

Q. And if he doesn't understand.the coordination effort
what should the general contractor do?

A. Ask questions.
O0f whom?
subcontractors, make sure they're putting them
together correctly.

Q. Is it a duty of the general contractor on a project

like the Stoneledge Project to supervise the work of
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subcontractors he has retained?
BY MR. IMHOFF:
Object to the form.
WITNESS ANSWERS:
A. I'm thinking about the word "supervise." You would

think that he would make sure they were doing what
entity they were supposed to be doing. In other
words, you would want a framing contractor doing
framing and you would rely upon them to perf?rm
their craft appropriately. And the sppervisory

condition would be, I would think, contractual.

7

Q. Between the general contractor and the
subcontractors?

A. I would think so.

Q. Do you think a general contractor has any obligaﬁion

to insure that his subcontractors(phone ringing) ---—

(OFF THE RECORD) .

DIRECT EXAMINATION RESUMED BY MR. LYLES:

Q. Is it an obligation of a general contractor to
insure his subcontractor's in compliance with the
contract documents? )

BY MR. IMHOFF:

Object to form.

WITNESS ANSWERS:

A. I'm not sure I'd use the word "insure." I would
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I think it would be advisable for him to do that,
yes.

Would you agree with me that the general
contractor's role on a construction project like
Stoneledge is the overall resbonsibility for the
construction of the entire project?

Yes. |

Since your last deposition have you reviewed or have
you developed any opinions about sufficiency of the
plans and specifications that were provided to
Marick Home Builders by Miller/Player? '

I have looked at the plans. I havenit spent a lot
of time looking at them. They don't have an
enormous amount of detail to them.

But do you have an opinion as to whether or not the

plans as provided by Miller/Player were sufficient?

BY MR. ORR:

Object to the form.

WITNESS ANSWERS:

A.

I hesitate on that bebause you're asking me to Qpine
on the duty of an architect to prepare plans. As an
engineer I'm not sure I can do that. I can tell you
that there are details that I‘would've likedﬂto have

seen in those plans that would've clarified areas.

But you don't have any opinions about whether or not
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Page 892
conditions that you observed in Phase II among the ;
Marick Home Builders' subcontractors?

No.

Do you acknowledge that at least in some respects
that we have discussed today as the general
contractor on the project, Marick Home Builders
violated the applicable building code?

I would agree with you that thereAare components
that have sustained damage at those isdlated areas
we've talked about that now appear to be a code
violation because of failure. |

In other words, the fact that damage has occurred
indicates that the code has been violated?

At least in part. Some of it may be —-- like we
talked about that stone that rolled out. You can't
isolate on the edge of the deck between the lack of
sealing that joint or maintaining that joint to the
contribution of Qhat that would cause versus what
would come across the membrane, for example. We
haven't talked about those type issues. You can't
segregate that.

What t?pe issues haven't we talked about?
Maintenance. 1 mean, if the homeowner -- there is
some maintenance that's required and I have not

tried to go into that, but the issue we just talked
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obligation in the construction or inétallation of
the low slope roofs, whether'it be code violation,
violation of the design documents or non-compliance
with the design documents or violation of "
manufacturers' installation instructions or any
other obligation on the installation of the low
slope roofs?
I think the only place in the low slope roofs that

there is question is there's some very limited areas

‘where felts are missing, and that is an omission of

felts, a single layer of felts.

Let's talk about that for just a minute. In your
experience and education and in your work, do you
hold the opinion that a general contractor is always
liable for all defects in construction whichuwere
performed by subcontractors? A

I think what I have found is the term "]iable" is a
legal term and my belief is that the general
contractor can rely on the subcontractors who have
the specialty crafts and knowledge to perform their
work correctly.

Is it fair to say that in many cases a subcontractor
is in fact more experienced and better qualified to

perform their particular trade. than a general

. contractor?
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Yes.

Is that because théy have specialized over the years
in that particular area and have focused their
education and experience in that area?

Yes, and they've performed the work and they know

N

In your opinion is it fair —- is it acceptable for a
general contractor to rely on thét experience and
education of a subcontractor in a particular trade?
I think in many cases he has to.

Would you agree that obviously a general contractor
cannot see every nail which is driven or every board
which is installed?

Yes.

Would you agree that he must, out of necessity, fely
on a subcontractor's experience and knowledge and
compliance with good building practice and the code?
Yes. |

Let me go back to my question then again. If based
upon that, if there are violations of code such as a
completely nissing felt under a roof, do youohold
the opinion that the general contractor has violated
the code or some other obligation if the work was
done by a subcontractor?

No, but clearly when something like felt is missing
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or a prototypical installation and that will serve
as the standard by which an installation is
accepted. For example, if you put a window in and
you've got a mock-up wall and you put in the rough
opening flashing and you put in the -- all the
flashings that would be there, all the peel-and-
stick and you've got all of the entities, for
example, the window manufacturer and the wrap
manufacturer and the peel~and—stick manufacturer and
the exterior cladding person there. And if they're
all there and they say, "Yeah, this is the way it
needs to be done." And your subcontractor who's
doing all those different componenté'install it that
way, says he's going to install it that way, that's
how it should be installed. I'm not sure that
answers your question but --- o
Okay. Let me try to get to it a little bit
different way. Are you familiar with the term
"paper contractor™?

I'm not sure.

Do you know if Marick actually drove any nails or
constructed any part of Stoneledge?

T think my understanding is he did not self-perform
any work.

What in your opinion is the role of a general

172
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Do you believe or do you have an opinion that Marick
violated any code, manufacturers' instructions,
design drawings in the installation of the cedar
shake and plank siding in Phase II?
No.
Do you have any opinion that Marick violated any
code, manufacturers' installation instructions,
design drawings or any other obligation in the
installation of the doors and windows in Phase I1?

I am not aware that he installed any of those
. /

components.

Is that a "no"?

No.

Do you believe Marick violated any code,
manufacturers' installation instructions, design
drawings or any other obligation in the stone
installation in Phase II?

No.

Do you believe Marick violated any code,
manufacturers' installation instructions, design
drawings or any other obligation in the installation
of any of the waterproofing, framing, grading or
other construction components in Phasé IT?

No.

I don't think I have any more questions for you
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1 right now. é
2 BY MR. IMHOFF: |
'3 Again, I only did that out of turn temporarily. I'm é
4 going to reserve my right to come back and ask him é
5 questions wheﬁ y'all are done asking your questions, %
6 put this is just for the motion hearing scheduled in %
7 a couple of weeks. if there's no objection. Okay. %
8 Thank you. ‘ | E
9 (OFF THE RECORD) ‘ ;
10 EXAMINATION BY MR. ROOT:
11 Q. Mr. Still, my name i1s David Root. I represent
12 Builders First Source. Similar to counsel for
13 Marick, I'm just going to ask a couple of gquestions
14 because of the time restraints we're under and some
15 other questioning by other counsel here today. 1I'll ,é
16 reserve my other questions for when we convene é
17 again. What I wanted to ask about was the last %
18 series of questioning that was put to you by counsel é
19 for Marick. He asked you about the general %
20 contractor's responsibility for installation of the é
21 various building compcnents, particularly as to the é
22 building envelope. Talked about windows and doors, %
23 talked about the cedar siding, talked about the é
24 stone among other items. %
25 A. Yes. é
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Q. Do you recall that testimony?

Yes.

And your response essentially was that the general
contractor did not effect or cause.or do a code
violation in the installation of any of these
materials. The way I understood that response was
because your understanding is that the general
contractor did not actually self-perform any of that
work; is that a correct assumption?

A.l Yes. -

So then, would you adgree with me, hoWever, that the
general contractor who pulls the permit on thé
building still has a;general contractor's
responsibility to oversee the construction of those
various building components to insure that they're-
code-compliant?

A. I'm pausing because 1 think that becomes a legal
question of what responsibility he may have to
effect work. You know, clearly if he understands
how those componénts are installed he should be abie
to rely on those specialty contractors to perform
their services correctly. Because in some cases the
specialty contractor has more knowledge than the
general contractor would.

Q. T understand. On the Phase II buildings, who pulled

e ke -
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Deposition of J. DREW WILKIE

Pursuant to notice, a deposition was. taken in the
above case on the Bugust 16, 2012 commencing at

approximately 10:12 a.m. attended by counsel as follows:
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that product at that project? i
That depends on what exactly they were hired to do.
I'1ll give you an example, -—-
Okay.
-—— may I7?
Sure.
If a contractor hires a subcontractor there is going
to be a tier of potential services that that
contractor may request of that sub. They may want a

full-service sub who needs no supervision really

. practically at all to go and execute the work and

let them know when they're done. Or they may hire
them simply for labor only where their guys or gals
show up on the project, the GC directs what work and
where it is to be done, the GC provides the »
materials, the GC provides the coordination, the GC
provides the supervision. Those are the two ends of
the spectrum for me and somewhere in thaf range 1is,
in my experience, where the subcontractor's
relationship with the general contractor occurs.

And you agree with me that when it coﬁes -— with
regard to the installation of a particular
manufacturer's product somebody, either the
subcontractor or the general contractor should be

familiar with the requirements of that particular

e
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Page 153
Do you have any idea what amount of’sUpervision and
direction was given to Clear View?
‘Based on some of the testimony I've'read by, 1
believe Mr. Hornaday, there was some supervision
provided and I think he was -- Mr. Hornaday was in a %

role of providing for that supervision. Aside from

what Mr. Hornaday said in his deposition I'm not
aware.of what other supervision there was.

Do you know what supervision of its employees was
provided by Clear View?

I do not. : !
Do you know what direction was provided by clear i
View? |

I do not.

Do you know if Clear View had the Owens Corning
manufacturer's installation instructions?

I do not.

Where could a subcontractor obtain installation
instructions for this type of stone; do they come
with the box of stone or on the side or is it
something you need to go and search out on the web
or how does that.-- how do you get those
instructions?

in 2006 I don't know whether the instructions

‘would've been adhered to the packaging of the
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Page 165
outboard of the weather—iesistant barrier that's on
the wall sheathing underneath it. So it's -- this
is all occurring outboard so I don't think that
that -- that the presence of that gap or crack is a
condition that by itself is a violation of the
building code. Is that what you were asking?

Right. ’

QOkay.

Do you know or do you have an opinion why that
morta£ has cracked or shrunk or gapped at that area?
There are several reasons that that crack or gap
could form. Do you want me to ——-

Yesf

-—-— give yoﬁ examples of what some of them cbuld be?
Sure.

I don't know what the major reason is or what all of
the reasons are but there are several'that could be
occurring there. One is simply that the mortar
joint between the edge of the slab and thée nosing
stone can become wet and be subjected to changes in
temperature, freeze/thaw and coul& just become
loose, some of those stones could become loose due
to’freeze/thaw action, that's one possibility.
Another force that could be applied to that stone is

from the bottom rail of the guard assembly. The
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bottom rail of the guard assembly 1is comprised of
wood and in some places the guard assembly 1is
sitting so close and actually in contact with what
amounts to be the back of the mortar joint for the
nbsing stone, that if and when that wood expands and
contracts due to wetting and drying cycles, it can
exert force onto that nosing stone and cause it to
de-bond from its substrate. Another possible force
that could be applied to that stone to cause it to
de-bond is that the wood materials that are directly
underneath the outboard edge of the palcony slab, in
places where destructive testing was performed, they
were damp. The increase in moisture content of
thoSe:wooden materials can expand the wood and exert
force on the back of that nosing stone and cause it
to dislodge. Another possibility is that the
waterproofing membrane itself is terminated right
pehind the nosing stone and the buildup of water

and —-- can create in cold situations, possibly ice,
behind that as a result of there being a waterproof
membrane layer that terminates there could exert
force on the back of that stone. Those are several
reasons or possible forces that could be applied to
fhat stone to cause it to become dislodged, but I've

not determined what exactly caused it to become

Page 166
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dislodged.
Two further reasons that that mortar would crack or
gap or -shrink there would be that the mortar was
improperly mixed; is that a possible reason &hylthe
mortar has failed and cracked?
That's a possibility, yes.
Is another possibility that the mortar was
improperly installed, too thick, too thin, not
enough in those areas?
Yes, those are all things that ought to be
considered.
Would any of those items that we just went through
be immediately obvious at the time of construction
to anyonebthat was inspecting that installation?
In the case of your mortar mixing example there are
instances where the mortar could be of such a low
quality‘that it would be observable at the time of
installation.
Do you have ény evidence to supbort that the mortar
was so poorly mixed that it was observable at the
time it was installed?

I do not.
What about any other ones, would they be immediately
observable at the time that the mortar was inétalled

or the stone was installed?
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A. T believe the other examples 1 géve would take time. é
You wouldn't be able to see those right away. }

Q. Do you have any opinidn as to the overall quality of é

the stone installation done by Clear View at the
project?

A. I have not made an assessment of any and all areas
tﬁat Clear View may have instélled stone, but I have
surveyed areas where it's apparentAto me that, by |
the documents I have available, that they did

perform work that invthe areas where I've observed

B torH 0t 5 ]

the stonework looks normal. I wouldn't say that

it's the best work I've ever seen and it's certainly

not the worst. It looks like a normal type of

installation of cultured stone veneer to me.
Q. My photographs may be numbered differently than
yours, but mine is Wilkie 479. Would you look at

that photograph, please?

A. Okay. (Witness complies). .
0. And I'11 try to read the same thing.

BY MS. NICHOLS:

PP S TP YT g e

You're reading a Bates number, aren't you?

vy

BY MR. IMHOFF:
Wilkie —-—-
BY MS. NICHOLS:

Do you have a Bates number? :
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Page 205 ;

That's my opinion, ‘yes.

And in that sitpétion where the general contractor
has pulled the permit for the project, hired all the
subs, the general contractor has the,ultimaté
responsibility for the project; correct?

That's my opinion.

Within that framework would the general contractor
have ultimate responsibility for the selection of
materials?

No, because the selection of materials would be
guided in part by the contents of the plan.

Right.

So if the plans call out enough detail about what
materials it takes to build that project the_general
contractor would at least need to follow that. If
they deviate from that then that's another area

where they're on their own.

Right. Would the general contractor under that

 framework have ultimate responsibility for

coordinating the work of the subcontractors?

BY MR. IMHOFF':

Object to form.

WITNESS ANSWERS:

A.

I think that the general contractor who hires

subcontractors is responsible for coordinating their

(864) 585-0642
000631
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1 work.
2 Q. T don't think I have any other questions for you. I E
3 appreciate it. z
4 EXAMINATION BY MR. ORR: %
5 Q. Mr. Wilkie, my name is Larry Orr. I represent é
6 Miller/Player & Associates in this case. 1 %
7 understand you are not going to offer any opinions é
8 ‘on the standafd:of care of an architect or deviation %
9 from the standard of care on the part of the %
10 architect in this case? é
11 A. That's correct. é
12 Q. Thank you, sir. That's all I have. é
13 EXAMINATION BY MR. GRAYSON SMITH (via telephone): %
14 0. This is Grayson Smith with Hutch N Son. Just é
15 briefly —-- can y'all hear me okay? %
16 BY MR. IMHOFF': é
17 Yes. ‘ %
18 EXAMINATION RESUMED BY MR. SMITH: ;
19 Q. Is there a requirement that the stone must not g
20 " extend below grade? j
21 BY MS. NICHOLS: ' %
22 | Did you hear that? é
23 BY THE WITNESS: §
24 I did hear the question. %
25 WITNESS‘ANSWERS{
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STATE OF SOUTH CAROLINA

) INTHE COURT OF COMMON PLEAS

)
COUNTY OF OCONEE ) CASENO. 09-CP-37-652

Stoneledge at Lake Kcowee Owners’ Association, )
Inc., C. Dan Carson, Jefftey J. Dauler, Joan W. )
Davenport, Michael Furnari, Donna Furnari, Jessy )
B. Grasso, Nancy E, Grasso, Robert P. Hayes, Lucy )
H. Hayes, Ty Hix, Jennifer D. Hix, Paul W. Hund, )
I, Ruth E. Isaac, Michael D. Plourde, Mary Lou )
Plourde, Carol C. Pope, Steven B. Taylor, Bette J.
Taylor, and Robert White, individually, and on
behalf of all other similarly situated,

Plaintiffs,
v.

)
)
)
)
)
)
)

IMK Development Co., LLC, Keowee Townhouses,)

" LLC, Ludwig Cortporation, LLC, SDI Funding, )

LLC, Medallion at Keowee, LLC, Integrys Keowee )
Development, LLC, Marick Home Builders, LLC, )
Bostic Brothers Construction, Inc:, Miller/Player &)
Associates, John Ludwig, William Cox, Larry D. )
Lollis, Rick Thoennes, M. Group. Construction and )

‘Developimenit, LLC, Mel Mortis, Joe Bostic; Jeff )

Bostic, Clear View Construction, LLC, Michael )
Franz, MHC Contractors, Miguel Porras Choncoas, )
Builders FirstSource Southeast Group, Mike Green, )
Southern Concrete Specialities, Carl Compton d/b/a )
Compton Enterprize a’k/a Compton Enterprises, )
Gunter Heating & Air, All Pro Heating, A/C & )
Refrigeration, LLC, Coleman Watcrproofing, )
Heyward Electrical Setvices, Inc., Tinsley )
Electrical, LLC, Hutch N Son Construction, Inc, )
Upstate Utilities, Inc., Southern Basements, Inc., )
Carl Catoe Construction, Inc., T.G. Construction, )
LLC, Delfino Construction, Francisco J avier Zarate )
d/b/a Zarate Construction, Alejandro Avalos Cruz, )
Herberto Acros Hernandez, Martin Hernandez- )
Aviles, Francisco Villalobos Lopez, Ambrosio )
Martinez-Ramirez, Ester Moran Mentado, Socorro )
Castillo Montel, MIG Construction and )
Homebuilders, Inc. d/bfa MIG Construction,. )
KMAC of the Carolinas, Inc., Eufacio Garcia, )
Everado Yarmamillo, Garcia Parra Insulation, Inc., )
J&] Construction, Jose Nino, Jose Manuel Garcia, )
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Eason Construction, Inc., Vincent Morales
Masomry, and Miller/Player & Associates,

Deféndants.

L N

TO: ALL COUNSEL OF RECORD,

Plecasc take notice that Defendant Builders FirstSource — Southeast Group, LLC, incorrectly
identificd in the Cross-Claims as “Builders FirstSource — Southeast Group” (“BFS”)!, by and
through its undersigned attorneys, will move before this. Court for dismissal of all causes of action
asserted against it by Marick Home Builders, LLC (“Marick”) and Rick Thoennes (“Thoennes™), in
Oconee County, South Carolina, on the tenth day after service hereof or as soon thereafte; as counsel
may be heard, at such place, date, and time as the court may appoint, for an order pursuant to Rule
12(b) and/or Rule 56 of the:South Carolina Rules of Civil Procedure, granting BFS judgment as a
matter of Jaw in this matter.

The grounds.for this motion are as follows:

I Marick’s and Thoeines. claimed darmages under its causes of action are directly

related to funds it has or will expend in defending, settling, and/or satisfying a
judgment related to Plaintiffs’ claims‘.against'them.,

2. As Marick and Thoennes are seeking reimbursement for such damages, they are

secking to be indemnified. “Indemnity is that form of compensation in which a first

party is liable to pay a second party for a loss or damage the sccond parEy incurs. to

'Defendant Mike Greene is an employee of a local store of Builders FirstSource —
Southeast Group, LLC, and has no individual legal liability or fault as relates to this matter. He
has been named a party to Plaisitiffs’ Third Amended Complaint but not Marick and Thoennes’s
Cross-Claims, specifically. Nonetheless, to the extent it is necessary, this Motion shall be
deemed a Motion for Mr. Greene, as well.
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a third party.” Town of Winnsboro v. Wiedeman-Singleton, Inc., 303 S.C. 52, 56,

398 S.E.2d 500, 502 (Ct.App. 1990), affd, 307 S.C. 128, 414 S.E2d 118 (1992).
3. Thus, regardless of how Marick and Thoennes name their causes of action, they are
proceeding under indemnity.?
4. Any claims by Marick’s and Thoennes® for contractual indemnity fail, for they have

1o contract with BFS that applies to the subject project which entitles them to

indemnity.

5. Marick and Thoennes are barred from obtaining relief by way of equitablc indemnity
because they are not withoul fault as to the matters giving risc to this litigation.

Therefore, BFS asserts il is cntitled to judgment as a matter of law as to Marick’s and

Thoennes’ causes of action against it.

KERNODLE, ROOT & COLEMAN

By: QMM
David A. Root :
914 Folly Road, Suite 2 (29412
P. O. Box 13897
Charleston, SC 29422
(843) 795-7800
(843) 795-3032 Fax
droot@kernodlelaw.com

ATTORNEYS FOR DEFENDANTS
BUILDERS FIRSTSOURCE - SOUTHREAST -
: GROUP, LI.C AND MIKE GREENE
Charleston, South Carolina
August 23,2012

% The character of an action is not to be determined by the terminology which the
pleadings may chance to’ give to it. On the contrary, the character of an action is fixed by the
events which the pleaders have recited . . " Walsh v. Evans, 112 S.C. 131, 136, 99 S.E.2d 546

(1919)
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on t

his date, the attached Builders FirstSource -

Southeast Group, LLC's Motion for Judgment as a Matter of Law as to the Cross-Claims of
Mavrick Home Builders, LLC and Rick Thoennes was served by Email and/or U.S. Mail, as

indicated below, to the following:

Robert T. Lyles, Jr., Esquire
Lyles & Lyles, LLC

P. Q. Box 773

Charleston, SC 29402

Cynthia Buck Brown, Esquire
Harper, Lambert & Brown, PA
P. 0. Box 908

Greenville, SC 29602

Wallace K. Lightsey, Esquire

Wyche Burgess Freeman & Parham, PA
P. O. Box 728

Greenville, SC 29602

Franklin J, Smith, Jr., Esquire

Jared H. Garraux, Esquire

Richardson Plowmen & Robinson, PA
P. O. Drawer 7788

Columbia, SC 29202

Francis M. Mack, Esquire

Emily R. Gifford, Esquire

Richardson Plowmen & Robinson, PA
1900 Barnwell Street -

Columbia, SC- 29201

Erin Culbertson, Esquire
David Alexander, Esquite
Culbertson & Alexander

P. O. Box 1904

Greenville, SC 29602

Jason M. Imhoff, Esquire
The Ward Law Firm, PA
P. O. Box 5663
Spartanburg, SC 29304

Page 4 of 8

Attoruey for Plaintiffs

Attorney for IMK Development
Co., LLC, Larry D. Lollis, William
C. Cox and Integrys Keowee
Development, LLC

Attorney for IMK Development
Co., LLC, Larry D. Lollis, William

" C. Cox and Integrys Keowee

Development, LLC

Attorney for Ludwig Corporation,
LLC

Attorney for SDI Funding, LLC

Q

- Attorney for Medallion at

Keowee, LL.C.

Attorney for Marick Home
Builders, LLC:
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Alan R. Belcher, Jr., Esquire Attorney for Bostic Brothers
Hall Booth Smith & Slover, PC Construction, Inc.

2113 Middle Street, Suite 305

Sullivan’s Island, SC 29482

Lawrence B. Orr, Esquire Attorney for Miller/Player &
Ashley B. Nance, Esquire . Associates

Orr, Glmore & Ervin, LLC.

P. O. Box 2527

Florence, SC 29503

Michael B. T. Wilkes, Esquire Attorney for Clearview Construction,
Melissa M. Nichols, Esquire ' LLC and Michael Franz

Lindsay Builder, Esquire
Wilkes Law Firm, PA

127 Dunbar Street, Suite 200
Spartanburg, SC 29306

o

Bonum S. Wilson, JII, Esquire ‘Attorney for MHC Contractors and
Wilson & Heyward, LLC : Miguel Porras Choncoas

P. O. Box 13177 ‘

Charleston, SC 29422

Mason A. Goldsmith, Esquire Attorney for Southern Concrete -
K. Jay Anthony, Esquire Specialties

Elmore Goldsmith, PA

P. O. Box 1887

Greenville, SC 29602

James P. Walsh, Esquire Attorney for Heyward Electrical
John D. Harjehausen, Esquire Services :
Clarkson Walsh Terrell & Coulter, PA

P. 0. Box 6728

Greenville, SC 29606

AND

Shawn T. Pinkston, Esquire Attorney for Heyward Electrical
Hatl Booth Smith & Slover, PC i ‘Services

2113 Middle Street, Suite 305
Charleston, SC 29482

Charles G. Blackburn, Esquire ‘ Attorney for Tinsley Electrical, LLC

Murphy & Grantland, PA
P. O. Box 6648
Columbia, SC 29260
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Shelley S. Montague, Esquire
Gallivan White & Boyd, PA
P. 0. Box 7368

Columbia, SC 29202

Ronald G. Tate, Jr., Esquire
Steven E. Buckingham, Esquire
Wm. Duffie Powers, Esquire
Batten [Farrar, Esquire
Gallivan White & Boyd, PA

P. O. Box 10589
Greenville, SC 29603

Dana Woodrum Lang, Esquire

L. Gregory Horton, Esquire

Womble Carlyle Sandridge & Rice, PLLC
P. 0. Box 999

Charleston, SC. 29402

K. Lindsay Terrell, Esquire

P. Christopher Smith, Jr., Esquire
Clarkson Walsh Terrell & Coulter, PA
P. O. Box 6728

Greenville, SC 29606

Paul E. Hammack, Esquire

Andrew F. Carson, Esquire
Clawson and Staubes, LLC

223 West Stone Avenue, Suite 100
Greenville, SC 29609

Elizabeth A. Martineau, Esquire
Eric W. Rowell, Esquire
Martineau King, PLLC
P.O.Box 31188

Charlotte, NC- 28231

D. Andrew Williams, Esquire
Joshua D. Shaw, Esquire

Turner Padget Graham & Laney, PA
P. O. Box 1473

Columbia, SC 29202
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Attorney for Hutch N Son
Construction

Attorneys for Carl Catoe
Construction, Inc, :

Attorneys for Carl Catoe
Construction, Inc.

Attorney for T.G. Construction, LLC
Attorney for Alejandro Avalos Cruz
Attorney for Herberto Acros

Hernandez

Attorney for Martin Hernandez-
Aviles
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Christopher G. Lewis, Esquire
Teague Campbell Dennis & Gorham
22 South Pack Square, Suite 800
Asheville, NC 28801

Stephen P, Hughes, Esquire
William T. Young, I1I, Esquire
Howell Gibson & Hughes, PA
P. O. Box 40

Beaufort, SC 29901

Geoffrey William Gibbon, Esquire

G. Thomas Chase; Esquire
McAngus Goudelock & Courie, LLC
P. O. Box 2980

Greenville, SC 29602

S. Markey Stubbs, Esquire
Baker Ravenel & Bender, LLP
P. O. Box 8057

Columbia, SC 29202

David M. Yokel, Esquire

David M. Yokel, LLC -

P. O. Box 10453, FS
Gteenville, SC 29603

William L. Bouton, Esquire
Robert Wilkins, Esquire
Wilkins & Bouton, LLC

P. O. Box 8373
Greenville, SC 29604

* Edward D. Buckley, Jr., Esquire
Nicholas J. Rivera, Esquire
Young Clement Rivers, LLP

P. O. Box 993

Charleston, SC 29402

Jonathan J. Anderson, Esquire

Curtis B..Martin, Esquire '
Anderson Reynolds & Stephens, LLC
P. O. Box 87

Charleston, SC 29402
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Attorney for Francisco Villalobos

- Lopez

Attorney for Ester Moran Mentado

Attorney for Socorro Castille Montel

o

Attorney for Upstate Utilities, Inc.

Attorney for KMAC, Inc. d/b/a
KMAC North Carolina

Attorney for KMAC, Inc. d/b/a
KMAC North Carolina

a

Attorney for Everado Jarmamillo

Attorncy for Jose Nino
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William B. Woods, Esquire
Woods Law I'trm, LLC

P. O. Box 2444

Lexington, SC 29071

Chad E. Poteat, Esquire
Brown & Brehmer

P. O. Box 7966
Columbia, SC 29202

C.Clay Olson, Esquire

David D. Ashley, Esquire
Watson Law Group

180 Meeting Street, Suite 210
Charleston, SC 29401

Anne R. Culbreath, Esquire

Turner Padget Graham & Laney, PA
P. O. Box 1509

Greenville, SC 29602

Roy R. Hemphill, Esquire

McDonald Patrick Poston Hemphill & Roper, LLC

P. O. Box 1547
.Greenwood, SC 29648

August 2% 2012
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a

Attorney for Jose Nino

Attorney for Eason Construction, Inc.

Attorney for Vincent Morales d/b/a
Morales Masonry

Attorney for Vincent Morales d/b/a

Morales Masonry

o

Attorney for Rick Thoennes, Rick
Thoennes, [1I and M Group
Construction and Development,
LLC

A Ny

David A. Root

000640




STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS

) .
COUNTY OF OCONEE ) ‘CASENO, 09-CP-37-652

Stoneledge at Lake Keowee Owners? Association, )
Inc., C. Dan Carson, Jeffrey J. Dauler, Joan W. )
Davenport, Michael Furnari, Donna Furnari, Jessy )
B. Grasso, Nancy E. Grasso, Robett P. Hayes Luicy )
H. Hayes, Ty Hix, Jennifer D. Hix, Paul W. Hund, ')
111, Ruth E. Isaac, Michael D. Plotirde, Maty Lou )
Plourde, Carol C. Pope, Steven B. Taylor Beite J. )
Taylor, and Robert White, individually, and on )
behalf of all other similarly situated, )
)

Plaintiffs, )

V. )

)

IMK DeveIOpment Co., LLC, Keowee Townhouses )
LLC, Ludw1g Corporatlon LLC, SDI Funding, )
LLC, Medaliion at Keowee, LLC, Integrys Keowee )
Dévelopment, LLC Marlck Home Builders, LLC, )
Bostic Brothers. Constructlon Inc., Miller/Player & )
Associates, John Ludwig, lellam Cox,LarryD. )
Lollig, Rick Thoénnes, M Group Construction and )
Development LLC, Mel Morris, Joe Bostic, Jeff )
Bostic, Clear View Construction, LLC, Michael )
Franz, MHC Contractors, Miguel Porras Choncoas, )
Buildérs FirstSource Soitheast Group, Mike Green, )
Southern Concrete Specialities, Carl Compton d/bfa)

Compton Enterprize a/k/a Compton Enterpiises, )

Gunter Heating & Air, All'Pi6 Heating, A/C & )
Refrigeration, LLC, Coleman Waterprooﬁng, )
Heyward Electrical Services, Inc., Tmsley )
Electrical, LLC, Hutch N Son Construction, Inc., )
Upstate Utilities, Inc., Southern Basements, Inc., )
Carl Catoe Construction,Inc,; T.G. Construction, )
LLC, Delfino Construction, Francisco Javier Zarate )
d/b/a Zarate Construction, Alejandro Avalos Cruz, )
Herberto Acros Hernandez, ‘Mattin Hernandez- )
Av11es Francisco Villalobos Lopez, Ambrosio )
~Martmez—Ram1rez, Ester Moran Mentado, Socorro )
" Qastillo Montel, MJG Construction and )
A‘Homebuxlders, Inc. d/bla MIJG Construction, )
KMAC of the Carolinas, Inc., Eufacio Garcia, )
Everado Jarmamillo, Garcia Paira Insulation, Inc., ')

Defendant Builders FirstSource —
Southeast Groiip, LLC’s
Mecmorandumi ‘of Law in

Support of its Mation for
Judgment as a Matter of Law

-as to the Cross- Clalms of Marick
Honic Builders, LLC and Rick

Thoennes
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)&J Construction, Jose Nirio, Jose Manuel Garcia, )
Eason Consttuction, Inc., Vincent Morales ) .
Masonry, and Miller/Player & Associates, )

)

)

)

Defendants.

Deferidant Builders FirstSource —Southeast Group, LLC! (“BFSY) submits this memorandum
of law in support of its Motion for Smnxflary' Judgment as to the Cross-Claims of Marick Horne
Builders, LLC and Rick Thoennes (collectively referred to as “Marick”).

Background

This case arises out of the comstruction of the Stoneledge at Lake Keowee townhouse
complex, located in Weét Union, South Carolina (ihe "Project). The Project includes 80 tqwr_ihousc'
units, There are three (3) to seven (7).'individual townhouse units per building. The Project was
constructed in two phases, Phase 1 consists of thirty-seven townhouse units. Phase 2 consists of
forty-three townhouse units.

The Complaint was originally filed by Paul W. Hund, TIL, M.D. as an owner of one ofithe
townhouse units. The Stoneledge at Lake Keowee Owners’ Association, Inc. (the “HOA") joined
as a Plaintiff. The HOA was allegedly created pursuant to the South Carolina Horizontal Property
Regiine Act, and it is asserting clains related fo its purported obligations to maintain, repair, and
replace components of the townhouses, (Third Amended Coinplaint §2.) Inaddition to Dr. Hund,
the other named individual owners are allegedly bringing this action individually and on behalf of

a class of individuals pursuant to Rule 23; SCRCP.

» 1 Defendant, Mike Greene, is only an employee of BFS and is$ not a proper party to this
‘ action. Nonetheless, to the éxtent it is necessary, this memorandus shall be deemed a
‘memorandum fof Mr. Greene, as well.

: 2
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Plaintiffs have named BFS to the suit, alleging that BFS “provided materials and labor for

the Project, included but not limited to, frami;l‘g work.” (Thir’d -AméndchCo‘rh_plaint 1929, 30.)
Plaintiffs have alleged causes of action against BFS for Breach of Warranty and Negligence. (Thi"rd
Amended Complaint 1§87 - 97.) BFS has denied all allegations of fault or liability as to it. In‘its |
Answer to Plaintiffs’ Third Ameénded Complaint, Marick has asserted cross-claims agdinst BFS for
Equitable Indemnity; Breach of Contract, Negligence, and Breach of Warranties.

Marick served as general contractor for Phase 2 of the Project. Marick contracted with BFS
to provide materials and labor fc')rffrqming, siding and related'constructiqn compoiients. BFS; in
turn, contracted with Carl Catoe Construction, Inc. (*Catoe”) to perform tﬁe labor associated with
those tasks.

Argument

Marick’s 'eraii‘mjs ‘against BES for breach of contract, negligence and breach of warranty
should be dismissed because they are disguised inde_mn_ity claims. Tllie eéuitable indemnity claim
should be dismissed because Marick is not without fault. Further, to the extent Marick allegés ‘any
contractual indemnity claiins agairist BFS, which it expressly does not, those.should be dismissed
because Marick had no contract with BFS that applied to this work and that carﬁea any
indemnification language, orthat was otherwise enforceable. |
1. As to Marick’s disguised indemnity ¢laims

Marick’s breach of contract, bréach of warranty, and negligence ¢laims agdinst BFS should
b dismissed because these claims are merely disguised claims for equitable indemnity and are not
viable as altemative causes of action. “Indernnity is that form of compensétion inahich a first 'party

[here allegedly BFS] is liable to pay a second party [here Matick] for a loss or damage the second

3
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party incurs to a third party [Plaintiffs).” Vermeer Carolina’s, Inc. v. Wood/Chuck Chipper, Corp.,

336 S.C. 53, 60, 518 S.E.2d 301, 305 (Ct. App. 1999} (quoting Town of Winnsboro v. Wiedeman-

‘Singleton, Inc., 303 S.C. 52, 56, 398 S.E.2d 500, 502 (Ct. App. 1990), aff'd, 307 S.C. 128, 414

S.E.2d 118 (1992)). See dlso Rock Hill Téléohbne Co. ¥. Globe Commuriications, 363 S.C. 385,

611 S.E.2d 235 (2005).
The character of an action is determined by the allegations contained in the ¢omplaint,
specifically “the nature of the issucs and the remedies which are sought.” State v. Yelsen Land Co.,

267'5.C. 401, 403 (1972); Secbaldt v, First Fed. Sav, & Loan Ass’n, 269 S:C. 691, 692, 239 S.E2d

726,727 (1977). “The character of an action is not to be determined by the términology which the
pleaders may chance to give it. On the contrary, [it] is fixed by the events which the pleaders have

recited” Walsh v. Bvans, 112 S.C. 131, 131, 99 S.E.2d 546, 548-(1919). Courts may use the

allégations in the complaint to determine the correct character of an action. See Seebaldt, 269'S.C.
at 692, 239 S.E.2d at 727 (“The character of an action is primarily determined by-the allegations
contained in the complaint.”). .

Marick’s cross-claims in this case are all clains forindemnity. As clearly delingated ineach
of Marick’s cross-claiins, Marick’s claimed damages are comprised of those sums it may‘have topay
Plaintiffs because of the allegations against it. (Marick’s Answer to the Third Amended Complaint

19 162, 170, and 174.) These cross-claims are thus clearly claims for indemnity. See Vermeer

Carolina’s.Inc., 3368.C. at 60, 518 $.E.2d at 305. Therefore, the Courtcan and should c_h‘ara'cterize

the breach of contract, breach of warranty; and negligence claims as equitable indemnity claims.
As fioted by South Carolina’s fedetal district court, “arose by any other name is still a rose,”

and legal claims, whether denominated as negligence or breach of warranty; which assert damages
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arising out of one’s liability to a third party are “nothing more than claims for ... indemnification

‘with a slight change in wording.” SCNB v. Stone. 749 F. Supp. 1419, 1433 (D.S.C. 1990).

2. As to Marick’s claims for equitable indemnity

Because Marick cannot be adjudged without fault, summary judgmenton Marick’s equitable.
‘indemnity claims is proper. Rightsto equitable indemnity do not exist between joint tortfeasors; the
paity to be indemnified must not have joined in causing the damage. Stuck v. Pioneér Loggins
Machinery, Inc., 279 S5.C. 22, 24, 301 S.E.-Zd, 552,553 (1983). Ir;lzer‘e_-,.;Marick?s-'owr‘x expert admits.
that Marick is not without fault. Marick engagcd engineer Randy Still of H2L Consuilting to dssess
construction issues at the property. Still.tesﬁﬁed-.th‘at Marick, as general contractor, has “overall
responsibility for construction of thé entire project.” 'S_‘:tilchp. 87:3-7 (Alig. 15,2012). Still further
acknowledged that; in some instarices, Marick violated the building code.! 2

Becaise Marick is the permit holder for Stonéledg@ Phase 2, it cannot be adjudged without
fault. The party pulling a permit is ultimately responsible for compliance with the building code.
Marick, not BFS, was the entity that obtained the permits for construction of Phase 2 of the Project.
Because Mafick was the permit holder for I{hjclf.é_e 2 and violated the- buildi"n:g code according to its

own expert, it cannot be adjudged without fault,and thus its claims for equitable indemnity fail.

Q. Doyou acknowied_gqﬂ}at at least in some respegi\s;th@'t we have discussed today as the general contractor on the

project, Marick Home Builders violated the applicable byi lding code?

A. 1would agree with you that there are components we've talked about that now appear'to be a code violation
because of failure, Still 89:
2

Q. 'So you would acknowledge that as the general contractor on the project Marick Home Builders

failed to comply with the building cade?
A. At the time that we looked at it, yeés. Still Dép. 92:25-93:5.

5
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3. As _to,any claims by Marick for contractual indemnity

To the extent Marick argues that it is entitled to contractual indemuity (though it did not
plead this) its claims féil, for it éritered into no contract with BES which applied to the Project and
which carried indemnification language, ‘Additionally, BFS is informed and believes that Marick
had no contractor’s license, and is thus prohibited from enforcirig any contract as a matter of law.
South Carolina Code § 40-11-30 provides that “[n]o entity . . . may practice as a contractor by
petforming or offering to perform contracting work for which the total cost of constriiction is greater
than five thousand doliars for general contracting or five thousand dollars for mechanical contracting
without a licénse issued in accordance with this chapter.” If a commercial contractor does work
without a license, it “may-not bfing an action either at law or in equity to enforce the provisions of
a contract.” South Carolina Codé § 40-11-370(C). The same prohibition exists as to residential
home builders. S.C. Code Afin. §40-59-30. The plainly worded statutes clearly state that an
unlicensed contractor may not sue to enforce a contract in South Carolina.

Conclusion
For the foregoing reasons, as well as any others as may be argued or preserited-at the heari ng

.on the subject motion, BFS’s Motion for Summary Judgment against Marick should be granted.

SIGNATURE ON FOLLOWING PAGE
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Respectfully submitted, .

KERNODLE, ROOT & COLEV
l
David A, Root
914 Folly Road, Suite 2 (29412)
P. 0. Box 13897
Charleston, SC 29422
(843) 795-7800
© (843) 795-3032 Fax

dnoot(azkemodlelaw com

ATTORNEYS FOR BUILDERS FIRSTSOURCE —
SOUTHLAST GROUP LLC and MIKE GREENE

-Ch’_a_rlestbn,--Soﬁth Carolina

August 720 2012
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on this date, the attached Builders FirstSource -
Southeast Group, LLC s Memorandwm of Law in Support of its Motion for Judgment as a
Matter of Law as fo the Cross-Claims of Mirick Home Builders, LLC and Rick Thoennes was
sent via facsimile, hand-delivery, e-mail and/or by depositing a copy in the'United States Mail,

First Class, to:

Robert T: Lyles, Jr., Esquire
Lyles & Lyles, LLC '
P. 0. Box 773

Charleston, SC 29402

Cynthia Buck Brown, Esquire
Harpér, Lambert & Brown, PA
P. O, Box 908

Greenville, SC 29602

‘Wallace K. Lightsey, Esquire

Wyche Burgess Freeman & Parham, PA
P.O.Box 728

Greenville, SC 29602

Franklin J. Smith, Jr., Esquire

Jared H. Gamraux, Esquire

Richardson Plowmern & Robinson, PA
P. Q. Drawer 7788

Columbia, SC 29202

Francis M. Mack, Esquire

Emily R. Gifford, Esquire

Richardscn Plowmen & Robinson, PA
1900 Barnweéll Street :
Columbia, SC 29201

Erin Culbettson, Esquire

Law Offices of Erin Culbertson
P. O. Box 1904

Greenville, SC 29602

Jason M. Imbhoff, Esquire
The Ward Law Firm, PA
P. O. Box 5663
Spartanburg, SC 29304

Attorney for Plaintiffs

Attorney for IMK Development
Co., LLC, Larry D. LoHlis, William
C. Cox and quégrys Keawée.
Developmeiit, LLC

Attorney for IMK Development.
Co,, LLC, Larry D. Lollis, William
C. Cox and Integrys Keowee
Development, LLC.

Attorney for Ludwig Corporation,
LLC

Attornéy for SDI Funding, LLC

Attorney for Medallion at
Keowee, LLC

Attorney for Marick Home
Builders, LLC
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Alan R. Belcher, Jr., Esquire
Hall Booth Smith & Slover, PC
2113 Middle Street, Suite 305
Sullivan’s Island, SC 29482

Lawrence B. Orr, Esquire
Ashley B. Nance, Esquire
Orr, Elmore & Ervin, LLC
P. O. Box 2527

Florence, SC 29503

Michael B. T. Wilkes, Esquire
Melissa M. Nichols, Esquire
Lindsay Builder, Esquire
Wilkes Law Firm, PA

127 Dunbar Stréét, Suite 200
Spartanburg, SC 29306

Bonurm S, Wilsori, III,  Esquire
Wﬂson & Heyward, LLC
P.0. Box 13177

Charleston, SC 29422

Mason A. Goldsmiith, Esquire
K. Jay Anthony, Esquiré
Elmore Goldsmith, PA

P. O. Box 1887

Greenvitle, SC 29602

James P. Walsh, Esquire

John D. Hatjehausen, Esquire
Clarkson Walsh Terrell & Coulter; PA
P. 0. Box 6728

Greenville, SC 29606

AND

Shawn T. Pinkston, Esquire
Hall Booth Smith & Slover, PC
2113 Middle Street, Suite 305
Charleston, SC 29482

Chatles G. Blackburn, Esquire
Murphy & Grantland, PA

P. O. Box 6648

Columbia, SC 29260

Attorney for Bostic Brothers
Construction, Inc.

Attorney for Miller/Player &
Associates

Attorney for Clearview Constructiorn,
LLC and Michael Franz

Attorney for MHC Contractors and
Miguel Porras Choncoas

Attorney for Southern Concrete
Specialties

Attorney for Heyward Electrical

-Services

Attorney for Heyward Electrical
Services

Attorney for Tinsley Electrical, LLC
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Shelley S. Montague, Esquire
Gallivan White & Boyd, PA
P. 0. Box 7368

Columbia, SC 29202

Ronald G. Tate, Jr., Esquire
Steven E: Buckingham, Esquire
Wm. Duffie Powers, Esquire
Batten Farrar, Esquire

Gallivan White & Boyd, PA
P.O.Box 10589 .
Greenville, SC 29603

Dana Woodrum Lang, Esquire

L. Gregory Horton, Esquire

Womble Carlyle Sandridge & Rice, PLLC
P. O. Box 999

Charleston, SC 29402

K. Lindsay Terrell, Esquire

P. Christophet Smith, Jr., Esquire
Clatkson Walsh Terrell & Couilter, PA
. P. 0. Box 6728

Greenville, SC 29606

Paul 'E. Hammack, Esquire
Andrew F. Carson, Esquire
Clawson and Staubes, LLC

223 West Stone Avenue Suite 100
Greenville, SC 29609

Elizabeth A. Martineau, Esquire
Eric W. Rowell, Esquire
Martineau King, PLLC

P. Q. Box 31188

Charlotte, NC 28231

D. Andrew Williams, Esquire
Joshua D. Shaw, Esquire

Turner Padget Graham & Laney, PA
P. O. Box 1473 "
Columbia, SC 29202

J

Christopher G. Lewis, Esquire
Teague Campbell Dennis & Gorham
22 South Pack Square, Suite 800
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Attorney fpr Hutch N Son
Construction

Attorneys for Carl Catoe
Construction, Inc.

Attorngys for Carl Catoe
Construction, Inc.

Attorney for T:G. Construction, LLC

Attorney for Alejandro Avalas Craz

Attorney for Herberto Acros
Hernandez

Attorney for Martin Hernandez-
Aviles

Attorney for Francisco Villalobos
Lopez
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Asheville, NC 28801

Stephen P. Hughes, Esquire
William T. Young, II, Esquire
Howell Gibson & Hughes, PA
P. 0. Box 40

Beaufort, SC 29901

Geoffrey William Gibbon, Esquire
G. Thomas Chase, Esquire
McAngus Goudelock & Courie, LLC
P. O. Box 2980

Greenville, SC 29602

S. Markey Stubbs, Esquire
Baker Ravenel & Bender, LLP
P. O. Box 8057
‘Columbia, SC 29202

David M. Yokel, Esquire
David M. Yokel, LLC

P. O. Box 10453, FS
Greenville, SC 29603

William T. Bouton, Esquire
Robert Wilkins, Esquire
Wilkins & Bouton, LLC
P.0O.Box 8373 .
,Gregnvi]le, SC 29604

Edward D, Buckley, Jr., Esquite
Nicholas J. Rivera, Esquire
Young Clement Rivers, LLP

P. 0. Box 993

Chatleston, SC 29402

Jonathan J. Anderson, Esquire

Cuitis B. Martin, Esquire

Anderson Reynolds & Stepheis, LLC
P. O. Box 87

Charleston, SC 29402

William B. Woods, Esquire
Woods Law Firm, LLC

P. O. Box 2444
Lexington, SC 29071

Attorney for Ester Moran Mentado

Attoraey for-Socorro Castillo Montel

Attorney f(")r I‘;Ip‘s_tatc‘ Utilities, Inc.

Attorney for KMAGC, Inc, d/b/a
KMAC North Carolina

Attorhcy for KMAC, Inc. d/b/a
KMAC North Carolina
Attorney for Evérado Jarmanillo

Attorney for Jos¢ Nino

Attorney for Jose Nino
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Chad E. Poteat, Esquire
Brown & Brehmer

P. O. Box 7966
Columbia, SC 29202

C. Clay Olson Esqune
David D. Ashley, Esquire
Watson Law Group

180 Mecting Street, Suite 210
Charleston, SC 29401

Anne R. Culbreath, Esquire
Turner Padget Graham & Laney, PA
P. 0. Box 1509

Greenville, SC 29602

Roy R. Hemphill, Esquire

McDonald Patrick Poston Hemphill & Roper LLC

P. 0. Box 1547
Greenwood SC 29648

August 232012
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Attorney for Eason Construction, Inc.

Attorney for Vincent Morales d/b/a
Morales Masonry

Attorney for Vincent Morales d/b/a
Morales Masonry

_Attorney for Rick Thoennes, Rick
Thoennés, I1I and M Group
Construction and Development,
LLC

Alison D, Sessoms
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