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STATEMENT OF THE ISSUES ON APPEAL 

I CAN THE RECORD ON APPEAL CONTAIN AND THE APPELLANT 
UTILIZE DOCUMENTS THAT WERE NOT PRESENTED TO THE TRIAL 
COURT? 

II DID THE APPELLANT FAIL TO PRESERVE THE REFUND CLAIM 
ARGUMENT RAISED IN ITS BRIEF THEREFORE THIS ISSUE IS NOT 
PROPERLY BEFORE THIS COURT? 

III DID THE ALC ERR IN FINDING THAT PROPERTY ACQUIRED BY A NOT 
FOR PROFIT ELEEMOSYNARY CORPORATION IN 2008 IS NOT 
ENTITLED TO AN EXEMPTION FROM 2008 PROPERTY TAXES? 
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STATEMENT OF THE CASE 

Hampton Fnends of the Arts (Appellant or taxpayer) IS a not for profit 

eleemosynary corporatIOn The taxpayer purchased real property on Lee A venue m 

Hampton, South CarolIna, m March of 2008 On October 27, 2008, the taxpayer applIed 

for a property tax exemptIon for the 2008 tax year On November 25, 2008, the 

Respondent, South CarolIna Department of Revenue, (Department) approved an 

exemptIOn for the taxpayer's property for 2009, but demed an exemptIOn for the Lee 

A venue property for 2008 The Department demed the exemptIOn because It determmes 

the taxabIlIty of property on December 31 of the year precedmg the tax On December 

31,2007, the Lee Avenue property was pnvately held and subject to tax, therefore the 

property was subject to 2008 ad valorem property taxes 

On October 7,2009, the taxpayer wrote the Department appealmg the demal of an 

exemptIOn for 2008 On June 23, 2010, the Department Issued ItS Department 

DetermmatIOn findmg that the Lee Avenue property was not exempt from ad valorem 

property taxes for 2008 The Department DetermmatIOn demed the exemptIOn because 

the taxabIlIty of property IS determmed on December 31 of the precedmg year The Lee 

Avenue property was pnvately held and subject to property taxes on December 31,2007, 

therefore the Department determmed the property was not exempt from 2008 ad valorem 

property taxes 

The taxpayer requested a contested case heanng before the South Carolma 

AdmimstratIve Law Court (ALC) to dIspute the Department DetermmatIOn A heanng 

on the Issues was held before ALC on December 2,2010 On March 22,2011, the ALC 

Issued ItS order upholdmg the Department's posItion and denymg the requested property 
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r 

tax exemptIOn for 2008 On Apnl 21, 2011, the taxpayer maIled Its Notice of Appeal to 

thIS Court 

STATEMENT OF FACTS 

The taxpayer IS a not for profit eleemosynary corporatIOn founded to promote the 

arts m Hampton County, South Carohna i On March 4, 2008, the taxpayer purchased 

real property on Lee Avenue m Hampton County 2 Pnor to the taxpayer's purchase, 

mcludmg December 31, 2007, the Lee Avenue property was pnvately held and subject 

to property taxes 3 On October 27, 2008, the taxpayer apphed for a property tax 

exemption for the Lee A venue property 4 

On November 25, 2008, the Department approved an exemptIOn for the 

taxpayer's property for 2009, but demed an exemptIOn for the Lee Avenue property for 

2008 5 The Department demed the exemptIOn because It detennmes the taxablhty of 

property on December 31 of the year precedmg the tax On December 31, 2007, the Lee 

Avenue property was pnvately held and subject to tax, therefore the property was subject 

to 2008 ad valorem property taxes 6 

i ALC Order, p 2, para 2 (R, P 2) 

2ALC Order, p 2, para 3 (R, P 2) 

3 ALC Order, p 2, para 5 (R, P 2) 

4ALC Order, p 2, para 7 (R, P 2) 

5 ALC Order, p 2, para 8 (R, P 2) 

6 ALC Order, p 2, para 9 (R, P 2) 
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On October 7,2009, the taxpayer wrote the Department appeahng the demal of an 

exemptIon for 2008 7 On June 23, 2010, the Department Issued Its Department 

DetermmatIOn findmg that the Lee Avenue property was not exempt from ad valorem 

property taxes for 2008 8 The Department DetermmatIOn demed the exemptIon because 

the taxabIhty of property IS determmed on December 31 of the precedmg year 9 The Lee 

Avenue property was pnvately held and subject to property taxes on December 31,2007, 

therefore the Department determmed the property was not exempt from 2008 ad valorem 

property taxes 10 

The Department was not mvolved m maIhng property tax bIlls for the taxpayer's 

property Hampton County handles the maIhng of ItS property tax bIlls The ImtIal 2008 

property tax bIll for the Lee A venue property IS not m eVIdence, and where the 2008 

property tax bIll was maIled IS not m the record 

Appeals from final declSlons of the ALC are governed by S C Code Ann § 1-23-

610(B) (Supp 2010) 

1-23-610 QuasI-JudIcIal and JUdiClal reVIew of deClSlons 
of admimstratIve law Judge 

* * * 
(B) The reVIew of the admmistratIve law Judge's order 

must be confined to the record The revIewmg tnbunal may 
affirm the declSlon or remand the case for further 
proceedmgs, or It may reverse or modIfy the deCISIOn If the 

7ALC Order, p 2, para 10 (R, P 2) 

8 ALC Order, p 2, para 11 (R, P 2) 

9 ALC Order, p 2, para 11 (R, P 2) 

10 ALC Order, p 2, para 11 (R, P 2) 
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substantIve nghts of the petItIOner has been prejudIced 
because of the findmg, conclusIOn, or declSlon IS 

(a) m vIOlatIOn of constItutIOnal or statutory provlSlons, 

(b) m excess of the statutory authonty of the agency, 

( c) made upon unlawful procedure, 

(d) affected by other error oflaw, 

(e) clearly erroneous m VIew of the relIable, probatIve, 
and substantIal eVIdence on the whole record, or 

(f) arbItrary or capncIOus or charactenzed by abuse of 
dIscretIon or clearly unwarranted exerCIse of dIscretIon 

Appellate reVIew of an ALC order must be confined to the record SectIOn 1-23-

610(B) The State Supreme Court, m Carroll V S C Department of PublIc Safety, 388 

S C 39,693 S E 2d 430 (2010), found 

ThIs court may not substItute ItS Judgment for that of the 
ALC as to the weIght of the eVIdence on questIOns of fact 

ThIs court may affirm the deCISIOn, remand the case for 
further proceedmgs, or "reverse or modIfy the deCISIOn If 
the substantIve nghts of the petItIOner have been 
prejudIced 

l!l, 388 SCat 41-42, 693 S E 2d at 432 The record supports the ALC's rulmg m thIS 

matter and the taxpayer's nghts have not been preJudIced, therefore the deCISIOn of the 

ALC should be affirmed 

ARGUMENTS 

I THE RECORD ON APPEAL MAY NOT CONTAIN AND THE 
APPELLANT MAY NOT UTILIZE DOCUMENTS THAT WERE NOT 
PRESENTED TO THE TRIAL COURT 

In ItS DeSIgnatIOn of Matters To Be Included In the Record On Appeal, the 

taxpayer mcludes documents not presented to the tnal court and not admItted mto 
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eVIdence The taxpayer's bnef relIes upon these new documents to support the 

taxpayer's assertIOns The tnal transcnpt demonstrates that the taxpayer entered only one 

document, "PetItIOner's ExhIbIt I" mto eVIdence at the tnal Now, m Its appeal, the 

taxpayer relIes upon and seeks to mclude other addItIonal documents that were not 

presented at the tnal Because these documents were not presented to the tnal court, the 

taxpayer may not rely upon such documents, and such documents should not be mcluded 

m the Record On Appeal 

Documents I through 4 of the Appellant's DesIgnatIOn of Matters To Be Included 

In the Record On Appeal are documents whIch are not pleadmgs and were not presented 

to the tnal court Rule 209(b), SCACR, states m part "the DesIgnatIOn may only propose 

to mclude portIOns of the transcnpt, pleadmgs, orders, exhIbIts, or other matenals whIch 

may be properly mcluded m the Record on Appeal [See Rule 21O(c)] " Documents I 

through 4 of the taxpayer's DeSIgnatIOn are not transcnpts, pleadmgs, orders, or exhIbIts, 

therefore such documents may only be mcluded m the DeSIgnatIOn If Rule 210(c), 

SCACR, allows for such documents to be mcluded Rule 210(c), SCACR, states m part 

"The Record shall not, however, mclude matter whIch was not presented to the lower 

court or tnbunal" Documents I through 4 of the taxpayer's DeSIgnatIOn were not 

presented to the lower court, therefore Rule 210(c), SCACR, does not allow for such 

documents to be mcluded m the Record on Appeal Therefore, pursuant to Rules 209 and 

210, SCACR, these documents may not be mcluded m the Record on Appeal 

The taxpayer's bnef makes assertIOns and arguments based upon documents that 

were not presented to the tnal court The taxpayer makes arguments about where the 

2008 tax bIll was sent, but that bIll IS not m eVIdence and was not presented to the tnal 
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court The taxpayer makes assertlOns and arguments about letters to and from Hampton 

County and the Department, but those letters are not m eVIdence and such were not 

presented to the tnal court These documents were not entered at the tnal and such may 

not be now entered on appeal Moreover, the taxpayer cannot rely upon such documents 

to support Its assertlOns m thIS matter 

SectlOn 1-23-610 sets forth the applIcable standard of reVIew when the Court of 

Appeals SItS m reVIew of a declSlon by the ALC SectlOn 1-23-610 explIcItly states that 

"the reVIew of the admmistratIve law Judge's order must be confined to the record" 

Documents 1 through 4 of the Appellant's DesignatlOn of Matters are not part of the 

record Because these documents are not part of the record, § 1-23-610 reqUIres that 

those documents not be consIdered m thIS appeal 

In State V WhIte, 372 S C 364, 642 S E 2d 607 (Ct App 2007), affd, 382 S C 

265, 676 S E 2d 684 (2009), thIS Court addressed a SImIlar CIrcumstance when an 

appellant sought to use a wntten statement that was not part of the tnal court record ThIS 

Court excluded the wntten statement from the Record on Appeal and ruled that the 

appellant could not rely upon that statement to support hIS appeal In so holdmg thIS 

Court stated "a bnef must reference the Record on Appeal to support the facts alleged 

'The Record shall not, however, mclude matter whIch was not presented to the lower 

court or tnbunal ' Moms' statement was not presented to the lower court and cannot 

be properly mcluded m the Record on Appeal" State V WhIte, at 387, 642 S E 2d at 619 

(quotmg Rule 210, SCACR) SImIlarly m the present matter, documents I through 4 of 

the Appellant's DesignatlOn were not presented to the lower court and cannot be properly 

mcluded m the Record on Appeal Moreover, such documents should not be conSIdered 
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by thIS Court or consIdered eVIdence supportmg the taxpayer's arguments The taxpayer 

chose not to enter those documents at the tnal level where such documents could have 

been fully addressed by the ALC and by the Department The taxpayer may not now 

bnng those documents mto the record when they were not addressed at the heanng and 

the Department dId not have the opportumty to enter eVIdence to dIspute such documents 

II THE APPELLANT FAILED TO PRESERVE THE REFUND CLAIM 
ARGUMENT RAISED IN ITS BRIEF THEREFORE THIS ISSUE IS NOT 
PRO PERL Y BEFORE THIS COURT 

The taxpayer argues m ItS mitIal bnef that It was an error for the ALC to fall to 

order a refund of the 2008 property taxes As the ALC's Order m thIS matter 

demonstrates, thIS argument was not ruled upon by the tnal court and the taxpayer faIled 

to preserve that Issue for appeal It IS well estabhshed that for an Issue to be preserved 

for appeal, It must be raised and ruled upon by the tnal court Elam V S C Dept of 

Transp 361 S C 9, 23, 602 S E 2d 772, 779-80 (2004), Kiawah Resort Assoc V S C 

Tax Comm'n, 318 S C 502, 505, 458 S E 2d 542, 544 (1995) Because thIS Issue was 

not ruled upon by the ALe, such Issue IS not preserved for appeal 

The taxpayer argues that It IS entItled to a refund of property taxes and It was an 

error for the tnal court not to order such refund The taxpayer referenced a refund dunng 

the tnal, and ItS proposed final order to the Court argued entItlement to a refund The 

taxpayer's refund argument was not addressed m any fashIOn m the ALC's Order What 

weIght or consIderatIOn the ALC felt thIS argument was worth cannot be determmed 

based on the order m thIS case 

Our Supreme Court has held that m order to preserve an Issue for appeal, the 

losmg party must first try to convmce the lower court It IS has ruled wrongly and then, If 
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that effort falls, convmce the appellate court that the lower court erred l'On, L L C v 

Town of Mt Pleasant, 338 S C 406, 422, 526 S E 2d 716, 724 (2000) "ThIs pnnclple 

underlIes the long-estabhshed preservatIOn reqmrement that the losmg party generally 

must both present hIS Issues and arguments to the lower court and obtam a ruhng before 

an appellate court WIll reVIew those Issues and arguments" 338 SCat 422, 526 S E 2d 

at 724, Cltmg ll, SmIth V PhIllIps. 318 S C 453, 458 S E 2d 427 (1995), State V 

WIllIams. 303 S C 410,401 S E 2d 168 (1991), Sumter Bmldmg & Loan Ass'n V Wmn. 

45 S C 381, 23 S E 29 (1895) When an Issue or argument has been raised to but not 

ruled upon by the tnal court, a party must file a motIon to alter or amend the Judgment m 

order to preserve the Issue for appellate reVIew rOn, L L C , at 422, 526 S E 2d at 724, 

see also, Elam at 24 n 4, 602 S E 2d at 780 n 4 The record m tills case clearly 

demonstrates that the taxpayer dId not file a motIon to alter or amend the Judgment 

Because the taxpayer dId not file a motIon to alter or amend the Judgment, the Issue of 

whether or not It was an error for the ALC to fall to order a refund IS not preserved and IS 

not properly before thIS Court Because the refund Issue was not preserved and IS not 

properly before thIS Court, such Issue should not be conSIdered m thIS appeal 

III THE ALC DID NOT ERR IN FINDING THAT PROPERTY ACQUIRED 
BY A NOT FOR PROFIT ELEEMOSYNARY CORPORATION IN 2008 IS 
NOT ENTITLED TO AN EXEMPTION FROM 2008 PROPERTY TAXES 

The sole remammg Issue m thIS matter IS whether property acqmred by a not for 

profit eleemosynary corporatIOn IS exempt from ad valorem property taxes for the year m 

WhICh the property IS acqmred It IS well establIshed m South CarolIna that an exemptIOn 

of pnvate property IS stnctly construed, because m such case taxatIon IS the rule and 
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exemptIOn IS the exceptIOn State v Columbia, 115 S C 108, 104 S E 337 (1920) The 

ALC properly applIed the law m thIS matter and ItS rulIng should not be overturned 

S C Code Ann § 12-37-220(B)(24) (Supp 2010) prOVIdes an exemptIOn for all 

property of an eleemosynary corporatIOn used exclUSIvely for the promotIon of the arts 

The taxpayer IS a tax exempt entIty pursuant to § 12-37-220(B)(24), but that exemptIon 

does not elImmate property taxes for the year property IS acqUIred The taxpayer 

purchased the Lee A venue property m March of 2008 and m October of 2008 It applIed 

for an exemptIOn from 2008 property taxes The taxpayer asserts that because It acqUIred 

the property pnor to tax bIlls bemg Issued, the property taxes for 2008 were elImmated 

because It IS a tax exempt entIty The taxpayer's argument IS not supported by the law of 

South CarolIna and the ALC properly ruled agamst the taxpayer's argument 

Pursuant to S C Code Ann § 12-4-710 (2000), the Department IS the agency 

charged WIth determmmg whether property qualIfies for an exemptIon from property 

taxes under § 12-37-220 The Department determmes property tax exemptIOns based 

upon the tax status of that property, that bemg whether the property IS subject to tax or 

tax exempt, on December 31 of the year precedmg the tax If property IS owned by a 

taxable entIty on December 31, that property IS subject to property taxes for the followmg 

year, regardless of transfer of ownershIp dunng the year If property IS owned by a tax 

exempt entIty on December 31, that property IS exempt and not subject to property taxes 

for the followmg year, regardless of transfer of ownershIp In the present matter, the 

subject property was pnvately owned and subject to property taxes on December 31, 

2007 Because the property was taxable on December 31, 2007, that property IS not 

exempt from 2008 property taxes 
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A The South CarolIna Code Demonstrates That The TaxabIlity of 
Property Is Determmed On December 31 Of The Precedmg Year 

S C Code Ann § 12-37-210 (2000) provIdes "[a]ll real and personal property In 

thIS State shall be subject to taxatIOn" unless explICItly exempted General 

exemptions to property tax are delIneated In § 12-37-220 It IS well settled that 

exemptions from taxIng statutes eXIst through legIslative grace, and a taxpayer assertIng 

an exemption must bnng Itself squarely WIthIn the statute authonzIng the exemption 

Southern WeavIng Co v Query, 206 S C 307, 313, 34 S E 2d 51, 54 (1945) ThIS 

constructIOn means that the statutory language creatIng such exemptions WIll not be 

straIned or lIberally construed In the taxpayer's favor Charleston County AVIatIOn 

Authonty v Wasson, 277 S C 480,289 S E 2d 416 (1982) 

The cardInal rule of statutory constructIOn IS to ascertaIn and effectuate the Intent 

of the LegIslature Chern-Nuclear Sys , LLC v S C Bd of Health & Envtl Control, 374 

S C 201, 205, 648 S E 2d 601, 603 (2007) "All rules of statutory constructIOn are 

subservIent to the one that legIslative Intent must prevatl If It can be reasonably 

dIscovered In the language used, and that language must be construed In lIght of the 

Intended purpose of the statute" McClanahan v RIchland County CouncIl, 350 S C 

433, 438, 567 S E 2d 240, 242 (2002) Thus, whether the exemptIOn applIes to the 

taxpayer's SItuatIOn must be detenmned by examInIng the statute In lIght of legIslative 

Intent LegIslative Intent should be ascertaIned pnmanly from the plaIn language of the 

statute State v LandIS, 362 S C 97, 102, 606 S E 2d 503, 505 (Ct App 2004) 

Moreover, whIle a statute's text IS the best eVIdence of legIslative Intent, the real purpose 

and Intent of the lawmakers WIll prevatl over the lIteral Import of the words Floyd v 
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NatIOnwIde Mut Ins Co, 367 S C 253, 260, 626 S E 2d 6, 10 (2005), Bayle v S C 

Dep't of Transp ,344 S C 115, 122,542 S E 2d 736, 740 (Ct App 2001) 

As the ALC recognIzed, the South Carolma Code creates tax reqUIrements and 

lIabIlItIes for owners of real property and the Code specIfically places those reqUIrements 

and lIabIlItIes on the person or entIty that owns the property on December 31 II Pursuant 

to S C Code Ann § 12-37-900 (Supp 2010), each property owner m thIS State IS 

reqUIred to provIde hIS or her county audItor wIth a lIst of all real property owned on 

December 31 of the precedmg year The foregomg lIst must be provIded to the county 

audItor between January 1 and March 1 of the next year, regardless of whether or not that 

person stIll owns the hsted property 1968 S C Op Atty Gen No 2508, p 193, 1968 

WL 8904 (Sept 12, 1968) 

The owner of property on December 31 must not only hst that property wIth the 

county, that owner IS also statutonly lIable for the next year's property taxes Pursuant to 

S C Code Ann § 12-37-610 (Supp 2010), each person m thIS State IS lIable for taxes and 

assessments on the real property that he or she owns on December 31 of the year 

precedmg the tax Even If the property IS sold dunng that next year, the owner on 

December 31 of the precedmg year remams lIable for the property taxes 1973 S C Op 

Atty Gen No 3548, p 185, 1973 WL 21005 (June 21, 1973), 1968 S C Op Atty Gen 

No 2508, p 193, 1968 WL 8904 (Sept 12, 1968) 

Pnor to 2000, § 12-37-610 read as follows "[e]very person IS lIable to pay taxes 

and assessments on the real estate whIch he owns or may have the care of as guardIan, 

executor, trustee, or commIttee" In 2000, the South Carolma LegIslature amended § 12-

IIALC Order, p 7 (R, P 7) 
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37-610 so that It now reads as follows 

Each person IS hable to pay taxes and assessments on the 
real property that, as of December thIrty-first of the year 
precedmg the tax year, he owns m fee, for hfe, or as 
trustee, as recorded m the pubhc records for deeds of the 
county m whIch the property IS located, or on the real 
property that, as of December thIrty-first of the year 
precedmg the tax year, he has care of as guardIan, executor, 
or commIttee or may have the care of as guardIan, executor, 
trustee, or commIttee 

(EmphasIs added) The slgmficant change created by the 2000 amendment IS the addItIon 

of language speclfymg that It IS the owner of property on December 31 of the precedmg 

year that IS hable for the tax Id Pnor to thIS amendment the statute provIded no 

specIficIty as to what penod of ownershIp bore the habIhty for taxes The current verSIOn 

of § 12-37-610 exphcItly states that It IS the owner on December 31 of the precedmg year 

that IS hable for property taxes Because ownershIp on December 31 determmes habIhty 

for property taxes, the ALC properly found that such date also determmes the taxabIhty 

of the property 12 The ALC found that the 2000 amendment to § 12-37-610 clearly 

demonstrates that the LegIslature mtended for the taxabIhty of property to be determmed 

based upon the ownershIp of that property on December 31 of the year precedmg the 

tax 13 

Furthermore, as the ALC recognIzed, pursuant to S C Code Ann § 12-49-20 

(2000), a hen IS created on December 31 of the precedmg year for the taxes to be paid 

12 ALC Order, p 8 (R, P 8) 

13 ALC Order, p 8 (R, P 8) 
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dunng the enSUIng year 14 ThIS lIen attaches to all real and personal property and such 

constItutes a first lIen 

The foregoIng statutes demonstrate that the owner of property on December 31 

has to lIst that property wIth the county, that person IS personally lIable for taxes related 

to that property regardless of sale, and a lIen covenng the amount of the property taxes 

attaches to all of the December 31 owner's property SImply stated, the oblIgatIOns and 

lIabIlItIes assocIated wIth real property are placed upon the owner on December 31 of the 

precedIng year Because the oblIgatIOns and lIabIlItIes associated wIth property taxes are 

determIned based upon ownershIp on December 31, such date IS used to determIne the 

tax status of the property Moreover, because the oblIgatIOns and lIabIlItIes for property 

taxes are placed on the December 31 owner, a transfer of ownershIp dunng the foregoIng 

year has no Impact on the tax status of the property, as taxabIlIty and lIabIlIty were 

already determIned on December 31 Therefore, because the Lee Avenue property was 

subject to taxatIOn of December 31, 2007, transfer of that property to the taxpayer In 

March of 2008 does not elImInate the 2008 property taxes for that property 

B Case Law Supports The Department's Position In ThIS Matter 

The ALC correctly recogmzed that South CarolIna case law supports determInIng 

the taxabIlIty of property on December 31 of the year precedIng the tax 15 In AtkInson 

DredgIng Co v Thomas, 266 S C 361,223 S E 2d 592 (1976), the Supreme Court held 

that the taxable status of property IS determIned on December 31 of the year precedIng 

the tax In AtkInson DredgIng Co, the owner of dredgIng eqUIpment dIsputed 1971 

14ALC Order, p 8 (R, P 8) 

15ALC Order, pp 8-10 (R, pp 8-10) 
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property taxes assessed agamst Its eqUIpment The dredgmg eqUIpment was located m 

Charleston on December 31, 1970, therefore Charleston County assessed 1971 property 

taxes agamst the eqUIpment The owner removed the eqUIpment from South Carohna m 

February of 1971 Because the property was m South Carolma for less than two months, 

the owner argued that the property taxes should be apportIOned to reflect the percentage 

of the year the property was located m thIS State The Supreme Court rejected thIS 

argument and stated 

WhIle there IS some appeal to Atkmson's argument that Its 
taxes should be apportIOned on the baSIS of the tIme ItS 
dredge and other eqUIpment were physIcally m the County 
dunng 1971, such an argument IS avaIlable to many cItIzens 
of thIS and other states as Illustrated by the followmg 
example contamed m the lower court's order 

"If a Charleston taxpayer had bought an 
automobIle on Chnstmas Day, 1974, and 
that automobIle had been totally destroyed 
on New Year's Day, he would, none the less, 
be hable to pay property tax for the entIre 
year 1975 On the other hand, If he had 
bought an automobIle on January 2, 1975, 
he would owe no personal property tax on 
that for the year 1975 In an Ideal state, It 
would probably be well to levy the personal 
property tax on a daily baSIS However, thIS 
would be an admmIstratIve ImpossIbIlIty 
Under our taxmg system, there have always 
been mequalItIes and meqUItIes resultmg 
from the fact that the tax for an entIre year 
IS contmgent under Sec 65-1644 on 
posseSSIon or control on the 31st day of 
December next precedmg the tax year m 
questIOn" 

Atkmson Dredgmg Co, at 369, 223 S E 2d at 597 (EmphaSIS added) Smce the 

Atkmson Dredgmg Co deCISIOn, courts of thIS State have consIstently and routmely held 
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that the tax status of real property IS determmed on December 31 of the year precedmg 

the tax See Northbndge AssocIates, LLC v Charleston County Assessor, Docket No 

06-ALJ-17-0863-CC (November 25, 2008), Mt Vmtage Plantation Golf Club, LLC v 

Edgefield County Assessor, Docket No 07-ALJ-17-0569-CC (May 13, 2008), RIchard 

Westfall v RIchland County Assessor, Docket No 06-ALJ-17-0041-CC (November 14, 

2006) 

Pursuant to the Supreme Court's holdmg m Atkmson Dredgmg Co , and the htany 

of cases that CIte thIS deCISIOn, It IS clear that December 31 IS the date that determmes 

whether property IS subject to taxatIOn Just as removmg the dredgmg eqUipment from 

Charleston County m February of 1971 dId not alter the 1971 property taxes on the 

dredgmg eqUipment, the sale of the Lee Avenue property m March of 2008 does not alter 

the 2008 property taxes on that property 

The Department's pOSItion and the ALC's Order are conSIstent WIth our Supreme 

Court's statements m Lmdsey v South Carohna Tax Comm'n In that case the Supreme 

Court stated, "[t]he pertment date to determme the value of property for a gIven tax year 

IS December 31 st of the precedmg year" Lmdsey v South Carohna Tax Comm'n, 302 

S C 274, 395 S E 2d 184 (1990), cItmg § 12-37-900 and Atkmson Dredgmg Co 

Determmmg the value of property on December 31 of the precedmg year IS conSIstent 

WIth, and supports, the Department's utIhzatIOn of such date to determme taxabIhty of 

property on that date 

In 1978, the South Carolma Attorney General's office Issued OpmlOn No 78-184 

addressmg whether the sale of real property from a tax exempt orgamzatIOn to a nontax 

exempt purchaser rendered the property subject to property taxes for the year of the sale 
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and whether the purchaser could be held hable for such taxes 1978 S C Op Atty Gen 

No 78-184, P 211, 1978 WL 22652, (Nov 3, 1978) The opmIOn found that property 

tax habIhty attaches on December 31 of the precedmg year and the owner on December 

31 IS the party hable for the taxes In that matter, tlle property was owned by a tax 

exempt orgamzatIon on December 31, but was sold to a taxable entIty dunng the next 

year The opmIOn found that the sale of the property dunng the next year to a taxable 

entIty dId not alter the taxabIhty of the property Therefore, the property could not be 

taxed for the year It was purchased, nor could the purchaser be held hable for taxes for 

the year It was purchased ThIS opmIOn supports the Department's posItIon and IS 

contrary to the posItIon put forth by the taxpayer m the present matter If the sale of a 

pIece of property not subject to tax on December 31 does not make the property taxable, 

then the sale of taxable property to a tax exempt orgamzatIOn does not make the property 

nontaxable 

The case of TNS MIlls, Inc v S C Dept of Revenue, 331 S C 611, 503 S E 2d 

471 (1998), further supports the Department's posItIon m thIS case In TNS MIlls, the 

Supreme Court addressed whether property tax exemptIOns could be apphed 

retroactIvely In rulmg agamst retroactIve exemptIOns the Court stated 

Furthermore, an mterpretatIOn allowmg retroactIve 
exemptIons would not fit WIth the procedural scheme set 
out by the General Assembly The Code reqUIres the 
Department to make annual determmatIOns concernmg 
exemptIons and to notIfy the appropnate county offiCIals of 
what property was exempted from taxatIOn by June first 
S C Code Ann § 12-4-710 (Supp 1992) The mterpretatIOn 
advanced by TNS would negate the purpose of notIfymg 
county offiCIals by June first because the mformatIOn gIven 
them would be worthless, the amount of exempted 
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property, would change every tIme the Department granted 
a retroactIve exemptIon 

The plam language of these Code sectIOns, when read 
together, show the legIslature mtended to set clear 
deadhnes for applymg for exemptIons as part of an overall 
plan to enable countIes and school dIstncts to plan budgets 
for each fiscal year Any mterpretatIOn allowmg the 
Department to grant exemptIOns after the deadlme would 
negate the benefit of thIS plan 

TNS MIlls, at 620-21, 503 S E 2d at 476 SImIlarly m thIS case, the taxpayer argues that 

an exemptIOn can be granted up to the pomt that a tax bIll IS sent to a landowner and 

becomes a fixed charge on the property Property bIlls are not sent untIl September, 

therefore under the taxpayer's argument, an exemptIOn can be granted untIl September 

As the TNS Court recogmzed, the Department must notIfy the countIes WhICh propertIes 

are exempted by June 1 See § 12-4-710 If an exemptIOn can be granted untIl 

September as the taxpayer asserts, the mformatIOn gIVen to the countIes m June would be 

worthless as the amount of exempted property could change after that June 1 date 

Because the taxpayer's mterpretatIOn renders the June 1 deadlme of § 12-4-710 

meanmgless, such IS clearly not the correct mterpretatIon of the South Carolma Code 

C The Case Of Town Of Myrtle Beach v HollIday Does Not Support 
The Taxpayer's PosItIon In ThIS Matter 

The taxpayer asserts that the case of Town of Myrtle Beach v HollIday, 203 S C 

25, 26 S E 2d 12 (1943), supports ItS posItIon m thIS matter Contrary the taxpayer's 

assertIOn, HollIday only addressed whether property taxes are ImmedIately cancelled 
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when that property IS acqUIred by a mumclpahty 16 The Holhday opmIOn does not 

address property acqUIred by pnvate or nonmumclpal tax exempt entItIes Because the 

property m the present matter was not acqUIred by a mumclpahty, the Holhday holdmg IS 

not apphcable 

As the ALC recognIzed, Holhday goes mto detail to explam the stnct constructIOn 

applIcable to exemptIons for pnvate property as opposed to the hberal constructIOn 

apphcable to exemptIOns for mumclpal property HollIday, at 25,26 S E 2d at 14 17 The 

taxpayer's mterpretatIOn of HollIday makes no dlstmctIOn between mumcipalItIes and all 

other tax exempt entItIes If such mterpretatIOn were correct, there would be no need for 

the HollIday Court to explam the standard applIcable to exemptIons for pnvate property 

as opposed to exemptIons for mumclpal property The present matter mvolves an 

exemptIOn to pnvate property, therefore the exemptIOn at Issue m thIS matter IS subject to 

stnct constructIOn Id Because the HollIday declSlon IS based upon the lIberal 

constructIOn gIven to mumcipalItIes and the present matter reqUIres a stnct constructIOn, 

the Holhday deCISIOn IS not apphcable to the present matter 

A quote wlthm Holhday demonstrates that the Court was solely addressmg 

property acqUIred by a mumclpahty Wlthm Holhday, the Court stated 

As stated by plamtIff m ItS bnef, If the present owner of the 
property were a pnvate CItIzen or corporatIOn, SectIOns 

16The ALC's Order utIhzed the word mumclpahty to collectIvely refer to the 
state, countIes, mumclpalItIes, school dlstncts, and other polItIcal subdIVISIOns wlthm the 
state For SImplICItIes sake and to be conSIstent WIth the ALC's Order, thIS Bnef wIll 
utIlIze the word mumcipalIty to collectIvely refer to property held by the state, countIes, 
mumcipalItIes, school dlstncts, or other polItIcal subdIVISIOns, and used for a publIc 
purpose 

17ALCOrder,p 12 (R,p 12) 
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2569 and 2571 of the Code of 1942 would undoubtedly 
apply, but It IS contended by plamtIff that said sectIOns 
have no applIcatIOn to the questIon at Issue, and we are m 
accord WIth thIS contentIOn 

HollIday, at 25, 26 S E 2d at 14 S C Code of Laws § 2569 (1942) provIdes that all tax 

assessments and penaltIes are a first lIen upon the property taxed Said lIen attaches to , 

property at the begmnmg of the fiscal year and the county treasurer can enforce the hen 

through executIOn on the property S C Code of Laws § 2569 (1942) IS a predecessor to 

S C Code Ann § 12-49-10 (Supp 2010) S C Code of Laws § 2571 (1942) proVIdes 

that as soon as property IS lIsted WIth the county audItor, taxes for that property become a 

first lIen on the property and said property IS subject to executIOn to satIsfy the taxes 

SectIOn 2571 IS a predecessor to § 12-49-20 ofthe current South CarolIna Code 

Accordmg to the quote above, the HollIday Court agreed that If the matter 

mvolved a pnvate taxpayer and not a mumcipalIty, the property would be subject to hens 

and enforcement actIOns More speCIfically, § 2569 would apply and a hen would attach 

at the begInnmg of the year Only because the matter mvolved a mumcipahty dId these 

sectIOns not apply ThIS clearly estabhshes that the holdmg m Holhday apphes only to 

mumcipahtIes and cannot be applIed to nonmumcipal tax exempt entItIes 

The ALC properly recogmzed that the cases CIted m HollIday, and the language 

used m explammg those CItatIOns, demonstrates that the HollIday holdmg IS lImIted to 

mumcipalItIes 18 At the begInnmg of ItS analYSIS of case law from other jUnSdictIons, the 

HollIday Court explICItly stated that the Issue addressed IS property acqUIred by a 

polItIcal subdIVISIOn Holhday, at 25, 26 S E 2d at 14 The fact the Court exphcItly 

18ALC Order, pp 13-16 (R, pp 13-16) 
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hmlted ItS analYSIS to pohtIcal subdIvIsIOns demonstrates that the Court dId not mtend for 

the Holhday holdmg to be apphed to all tax exempt entities 

The ALC's Order goes to great length to explam how the analysIs and holdmg of 

HollIday IS only accurate If that holdmg IS hmlted to property acqUlred by a mumclpahty 

As the ALC recognIzed, the Holhday Court states that It resorted to a study of text books 

and declSlons of other JunsdlctIOns, yet It only CIted case law mvolvmg mumclpahtIes 

despIte the fact case law addressmg thIS Issue, but mvolvmg pnvate entities, eXIsted at the 

time of the opmIOn 19 See FIrst CongregatIOnal Church v County of Lmn, 70 Iowa 396, 

30 N W 650 (1886), and other cases CIted below Moreover, the HollIday Court stated 

that It revIewed the authonty of other states and only MIchIgan had contrary authonty 

HollIday, at 25, 26 S E 2d at 14 ThIS statement IS correct If the Issue bemg addressed IS 

lImIted to mumcipal property ThIS statement IS not correct If the Issue bemg addressed IS 

property acqUlred by nonmumclpal tax exempt entities As the ALC found, at the time of 

the HollIday opmIOn, several states other than Just MIchIgan had contrary law when the 

matter mvolved property acqUlred by a pnvate tax exempt entIty See, LOUlSIana- Young 

Men's ChnstIan Ass'n v CIty of New Orleans, 11 La App 360, 123 So 360 (La App 

1929), IllmOls- People ex reI McCullough v Ladles of Loretto, 246 III 403,92 N E 908 

(Ill 1910), People ex reI Thompson v St FranCIS XaVIer Female Academy, 233 III 26, 

84 N E 55 (Ill 1908), (Both cases address property acqUlred by tax exempt rehgIOus 

educatIOn corporatIOns The cases hold that taxabIlIty of property IS determmed on Apnl 

1 and acqUlsltIon by a tax exempt entity after that date does not change the taxabIlIty 

The court held such despIte the fact taxes for a gIVen year are not paid untIl the followmg 

19 ALC Order, pp 13-15 (R, pp 13-15) 
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year), Idaho- Clearwater TImber Co v Nez Perce County, 155 F 633 (C C D Idaho 

1907), (In case mvolvmg land transferred to pnvate tImber company, the Court held that 

exemptIOn from taxatIOn IS determmed based upon the ownershIp of property on the 

second Monday m January Transfer of tItle after that date has no Impact on the 

taxabIlIty In so holdmg, the Court stated "It IS, of course, not necessary for the assessor 

upon that date actually to determme to whom the property should be assessed and to fix 

the value thereon and to enter the assessment m the assessment book ObVIOusly that 

would be ImpossIble" 55 F at 636-637), MISSISSIPPI- McHenry BaptIst Church V 

McNeal, 86 MISS 22, 38 So 195 (1905), (Under MISSISSIPPI law, taxes for each current 

year attach on the 1st day of February On thIS date the land m controversy was subject 

to taxatIOn, the fact that It was acqUIred by a pnvate tax exempt entIty after that date dId 

not relIeve It from the lIabIlIty for taxes for the current year ), Mmnesota- Martm County 

v Drake, 40 Mmn 137, 41 N W 942 (1889), (Statutes set May 15t as date for 

determmmg ownershIp and value for the purposes of taxatIOn and If property IS taxable 

on May 15t, It'S taxable for the rest of the year regardless of transfer to a tax exempt 

entIty), Iowa- FIrst CongregatIonal Church v County of Lmn, (denymg exemptIOn to 

land acqUIred by tax exempt church m August despIte the fact taxes were not leVIed untIl 

September) If the HollIday Court mtended for ItS holdmg to be applIed to all tax exempt 

entItIes, It would not have stated that only one state had contrary authonty, as ItS analYSIS 

undoubtedly would have demonstrated that other states reached contrary conclUSIOns 

when pnvate tax exempt entItIes were mvolved The fact the HollIday Court neIther 

recogmzed nor addressed these opmIOns clearly demonstrates that the Court was only 

addressmg property acqUIred by a mumclpalIty 
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In addItIon the ALC properly recogmzed that the cItatIOns WIthIn the Holhday 

decIsIOn further demonstrate that the holdIng of that case apphes only to property 

acqUIred by mumcipahtIes 20 As the ALC Order dIscusses, the HollIday OpInIOn 

explIcItly acknowledges the presumptIOn that tax laws operate on pnvate land and not 

pubhc land 21 Moreover, the Holltday Court chose to quote language from the State v 

SnohomIsh County, 71 Wash 320, 128 P 667 (1912), deCISIOn recogmzIng that publtc 

polIcy and constItutIOnal declaratIOn prevent taxatIon of mumcipal property As the ALC 

recogmzed, the Holltday Court utIhzed SnohomIsh solely for ItS analysIs of property 

acqUIred by a mumcipaltty 22 The SnohomIsh declSlon Includes a dIscussIOn of when 

taxes are due and payable, yet our Supreme Court dId not Include that dIscussIOn In ItS 

CItatIOn Instead, the HollIday Court focused solely on the language of SnohomIsh 

addreSSIng the abIltty to tax mumcipally held property If the Holltday Court Intended ItS 

OpInIOn to address pnvate tax exempt entItIes, and If ItS OpInIOn were truly based upon 

whether taxes were due and payable as the taxpayer asserts, It would undoubtedly utIlIzed 

dIfferent or addItIOnal language from the SnohomIsh declSlon 

The HollIday Court placed ItS greatest emphaSIS on the LOUISIana case of Gachet 

v CIty of New Orleans, 52 La Ann 813,27 So 348 (LA 1900) The Gachet case, Just 

lIke the HollIday case, Involved property acqUIred by a mumcipalIty At the tIme our 

Supreme Court wrote the HollIday OpInIOn, other LoulSlana case law addressed the 

acqulSltIOn of property by a pnvate tax exempt orgamzatIOn In the 1929 case of Young 

20ALC Order, pp 15-16 (R, pp 15-16) 

21ALC Order, p 15 (R, pIS) 

22 ALC Order, p 15 (R, pIS) 
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Men's ChnstIan Ass'n v CIty of New Orleans, the LoulSlana Court of Appeals held that 

property acqmred by a tax exempt entity on June 30, 1920 remaIned subject to 1920 

property taxes The Court held that a property's status on January 1 of any gIVen year 

determInes Its taxablhty Because the property was subject to tax on January 1, 1920, It 

remaIned subject to tax regardless of It beIng transferred to a tax exempt entity Id 

Unhke the Gachet case, the Young Men's ChnstIan Ass'n Court made no dIstInctIOn 

between whether the taxes had become due and payable pnor to or after the June 30, 

1920 sale Young Men's ChnstIan Ass'n dId not address Gachet nor overturn Gachet, on 

the contrary Gachet remaIned good law The fundamental dIstInctIOn between Young 

Men's ChnstIan Ass'n and Gachet IS whether the property Involved IS acqmred by a 

mumclpahty or acqUIred by a pnvate tax exempt entity 

When the Holhday Court wrote ItS OpInIOn, both Gachet and Young Men's 

Chnstian Ass'n were pubhshed It IS clear the Supreme Court analyzed the case law of 

LOUISIana and hkely knew of both deCISIOns The fact our Supreme Court elected to base 

Its deCISIOn upon a LOUISiana case that even In LOUISIana only apphed to mumclpahtles, 

demonstrates that the Holhday OpInIOn was not Intended to apply to all tax exempt 

entities 

The taxpayer's bnef proVIdes no explanatIOn for how ItS InterpretatIOn of 

HollIday IS conSIstent WIth the analYSIS and cases put forth In the ALC's Order To the 

contrary, the ALC's analysIs of Holhday and the applIcable case law, demonstrates that 

the holdIng of HollIday IS lImIted to property acqUIred by mumClpalItIes 
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D The Taxpayer's PosItIon In ThIs Matter ReqUIres An ImpermISSIble 
InterpretatIOn Of The South CarolIna Code 

The taxpayer asserts the taxabIhty of property llnmedlately ceases when that 

property IS sold to a tax exempt entIty As the ALC recogmzed, If the taxpayer's 

assertIOn were correct, there would be no need for § 12-37-220(D) of the South Carolma 

Code 23 In 1999, the South Carohna LegIslature amended § 12-37-220 and added 

subsectIon (D) whIch states 

(D) If a church acqUIres ownershIp of real property whIch 
wIll be exempt under thIS sectIOn when owned by the 
church, the transferor's habIhty for property taxes on the 
property ceases on the church acqumng the property, and 
any exemptIOns proVIded m thIS sectIOn then apply, subject 
to the reqUIrements of SectIon 12-4-720 The property taxes 
accrumg up to the date of the acqulSltIon by the church, If 
any, must be paid to the county where the property IS 
located withm thIrty days of the acqulSltIon date If the 
mIllage has not yet been set for the year when the 
acqUISItIon occurs, the county audItor shall apply the 
prevIOUS year's mIllage m determmmg any taxes owed If 
the mIllage has been determmed, the audItor shall apply the 
current year's mIllage m determmmg any taxes owed All 
taxes, assessments, penaltIes, and mterest on the property 
acqUIred by a church are a first hen on the property taxed, 
the hen attachmg December thIrty-first of the year 
ImmedIately precedmg the calendar year dunng whIch the 
tax IS leVIed 

Pursuant to thIS subsectIOn, when a church acqUIres property, that property ImmedIately 

becomes exempt from taxatIOn Churches were already tax exempt entItIes pnor to the 

enactment of § 12-37-220(D) Byenactmg § 12-37-220(D), the LegIslature chose to treat 

property acqUIred by a church dIfferently than property acqUIred by the numerous other 

tax exempt entItIes prOVIded m § 12-37-220 Unhke all other exempt pnvate property, 

23 ALC Order, pp 16-17 (R, pp 16-17) 
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the exemptIOn for church property takes effect ImmedIately upon acqulSltIOn by a church 

and not the followmg December 31 

The taxpayer asserts that taxatIOn of property ceases on the date such property IS 

acqUIred by a tax exempt orgamzatIOn Under the taxpayer's argument, all tax exempt 

entities are entitled to the treatment churches receIve pursuant to § 12-37-220(D) If the 

taxpayer's pOSItion were correct, there would be no need for the Legtslature to enact § 

12-37-220(D), as churches would already be entitled to the treatment proVIded m § 12-

37-220(D) 

As the ALC recogmzed, the taxpayer's argument reqUIres an mterpretatIOn that 

renders § 12-37-220(D) superfluous and unnecessary 24 In mterpretmg statutes, courts 

must presume the Legtslature dId not mtend a futIle act, but rather mtended ItS statutes to 

accomplIsh somethmg TNS MIlls, Inc v South CarolIna Dept of Revenue, State ex 

reI McLeod v Montgomery, 244 S C 308,314, 136 S E 2d 778, 782 (1964) Moreover, 

when the LegIslature adopts an amendment to a statute, It IS presumed that the 

LegIslature mtended to change the eXIstmg law Key Corp Capital, Inc v County of 

Beaufort, 373 S C 55, 60, 644 S E 2d 675, 678 (2007) As explamed earher, the 

taxpayer's argument stems from Its mcorrect mterpretatIOn of the HollIday case If the 

taxpayer's mterpretatIOn were correct, the relIef It seeks would have been the law of thIS 

State from at least 1943, when HollIday was Issued, forward If the law of thIS State 

already proVIded such relIef, the LegIslature would not have needed to enact subsectIOn 

(D) and that subsectIOn would not be a change to eXIstmg law The LegIslature's 1999 

amendment of § 12-37-220 to add subsectIOn (D) demonstrates that the LegIslature 

24ALC Order, pp 17-18 (R, pp 17-18) 
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Intended to change the eXIstIng property tax law Moreover, thIS amendment 

demonstrates that the taxpayer's InterpretatIon IS not correct, as such InterpretatlOn 

renders subsectlOn (D) superfluous and unnecessary 

In ItS bnef, the taxpayer asserts that § 12-37-220(D) does not create an ImmedIate 

exemptlOn for churches, rather It creates a new tax hablhty on nonexempt entItIes who 

transfer property to a church 25 AccordIng to the taxpayer's bnef "[t]he legIslature 

enacted sectIon (D) In an attempt to generate tax hablhty and revenue where none had 

prevlOusly eXIsted" (Appellant's ImtIal Bnef, p 14) (emphaSIS In ongInal) SImply 

stated, the taxpayer wants § 12-37-220(D) to be read as a taxIng statute rather than an 

exemptlOn statute Such InterpretatlOn IS unreasonable, Incorrect, and contradIcted by the 

statute Itself SectlOn 12-37-220 IS entItled "General ExemptIons From Taxes" As 

exphcltly stated In the tItle, It IS a statute that creates exemptlOns, It IS not a statute that 

generates "tax hablhty and revenue where none had prevlOusly eXIsted" In construIng 

statutory language, a statute must be read as a whole, and sectlOns whIch are part of the 

same general statutory law must be construed together and each one gIven effect HIggInS 

v State, 307 S C 446,415 S E 2d 799 (1992) It would be InCOnSIstent to read § 12-37-

220(D) as a taxIng statute, when the remaInder of the statute relates entIrely to 

exemptlOns 

The taxpayer's attempt to convert § 12-37-220(D) from an exemptlOn statute Into 

a taxIng statute IS unreasonable and not supported by South Carohna law There IS no 

authonty to support the taxpayer's straIned InterpretatlOn of § 12-37-220(D) The 

taxpayer makes thIS straIned argument In an effort to create an InterpretatlOn of § 12-37-

25 Appellant's ImtIal Bnef, p 14 
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220(D) that does not contradIct Its posItIon m thIS matter Contrary to the taxpayer's 

assertIOn, § 12-37-220(D) IS not a taxmg statute and It does not create a new tax habIhty 

The only proper and reasonable mterpretatIon of § 12-37-220(D) IS that It creates a new 

exemptIOn treatment for churches, wherem property acqUIred by a church becomes 

exempt ImmedIately upon acqUIsItIOn and not the followmg December 31 26 ThIS 

mterpretatIOn of § 12-37-220(D) demonstrates that the taxpayer's posItIon m thIS matter IS 

not correct As the ALC found, the taxpayer's posItIon m thIS matter, If correct, would 

render § 12-37-220(D) superfluous and unnecessary 27 Moreover, under the taxpayer's 

posItIon, enactmg § 12-37-220(D) would not have changed eXIstmg law, as churches 

would have already receIved the treatment that § 12-37-220 provIdes, therefore such IS 

not a permIssIble mterpretatIOn of South Carohna law 

E The OpInIOns And DecIsIons Rehed Upon By The Taxpayer Are Not 
PersuasIVe 

The taxpayer's bnef rehes upon opmIOns Issued by the South Carolma Attorney 

General's office and declSlons of the South Carolma Tax CommIssIOn to support ItS 

posItIon The taxpayer presented the same opmIOns and declSlons to the ALC and the 

ALC properly recognIzed that such are not persuaSIve m thIS matter 28 

When the OpInIOnS and declSlons rehed upon by the taxpayer were Issued, § 12-

26The treatment provIded churches In § 12-37-220(D) IS not the only Instance 
where the General Assembly provIded dIfferent treatment to churches for property tax 
exemptIons As dIscussed In TNS MIlls, Inc, from 1985 to 1990, S C Code Ann § 12-
3-146 permItted churches and parsonages to apply for exemptIOns beyond the statute of 
hmItatIons that apphed to all other exemptIOn apphcatIOns See, TNS MIlls, Inc, at 623, 
503 S E 2d at 477- 478 

27ALCOrder,pp 17-18 (R,pp 17-18) 

28 ALC Order, pp 18-20 (R, pp 18-20) 
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37-610 placed lIabIlIty for property taxes sImply on the owner of property The Code 

provIded no specIficIty as to what penod of ownershIp determmed lIabIlIty for property 

taxes As dIscussed prevIOusly herem, m 2000 the South CarolIna LegIslature amended § 

12-37-610 Under the amended § 12-37-610, It IS the owner of property on December 31 

of the year precedmg the tax that IS lIable for property taxes The opmIOns and declSlons 

relIed upon by the taxpayer were all wntten pnor to the 2000 amendment to § 12-37-610 

These opmIOns and decIsIOns address the lIabIlIty of the purchaser for property acqUIred 

at some pomt dunng the year Pursuant to the current verSIOn of § 12-37-610, lIabIlIty IS 

statutonly fixed on the December 31 owner, therefore the analysIs provIded m the 

opmIOns and declSlons IS no longer applIcable Because the applIcable law changed 

subsequent to the Issuance of the relIed upon opmIOns and decIsIOns, such are not 

persuasIve m thIS matter 

In addItIon to not addressmg the current verSIOn of § 12-37-610, the opmIOns and 

deCISIOns relIed upon by the taxpayer do not address the ImplIcatIOns of § 12-37-220(D) 

As explamed herem, to allow all property tax exemptIOns to go mto effect on the date 

property IS acqUIred regardless of whether such IS a church would render § 12-37-220(D) 

superfluous and unnecessary Such mterpretatIOn IS not permIssIble The opmIOns and 

declSlons relIed upon by the taxpayer were wntten pnor to the enactment of § 12-37-

220(D) and do not address thIS ImpermIssIble result Because these opmIOns and 

deCISIons do not address thIS ImpermIssIble mterpretatIon of the Code, such opmIOns and 

deCISIons are not persuaSIve m thIS matter 

Furthermore, the opmIOns and deCISIOns relIed upon by the taxpayer were Issued 

pnor to our Supreme Court's rulmg m Atkmson Dredgmg As explamed prevIOusly, 
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AtkInson DredgIng firmly estabhshed that the taxable status of property IS determIned on 

December 31 of the year precedIng the tax To the extent any of the OpInIOnS and 

deCISIOns rehed upon by the taxpayer dIffer from that holdIng, such do not reflect the law 

of thIS State after AtkInson DredgIng and therefore are not persuaSIve 

Several of the OpInIOnS rehed upon by the taxpayer Involve property acqUired by a 

mumcipalIty, be It a local, state, or federal mumcipahty See 1983 WL 182006 (property 

acqUired by the Small BusIness AdmInIstratIOn whIch IS a government entity), 1979 S C 

Op Atty Gen No 79-9, p 20, 1979 WL 29015 (1979) (property acqUired by DIllon 

County), 1973 S C Op Atty Gen No 3654, p 340 (1973) (property acqUired by 

Farmers Home AdmimstratIon, an entity of the Umted States government) The 

taxpayer's bnef fails to apprecIate the sIgmficance of the fact these OpInIOnS Involve 

property acqUired by a mumcipalIty Contrary to the taxpayer's assertIOns, and as 

explaIned prevIOusly, pnvate tax exempt entities do not receIve the same treatment as 

mumcipalIties under South Carohna law These OpInIOnS support grantIng an ImmedIate 

exemptIOn to mumcipahtIes, but hke the Holhday case, these opimons neIther address nor 

are they applicable to pnvate tax exempt entities Because the present matter does not 

Involve property acqUired by a mumcipahty, such OpInIOnS are not persuaSIve In thIS 

matter 

The taxpayer's bnef draws attentIOn to the 1983 Attorney General opimon 1983, 

WL 182006, because It was wntten by Ray Stevens who later became DIrector of the 

Department of Revenue DespIte the taxpayer's utilizatIOn of thIS OpInIOn, thIS OpInIOn 

does not support the taxpayer's pOSItion, rather It explicItly supports the Department's 

pOSItion In dISCUSSIng the transfer of property to a mumcipalIty, the OpInIOn states 
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The hablhty for ad valorem taxes IS that of the owner of the 
property as of December 31 precedmg the tax year, 
notwlthstandmg that the property owner may transfer the 
property subsequent to such date Atkmson Dredgmg Co v 
Thomas, 266 S C 361,223 S E 2d 592 However, If the 
subsequent transfer IS to a governmental agency exempt 
from tax and such transfer occurs pnor to the tax becommg 
a fixed charge, the property IS exempt for the year Town of 
Myrtle Beach v Holhday,203 S C 25, 26 S E 2d 12 

The foregomg language demonstrates that the oplmon date for determmmg hablhty for ad 

valorem taxes IS December 31 Moreover thIS language demonstrates that the oplmon IS 

hmlted to property transferred to a mumclpahty ThIS opmIOn properly recognIzes that 

the holdmg m Holhday IS hmlted to property acqUIred by a mumclpahty Because the 

present matter does not mvolve a property acqUIred by a mumclpahty, thIS opmIOn does 

not support the taxpayer's pOSItIon 

The taxpayer's bnef rehes upon a 1972 Tax CommIsSIOn deCISIOn that the ALC 

recognIzed mcorrectiy mterprets Holhday 29 See 1972 WL 21342 (S C Tax Comm 

1972) ThIS declSlon CItes Holhday, but falls to acknowledge any dlstmctIOn between the 

treatment of mumcipahtIes and pnvate tax exempt entItIes As the ALC found, a full 

analYSIS of HollIday demonstrates that ItS holdmg applIes only to mumcipalItIes 30 

Moreover, the deCISIOn prOVIdes no explanatIOn as to how a holdmg based upon the broad 

standard for exemptIons gIven to mumclpal property can be equally applIed to 

nonrnumclpal exemptIons where a stnct standard applIes The declSlon provIdes no 

explanatIon for the HollIday Court's analysIs of other JunsdictIOns and how such analysIs 

IS maccurate when addressmg all tax exempt entItIes and not Just mumclpalItles Because 

29 ALC Order, p 20 (R, P 20) 

30ALC Order, p 20 (R, P 20) 
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thIS deCISIOn mIsmterprets HollIday, and because thIS opmIOn does not address the 

standards applIcable to exemptIOns, the ALC properly found that such case IS not 

persuaSIve m thIS matter 31 

The taxpayer's bnef mIstakenly relIes upon a 1976 South Carolma Tax 

CommISSIOn deCISIOn mvolvmg property acqUIred by a church See 1976 WL 24902 

(S C Tax Comm 1976) A careful readmg of the facts demonstrates why thIS deCISIOn IS 

not persuaSIve At Issue was whether the church was entltled to an exemptlon from 1975 

property taxes UnlIke the taxpayer here, m that declSlon the church owned the property 

on the December 31, 1974 In fact, the church owned the property smce May of 1973 

ThIS deCISIOn does not address changmg the tax status of property m the mIddle of a year 

because of acqulSltIOn by a pnvate tax exempt entlty On the contrary, thIS case solely 

addresses whether the church actually occupIed ItS property, an Issue of no relevance to 

the present matter 

Lastly, the taxpayer's bnef asserts that GeorgIa case of Rayle Elec MembershIp 

Corp v Cook, 195 Ga 734, 25 S E 2d 574 (1943) supports ItS positlon The'taxpayer 

prOVIdes no explanatIOn of whether thIS GeorgIa case IS conSIstent WIth South CarolIna 

law or the property tax system m South CarolIna More sIgmficantly, far more recent 

GeorgIa case law demonstrates that GeorgIa does not follow the taxpayer's positlon m 

thIS matter In Teachers Ret Sys of GeorgIa v CIty of Atlanta, 249 Ga 196, 288 S E 2d 

200 (1982), a tax exempt purchaser of property asserted that It was not lIable for property 

taxes for the year m WhICh It acqUIred property because the tax rate was not fixed and the 

taxes had not been leVIed when It acqUIred the property The Supreme Court of GeorgIa 

31ALC Order, p 20 (R, P 20) 
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dIsagreed wIth the taxpayer's argument and found that a lIen for the taxes attached to the 

property on January 1, therefore the tax exempt entIty acqUIred the property subject to the 

taxes for the year of acqUIsItIon Id, at 203, 288 S E 2d at 205 The GeorgIa Supreme 

Court held such despIte the holdmg m Rayle SImIlarly, as explamed prevIOusly, m 

South Carolma, § 12-49-20 creates a lIen on December 31 of the precedmg year for the 

taxes to be paId dunng the ensumg year Therefore, applyIng the lOgIC of Teachers Ret 

Sys of GeorgIa, to South Carolma law clearly supports the Department's pOSItIOn m thIS 

matter Because current GeorgIa law supports the Department's pOSItIOn m thIS matter, 

the taxpayer's relIance upon Rayle IS mIsplaced and should not be followed by thIS Court 

The ALC properly ruled that the opmIOns and declSlons relIed upon by the 

taxpayer are not persuaSIve because they are not conSIstent WIth current South Carolma 

law 32 The taxpayer's bnef puts forth the same opmIOns and deCISIons presented to the 

ALC For the same reasons the ALC found, these opmIOns and declSlons are eIther 

mapplIcable and/or mconsIstent WIth current South CarolIna law Therefore, as the ALC 

found, such are not persuaSIve and do not entItle the taxpayer to the relIef It seeks 

F The Taxpayer's Theory Could Cause Devastatmg Consequences 
Throughout South Carolma 

The ALC properly recognIzed that the taxpayer's theory m thIS case would have 

devastatmg consequence to the property tax system m South CarolIna 33 Under the 

taxpayer's theory, the sale of property to any tax exempt entIty ellmmates that year's tax 

lIabIlIty so long as the sale occurs pnor to the property tax bIlls bemg maIled m 

32ALC Order, pp 18-20 (R, pp 18-20) 

33 ALC Order, pp 20-21 (R, pp 20-21) 
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September As the ALC recogmzed, under thIS theory, If such a sale occurred at the end 

of August, a county would have already determmed ItS mIllage rate That mIllage rate 

would have been determmed based upon recelvmg taxes from that property Under the 

taxpayer's theory, the property tax lIabIlIty for that property IS elImmated and as a result, 

the mIllage rate utIlIzed by the county would be maccurate and the county would collect 

less revenue than reqUIred to fund the county budget The Impact of thIS theory IS 

mcreased exponentIally when one consIders the thousands of property transactIOns that 

occur every year m any gIVen county As the ALC recognIzed, under the taxpayer's 

theory, there IS no lImIt to the amount of property taxes that could be elImmated m the 

mIddle of the year, thereby rendenng a county mcapable of fundmg county operatIons 34 

Moreover, the countIes have no means to plan for such consequence as they have no 

control over the sale of pnvate property 

As the Supreme Court recognIzed m TNS MIlls, Inc, the LegIslature mtended to 

set clear deadlInes for exemptIOns m order to enable countIes and school dlstncts to plan 

budgets for each fiscal year TNS Mll1s, at 621, 503 S E 2d at 476 The taxpayer's 

pOSItIon, If correct, would prevent the countIes and school dlstncts from p1annmg 

budgets, thereby negatmg the mtent of the LegIslature kL Because the taxpayer's theory 

would negate the mtent of our LegIslature, such theory IS clearly not the proper 

mterpretatIon of South CarolIna law 

As the ALC found, utIlIzatIOn of December 31 of the year precedmg the tax to 

determme taxabIlIty elImmates the devastatmg consequences allowed for under the 

34ALC Order, p 21 (R, P 21) 
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taxpayer's theory 35 By utIlIzmg December 31 of the year precedmg the tax, each county 

IS able to defimtIvely know WhICh property wIll be subject to tax and WhICh property wIll 

be tax exempt The counties are able to accurately determme mIllage and properly fund 

theIr operatIOns Such accuracy IS fundamental to the survIval of the property tax system 

m thIS State The senous ImplIcatIOns allowed under the taxpayer's theory demonstrate 

why such theory cannot be the law of thIS State The consIstency, accuracy, and 

predIctabIlIty ensured through the Department's method demonstrate that the 

Department's method IS proper 

CONCLUSION 

For the foregomg reasons, and pursuant Rule 220, SCRCP, for any other reason 

appeanng m the Record on Appeal, the South CarolIna Department of Revenue 

respectfully requests that the rulIng of the ALC m thIS matter be affirmed 

ColumbIa, South CarolIna 
February 7,2012 

35 ALC Order, p 21 (R, P 21) 
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