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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

Patricia Fore, Employee, Appellant,
V.

Griffco of Wampee, Inc., Employer, and Chartis Claims,
Inc., Carrier, Respondents.

Appellate Case No. 2012-212939

Appeal From The Workers' Compensation Commission

Opinion No. 5242
Heard February 5, 2014 - Filed June 30, 2014

AFFIRMED IN PART, REVERSED IN PART, AND
REMANDED

Stephen Benjamin Samuels, of Samuels Law Firm, LLC,
and Peter P. Leventis, IV, of McKay Cauthen Settana &
Stubley, PA, both of Columbia, for Appellant.

Weston Adams, I1I, and James H. Lichty, both of
Columbia, and Helen Faith Hiser, of Mt. Pleasant, all of
McAngus Goudelock & Courie, LLC, for Respondents.

THOMAS, J.: This is a workers' compensation case. The single commissioner
awarded Patricia Fore compensation based on his finding that Fore's work-related
injury resulted in a forty percent disability to the back. Fore appealed to the
appellate panel, which affirmed the award. Fore now appeals to this court. We
affirm in part, reverse in part, and remand.
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FACTS AND PROCEDURAL HISTORY

In 2005, Fore began working as a meat cutter in a Griffin IGA in Myrtle Beach.
. Her responsibilities included unloading trucks, rotating and cleamng coolers, and
carrying items weighing forty to eighty pounds.

On February 21, 2008, Fore was injured when she bumped into some machinery
while carrying about sixty pounds of meat. After March 31, 2008, Fore ceased
workmg at IGA and moved to Leesburg, Georgia, with her husband.

After a hearmg on August 12, 2009, a single commissioner found Fore suffered
compensable injuries to her back and right hip and her back injury affected her
right leg. Fore's employer, Griffco of Wampee, Inc., and its carrier, Chartis
Claims, Inc. (collectively Respondents), were ordered to assume responsibility for
all causally related treatment and to pay Fore temporary total disability
commencing on March 31, 2008, Fore's final day of employment at IGA.

On May 19, 2010, Fore underwent a lumbar fusion. The surgery was not
successful, resulting in a non-union and failed back syndrome. In August 2010,
Dr. Wolgin, Fore's treating physician, after consulting with Fore's case manager,
referred Fore to therapy and allowed her to perform sedentary work with
restrictions regarding weightlifting and movement.

Fore commenced part-time work as a clerk for ABC Bail Bonds (ABC). In
September, Fore told Dr. Wolgm she was working only three hours per day and
three days per week in an "office setting"; however, she actually worked twenty or
more hours per week for ABC. She also performed courier services for a towing
service owned by Steve McGowan, the owner of ABC. McGowan paid Fore eight
dollars per hour in cash for her work, and Fore never completed a time card in her

Own name.

By October 2010, Fore completed a month of physical therapy; however, her
condition did not improve, and she reported increased pain in her hip and back
from sleeping in a bed. As a result of these circumstances, Dr. Wolgin wrote a
work slip in which he stated Fore was unable to work until further notice.

Fore left ABC on January 21, 2011, maintaining she could not perform her duties
because of excessive pain from having to alternate between sitting and standing
positions. McGowan, however, alleged Fore wanted to work more hours and even
went to Atlanta to obtain her certification as a bail bond agent. According to
McGowan, Fore increased her hours, eventually working thirty to thirty-five hours
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per week, and told him she was leaving ABC because she needed to earn more
money to pay for her child's daycare.

Dr. Wolgin suggested additional surgery, but Fore declined this optlon for several
reasons: her chance of i 1mprovement was only fifty percent, her prior surgery had
been painful, and she was busy caring for a young child. After consulting both
Fore and her attorney, Dr. Wolgin closed Fore's case on February 14, 2011, and
declared she reached maximum medical improvement on that date. Dr. Wolgin
also ‘assigned Fore a thirty-six percent whole person impairment rating.

Sometime in February 2011, Fore was approached by Tony Owens, a longtime
friend and the operator of A-1 Bail Bonding (A-1), one of ABC's competitors.
Owens requested Fore's permission to use her name and license because she was
well known in the community. Fore transferred her license to A-1 and completed
one bond herself for A-1 to make the transfer effective. Fore also allowed Owens,
at his expense, to place advertising for A-1 on the back window of her truck. The
advertising included a telephone number for A-1 that could be called any tlme of
the day..

In July 2011, Owens developed serious health problems and was unable to work.
Fore claimed that because of Owens's difficulties, she agreed to complete a few
bonds for A-1 without compensation until Owens could train someone else for the
work. Fore was responsible for obtaining five bonds in July 2011, twelve bonds in
August 2011, and one bond in September 2011. She maintained her only physical
exertion in obtalmng the bonds was to travel to the courthouse to sign for them.
Eventually, Owens hired someone to do the work that Fore had been doing, and
Fore assisted that person to obtain the necessary credentials.

On July 6, 2011, McGowan called the South Carolina Workers' Compensation
Commission (the Commission) to report that Fore was committing insurance fraud
by working for A-1 and being paid "off the books."™ According to notes taken by
Garry Smith, the Director of the Commission's Compliance Division, McGowan
accused Fore of obtaining and serving bonds, which included traveling to the
lockup in Leesburg to get her clients released. McGowan also alleged Fore took
her niece with her, and he surmised the niece was initialing the release sheets as a
subterfuge.

Smith included this information in a letter he wrote on July 18, 2011, to the
Insurance Fraud Division of the Office of the South Carolina Attorney General.
This letter was written on Commission letterhead and detailed Smith's conversation
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with McGowan. It also included notes about A-1 taken by an investigator for the

. Commission. Although acknowledging Chartis Claims, the carrier, was not an
"authorized agency" entitled to receive information about the alleged fraud from
the Commission, Smith wrote: "I suggest the carrier needs to know an allegation of
fraud has been made so it can conduct an investigation, should it deem an
investigation is warranted."

On July 20, 2011, an assistant deputy attorney general forwarded Smith's letter to
Chartis for review and appropriate action along with a cover letter requesting
Chartis to inform the South Carolina Attorney General's Office of any findings
concerning insurance fraud. Neither Fore nor her attorney received copies of either
the cover letter or Smith's letter.

On August 30, 2011, McGowan took video footage of Fore sitting with a client at
the jail in Lee County, Georgia. This event prompted Fore to obtain a restraining
order against McGowan. |

The record on appeal also includes surveillance footage obtained on September 7
and 8, 2011. This footage shows (1) an A-1 sign near Fore's residence, (2) Fore
entering, driving, and exiting an SUV without any noticeable difficulty, and (3)
Fore squatting down numerous times to pick up merchandise from a low shelfin a
department siore. The record also includes a copy of Fore's Facebook page dated
September 19, 2011, in which Fore gave her occupation as a "Professional
Bondsman." She also described herself "Self Employed and Loving It!" and
indicated her services were available.

On September 12, 2011, Vocational Consultant Glen Adams performed a
vocational assessment on Fore based on Fore's medical records, work history, and
statements she made during a telephone interview. In his report, Adams stated that
based on Fore's limited sitting and standing tolerances, he considered Fore to be
"totally vocationally disabled" as a result of the injuries she sustained while
working at IGA. Adams also found there was no reasonably stable labor market
compatible with Fore's vocational profile and resulting residual physical capacities.

On June 27, 2011, Fore filed a request for hearing with the Commission, in which
she asked for a lump sum award to be prorated over her lifetime. Fore asserted she
was totally and permanently disabled from her injury or, in the alternative, she had
sustained a greater than fifty percent loss of use of her back, which would entitle
her to a partial disability award based on five hundred weeks. On July 27, 2011,
Respondents filed their answer to Fore's request. They admitted Fore was entitled
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to temporary total disability from the time she left her employment at IGA through
the date she reached maximum medical improvement, but denied her 2008 injury

caused a permanent and total disability.

On September 12, 2011, Fore served her Pre-hearing Brief and Notice of
Witnesses. Respondents served their Pre-hearing Brief and Notice of Witnesses on
September 19, 2011, including in their list of exhibits "[c]orrespondence from the
S.C. Attorney General's Office." The following day, Fore served an amended Pre-
hearing Brief and Notice of Witnesses, in which she added Owens, who was not

listed on her earlier notice.

The single commissioner heard the matter on September 27, 2011. When the
hearing began, Fore objected to Respondents' first exhibit, which contained both
Smith's July 18, 2011 letter and the July 20, 2011 letter from the Attormey
General's Office to Chartis. Fore argued this evidence was inadmissible as an ex
parte communication and hearsay. She also contended the letters were
inadmissible evidence of a pending criminal prosecution. In addition to asking the
single commissioner to exclude the evidence, she requested that the entire South
Carolina Workers' Compensation Commission be recused from adjudicating her
case and that a circuit court judge or other impartial referee, such as a former
commissioner, be appointed to hear the matter. The single commissioner removed
the letter from the Attorney General's Office from the record, but overruled Fore's
objection to Smith's letter. He also denied Fore's request to appoint someone
outside the Commission to hear her case.

The hearing then proceeded on the merits. When Fore called Owens to testify as a
rebuttal witness on her behalf, Respondents objected, arguing that Owens was not
named in Fore's original Pre-hearing Brief and Notice of Witnesses and that Fore's
amended documents, which included Owens as a witness, were untimely. The
single commissioner allowed Fore to proffer Owens as a witness, but left the

* hearing room when Owens testified.

On January 18, 2012, the single commissioner issued an order finding Fore's injury
resulted in a forty percent disability to the back. The single commissioner noted he
made this finding "[a]fter considering all of the evidence." He also stated he did
not find Fore to be a credible witness and stated he believed she could work.

Based on his finding that Fore suffered a forty percent permanent partial disability
to the back, the single commissioner granted Respondents a credit for overpayment
of temporary total benefits from February 14, 2011, the date Fore reached MMI.
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Fore appealed to the appellate panel, which affirmed the single commissioner's
order, modifying it only to include additional findings of fact and conclusions of
law that addressed Fore's allegations of ex parte communication. Fore now
appeals to this court. |

ISSUES ON APPEAL'

I Did the single commissioner and appellate panel err in failing to recuse
themselves on the ground that the Commission engaged in improper ex parte
contact with Respondents by instructing the Attorney General's Office to forward
'Smith's letter to Respondents without notifying Fore?

II.  Should the single commissioner have excluded Smith's letter because it (1) -
constituted an ex parte communication, (2) contained inadmissible hearsay, (3)
was more prejudicial than probative, and (4) denied Fore the opportunity to
conduct meaningful discovery to rebut Respondents' evidence against her?

III.  Should Fore have been allowed to call Owens as a rebuttal witness in
response to the testimony of Steve McGowan? .

STANDARD OF REVIEW

Under the South Carolina Admiristrative Procedures Act, an appellate court can
reverse or modify a decision of the South Carolina Workers' Compensation
Commission "where the substantial rights of the appellant have been prejudiced
because the decision is affected by an error of law or is clearly erroneous in view
of the reliable, probative, and substantial evidence considering the record as a
whole." Trotter v. Trane Coil Facility, 393 S.C. 637, 644, 714 S.E.2d 289, 293

(2011).
LAW/ANALYSIS

' Fore has also raised challenges to the decision to base Fore's final award on a
finding that her injury resulted in a forty percent disability to her back and to an
alleged procedural irregularity during the hearing before the appellate panel. We
decline to address these questions in view of our disposition.of the other issues
Fore has raised in her appeal. See Futch v. McAllister Towing of Georgetown, Inc.,
335S.C. 598, 613, 518 S.E.2d 591, 598 (1999) (ruling an appellate court need not
review remaining issues when its determination of a prior issue is dispositive of the

appeal).
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L Allegation of Ex Parte Communication and Recusal of the Commission

Fore first argues the Commission engaged in ex parte communication with
McGowan and Chartis and, as result of these interactions, deprived her of a fair
trial. She further maintains that all sitting commissioners should have been
disqualified from hearing the matter because of the alleged ex parte
communication. We disagree.

"[E]x parte communication is defined as 'prohibited communication between
counsel and the court when opposing counsel is not present." Brown v. Bi-Lo,
Inc., 354 S.C. 436, 440 n.3, 581 S.E.2d 836, 838 n.3 (2003) (quoting Black's Law
Dictionary 597 (7th Ed. 1999)). The Code of Judicial Conduct prohibits a judge
from initiating, permitting, or considering ex parte communications unless the
judge takes certain precautions, including but not limited to notifying the other
parties of the substance of the ex parte communication and giving them the
opportunity to respond. Rule 501, SCACR, Canon 3(B)(7)(a)(ii).

According to Fore, the ex parte communication occurred when Smith, in his
capacity as Director of the Compliance Division of the Commission, sent the
information he received from McGowan to the South Carolina Attorney General's
Office and included "explicit instructions to forward it to a party in this case."
However, in contacting the Fraud Division of the Office of the South Carolina -
Attorney General about McGowan's accusations against Fore, Smith was only
discharging duties required of the Commission by statute. See S.C. Code Ann. §
38-55-570(A) (2002) (requiring "any . . . authorized agency having reason to
believe that another has made a false statement or misrepresentation" to "notify the
Insurance Fraud Division of the Office of the Attorney General of the knowledge
or belief and provide any additional information within his possession relative
thereto"). Furthermore, contrary to Fore's version of the facts, Smith merely
suggested that the carrier be made aware of McGowan's allegation and did not
instruct the Attorney General to convey this information to Chartis. F inally, in
making the suggestion, Smith was advising the Attorney General's Office of a
course of action that it had a right to follow and never expressed a desire that the
Attorney General take any action on the Commission's behalf, See S.C. Code Ann.
§ 38-55-580(D) (2002) (providing immunity for "persons identified as designated
employees whose responsibilities include the investigation and disposition of

- claims related to suspected fraudulent insurance acts" when they share information

about such acts with properly designated employees of "the same or other insurers
whose responsibilities include the investigation and disposition of claims related to

fraudulent insurance acts").
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We therefore hold that Fore has not established that any ex parte communication
occurred between Respondents and the Commission. Furthermore, because Fore's
assertion of ex parte communication is the only ground she advanced to support
her argument that the Commission should have recused itself from hearing her
claim, we need not address her argument that an independent hearing officer not
currently affiliated with the Commission should have been appointed to decide this

matter_.2
IL. Inclusion of Smith's Letter in the Record

: Fore also contends that Smith's letter should have been removed from the record
before the single commissioner because it was an ex parte communication,
contained inadmissible hearsay, was more prejudicial than probative, and was
presented in such a way as to deprive Fore of the opportunity to conduct
meaningful discovery. Although we have held the letter was not an ex parte
communication, we agree with Fore that the letter should have been removed from
the record because it contained hearsay and was unduly prejudicial to her.
Furthermore, because of the nature of the communication, Fore was deprived of
sufficient opportunity to investigate the evidence Respondents presented to support
their position that she was capable of working. '

When Fore objected to Smith's letter, Respondents' attorney argued the letter was
"simply evidence that there is a fraud investigation ongoing by the A.G.'s office in
this claim." The single commissioner agreed and denied Fore's motion to remove
the letter from the record, stating the letter was "in the commission file" and had
"been made a part of the record or will be made a part of the record."

The inclusion of Smith's letter among the materials before the single
commissioner, however, whether this occurred before or during the hearing, was in
violation of sections 38-55-510 through -590 of the South Carolina Code (2002),
otherwise known as the Omnibus Insurance Fraud and Reporting Immunity Act.
As to the availability of information about fraudulent insurance claims under

investigation, the Act provides:

’In any event, we found no authority to support Fore's argument that recusal of the
Commission would have been the only appropriate remedy if she had established ,
that the Commission engaged in ex parte communication with Chartis, and Fore
has not cited any binding precedent to support her position.
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Except as otherwise provided by law, any information
furnished pursuant to this section is privileged and shall
not be part of any public record. Any information or
evidence furnished to an authorized agency pursuant to
this section is not subject to subpoena or subpoena duces
tecum in any civil or criminal proceeding unless, after
reasonable notice to any person, insurer, or authorized
agency which has an interest in the information and after
a subsequent hearing, a court of competent jurisdiction
determines that the public interest and any ongoing
investigation will not be jeopardized by obedience of the
subpoena or subpoena duces tecum.

S.C. Code Ann. § 38-55-570(D) (2002) (emphasis added). Therefore, although
Smith's letter may have been part of the Commission's file, it should have been
segregated from those portions of the file that could be viewed by members of the

public.

We also agree with Fore that this letter was hearsay evidence of an as-yet unproven .
allegation that she had committed insurance fraud. Furthermore, without a final
determination of the truth of this allegation, we hold the prejudice to Fore from
admitting the letter exceeded any probative value to be gained from its inclusion in
the record. Cf. S.C. Dep't of Soc. Servs. v. Lisa C., 380 S.C. 406, 417, 669 S.E.2d
647, 653 (Ct. App. 2008) (finding that testimony that law enforcement had
‘probable cause to proceed with a criminal investigation against a parent was
prejudicial because the evidence suggested the parent was guilty of sexual
misconduct toward his child). Moreover, because the letter was most likely not
accessible to Fore or any other member of the public and Fore was thus unaware of
the letter until only eight days before her hearing, she was deprived of the
opportunity to conduct meaningful discovery that may have enabled her to refute
Respondent's allegations that her claims were spurious.

Considering all these circumstances, we hold the single commissioner should have
granted Fore's request to remove Smith's letter from the record. We acknowledge
there may have been substantial evidence to support a finding that Fore was
capable of working and suffered only a partial disability; however, Fore's
testimony about her condition, the work restrictions imposed by Dr. Wolgin, and
the vocational assessment prepared by Glen Adams would have been substantial
evidence supporting a different finding. Fore's credibility, then, was an important
factor, and the single commissioner expressly found Fore was not a credible
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witness. Contrary to a statement in the appellate panel's order that there was no
evidence that the single commissioner considered Smith's letter in determining
Fore's award, the single commissioner himself indicated otherwise when, after
denying Fore's motion on the ground that the letter was already an exhibit in the
commission file, he stated in his order that (1) his findings of fact were "[b]ased
upon the testimony and exhibits submitted" and (2) he found Fore had suffered
only a forty percent permanent partial disability to the back "[a]fter cons1der1ng all
of the evidence."

We therefore agree with Fore that the single commissioner's order was affected by
an error of law because of the single commissioner's refusal to exclude from the
record an exhibit that Respondents readily admitted was evidence of an ongoing
fraud investigation. Nevertheless, "[t]he final determination of witness credibility
and the weight to be accorded evidence is reserved to the Appellate Panel."
Hamilton v. Martin Color-Fi, Inc., 405 S.C. 478, 487, 748 S.E.2d 76, 81 (Ct. App.
2013) (citing Shealy v. Aiken Cnty 341 S.C. 448, 455, 535 S.E.2d 438, 442
(2000)). Here, although we disagree with the appellate panel's interpretation of the
single commissioner's order, the appellate panel clearly stated in its own order that
it "does not rely on any information contained in the letter from the Commission to
the Attorney General." Considering this unequivocal statement along with
Respondents' evidence that Fore was not permanently and totally disabled, we hold
Fore failed to establish that her substantial rights were prejudiced as a result of
either an error of law in the appellate panel's decision or clearly erroneous findings

of fact by the appellate panel.
IIl.  Testimony of Tony Owens

Fore further argues the single commissioner should not have refused to hear
Owens's rebuttal testimony solely because he was not listed on her original Pre-
hearing Brief and Notice of Witnesses and her attempt to amend these documents

to include him was untimely. We agree.

State regulations require an attorney representing a party at a workers'
compensation hearing to file and serve a Pre-hearing Brief (Form 58). 8 S.C. Code
Ann. Regs. 67-611.B (2012). The attorney must "[f]ile a Form 58 and proof of
service at least ten days before the hearing with the Hearing Commissioner's office
identified on the hearing notice.” 8'S.C. Code Ann. Regs. 67-611 B(1) (2012).

- The Form 58 must "give the names and addresses of persons known to the parties
or counsel to be witnesses concerning the facts of the case . .. ." Jd. Furthermore,
a party must "promptly supplement a response with respect to any question directly
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addressed on the form and amend a response if the party obtains information upon
the basis of which the party knows the response was incorrect when made . . . ."

1d.

Fore served her original Pre-hearing Brief and Notice of Witnesses on September
12,2011, more than ten days before the hearing on September 27, 2011. On
September 20, 2011, the day she received Respondents' Pre-hearing Brief and
Notice of Witnesses, Fore immediately filed and served her Amended Pre-hearing
Brief and Notice. Regulation 67-611, though expressly imposing a deadline for
filing and serving the Pre-hearing Brief, also requires parties to supplement their
responses when warranted. This regulation, however, does not impose a deadline
for disclosure of new information when that information is provided in an effort to -
amend a prior response.” Absent any express time constraint for amending a Pre-
hearing Brief, we hold that Fore, in promptly supplementing her Pre-hearing Brief
to include Owens as a witness, complied with Regulation 67-611 and that the
single commissioner erred in refusing to allow Fore to call Owens as a rebuttal
witness. See Lizee v. S.C. Dep't of Mental Health, 367 S.C. 122,130 n.2, 623
S.E.2d 860, 864 n.2 (Ct. App. 2005) (recognizing "the informal nature of
administrative proceedings before the Commission"). '

CONCLUSION

We hold the single commissioner should not have refused to hear Owens's rebuttal
testimony and therefore remand this matter to the Commission for a
redetermination of Fore's benefits with the directive that full consideration be given
to Owens's testimony. We further hold the letter from Garry Smith to the
Insurance Fraud Division of the Office of the South Carolina Attorney General was
not an ex parte communication between Respondents and the Commission and
Fore is therefore not entitled to have an independent tribunal appointed to
determine her benefits. Although we hold that Fore did not show prejudice from
the single commissioner's refusal to remove Smith's letter from the record, we
agree with Fore that this refusal was error. In view of our decision to remand the
matter to allow Fore to call Owens as a rebuttal witness, then, we also direct that
on remand Garry Smith's letter be removed from the record. If Smith's letter _
remains in the Commission's file, it shall be segregated from the publicly available
portions of the file as required by subsection 38-5 5-570(D) of the South Carolina

Code (2002).
AFFIRMED IN PART, REVERSED IN PART, AND REMANDED.
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HUFF and PIEPER, JJ., concur.
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THE STATE OF SOUTH CAROLINA

In The Court of Appeals RECEIVED

APPEAL FROM SOUTH CAROLINA JUL 15 201
Workers’ Compensation Commission sc Court of Ap |

WCC File No. 0810152

Patricia Fore, Employee .......................... FS Appellant,

Griffco of Wampee, Inc., Employer, and Chartis Claims, Inc., Carrier, .. ........ 'Respondents.

APPELLANT’S PETITION FOR REHEARING
The_Appellant, by and through her underéigned attorney, hereby files thié Petition for
Rehearing. On November June 30, 2014, this Court issued an opinion affirming in part, reversing
in part, and remanding the Decision and Order of the South Carolina Workers’ Compensation
Commission. Fore v. Griffco of Wampee, Inc., Oé. No. 5242 (S.C.Ct.App. filed June 30,

2014)(Shearouse Adv.Sh. No. 26 at 90_).

As grounds for granting this Petition, Appellant would respectfully show the Court may have
overlooked or misapprehended the evidence an& arguments raised on the issues of (1) ex parte
communication; (2) prejudice to Appellant resulting from the communication and inclusion of the
Smith letter in the record, (3) whether the Cohlmission’s credibility finding should be vacated; and
(4) whether the Commission’s finding that Fore “can work” is supported by substantial evidence and

complies with the legal definition for permanent and total disability.
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ARGUMENT

1. The Court adopted an unduiy narrow_definition of ex parte

communication which overlooks the duty to cure ex parte communication
received from a potential witness in a pending case.

The Court held there was no ex parte communication in the instant case, relying on a narrow

definition of ex parte communication as “prohibited communication between counsel and the court
when opposing counsel is not present.” Fore v. Griffco of Wampee, Inc., Op. No. 5242 (S.C.Ct. App.
filed June 30, 2014)(Shearouse Adv.Sh. No. 26 at 90). This same language was quoted by the South

Carolina Supreme Court in a footnote in Brown v. Bi-Lo, Inc., 354 S.C. 436,440 n.3, 581 S.E.2d

836, 838 n.3 (2003) (quoting Black’s Law Dictionary 597 (7th Ed. 1999)).

Appellant respectfully submits thai by using the narrowest possible definition, the Court
overlooked the historical and practical reality that prejﬁdicial ex parte communication is not limited
to communication between a iawyer-and a judge. See In re Newberry County Magistrate English,
625 S.E.2d 919, 367 S.C. 297 ( 2006)( violation of Canon 3B(7) in traffic ticket case where
magistrate committed “judicial misconduct to have had an ex parte communication with the charging
trooper and to even suggest the trooper ‘help’ the employee™); In re Beckham, 620 S.E.2d 69, 365
S.C. 637 (2005)(judicial misconduct for magistrate to convey message from defendant’s family

member to law enforcement about pending case ). Cf. Brown v. Bi-Lo, Inc. (barring “‘ex parte’

methods of communication between an insurance carrier, employer, or their representatives and the

claimant’s health care provider.”).
The fact remains that a Director of the Commission received an ex parte communication with
a potential witness in this case. The Director than took affirmative steps to ensure that the identity

of that witness and the substance of his allegations were conveyed solely to the Respondents.
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Respondents then used that information to surreptitiously manufacture a “character” defense agginst
Appellant; a defense with bogus allegations of “a fraud investigation ongoing by the A.G.’s office
in this claim” as its lynchpin.

Regarding Director Smith’s indirect communication with Respondents, the Court held:
“Furthermore, contrary to Fore’s version of the facts, Smith merely suggested that the carrier be
made aware of McGowan’s allegation and did not instruct the Attorney General to convey this
information to Chartis. Finally, in making the suggestion, Smith was advising the Attorney
General’s Office of a course of action that it had a right to follow and never expressed a desire that
the Attorney General take any action on the Commission’s behalf.” Fore v. Griffco of Wampee,
Inc., Op. No. 5242 (S.C.Ct.App. filed June 30, 2014)(Shearouse Adv.Sh. No. 26 at 90)(emphasis
added). Respectfully, Smith’s letter explicitly conveys the desire and intent that his letter be
forwarded to the Carrier. Smith wrote:

A carrier is not an authorized agency under the provisions of § 38-55-530; therefore,
Idon’t believe I can alert the carrier to the alleged fraud. But I suggest the carrier
needs to know an allegation of fraud has been made so it can conduct an
investigation, should it deem an investigation is warranted. The following is the
carrier contact information that should be notified of the allegation of claimant fraud:
[R. p. 382] (emphasis added).
This passage conveys much more than idle suggestion; it is pregnant with meaning. The letter was
not sent out of mere courtesy nor to complete a ministerial task set out in a statute. It was designed
to make an end run around an act explicitly prohibited by the statute, to wit: ex parte communication
about allegations of fraud from the Commission to an insurance carrier. This point was specifically

acknowledged by the Appellate Panel at oral argument. As the Commission’s chairman

acknowledged at oral argument, the procedure has been changed. [R. page 241, lines 19-24].
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The next sentence is equally telling: “I haven’t attached a copy of the claim file since the
carrier would have all of that.” [R. P. 382]. Inso stating, Smith must have known the AG would not
conduct any sort of investigation nor turn the file over to SLED. If he seriously believed there was
actionable fraud, he would have sent the claim file with the letter. He didn’t need to send the file
because he knew and intended that the letter would be forwarded to the carrier— who aﬁeady “would
have all of that.” [R. P. 382].

The Court then cites to the stétute that provides immunity to designated employees_ of
insurance companies who share information with designated employees of other insurance
companies. See S.C. Code Ann. § 38-55-580(D)(2005). This section is not applicable, as the ex
parte communication was conveyed from the Commission to the Attoméy General to the insurer.
As Smith himself observed in his letter, the Workers’ Compensation Commission has no authority
to “alert the carrier to the alleged fraud.” [R. page 381-383]. However, not only does the
Commission lack such authority, neither does the Attorney General. The Attorney General “is
empowered to . . . refer the matter for investigation to the State Law Enforcement Division who shall
investigate thoroughly all claims or allegations . . .” S.C. Code Ann. § 38-55-560 (2007). The
Attorney General is not allowed to delegate SLED’s investigative powers to a private party. See S.C.
Code Ann. § 38-55-520 (2007)(“The purpose of this article is . . . require the investigation of alleged
insurance fraud by State Law Enforcement Divisi(;n.”). Turning over communication received from
a potential witness in a pending case to an insurance company “so it can conduct an investigation”

is improper. No state agency should inject the wei ght of state authority into a private matter without

explicit statutory authority. Cf. In re Estate of Brown, Op. No. 27227 (S.C.Sup.Ct. filed February

27, 2013)(Shearouse Adv.Sh. No. 10 at 14)(Attorney General’s “influence over [dispute involving
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individual’s] estate has exceeded the statutory authority allowed in such matters.”).
This is particularly so when the communication is prohibited by both the Administrative
Procedures Act and the Judicial Canons. The APA is explicit on this point:

members or employees of an agency assigned to render a decision or to make
findings of fact and conclusions of law in a contested case shall not communicate,

directly or indirectly, in connection with any issue of fact, with any person or party
. except upon notice and opportunity for all parties to participate.
See S.C. Code Ann. § 1-23-360 (1985)(emphasis added); Rule 501, Canon 3B(7), SCACR.
For the foregoing reasons and the reasbn previously argued, Appellant requests the Court
reconsider the full nature of the communication in this case, and find the communication from Smith

to the AG to Chartis meets the definition of ex parte communication prohibited by Section 1-23-360

and Cannon 3B(7). The analysis should then go forward on whether the presumption of prejudice

~ can be overcome and whether Appellant is entitled to a new trial either before an impartial tribunal

or with instructions from the Court.

2. A new trial should be ordered because the Appellate Panel’s findings on
credibility were affected by the same error of law made by the Single
Commissioner.

The Court held the Single Commissioner made an error of law by refusing “to exclude from

the record an exhibit that Respondents readily admitted was evidence of an ongoing fraud

investigation.”" Fore v. Griffco of Wampee, Inc., Op. No. 5242 (S.C.Ct.App. filed June 30,
2014)(Shearouse Adv.Sh. No. 26 at 90). However, the Court held the Appellate Panel did not

commit the same error — even though the panel affirmed the admission into evidence of the Smith

'Respectfully, there is and never was an ongoing fraud investigation. Respondents
claimed there was an ongoing fraud investigation as a Justification to give some probative value
to the Smith letter. This argument was effectively abandoned on the appeal, where Respondents
acknowledge “Insurance fraud was not an allegation in this case.” [Brief of Respondents, page

17 (emphasis in original)].
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letter. The Court relied on the panel’s statement that it “does not rely on any information contained
in the letter from the Commission to the Attorney General.” Id.

Respectfully, this bell cannot be unrung. The Appellate Panel made findings identical to
those of the Single Commission on the same basis: “I did not find her a credible witness and believe
she can work.” [R. page 39, Finding of Fact 21]. This finding demonstrates just how critical the ex
parte commuﬁication was in taiﬁting the outcome of this case. It shows the Commission’s decision
was based entirely on Fore_’s credibility — to the exclusion of the overwhelming medical and other
evidence of her disability. See South Carolina Dept. of Social Services v. Lisa C., 669 S.E.2d 647,
380 S.C. 406 (Ct. App. 2008)(improper for the fact;ﬁnder to make a credibility determination based
on inadmissible evidence). Harmful error exists when the trier of fact “directly and indirectly
communicated” ex parte with an adverse party and “the evidence against [the aggrieved party] was
entirely based on a credibility determination by the judge.”® Inre D.D., 713 S.E.2d 440, 310
Ga.App. 329 (Ga.App. 2011)(emphasis added).

The significance here is that the credibility determination cannot stand — not when the trier
of fact made the determination with the Smith letter still part of the evidence. See Ellis v. Procter

and Gamble Distributing Co., 315 S.C. 283, 433 S.E.2d 856 (1993 )(reversing despite finding by the

trial judge that the ex parte communication “if consulted at all, had no bearing on the trial court’s

’In candor to the Court, the Georgia Court of Appeals did not definitively find harmful
error existed due to the ex parte communication. The court remanded for a determination of
when the defendant learned of the ex parte communication and if he preserved the issue by
objecting at the first opportunity. However, in a later opinion citing D.D., the same court
reversed a criminal conviction based on the trial judge’s refusal to recuse after receiving ex parte
communication. Hargis v. State, 735 S.E.2d 91 (Ga. App. 2012). See. also Arnau v. Arnau, 429
S.E.2d 116 (1993)(“the fact that ex parte communication is merely cumulative would not make
the consideration of such evidence harmless error” because “[e]x parte communications are

presumed to have been in error.”).
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decision.” ).

The entire order should be vacated with the case remanded for a de novo hearing. A remand
for disability to be redecided on the same record (even excluding the Smith letter and adding Tony
Owen’s testimony) is insufficient to cure the prejudice. This is particularly so because Fore was
unable to conduct discovery due to the injection of the “fraud investigation” days before the
scheduled hearing. In effect, it endorses an unwarranted credibility finding tainted by the false
allegations of insurance fraud. Therefore, Appellant requests that the Appellate Panel’s Declision
and Order be vacated in its entirety, with the case remanded for a de novo hearing.

3. The finding that Fore “can work” is le él error unsupported b
substantial evidence in the record.

The Court held:

We acknowledge there may have been substantial evidence to support a finding that
Fore was capable of working and suffered only a partial disability; however, Fore’s
testimony about her condition, the work restrictions imposed by Dr. Wolgin, and the
vocational assessment prepared by Glen Adams would have been substantial
evidence supporting a different finding.

Fore v. Griffco of Wampee. Inc., Op. No. 5242 (S.C.Ct.App. filed June 30, 2014)(Shearouse Adv.Sh.
No. 26 at 90). "

The Court went on to state that “Fore’s credibility, then, was an important factor . . .” Id.
Appellant asks the Court to vacate the Aépellate Panel’s finding on credibility, as argued
above. Appellant further asks the Court to reverse the Commission’s finding on disability. It is
understood that the case is being remanded for a redetermination of Fore’s benéﬁts. However, if the
credibility finding remains in place — as appears to be the case — then the decision below is virtually

preordained.

~ The finding that Fore “can work” is an error of law. The test for total disability is the

P19




inability to perform services other than those that are “so limited in quality, dependability, or
quantity that a reasénable stable market for them does not exist.” See, e.g. Wynn v. Peoples Natural
Gas Co., 238 S.C. 1, 118 S.E.2d 812 (1961).

In this case, there is no substantial evidence that Fore is capable of sustained employment —
other than services for which no reasonably stable market exists. Fore’s failed work attempt as a bail
bondsman is not substantial evidence. Fore deserves accolades for trying to work after her surgery;
not condemnation. See Mann.v. Travelers' Ins. Co., 176 S.C. 198, 179 S.E. 796 (1935)(“The
conduct of the plaintiff is highly commendable, as he showed that he was doing all he could to
minimize the liability of the defendant. If the fact that the insured undertook to do his regular work,
even when his final recovery was doubtful, would preclude recovery, it would encourage less
scrupulous people to refuse to work so long as they could draw disability éompensation.”).

‘The partial disability award rests on speculaﬁon engendered by the improper credibility
finding. See Hutson v. S.C. State Ports Authority, 399 S.C. 381, 732 S.E.2d 500 (2012)(reversing
because lay testimony was not only contrary to expert testimony but also rested solely on speculation,
“thus, there is no evidence in the record supporting the commissioner’s order.”).

For these reasons, and the reasons previously argued, Appellant réquests that the Court

reverse the partial disability award outright, and hold Fore has proven permanent and total disability
as a matter of law. Alternatively, Fore requests the Court vacate the credibility finding and remand

with instructions to apply the proper test for permanent and total disability.
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CONCLUSION

For the foregoing reasons, Appellant moves for reconsideration. Appellant requests the Court

enter a finding that Fore has proven permanent and total disability as a matter of law. Alternatively,

Appellant requests that a new trial be granted.

Columbsia, South Carolina
July 15, 2014

Respectfully Submitted.

Stephen B. Samuels
SAMUELS LAW FIRM, LLC
1320 Richland Street
Columbia, SC 29201

(803) 779-4000

Peter P. Leventis

McKAY, CAUTHEN, SETTANA &
STUBLEY, P.A.

1303 Blanding Street

Columbia, SC 29201
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On June 30, 2014, this Court issued its opinion affirming in part and reversing in

- part the decision of the South Carolina Workers’ Compensation Commission. Patricia

Fore v. Gnffco of _Wanipee, ‘Inc., Op. No. 5242 (Ct. App. filed June 30; 2014).
Specifically, this Court ruled that a letter by the Directof of the Commissi(_)n’s

Compliance Division (“Letter™) noﬁfyihg the South Carolina Attomey General’s

Insurance Fraud Division of Claimant’s suspected “false statement or misrepresentation”

| as mandated under S.C. Code Ann. § 3-5-55-570(a) and suggesting that the carrier should
be alerted to this allegation.did not constitute improper ex parte communication between
the Commission and Respondents. Evc;.n so, this Court held that the Commission erred in

. including the Letter to the Attorney General’s office as part of the. ;ecord of evidence, and -
also erred in excluding the proffered testimony of Claimant’s witness Tony _Owens. This
Court remandpd the matter in c'>rde.r for the Commission to re-determine Claimant’s
benefits with full consideration of the testimony of Tony Owens, and to remove the
Letter from the record. On July 15, 2014 Api)ellant filed a Petition fof Rehearing. This |

Return follows.

ARGUMENTS
Pursuant to Rule 221(a), SCACR, a petition for rehearing must “state with
particularity the points supposed to have been overlooked or misapprehended by the -
court.” The petitioner bears the burden of demonstrating that the court misapprehended

or overlooked fact or law. Kennedy v. S.C. Ret. Sys., 349 S.C. 531, 532; 564 S..E.2d 322,

322 (2001). However, the purpose of a petition for rehearing is not to have the case u'i.ed
in this Court a second time. Id. Apparently not satisfied with this Court’s remand for

redetermination of benefits based upon a modified and supplemented record, Claimant
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impermiésibly seeks to merely reargue his case in an effort to win an entirely new hearing
before a Single Commissionér and/or have this Court make factual findings of its own.

1. This Court did not overlook or misapprehend Claimant’s argument
concerning ex parte communication.

Claimant argued before-this Court that the Commission engaged in prohibited ex
parte communication by virtue of its Compliance Div_isidn of the South Carolina
Workers’ Compensa’aon Commission recelvmg allegatlons of p0551ble insurance fraud
from ClaJmant s former employer and fu]ﬁlhng its duty under law to nonfy the Attorney
General’s Office of this allegation. (R. 381-383). As part of that communication, the
Compliance Division suggested that the Attorney General’s Office alert-the Carrier to this
allegation. (R. 382). The Attorney Genéral’s Oﬁicc, on its own volition, forwarded this
information tb the Cafrier, and requested that the Carrier inform the Attorney General’s
Office of any findings of insurance fraud. Essentially, Claimant asked this Court to
conclude that a l;atter from the Commission’s investigatory unit' to the Attormey
General’s Office, who in turn sent the letter to the Respondent, constitutes impermissible
ex parte communication between the Commission and Respondent. This Court properly
rejected Claimant’s attenuated notion of ex parfe communication.

Now, Claimant complains that this Court overlooked her contention that ex parre

- communication occurred when her former employer contacted the Compliance Division,

even though this issue was previously argued. To the contrary, this Court recognized in
its findings that the Commission is comprised of an adjudicative function and an .

investigative function. The existence of these functions within a single agency is not

! Pursuant to S.C. Code Régs. 67-202(A)(5), the Compliance Division is “responsible for investigation and,
if necessary, requests prosecution of an employer who refuses or neglects to comply with the insurance
provisions of this Chapter and the Act.”
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prohibited so long as the same individual within an agency is not performing both

functions. Babcock Center. Inc. v. Office of 'Aﬁdits. 286 S.C. 398, 402, 334 S.E.2d 112,

114 (1985). Under S.C. Code Ann. § 1-23-360, ex parte communication between an

agency adjudicator and any person in connection with a contested case is prohibited

except on notice to all pa_rties; See Ross v. Medical Univ., 317 S.C. 377, 383, 453 S.E.2d
880, 884 (1994) (holding that vice-president was -assigned to render a decision, making
S.C. Code Ann. § 1-23-360 ;ppﬁcable). Mr. Smith, Dﬁwtor of the Compliance Division
of the Commission, does not serve in an adjudicative role. Consequently, the allegation

of potential insurance fraud communicated to Mr. Smith by a potential witness in a

~ contested case proceeding is not ex parte communication.

Because Mr. Smith is not an adjudicator, the fact that Respondents ultimately
received Mr. Smith’s communication via the Attorney General’s Office really makes no
difference'irll‘terms of whether ex parte communication occurred. Claimant’s attempt ;‘.0
frame this chain of communication as a surreptitious web of indirect C(;mmunication
intended to sandbag Appellant rests upon a the mistaken asserﬁon that, as an employee of
the Commission, Mr Smith is automatically deemed to serve an adjudicative role, thus
.subjecting him to limitations upon ex parfe communication with a pbtentiall witness in a

contested case. This Court is of course aware of Babcock Center and Ross. There is no

misapprehension here, and no _faét or law was overlooked..

Appellant’s citg.tion to In re English, 367 S.C. 297, 625 S.E.2d 919 (2006) and [n
re Beckham, 365 S.C. 637, 620 S.E.2d 69 (2005) in support of her proposition that ex
part.e communication is not limited to communication between a lawyer and a judge was

already raised to this Court, and in any event, completeiy misses the point. English and .
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Beckham both involved disciplinary proceedings against magistrates, who, among other
things, were disciplined for ex parte communication with law enforcement about traffic

citations. See In re English, 367 S.C. 297, 303, 625 S.E.2d 919, 922 (2006)

(reprimanding magistrate for talking to highway patrol trooper conceming traffic citation

issued to an employee); In re Beckham, 365 S.C. 637, 649, 620 S.E.2d 69, 75 (2005)

(reprimanding magistrate for talking to highway patrol conceming traffic citation to
relative). Here, the Directér of the Compliance Di\;'ision is not an adjudicator and did not
elicit ex parte communication. |

Further, Appella.nt argues this Court mis;;pprchended the applicability of S.C.
Code Ann. § 38-55-580(D) as 'obligating. the Compliance Division to report potential
_insurance fraud.2 A petition for rehearing does not provide Appellant the opportunity to

raise new arguments to this Court. Kennedv v. S.C. Ret. Sys., 349 S.C. 531, 532, 564

S.E.2d 322, 322 (2001). In any event, Appell_ant is mistaken in asserting t_hat S.C. Code
Ann. § 38-55-580 is inapplicable to the Commission. The Commission and the Attorney
General’s Office are both an “authoriz_ed agency” under the Insurance Fraud and
Reporting Immunity Act. S.C. Code Ann. § 38-55-530(A).” As an “authorized agency,”
the Commission must notify and share information with the Insurance Fraud Division of
the Attorney General of any suspected insurance fraud. S.C. Code Ann. § 38-55-570(A)
and (B). Under S.C. Code Ann. § 38-55-580(A), an “authorized agency” is conditiohally
immune from any tort liability arising out of communications with other authorized
agencies concerning alleged insurance fraud.' Although this Court may have

inadvertently cited to subsection (D) of this statute, it is undeniable that S.C. Code Ann. §

? Claimant’s arguments concerning the powers of the Attoney General are simply not relevant to this
appeal. In any event, this argument was not raised below or to this Court previously.
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38-55-580(A) applies to the Comxrﬁésion. At most, Claimant makes a point that has no

consequence to her arguiments concerning ex parfe communication, and thus, may only

constitute harmless error. Eadie v. H.A. Sack Co., 322 S.C. 164, 172, 470 S.E.2d 397,

401 (Ct. App. 1996).

2. This Court properly upheld the Commission’s credibility determination
and there is no reason to vacate and rehear this case de novo.

“The Appellate Panel is the ultimate fact finder in Workers® Compensation cases

and is xiqt bound by the single commissioner's ﬁndings of fact.” Hall v. Unitéd Rentals,
Inc, 371 S.'C' 69, 80, 636 S.E.2d 876, 882 _(Ct; App. 2006). Claiﬁiant takes issue with
this Court’s acceptance of the Appellate Panel’s unequivocal staten;ent that it did not rely
on the Letter from the Commission to the Attorney General in making its finding that
Claimant was not credible. Essentially, Claimanf is implying that the Commission’s
statement cannot be belie\;ed. Agency adjudicators are presumed to act with honesﬁ and

mtegnty C.f. Kizer v. Dorchester County Vocational Educatlon Bd. of Trustees 287 S.C.

545, 552, 340 SE.2d 144, 148 (1986) citing to Withrow v. Larkin, 421 U.S. 35, 47

(1975). “The findings of an administrative agency are presumed correct and will be set

aside only if unsupported by substantial evidence.” Hall, 371 S.C. 69, 79, 636 S.E.Zd
876, 882 (Ct. App. 2006). (emphasis added). This Court should reject Claimant’s
- suggestion that the Commission did rely on the Letter from the Commission to the
Attorney General in making its findings of fact.

Undercutting Claimant’s a:rgumenf is the presenc;: of éubstanﬁal evidepce
supporting the Commission’s credibility determination. The Commission found that
Claimant reported to a vocatiopal conéultant, Glen Adams, that she only worked at ABC

Bail Bonding for twelve hours during January 2011; however, her self-reporting was
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contradicted by the testimony of her employer who state(_i she worked for him from
August 2010 to Januafy 2011, averagiﬁg about 30 hours per week. (R. 39). Claimant .
testified at her deposition that, following her departure from ABC Bail Bonding, she was
not working at Al Bail Bonds, but conceded during the hearing before the Singie
Commissioner that she had in fact been working for A1 Bail Bonds. (R.38). Claimant
also failed to disclose her éubsequent worl_{ for Al Bail Bonding to Glen Adams. (R 39).
The Commission found that; during her depdsiﬁon, Clajmant-denied receiving further
education or certification after the injury, but admitted upon cross examination during th@
hearing that she received ba{l bondsman aﬁd accounting certification. (R.38). Although
Claimant testified that she could not bend or lift, the Commissioﬁ found that video
surveillance footaée shows her “squatting bending and lifting in a manner well-exceeding
ber self-reported Limitations.” (R. 38). A report from Dr. Wolgin dated Septe_mber 30,
2010 states that Claiinant reported she was working in an office setting three hquis per
day, three days per week when m fact she was working, at a minimum, twenty houré per
week. (R. 312) (R. 146). Further, Claimant admitted tinat she had been performing work
that was not sedentary office work. (R. 149, line 22 — 150, line 16). |

Given these facts in the record, it simply is hyperbole for Claimant to assert that
the Letter was “critical” to the Commission’s finding on her cred.i_bﬂity. Even taking the
Leﬁer out df consideration, ample evidence demonstrates her lack of u'ﬁthﬁxl reporting
concerning the extent of ber educational and work history, as well as her physical
abilities. Not only does this lack of forthrightness undermine Claimant’s credibility, but
it also gives reason to assign less weight to the medical and vqcational evidence in this

case. See Sharpe v. Case Produce, Inc., 336 S.C. 154, 161, 519 S.E.2d 102, 106 (1999)-
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| (holding that when expert 6pinjons are based upon mere deductions from claimant’s self-
reporting, the Commission may draw its own findings of faét). The Commission’s
findings more than substantiate its determination that Claimant was not credible.

Claimant’s citation to S.C. Dep’t of Social Serv. v. Lisa C., 380 S.C. 406, 669

S.E.2d 647 (Ct. App. 2008) for ber proposition that it is error for a court to make
credibility determinations based upon inadmissible evidence is of no help to her for the
simple reason that the Commission did not rely on the Letter in making its findings.
Aside from this obvious distinctjoi# in Lisa C., the court held that the sum of errors in
admitting tes't'imony from multiple witnesses warranted reversal. Id. at 419, 654. Here,
'the Commission had before it competent substantial evidence, aside from the Letter, to
find that Claimant was not credible.

.Moreover, “the final determination of witness credibility and the weight to be

accorded evidence is reserved to the Appellate Panel.” Hall v. United Rentals, Inc., 371

S.C. 69, 80, 636 S.E.2d 876, 882 (Ct. App. 2006). If there is a éonﬂict in the evidence,

either by different witnesses or in the testimony of the same witness, the findings of fact

of the Commission are conclusive. Anderson v. Bapﬁst Med. Ctr 343 S.C. 487, 492-
- 493, 541 S.E.2d 526, 528 (2001). It is not within the purview of this Court to review the
Commission’s determination of Claimapt’s credibility, or to re_mand for the Commiséion
to vacate the Commission’s Decision.

Even if this | Court had concluded that there was ex parte communication,
Claimant’s contention that such a ruling would compel -vacamr of the entire proceeding
below does not reﬂect the law in this State. Here, “although ex parte contacts are

strongly disfa;\/ofed, prejudice must be shown to obtain a reversal on this ground.” Bakala '
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v. Bakala, 352 S.C. 612, 623, 576 S.E.2d 156, 162 (2003). Claimant cites to Ellis v.

Proctor and Gamble Distribﬁting Co., 315 S.C. 283, 433 S.E.2d 856 (1993) in support her

demand that thé Commission’s credibility dgtermination “cannot- stand;” hoWever, in
Ellis, the court found evidence of judicial prejudice arising from ex parfe communication
‘because there was no evidence that supported the judge’s finding of fact. 315 S.C. at
285, 433 S.E.2d at 857. Here, there was ample evidence to support the Commission’s

findings. Claimant’s citation to the Georgia Court of Appeals'case, In the Interest of

D.D., offers nothing useful to Claimant by virtue of a different rule of law in Georgia
pertaining to ex parte communication with a judge. 713 S.E.2d 440, 444 (Ga. Ct. App.

2011). There, the court stated that ex parfe communication is presumptively harmful

error, which is not the rule in this State.? Id.; Bakala -v. ‘Bakala, 352 S.C. 612, 623, 576
S.E.2d 156, 162 (2003). |

| Claimant’s Petition does not raise an issue that this Court misapprehended or
overlooked. These same issues were thoroughly argued before this Court, and this Court
entered a well-reasoned decisién fully protecﬁVé of Claimant’s right to a fair heaﬁng.

3. Claimant has failed to show that this Court overlooked or
misapprehended its decision to remand for a determination of benefits

only.
Claima.nt asserts that the Commission’s statement as part of its Finding of Fact

No. 21 (R. 39) that Claimant “can work™ is an error of law because merely being able to
work is not sufficient to meet the test for total permanent disability under S.C. Code Ann.
'§ 42-9-10. Although Claimant requested total permanent disability, the Commission

awarded permanent partial disability instead. On appeal to this Court, Claimant argued

* The other Georgia cases Claimant cites to state the same rule. See Hargis v. State, 735 S.E.2d 9i 97
(Ga. App. 2012) (stating that “ex parte communications are presumed- to have been in error.”); Arpau v.

Arnau, 429 S.E.2d 116, 117 (1993) (same).
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.s__he was entitled to total disability under S.C. Code Ann. § 42-9-10; however, this Court -

affirmed the Commission’s determination of partial disability. Cléjmant’s Petition
merely rehashes her arguments already made and rejectéd by ﬁs Court. |

What Claimant fails to acknowledge is that Finding of Fact No. 21 was based
upon considering all of the evidence with the exception of the Letter from the
Con_nnission’é Compliance Division to the Attorney General. (R. 39, 40). The evidence
does not support total disability. Following her injury, Claimant worked for bail bonding
companies, and described herself as “self employed and lovingit.” (R. 38.—39). Claimant
became a certified bail b(l)nd.sman. (R. 38). She also earned a certificate in accounting.
(R. 349). Claimant was shown on a surveillance camera “squatting, bend_jng, and lifting
in a manner well-exceeding her self-reported work limitations.” (R. 38). Her vocational
.assessmcnt by Mr. Adams was conducted by telephone, thus depriving Mr. Adams the
ability to oBscrve Claimant. (R. 347). Additionally, Claimant failed to disclose that she
worked for A1 Bail Bonding following her departure from ABC Bail Bonds. (R. 349-
350).- Under these facts, Claimant caﬁnot show her “inability to perform services other

than those that are so limited in quality, dependability, or quantity that a reasonably stable

market for them does not exist.”. Stephenson v. Ri@c Servs., 323-S.C. 113, 118, 473

S.E.2d 699, 702 (1996). “Loss of earning capacity is the criterion.” Shealy v. Algernon

Blair Inc., 250 S.C. 106, 112, 156 S.E.2d 646, 649 (1967): “There is no recognition of
the element-s. of pain and suffering, -or of increased discomfort and difficulty in .
performing the work, as long as there is no di;ninuﬁon in eamiﬁg capacity.” Id.

The Co@ssion based its rejection of total permanent disability upon evidence

that, “considering the record as a whole, would allow reasonable minds to reach the same

10
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conclusion the administrative agency reached in order to Justify its action.” Etheredge v.

Monsanto Co., 349 S.C. 451, 456, 562 S.E.2d 679, 681-82 (Ct. App. 2002). “The
possibility of dfawing two inconsistent conclusions from the evidence does not prevent
an administrative agency's finding from being supported by substantial evidence.”” Ellis

v. Spartan Mills, 276 S.C. 216, 218, 277 S.E2d 216, 217 (1981). “Where there are

conflicts in the evidence over a féc_tual issue, the findings of the Commission .are
conclusive.” Etheridge, 349 S.C. 451, 455, 562 S.E.2d 679, 681 (Ct. App. 2002). In
keeping with these rules, this Court properly affirmed the ‘Commission’s award of

permanent partial disability.*

* Claimant once again raises Hutson v. S.C. State Ports Authority, 399 S.C. 381, 732 S.E.2d 500 (2012) to
support her argument that the Commission’s determination of partial disability is only based on

speculation. Respondents’ recitation of facts above, as well as in their Brief, debunks this claim. Further,
Claimant repeats her argument under Mann v. Travelers’ Ins.-Co., 176 S.C. 198, 179 S.E.796 (1935) that
she should be commended for working after her surgery, instead of having that fact held against her. Mann
is inapplicable because it involved a claim against an accidental insurance policy and not a workers’
compensation claim. Furthermore, the plaintiff in Mann proved he attempted but was unable to return to
his regular work. 176 S.C. at 204, 179 S.E. at 798 (the evidence showed “plaintiff was never able to do his
work after the accident, but only parts of it, and that the permanency of his disability became so apparent
that he was finally discharged”). Here, Claimant failed to prove she was unable to continue working or, in
fact, that she was not actively working at the time of the Hearing.
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CONCLUSION

For all the reasons stated herein, this Court should deny Clajmam’s Petition for

Rehearing.

July 24, 2014

Respectfully submitted,

McANGUS GOUDELOCK & COURIE LLC

Wl s

Weston Adams, ITT

James H. Lichty

Meridian 10® Floor .
1320 Main Street . &
PO Box 12519 .

Columbia, South Carolina 29211-2519

'(803) 779-2300

HelenF. Hiser .

735 Johnnie Dodds Bivd., Suite 200
P.O. Box 650007

Mount Pleasant, SC 29465

(843) 576-2500

Attorneys for Respondents
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The South Carolina Court of Appeals

Patricia Fore, Employee, Appellant,
!

V.

Griffco of Wampee, Inc., Employer, and Chartis Claims,
Inc., Carrier, Respondents.

Appellate Case No. 2012-212939

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no basis for grantmg a rehearing. Accordingly, the -

petition for rehearing is denied.

Columbia, South Carolina
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Stephen Benjamin Samuels, Esquire
Peter P. Leventis, IV, Esquire
James H. Lichty, Esquire

‘Weston Adams, 111, Esquire
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