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(WHEREUPON, the proceedings begin on the 5th day
réh, 2008 at approximately 9:10 a.m.)

THE COURT:  2006-JU-04-541, 2006-539, 2006-
540, 2006-542, 2006-543, 2007-417, 2007-420,
2007-418, 2007-415, 2007-419, 2007-411, 2007-413,
2007-416, 2007-414, 2007-412, 2007-409, 2007-410.
The matter before the Court this morning comes by
way of motion that has been filed by the attorney

for the juvenile. And I think notice of this was

~filed. It’s clocked January the 28th of 2008.

It’'s cgppiohed Motion to Challenge the
Constiﬁﬁtioné;ity of Juvenile Transfer Proceeding
affegtinévéll these mattérs. Thgfe is, in fact,
a wai?ér of é proceédiné thch is pending. We‘re
trying‘ﬁo‘fesolve any type of pretrial matters
with fespeét4to these proéeedinqs.

ﬁiﬁh that being said, unless there is
somethihéﬁfﬁither thét shéuld be placed on the
recora,‘ﬁf; Potter,-I’ll be happy to hear from
you. “Yoﬁ‘may speak. If it’s easier for you, you
may be séatéd while ydu make your argument so you
may make reference to some notes.

ﬁR. éOTTER: Yes, sir. If it pleases the

Court?
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THE COURT: Go ahead.

Mﬁ.“POTTER: Your Honor, as mentioned, I
had filed a motion in regards to challenglng the
constltutlonallty of the waiver statutes set
forth in SOuth Carolina Code of Laws. The
speci%ic etatutes are set forth in my brief in
the motion that have been filed with the court.
Judge, what we’re seeking or what I am seeking is
a determination by Your Honor to find that thoee
waiver statutes, in fact, are unconstitutional
and thatfthey violate.the Eighth Amendment, that
they yioiete_the Fourteenth Amendment equal
protection‘clause, as well as due process clauses
of the United States Constitution.

4fourHHonor, what I’'m asking you to do is
follow the path in which the United States

Supreme Court has set before us. United States

'Supreme Court found that the execution of 14 or

15- year old Juvenlles was unconstltutlonal They

then took another step down this path with Atkins

V. Vl;g_nla and made a determination that
erecution of mentally retarded defendants was, in
fact,‘unconstitutional. The next step they did |
was RoperAv. Simmons, which I’'m sure rour Honor

is familiar with and I provided that in
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materials,ﬁdealt with the execution of juveniles,
wlth'defendants who are under the age of 18.

What South Carolina. -- excuse me. What
Unlted States Supreme Court did is they gave us a
bright?llnevtest. They gave us a bright line
test eaying anyone who is under the age of 18
will notdbe executed. Now, Your Honor, I think
it’s clear4what Roper has determined and what the
reasonlng that relied behind Roper was. The
reason we are not executing defendants who are

under the age of 18 is because they_have

’ underdeveloped mlnds, they are immature and --

and thls lS the language directly out of Roper --

‘they are categorlcally less culpable than your

average crlmlnal That 'S the language that
ultlmately I'm g01ng to hang my hat on, Judge.

In the materlals I have provided for you,
there‘s clear scientific evidence documenting the
fact that a child, a jnvenlle has an undeveloped
ﬁind;.-Their mind is not developed to the point
of an‘adnlt The reasoning that Roper found that
because of the fact thlS Chlld -—- because of the
fact that the Chlld had an underdeveloped mind,
we’ re‘nctV901ng to execute them. They are

categorically less culpable than the average
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criminal; therefore, we’'re not going to execute
them.

Oﬁr position is thé reasoning, the logic,
and the foundation that is set forth in Roper ban
be appiieqvto the waiver statutes as well. The
reasoh‘ﬂby,they weren’t dealt with on a Supreme
Court leyelvis because the only issue before the

Supreﬁé Court was the execution of the juvenile.

. There was no challenge in regards to the

automatic waiver. statute.
This dealt with a l7-year-old who was
charged with murder, Rgper did. What Roper found

-- what the Court found in Roper was there are

three basic reasons why we are not going to do

this. ?dne;.juveniles‘lack of maturity. They
have éﬁ.;hdétdeQeloped sense of responsibility
that>Qe.§ihd in aduits. They are more apt to
give;ff'ﬁo‘make bad dééisions, to make ill
decisiops‘énd won't consider their actions and
their dééigions becauéeAthéy don’t have the
abiliﬁ?fﬁo‘db»sé. Again, I'm going.to refer to
you —- iifefér you.tOjthe,scientific evidence,
numeréus.afticles,.expefts that have determined
thatAfécﬁ.  ”

Two, Jjuveniles are more vulnerable and
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suSceptible to negative influence and outside -
pressure; "Your Honor, the co-Defendant involved
in this:case was an adult or is an adult. At the
time thiS!incident occdrred, my client was 15
years old. -

Three, the character of the juvenile is not
well formed as an adult. The personality traits
of juveniles are less fixed. Your Honor, we see
these’repo:ts coming in from R&E where they will
not aasign a bersohality disorder or any type of
dlagn051s to Juvenlles _ The reason they don’t do
that 1s because the mlnd is still being
developed The personallty is still being
developed AssigningAthe diagnosis of a
personallty disorder to a child is inappropriate
because the personallty 1s still underdeveloped.
That’sk§h§:they.won’t do that.

Theigogg;‘argument and reasoning can be
applled to the waiver statute because what the
waiver statute does -- and Your Honor is aware of
this ;— is we're g01ng to treat this kid as an
adulti.ﬁe’re going to treat a 15-year-old
defendant as if he's an adult That violates --
that flles in the face of the reasoning of Rgper

where theISupreme Court held that a defendant
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childlis'categorically less culpable than your
averaée.criminai. When he goes to adult court,
he's~§oih§ tc be—treated as a criminal, as an
average crlmlnal |

It is our p051t10n that the Roper reasoning
sald you can’'t do that. 1It’s our position based
upon the ggpgg dec151on that the statute, the
waiver statutes are unconstitutional. What we're
asking yop.to do, Judge, is stick to the statute,
down thedpath that the Supreme Court has led you.
The end of the path is not more executions of
chlldren under the age of 18. The end of the
path 1S"treat1ng-ch11dren as children and
treating adplts as adults- And that 1is
ultlmately what our posxtlon is. The fact that
nggr dealt Wlth multlple executions does not
matter' The reasonlng and the logic behind why
we don t execute chlldren can be applied to why
we don t send children to adult court.

Now,-the other aspect of my argument dealt
with Apprendl and Blakelz And I did cite Kent,
the ﬂgg_ factors in my brlef Your Honor, is
aware that Kent was decxded back in the 60s.

ppregdl ‘was a 2000 case, Blakely was 2004 or

2005 case, Roper was a post-2000 case. These are
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recentiyideveloped in Supreme Court. Kent did
hot have the benefit of scientific research and
scientific’knowledge that we have today. They
didn’t ‘have that. |
What‘the State is seeking to do on the

Aggregdi?aspeCt of our argument is remand him or
refer him to adult court. Right now, what he’s
charged'uith; he’s lookingvat a maximum penalty
of DJJ commithent until he’s 21. Six years from

the time of the incident until when he’s finally

committedf—— |

THE COURT | Just’a ﬁoment. Lock the door
please (Pause ) Go ahead

MR POTTER My client was 15 when these

crlmes were commltted He's looking at a maximum
of 51x years in detentlon under the juvenile
statutes - If he is walved to adult court, he’s
looklng at a maximum of 30 years just on the
armed robbery charge. He s looking at a maximum
of 20 years on the ABWIK charge. He'’s looking at

an addrtlonal flve on the weapons charge.

There s a’ chance he could be spending 55 years in

jail xf a c1rcurt court judge stacks that time

on. That 'S a srgnlflcant difference between

juvenlle court
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It's"our.position‘under Blakely and Apprendi
that ‘due ‘to the fact that‘we are looking at an
enhanoement of more time’for these charges that
he’s entitled to a jury trial. He's entitled to
have this: case determined by a jury..

When: the: State files a waiver motion, the
ultimate decision on waiver is with Your Honor.
One person. "The standard is a balancing test
under‘ChrishMiller, which I know you are familiar
with Chris Miller. Reading that case, I‘m not
necesSariiyvsure how you are supposed to balance
those factors, Judge. Does one factor weigh more
than the other° Do you glvevone more greater
welght than two° We don t know that. We know
that 1n the Chrls Mlller case, that there was the
ablllty to rehabllltatlon That was found by the
Supreme Court However, the waiver was not a
deterrent o

Honestly, I don’t know the equation that’s

supposed to be applled or used by the Court to

determlne whether or not 1t goes up or not. The
standard when you are looking at a fact from six
years to 30 years, should be, at the very least,

a reasonable doubt that should be determined by a

JurY
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qu;‘ﬂonor, the purpose of your position ~-
THE'COURT: Let me stop you. Assuming

waiverjf;’assuming any waiver case when a case is

waived“tdtGeneral Sessions, wouldn’t jury trial
apply at that level?

MR POTTER Yes, but at that point in
time, he:s.not -- the maximum penalty of six
years'is gone.

THE COURT: But a juvenile who is waived to
General Sessions court is still considered
innoeeht:f |

yBTEQCTiER: Correct.

TﬁE}CGURT' So the protections apply
regardless of - notw1thstand1ng your argument
concernlng the max1mums, I understand your
posxtlon concernlng that, but in terms of your
argument w1th regardlng to the right to trial,

the protectlons would still apply in General

~Se351ons court

MR POTTER ABut under Apprendi and
Blakgly we’re looking at enhancement factors.
Okay:_.That s a different factor as opposed to
just ah 1nnocence of guilt factor. Apprendi and
QLQ&g;z dealt with a 31tuat10n where the statute,

where‘a-defendant was charged under the statute.
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He'wasuqukihg at an excess time based upon prior
record and things of that sort. Those have to be
submitted}touthe jury and the jury has to make a
finding ehfthe reasonable doubt. 1It’s the same
Bereeexcept_it’s on a waiver level as opposed to
a‘triai‘leyel.' That’s the argument{

Qitimatelyp Your Honor’s position, in the
purpeSe?ef juvenile court, is to act as the

childfs parent. We constantly hear acting in the

best interest of the child. What is in the best

interest of this child?  What is in the best
iuterest{dflthis teen?v Sometimes the best
iuterestgef the'child-means going to R&E,
sometlmes 1t means commltment However, any
dec151on rendered by thls court is to act on the
best - 1nterest of the Chlld When Your Honor is
asked to walve a chlld up, the Court is hot.
taklng 1n the best 1nterest of the child. 1It’'s
our p051t10n that we’re entltled to a jury based
upon that.fact. - —

Tﬁe:main argument.we’ve got is the
constltutlonallty of the statute is grounded in
ngg;v. The main argument on the

constltutlonallty of the statute, the fact that

they are th‘ConStltUtlonal is grounded in Roper.
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IvdooftZWaht to echo ﬁyself, but that'is the crux
of.our‘arguhent. The language from Roper clearly
states.a:chiid juvenile defendant is
categorlcally -~ I don‘t know of any other
stronger‘language that the court could have used
- categorlcally less culpable than an adult.
Nou, we're g01ng to treat this child as an adult
even though he is categorically less culpable
than an'adult. " The waiver statute violates the
Eight'Amendment equal protection under due
process »That's our position.

THE COURT Let me ask you several
questlons before the SOllCltOr gets started. I
don’t. want to put thlS in the context of --
agaln; you submltted in your materials articles
and other substantlal documentatlon Unless the
State concedes or stlpulates that this is, in
fact, fact that I am to accept everything in
support of your motion 1n v1ew1ng the number of
arguments you ‘ve submitted, wouldn’t you agree
that thlS argument would be premature without
testlmony from expert wltnesses as to the --

MR POTTER Judge,_that s already been
determlned.A That’s case law. That’s what Roper

has determined. ‘That is law of the land. And
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the aréumeht'from the State saying that is not
law ofithe land is contradicting what'’s been
found:aiready’in Roper.

Whéﬁ ggggr was argued, there was omnibus
briefeifrle. There’s ah artiole specifically
citedéinfthere where one of the doctors signed an
affidaQitﬁsubmitted to the Supreme Court
(inaudible).' The Supreme Court has already
determineo~that a child’s brain does not develop‘
- it‘does not develop to the point where he is
an adult before the age of 18. That issue has
been determlned by the Court Any argument from
the State(agalnst that goes against what our
Supremehtohrt has already said.

THE COURT Are you aware of the state
hav1ng challenged -- there are South Carolina
Famlly Courts are non)ury courts There are
other states that allow jurles to hear these
casesyor cases in Famlly Court proceedings, not
in thls state As you know, the judge acts as a
maglstrateAln determining whether a case should
be waivéd;i

QR.ZPOTTER: Judge, in regards to the
waiverwaéeess -

THE COURT: I curious if you are aware of
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a case;
. vMﬁ]hPOTTER: Right. In regards to waiver
process} i’mfunaware of a.case dealing with that.
i'm awaretofusome caseS'out of Nebraska dealing
with the‘ﬁaiver statute.‘ But with regards to the
actual walver process, i'm unaware of anything.

However, as I mentioned before, the
reasonlng and loglc behind Roper can easily apply
to this: case. That’s the next obvious logical
step. The Court is saying we’'re not going
execute children because they are culpably -
they are'less culpable than the average criminal,
then the next loglcal progres510n is we’re not
gelné to try a Juvenlle in adult court because
he’s categorlcally less culpable than your
average crlmlnal

Why treat the Chlld as an adult in adult

court when we’ve got a finding under Roper that

'he s not an adult? The whole reasoning for the

walver statute is because we want to get tough on
crlmefl We re upset because kids commit violent
crimes.‘ Uhderstandably so. However, it clearly
showsLthatﬁthey are not categorized in the same
manherTas{an’adult. That is reason why we are

here'téday, That is the reason why the courts
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have“beeh set up to act in the child’s best
1nterest
A 15 year -old kid can’t buy cigarettes. Why

can t'he° "Can he be walved so that he can buy

cxgarettes°
THE COURT What about a l7-year-old?

MR. QQTTER: Well, that issue is not here.
That issﬁe'will be addressed. I plan on

challehgihg on that waiver statute. I haven’t

‘found7a"ca5e to do that. My argument is Roper

says no A 17 -year-old is not the same as an
adult under the scientific evidence that Roper
has found. »Categorlcally less culpable than the
average.crim;nal.

EHE‘QQURT: I'm just curious now so I’'m
just'aSKing hypothetically. You’ve got a 17—
year old who commltted a crime the day before his
or her blrthday and the next day they are 18.

You see any dlfference in that argument?

MR POTTER No. ’Your Honor, if he'’s 17 =--
the.Supreme Court has given us a bright line
1ntens1ve 18 is 1it. That is it. The Supreme -
C0urt sald they are not going to con51der a 17-
year- old who 1s 364 days old. They are not going

to conSLder that He’s still ineligible for
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1 executioh& The bright .line test is 18. So as I
2 mentiehed:before, the path has --
3 iHEtCCURT: You are_saying aside from
4 executiohaewhich obviously is the ultimate
5 punlshment, you are saying the Supreme Court in
6 that case, you are saying that the Supreme Court
7 1nd1cates aside from the execution, the
8 punishmeht_stage of it, there’s a bright line
9 test that'that juvenile can not be tried as an
10} adult? |
11 MR> POTTER That'’s my position, Your
12 Honor,;but we're not there yet. We’'re dealing
13 with a 15 year old Those cases are
14 distlngulshable We're deallng w1th a 15 -year-
15 old._‘ o |
16 | | THE COURT It still goes back to the
17 argument of (1naud1ble) through that perlod of
18 tlme.‘  i | |
‘ 19 ' @R;AéQIIER: ‘Correct. And Supreme Court in
} 20 ggggrisaid we're not eren going to consider a
21 juvehile Who,is sophisticated " We're not even
7 22 going to con31der that. The bright line test was
23 18. The next loglcal step is let’s treat
24 children;as children and adults as adults.
25 THE;éOGRT: All right. Anything else?
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- MRg'éoTTER: No, Your Honor.
THE COURT Solicitor
MR PHILLIPS Thank you, Your Honor. We

do not stlpulate to any articles that were
submltted in terms of expertlse or being judicial
notlce that we ask the Court to take. Your
Honor,'the last part of the discussion that dealt
with the commonallty between defense counsel and
the Court is when you get down to-a situation
where“youtare dealing with, one thing is
differenoe;inaage, the{difference between 17 and
364 days'and”lS, that you’ve got a very different
- thereis:going to be:a.bright line test
applled | ‘ -

I- thlnk that’s the reason that the Court was
so.narrow 1n ngg; That was just a death penalty
case. It was just whether or not a juvenile or
someone under 18 years old should be executed.
That' s the only questlon the Court dealt with.

The reason they didn’t deal with any other

questlons is ‘because under Kent, which was put

into effeet,ln 1966 by the court, it has to be
applied within the framework of South Carolina
statute for“juvenile waiver hearings.

Again, this is not an automatic waiver.
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This;is ajdiscretionaryiwaiver setting where the
Courtarszbeino asked tourule on that after having
an,evidentiary hearing. This is not a situation
where oecause of a juvenile’s age and the, uh,
chargesuhelwas faced with, this is not something
thatié'automatically being sent to circuit court
first}witn;the opportunity to be sent back down.
We’refasking the Court to review under the scope,
under the'framework of the 20-7-7605 and 20-7-
755, as Qéil as Kent,'nhether this juvenile
should be walved to General Sessions court.

I thlnk that’s crltlcally important to

dlStlngUlSh between Roper and what we have here.

We're asklng this court to review this juvenile’s

c1rcumstances We re not seeking to execute this
juvenlle of these charges We’re not asking the
Court to send him up so we can have him face a
death penalty charge. We re asking the Court in
a walver hearlng to see 1f waiver to General
Sessrons court is approprlate under this
juvenlle s set of c1rcumstances

The Court must evaluate the factors in Kent
and make a determlnatlon of whether the waiver is
approprlate on a case- by-case basis. We can not

executegjuvenlles. That’'s true under Roper, but
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1t does not say we can’‘t waive juveniles to adult
court after the family court makes appropriate
f;ndlngs and consideration of the Kent factors.
Your'Honor, with regard to Apprendi, which
is the other; I think,:the other major issue that
the defense,raises,' pprendi is very clearly
dlstlngu1shable from what we have in this case.

Apprendl was a case out in New Jersey where the

-court was addressing whether it was appropriate

to enhance a person -- this was —-- actually was
an‘adnltfcase - whether they enhanced a person’s
sentence’based on other'factors. \

' It was a hate crime case. The defendant had
entered a plea to a weapons charge. After
enterlng the plea, the prosecutlon filed a motion
to enhance the sentence based on New Jersey’s
hate crlme statute There was —— a process that
they‘used in the enhancement setting, was that
they had an ev1den—— I don t even know if it was
an ev1dent1ary hearlng, but certainly, it was not
a Jury trlal and the standard of proof resulting
by the preponderance of the evidence was not

beyond a reasonable doubt. So the Defendant’s

rlghtspln that SLtuatlon were not protected.

Clearly, the biggest difference between what
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we're seeklng to do here and what was done in
Aggrend; 1n adult court is that we’re not seeking
torhaye-th;s juvenlle,sentenced or penalized
beyondethe statutofily:prescribed maximum for any
of the'eharges that the law allows us basically.
we*;ernetlasking the Cqurt to sentence him to any
more:than;what the statute authorizes that sets
for the penalty for armed robbery, the kidnaping

and the_other charges that he’s facing. That'’s

‘not what.we’re seeking. We’re not seeking the

death penalty and we are not seeklng to punish
him beyond the scope of those statutes. Your
Honor,.that causes me to conclude that Apprendi
is clearly dlStlﬂgUlShable and not applicable
under the facts in thlS case I'll be happy to
answer an? questlons that the Court may have at
this tlme |
| THE COURT All :ight. Thank you.

Anyﬁ;esponse? o

MR.ePQTTERt  Yes, Your Honor. Judge, armed
robberyt;s:dangerous. The maximum sentence is 30
years,.;AQQrendi tells what additional factors
couldeetetm;ne whether or not the defendant
ceuld §e5sentenced to an enhancement under the

origihalfc:ime. That’s what Your Honor’s doing.




11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Motions

23

23

You ate cehsidering additional factors, other
factors‘teadetermine whether or not he could
spend;i01te 30 years in the penitentiary versus
six yéAréiin-the DJJ facility.

Ih,teéards to the issues on Roper, waiver
was hettaddressed in ngg;. The defendant was 17
yearsvoldfat'the time. ‘I'm assuming it was an
automatic'waiver»statute or a determination that
whether,ot not the definition of a child who was
15‘were,irtelevant or as an adult at 17 were
itrelevathAU

Hewetet, the reasonlng and the logical
foundatlon behind what the Court ruled in Roper
applles w1th walvers How can we treat a child
as an. adult when the court uses the language,
agaln :categorlcally less culpable than the
average crlmlnal That ea511y dovetalls in.
That eaSLly fits to what the waiver statute is

talklng about That is why the waiver statute is

' unconstltutlonal It violates due process. It

v1olates equal protectlon It is a
dlsproportlonate, uh, impact upon this particular
defendant |

TBE.COURT: Okay. Solicitor, anything

else? = -
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ﬁRI-QHIﬂLIPS:  No; four Honor .

?QEJéoURT: Aliiright. Thank you.

M;Q Qatter, anything else for the record?

MRi PQTTER:‘ Nothing on this particular
motiqh; ‘There are some additional iséues that we
have:réigéd.‘ |

fﬁ# 66UﬁT: That was sent to me this
morniﬁg}aiéq?

MR,’§OTTER: Yes, sir.

Tﬁﬁ1éOURT: All right. Thank you.

‘ﬁRilédiTERr WhatéVer Your Honor’s ruling,

I wouquaskuyou-to.consider doing a written

order.
THE COURT: Separate written order?
MR. -POTTER: "~ Yes, sir.

IHE,COURT: All right. Thank you.

:Soliéitor, anything else on the motion?

,MB,BQQILLIPS: No, Your Honor.

tTHE’fOURT: ‘What else is there aside from
that mo£i§n?~

‘ﬁR; POTTER: Judge, -we need a guardian
appointed,5lwe’re having trouble having my
cliep;fs.mqther cooperating as far as showing up

for courﬁ;y I would move that a Guardian ad Litem
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be appointed until the conclusion of this case.
THE COURT: Let me go off the record to
have the attorneys speak.

(WHEREpPon;:ﬁhe proceeding is concluded.)
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I, the undersigned, Teresa B. Johnson, Official
Court Reporterlfor the Thirteehth Judicial Circuit of
the State of Soﬁth Carolina, do hereby certify that
the foregoing:is a true, accurate and complete
Transcript-ofvaecord of all the proceedings ﬁad~and
evidence introduced in the trial of the captioned
case, rela£i§epto appeal, in the Family Court for
Anderson, Soutﬁ Carolina, on this 29th day of August,
2011. |

I do Eurcﬁér certify that.I am neither of kin,

counsel nor interest to any party hereto.

V1

Teresa B.~Johnson

Official Court Reporter
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