
'-'," \ 

. "-'" 

-,(, 

" :-: 

, 
\' 

ST ATE OF SOUTH CAROLINA 
.ORIGINAL 

IN THE COURT OF APPEALS 

Appeal from Anderson County 
Honorable 1. Cordell Maddox,k, Circuit Court Judge 

THE STATE, 

, Respondent, 

vs. 

"JARMEL LAMONT RICE, 

Appellant. 

SUPPLEMENTAL RECORD ON APPEAL 

ROBERT M. PACHAK 
Appellate Defender . 

ALAN WILSON· 
Attorney Gene~l 

S.C. Commission on Indigent Defense 
Division of Appellate Defense 
Post Office Box 11589 
Columbia, SC 29211 
(803) 734-1330 

ATTORNEY FOR APPELLANT 

" ~'f"' ~ JVED 
MAR ~ 0 2012 

S(; ('uun 01 ApPeals 

JOHN W. McINTOSH 
. ChiefDeputy Atto~ey General· 

SALLEY W. ELLIOTT 
Senior Assistant Deputy Attorney General. 

MARK R. FARTHING 
Assistant Attorney, General 

Post Office Box 1 1549 
Columbia, SC 292}1 
(803) 734,.3727 

CHRISTINA T.ADAMS . 
Solicitor, Tenth Judicial Circuit 

100 South Main Street 
Anderson, SC 29624. 
(864) 260-4046 

A ITORNEYS FOR RESPONOENT 

,'-' 



INDEX 

Index. . ................................................................................................................................ 1 

March 5, 2008 Motion Hearing Transcript. ....................................................................... I 



STATE OF SOUTH CAROLINA 

COUNTY OF ANDERSON 

State of South Carolina, 

Plaintiff, 

-VS-

Jermal Rice, 

Defendant. 

) 
) 
) 
) 
) 

1 
IN THE FAMILY COURT 

TRANSCRIPT OF RECORD 

} Case 
) 

) 
) 
) 
) 
} 
) 

------------------~---------) 

Noes) .:2009GS0400988, 
2009GS0400990, 
2009GS0400993, 
2009GS0400998, 
2007'J'U04 00 53 9, 
2007<lU0400540, 
2007JU0400541, 
2007JU0400542, 
2007JU0400543 

March OS, 2008 
Anderson, South Carolina 

8 E FOR E; 

HONORABLE BARRY W. KNOBEL, Judge. 

A, P PEA RAN C E S: 

DAVID PHILLIPS, Esquire 
Attorn~~ f6r the State 

ANDREW POTTER, Esquire 
Attorney for the Defendant 

Recorded by: Jane Cain 
Family Court Reporter 

Transcribed by: Teresa 8. Johnson 
Circuit Court Reporter 



Motions 

.Certificaie of Reporter 

2 
!NQE~ 

DIRECT CROSS REDIRECT RECROSS 

4 



EXHIBITS PAGE 

DESCRIPTION 

PLAINTIFF EXHIBITS 

(No exhibits offered.) 

DEFENSE EXHIBITS 

(No exhibits offered.) 

COURT EXHIBITS 

(No exhibits offered.) 

---- ------- -----------

3 



4 
Motions 4 

2 (WHEREUPON, the proceedings begin on'the 5th day 

3 o! March, 2008 at approximately 9:10 a.m.) 

4 THE COURT: 2006-JU-04-541, 2006-539, 2006-

5 540, 2006-542, 2006-543, 2007-417, 2007-420, 

6 2007-418, 2007-415, 2007-419, 2007-411, 2007-413, 

7 2007-416, 2007-414, 2007-412, 2007-409, 2007-410. 

8 The matter before the Court this morning comes by 

9 way of motion that has been filed by the attorney 

10 for the juvenile. And I think notice of this was 

11 filed. It's clocked January the 28th of 2008. 

12 It's captioned Motion to Challenge the 

13 Constitutionality of Juvenile Transfer Proceeding 

14 affecting all these matters. The~e is, in fact, 
I 

15 a waiver of a proceeding which is pending. We're 

16 trying to resolve any type of pretrial matters 

17 with respect to these proceedings. 

18 With that being said, unless there is 
. :":,. 

19 something further that should be placed on the 

20 record, Mr. Potter, I'll be happy to hear from 

21 you. You may speak. If it's easier for you, you 

22 may be seated while you make your argument so you 

23 may make reference to some notes. 

24 MR. POTTER: Yes, sir. If it pleases the 

25 Court? 
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1 THE COURT: Go ahead. 

2 MR. POTTER: Your Honor, as mentioned, I 

3 had filed a motion in regards to challenging the 

4 constitutionality of the waiver statutes set 

5 forth in Sou~h Carolina Code of Laws. The 

6 specific statutes are set forth in my brief in 

7 the motion that have been filed with the court. 

8 Judge, what we're seeking or what lam seeking is 

9 a determination by Your Honor to find that those 

10 waiver statutes, in fact, are unconstitutional 

11 and that ,they violate the Eighth Amendment, that 

12 they violate the Fourteenth Amendment equal 

13 protec~iOri clause, as well as due process clauses 

14 of the United States Constitution. 

15 Your Honor, what I'm asking you to do is 

16 follow the path in which the United States 

17 Supreme Court has set before us. United States 

18 Supreme Court found that the execution of 14 or 

19 15-year-old juveniles was unconstitutional. They 

20 then took another step down this path with Atkins 

21 v'. Virginia and made a determination that 

22 execution of mentally retarded defendants was, in 

23 fact, unconstitutional. The next step they did 

24 was Roper v. Simmons, which I'm sure Your Honor 

25 is familiar with and I provided that in 
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1 materials~.dealt with the execution of juveniles, 

2 w~th defendants who are under the age of 18. 

3 What, South Carolina -- excuse me. What 

4 United States Supreme Court did i~ they gave us a 

5 brigh~,line test. They gave us a bright line 

6 test ~aying anyone who is under the age of 18 

7 will not be executed. Now, Your Honor, I think 

8 it's clear what Roper has determined and what the 

9 reasoning that relied behind Roper was. The 

10 reason we are not executing defendants whb are 

11 under the age of 18 is because they.have 

12 .. underdeveloped minds, they are immature and 

13 and this ~s the language directly out of RQpe~ 

14 they are categorically less culpable than your 

15 average criminal. Thatis the language that 

16 ultimately I'm going to hang my hat on, Judge. 

17 In the materials I have provided for you, 

18 there's clear scientific evidence documenting the 

19 fact that a child, a juvenile has an undeveloped 

20 mind. Their mind is not developed to the point 

21 of an adult. The reasoning that Roper found that 

22 because bfthe fact this child -- because of the 

23 fact that'~he child had an underdeveloped mind,· 

24 we'ra, not 90ing to execute them. They are 

25 categorically less culpable than the a~erage 

,,- c',.: . 
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1 criminal,· therefore, we're not going to execute 

2 them. 

3 Our position is the reasoning, the logic, 

4 and the foundation that is set forth in Roper can 

5 be app~i~4 to the waiver statutes as well. The 

6 reason why they weren't, dealt with on a Supreme 

7 Court level is because the only issue before the 
~ '. 

8 Supreme Court was the execution of the juvenile. 

9 There was no challenge in regards to the 

10 automatic waiver statute. 

11 ThiS dealt with a 17-year-old who was 

12 charged with murder, Roper did. What Roper found 

13 -- what ·the Court found in Roper was there are 

14 three basic reasons why we are not going to do 

15 this. 'One, juveniles lack of matur ity. They 

16 have an underdeveloped sense of responsibility 
, 

17 that we find in adults. They are more apt to 

18 give 7- to make bad decisions, to make ill 

19 decisions and won't consider their actions and 

20 their decisions because they don't have the 

21 ability to do so. Again, I'm going to refer to 

22 you -- I refer youto'thescientific evidence, 

23 numerous. articles, experts that have determined 

24 that fact. 

25 Tw~, juveniles are more vulnerable and 
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1 susceptible to negative influence and outside . 

2 

3 

press~te.Your Honor, the co-Defendant involved 

in thi~casewas an adult or is an adult. At the 

_4 time this' incident occurred, my client was 15 

5 years old. 

6 Three, the character of the juvenile is not 

7 

B 

9 

10 

11 

12 

. 13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

well formed as an adult. The personality traits 

of juveniles are less fixed. Your Honor, we see 

these reports coming in from R&E where they will 

not assign a personality disorder or any type of 

diagnos~s'to juveniles. The reason they don't do 

that is because the mind is still being 

developed. The personality is still being 

developed. Assigning the diagnosis of a 

personality disorder to a child is inappropriate 

because the personality is still underdeveloped. 
. '. '. 

That's why they won't do that. 

The Roper argument and reasoning can be 

applied to the waiver statute because what the 

waiver statute does -- and Your Honor is aware of 

this -- is we're going to treat this kid as an 
., " 

adult~ We'r~ going to treat a l5-year-old 

defendaht as if he's an adult. That violates 

that fl~esin the face of the reasoning of Roper 

where the Supreme Court held that a defendant 
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1 chi1dis~~t~gorically less culpable than your 

2 average criminal. When he goes to adult court, 

3 he's gofng to be treated as a criminal, as an 

4 average ,criminal. 

5 It is our position-that the Roper reasoning 

6 said you can't do that. It's our position based 

1 upon the Roper decision that the statute, the 

8 waiver statutes are unconstitutional. What we're 

9 asking you,to do, Judge, is stick to the statute, 

10 down the' path that the Supreme Court has led you. 

11 The end of the path is not more executions of 

12 children under the age of 18. The end of the 

13 path is treating-children as children and 

14 treating adults as adults. And that is 

15 ultimately what our position is. The fact that 

16 Roper dealt with multiple executions does not 
' .. :' 

11 matter~ ,The reasoning and the logic behind why 

18 we don't execute children can be applied to why 

19 we don't send children to adult court. 

20 Now, the other aspect of my argument dealt 

21 with Apprendi and Blakely. And I did cite Kent, 
, " 

22 the K~nt factors in my brief. Your Honor, is 

23 aware that Kent was decided back in the 60s. 

24 Apprendiwas a 2000 case, Blakel~ was 2004 or 

25 2005 case; Roper was a post-2000 case. These are 

. ., . 
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1 recently developed in Supreme Court. Kent did 

2 not hav~ the benefit of scientific research and 

3 scientific knowledge that we have today. They 

4 didn't:h~~e that. 

5 What the State is seeking to do on the 

6 Apprendi:~spect of our argument is remand him or 
'. 

7 rSfer him ,to adult court. Right now, what he's 

8 charged'~ith, he's looking at a maximum penalty 

9 of DJJ commitment until he's 21. Six years from 

10 the time of ,the incident until when heis finally 

11 committed',--

12 THE COURT: Just a moment. Lock the door 

13 please.' (Pause.) Go ahead. 

14 MEt; ',POTTER: My client was 15 when these 

15 crimes were committed. He's looking at a maximum 

16 of six years, in detention under the juvenile 

17 statutes .. If he is waived to adult court, he's 

18 looking, at a maximum of 30 years just on the 

19 armed robbery charge. He's looking at a maximum 

20 of 20 years on the ABWIK charge. He's looking at 

21 an additional five on the weapons charge. 

22 There's a chance he could be spending 55 years in ..... 

23 jail if a circuit court judge stacks that time 

24 on. 'That's a significant difference between 

25 juvenil~ court. 
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1 It's' our position under Blakel~ and Apprehdi 

2 that 'due 3to the fact that we are looking at an 

3 enhancement of more time 'for these charges that 

q he's erttitle4 to a jury trial. He's entitled to 

5 have ·thi~ case determined by a jury., 

6 When the' State files a waiver motion, the 

'7 ultimate decision on waiver is with Your Honor. 

8 One person. The standard is a balancing test 

9 under Chri.s Miller, which I know you are .familiar 

10 with Chris Miller. Reading that case, I'm not 

11 neces~a~ilysure how you are supposed to balance 

12 those factors, Judge. Does one factor weigh more 

13 than t~e"6t~er? Do you give one more greater 

1q weight than two? We don't know that. We know 

15 that in the Chris'Miller case, that there was the 

16 ability to rehabilitation. That was found by the 

17 Supreme Court. However, the waiver was not a 

18 deterrent. 

19 H?nestly, I don't know the equation that's 

20 suppo~ed to be applied or used by the Court to 

21 determine whether or not it goes up or not. The 

22 standard, 'when you are looking at a fact from six 

23 years to.30 years, should be, at the very least, 

2q a reasonable doubt that should be determined by a 

25 jury. 



12 
Motions 12 

, .' 

1 Your .~onor, the purpose of your position 

2 THE COURT: Let me stop you. Assuming 

3 waiver .-:-:- assuming any waiver case when a case is 

4 waived t,o.General Sessions, wouldn't jury trial 

5 apply at that level? 

6 MR.. POTTER: Yes, but at that point in 

7 time, he:'s. not the maximum penalty of six 

8 years is gone. 

9 THE:COURT: But a juvenile who is waived to 

10 General Sessions court is still considered 

11 innoceht. 

12 MR .. faTTER: Correct. 

13 THE COURT: So the protections apply 

14 rega~dl~~s of -- notwithstanding your argument 

15 concerning the maximums, I understand your 
. '/, '. 

16 position concerning that, but in terms of your 

17 argument with regarding to the right to trial, 

18 the ~rotections would still apply in General 

19 Sessions court. 

20 MR. POTTER: But under Apprendi and 

21 Blakely, we're looking at enhancement factors. 

22 Okay~ That's a different factor as opposed to 

23 just anirinocence of guilt factor. Apprendi and 

24 Blakely dealt with a situation where the statute, 

25 wh~r~ a ~~fendant was charged under the statute. 
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1 He w~~ looking at an excess time based upon prior 

2 record and things of that sort. Those have to be 

3 submitted ~tothe jury and.the jury has to make a 

4 findihg oh:the reasonable doubt. It's the same 
. . 

5 here except it's on a waiver level as opposed to 

6 a trial leVel. That's the argument. 

7 Ultim~tely, Yoar Honor's position, in the 

8 pur~ose-6f juvenile court, is to act as the 

9 child.'s parent. We constantly hear acting in the 

10 best interest of the child. What is in the best 

11 inter~st of this ch~ld?· What is in the best 
';' . 

12 iriterest of this teen? Sometimes the best 
. '.' 

13 interest of the child means going to R&E, 

14 sometime~_ it means commitment. However, any 

15 decision'rendered by this court is to act on the 

16 best ·interest of the child. When Your Honor is 

17 asked·to waive a child up, the Court is no~ 

18 taking in the best interest of the child. It's 

19 our position that we're entitled to a jury based 

20 upon that fact. 

21 The main argument we've got is the 

22 constlttitlonality of the statute is grounded in 

23 R6per';The main argument on the 

24 constitutionality of the statute, the fact that 

25 they are not constitutional is grounded in Roper. 
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14 

I don't want to echo myself, but that i~ the crux 

of.our argument. The language from Roper clearly 

states a child, juvenile defendant is 

categorically -- I don'·t know of any other 

stronger language that the court could have used 

-~ categorically less culpable than an adult. 

7 NOw, we're going to treat· this child as 'an adult 

8 

9 

10 

11 

12 

13 

14 

15 

16 

even though he is categorically less culpable' 

than an'adult. The waiver statute violates the 

Eight Amendment equal protection under due 

process .. That's our position. 

THE COURT: Let me ask you several 

questions before the Solicitor gets started. I 
.' . . 

don't.~ant to put this in the context of -~ 

againiYo~ submitted in your materials articles 

and other substantial documentation. Unless the 

17 State co~cedes or stipulates that this is, in 

18 fact, fact that I am to accept everything in 

20 

21 

22 

23 

24 

25 

support of your motion in viewing the number of 
'. ;. 

arguments you've submitted, wouldn't you agree 

that this argument would be premature without 

testimony.from expert witnesses as to the --

MR. POTTER: Judge, that's already been 

deter~ined. That's case law. That's what Roper 

has determined. That is law of the land. And 

I 
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1 the argument from the State saying that is not 

2 law 6f:the land is contradicting what's been 

3 found aiieadi in Roper. 

4 When Roper was argued, there was omnibus 

5 briefscfile. There's an article specifically 

6 citedin~here where one of the doctors signed an 

7 affid~vit'submitted to the Supreme Court 

8 (inaudibl~). The Supre~e Court has already 

9 determin~d that a child's brain does not develop 

1.0 it does not develop to the point where he is 

11 an adult before the age of 18. That issue has 

12 been.c;letermined by the Court. Any argument from 

13 the State against that goes against what our 

14 Supreme Court has alread~ said. 

15 THE COURT: Are you aware of the state 

16 having challenged -- there are South Carolina 

17 Family Cou~ts are nonjury courts. There are 

18 other· states that allow. juries to hear these 
.' ',' :"; ~. 

19 cases or cases in Family Court proceedings, not 

20 in this state. As you know, the judge acts as a 

21 magistrate in determining whether a case should 

22 be waived~' 

23 MR. POTTER: Judge, in regards to the 

25 THE'COURT: I curious if you are aware of 
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18 
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20 
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24 

25 
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16 
16 

a case. 

MR .. POTTER: Right. In regards to waiver 

process, I'm unaware of a case dealing with that. 

I'm aware.of·some cases out of Nebraska dealing 

with the waiver statute. But with regards to the 

actual waiver process, I'm unaware of anything. 

Howe~er, as I mentioned before, the 

reasoning and logic behind Roper can easily apply 

to th~~c~~e. That's the next obvious logical 

step. The Court is saying we're not· going 

execute children because they are culpably 

they ~re less culpable than the average criminal,· 
'-, '. 

then the next logical progression is we're not 

going to try a juvenile in adult court because 

he's categorically less culpable than your 

average criminal. 

Whytteat the child as an adult in adult 
. ,:' ',' 

court'wh~ri we've got a finding under Roper that 

he's riot· an adult? The whole reasoning for the 

waiver ~tatute is because we want to get tough on 

cr ime. ~e.' re upset because kids commi t violent 

crimes. Understandably so. However, it clearly 

show~'that they are not categorized in the same 

manner ~s- an adult. That is reason why we are 

heret6day. That is the reason why the courts 
. .:;' 
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1 have'been,set up to act in the child's best 

2 inter~st. 

3 A 15~yeat-old kid ~an't buy cigarettes. Why 

4 can't'he? Can he be waiv~d so that he can buy 

5 cigarettes? 

6 THE COURT: What about a 17-year-old? 

7 MR. POTTER: Well, that issue is not here. 

8 That issti~ will be addressed. I plan on 

9 challenging on that waiver $tatute. I haven't 

10 found',' a ,case to do .that. My argument is Roper 

11 says nC). 'A 17-year-old is not the same as an 

12 adultund~r the scientific evidence that Roper 

13 has found: Categorically less ,culpable than the 

14 average ~riminal. 

15 THE COURT: I'm just curious now so I'm 

16 just asking hypothetically. You've got a 17-

17 year~old'VJho committed'a crime the day before his 

18 or her birthday and the next day they are 18. 

19 You see any difference in that argument? 

20 MR. POTTER: No. Your Honor, if he's 17 

21 the Suprem~ Court has given us a bright line 

22 inte~si~~. 18 is it. That is it. The Supreme 

23 Court said they are not going to consider a 17-

24 year-old,who is 364 days old. They are not going 

25 to consider that. He's still ineligible for 
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18 
18 

executibn. The bright ;line test is 18. So as I 

mentioned, before, the path has --

THE COURT: You are saying aside from 

eX,ecution"which obviously is the ultimate 

punishment, you are saying the Supreme Court in 

thatc~5~, you are saying that the Supreme Court 

indicates aside from the execution, the 

punishment stage of it, there's a bright line 

test that that juvenile can not be tried as an 

adult.? 

MR. POTTER: That's my position, Your 

Honor, but we're not there yet. We're dealing 

witha15-y~ar-old. Those cases are 
"'. ' 

distinguishable. We're dealing with a 15-year-

old. 
", :', 

THE 'COURT: It still goes back to the 

aigumentof (inaudible) through that period of 
, :', 

time. 

MR. POTTER: Correct. And Supreme Court in 

Roper said we're not even going to consider a 

juvenil~ who is sophisticated. We're not even 

going to consider that~ The bright line test was 

18. The next logical step is let's treat 

childt~n~ ~$ children and adults as adults. 

THE 'COURT: All right. Anything else? 
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1 MR. POTTER: No, Your Honor. 

2 THE COURT: Solicitor. 

3 MR. PHILLIPS: Thank you, Your Honor. We 

4 do riot stipulate to any articles that were 

5 submitted -in terms of expertise or being judicial 

6 notice that we ask the Court to take. Your 

7 Honor" the last part of the discussion that dealt 

8 with the commonality between defense counsel and 
" 

9 the Court, is when you get down to-a situation 

10 where~you are dealing with, one thing is 

11 differehc~in age, the'difference between 17 and 

12 364 days and,18, that ,you've ~ot a very different 

13 -- th~re'sgoing to bea bright line test 
;: ~ , 

14 appli~d.' 

15 I think that's the reason that the Court was 

16 so narrow in' Roper. That was just a death penalty 

17 case.' It was just whether or not a juvenile or 

18 Someone under 18 years old should be executed. 

19 ~hat'~ th~: only question the Court dealt with. 

20 The reason they didn't deal with any other 

21 question~'isbecause under Kent, which was put 

22 into effect ,in 1966 by the court, it has to be 

23 appli~d within the framework of South Carolina 

24 stat~te loi juvenile waiver hearings. 

25 Aga~n, this is not an automatic waiver. 
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1 This .is a.,discretionary. waiver setting where the 

2 Court,is.~eing asked to rule on that after having 

3 an evidentiary hearing. This is not a situation 

4 where because of a juvenile's age and the, uh, 

5 charges ,he was faced with, this is not" something 

6 that is' automatically being sent to circuit court 

7 first~iththe opportunity to be sent back down. 

8 we're~sking the Court to review under the scope, 

9 under the framework of the 20~7-7605 and 20-7-

10 755, as well as Kent,whether this juvenile 

11 shouldb~'waived to General Sessions court. 

12 I think that's critically important to 

13 distinguish between Roper and what we have here. 
" " ' .. ' 

14 We'rea~king this court to review this juvenile's 

15 

16 

17 

citcumstances. We're not seeking to execute this 

juvenile of these charges. We're not asking the 

Court' to send him up so we can have him face a 
" <' -~. i-; 

18 death penalty charge. We're asking the Court in 

19 a waiver hearing to see if waiver to General 

20 Sessions court is appropriate under this 

21 juvenile's set of circumstances. 

22 The 'Court must eviluate the factors in Kent 

23 and mak~a determination of whether the waiver is 

24 

25 

appr6prlate on a case-by~case basis. We can not 

execute jUveniles. That's true under Roper, but 

I 
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1 it does not say we can't waive juveniles to adult 

2 court after the family court makes appropriate 

3 findings and consideration of the Kent factors. 

4 Your 'Honor, with regard to Apprendi, which 

5 is the other,' I think, ,the other major issue that 

6 the defense raises, Apprendi is very clearly 

7 distihgui~hable from what we have in this case. 

8 Apprendi'~as a case out in New Jersey where the 

9 court was addressing whether it was appropriate 

10 to enhance a person -- this was -- actually was 

11 an adult case -- whether they enhanced a person's 

12 sen~ence based on other factors . 
. ,':" ", :',' .' . 

13 It was a hate crime case. The defendant had 

14 entered' a plea to a weapons charge. After 

15: entering the plea, the prosecution'filed a motion 

16 to enhance the sentence based on New Jersey's 

17 

18 

19 

20 

21 

22 

23 

24 

25 

' .. ; ',,-' 

hate crime statute. There was -- a process that 
"':" .. 

they used in the enhancement setting, was that 

they had ~n eviden-- I don't even know if it was 

an' evidentiary hearing, but certainly, it was not 

a jury trial and the standard of proof resulting 

by the preponderance of the evidence was not 

beyond ~' reasonable doubt. So the Defendant's 

rightsirr'that'situation were not protected. 

Clearly, the bigg~st difference between what 



'Motions 

1 

2 

3 

4 

5 
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8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 "' 

21 

22 

23 

24 

25 

22 
22 

we're ,'seeking to do here and what was done in 

Appreridiih adult court is that we're not seeking 

to, have ,this 'juvenile sentenced or pena"lized 

beyondth~ statutorily prescribed maximum for any 

of the ch~rges that t~e law allows us basically. 

we'renotAsking the COllrt to sentence him to any 

more than, what the statute authorizes that sets 

for the penalty for armed robbery, the kidnaping 

and the other charges that he's facing. That's 

not what,we're seeking. We're not seeking the 

deathpen~lty and we are not seeking to punish 

him bey6~d' the scope of those statutes. Your 

Honor, that causes me to conclude that Apprendi 

is cl~arly distinguishable and not applicable 

under the, facts in this cas~. I'll be happy to 
, ' , 

answe~ an~ questions that the Court may have at 
: . '. . 

. .' . , 

thi's time ~ " 

THE ,COURT: All right. Thank you. 

Any response? 

MR. POTTER: Yes, Your Honor. Judge, armed 

robbery isd~ngerous. The maximum sentence is 30 

years. Agprendi tells what additional factors 

could'd~termine whether or not the defendant 

could be sentenced to an enhancement under the 

origirialcrime. That's what Your Honor's doing. 
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1 You ate cotisidering additional factors, other 

2 factors tbdetermine whether or not he could 

3 spend10~6 30 years in the peniteritiary versus 

4 six y~ar~ :irithe DJJ facility. 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

In reqards to the issues on Roper, waiver 

was not~d~ressed in Roper. The defendant was 17 

years old. at the time.: I'm assuming it was an 

autom~tic waiver statute or a determination that 

whether .or not the definition of a child who was 

17 weieirrelevant or as an adult at 17 were 

irrelevant~ 

However, the reasoning and the logical 

foundation. behind what the Court ruled in Roper 

applies with waivers. How can we treat a child 

as an. adult when the court uses the language, 
.', .... 

~gain~, c~tegorically less. culpable than the 

averagecr~minal. That easily dovetails in. 

That ~asily fits to what the waiver statute is 

talking about. That is why the waiver statute is 

unconstitutional. It violates due process. It 

violates equal protection. It is a 

disproportionate, uh, impact upon this particular 

defendant. 

THE COURT: Okay. Solicitor, anything 

else?' 
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MR.. PHILLIPS : No~ Your Honor. 

THE'COURT: All right. Thank you. 

Mr. ~otter, anything else for the record? 

MR. POTTER:' Nothing on this particular 

motion~ 'There are some additional issues that we 

have r'aised. ' 

THE' COURT: That was sent to me this 
". . -

morniI19, also? 
" , 

MR. £>OTTER: Yes, sir. 

THE ,COURT: All right. Thank you. 

MR. POTTER:, Wha,tever Your Honor's ruling, 

I would ask you to consider doing a written 

order', 

THE COURT: Separate written order? 

MR.,' POTTER: Yes, sir. 

THE COURT: All right. Thank you. 

~01{6~tor, anything else on the motion? 

MR. "PHILLIPS: No, Your. Honor. 

:THE' COURT: What else is there aside from 

that motiqn? 

,MR ~ POTTER: Judge, ,we need a guardian 

a~pointed~ We're having trouble having my 

c1ie0t's ,mother cooperating as far as showing up 
, , 

for court;,: I would move that a Guardian ad Litem 

:.' . 

.... .. 
'., ". 
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1 ble appoirit'ed 'until the conclusion of this case. 

2 THE' COURT: Let me go off the record to ' 

3 have th~,attorneys speak. 

4 (WHEREUPON; ·the proceeding is concluded.) 

5 

\,: . 
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1 I, the undersigned, Teresa B. Johnson, Official 

2 Court Reporter for the Thirteenth Judicial Circuit of 

3 the state of South Carolina, do hereby certify that 

4 the foregoing is a true, accurate and complete 

5 Transcript of Record of all the proceedings had and 

6 evidence introquced in the trial of the captioned 

7 case, relativ~.to appeal, in the Family Court for 

8 Anderson, South Carolina, on this 29th day of August, 

9 2011. 

10 I do further certify that I am neither of kin, 

11 counsel nor interest to any party hereto. 

12 

13 
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15 

16 

17 
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19 

20 

21 

22 

23 

24 

Teresa 

Official Court Reporter 

: ",' 
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