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'STATE OF SOUTH CAROLINA

In The Supreme Court

CERTIORARI TO COURT OF APPEALS

Appellate Case No: 2010-168749

RAYMOND EDMONDS, PETITIONER,

STATE OF SOUTH CAROLINA, ' RESPONDENT.

CERTIFICATE OF SERVICE

I, RAYMOND EDMONDS, the petitioner to the above matter,
hereby declare under the penalty of perjury, that on this day, I
have served a true and complete copy of petitioner's PETITION FOR
WRIT OF CERTIORARI and APPENDIX, upon the Court of Appeals and

Respondent, by placing copies of same, in prison mailroom
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s

officials hands, for depositing in the United States Mail, with

First Class Postage affixed, and addressed as indicated below:

THE SOUTH CAROLINA COURT OF APPEALS
Office of the Clerk

Post Office Box 11629
Columbia, South Carolina 29211

OFFICE OF THE STATE ATTORNEY GENERAL
State of South Carolina

Post Office Box 11549

Columbia, South Carolina 29211

This va day of September., 2014

Respectfully
- /Q
\

RAYMOND }BMONDS
Lee/ Correctional Institution

990 Wisacky Highway
Bishopville, South Carolina

29010
PETITIONER PRO SE
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RAYMOND EDMONDS,

STATE OF SOUTH CAROLIRA

Prepared By:

STATE OF SOUTH CAROLINA

In The Supreme Court

CERTIORARI TO COURT OF APPEALS

Appellate Case No: 2010-168749

PETITIONER,

RESPONDENT.

PETITION FOR ﬁRIT OF CERTIORARI

Pursuant to Rule 234(d) SCACR

RAYMOND EDMONDS
Petitioner / Pro Se

Lee Correctional Institution

990 Wisacky Highvay

Bishopville, South Carolina
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I SSUES PRESENTED

FIRST ISSUE PRESENTED

Trial Counsel's stewardship +'as "unreasonably ineffective®

and “"prejudicial" for failing to properly present facts to

support a motion to have the Court suppress evidence which was

obtained by lawv enforcement, through an “"unlawful®™ search
varrant, against the defendant, amd/or - the Trial Court

improperly held the search warrant was valigd.

SECOND ISSUE PRESENTED -

Trial Counsel wvas ineffective and prejudicial, for failing

to request a JACKSON -vs- DENNO hearing without the Court's

prbmpting; and her failure to prepare and call any vitness during
this critical stage or even present a viable argument on behalf

of the defense.

THIRD ISSUE PRESENTED

Due to appellate collateral counsel failing to brief "ALL"
issues (both counsel's and petitioner's) as ordered by the
Court: The South Catolxna Court of Appeals failed to consider
petitxoner 8 Pro Se Brief issues on the merits: resulted in an

unreliable determination of the facts.

(2]




FPOURTH. XSSUE . PRESENTED

Whether the Court of Appeals erred in ruling petitioner's

claims were not preserved for appellate review.

(31




STATEMNENT

Petitioner was convicted of trafficking in crack cocaine,

unlawful possession of a weapon, and possession with intent to

.jdistribute marijuana after a.jury trial held before the Honorable

Clifton Newman in Richland County on August 5, 2004. Respective

‘jsentences of twenty-five (25) years, five (5) years, and ten (10)

 lyears were imposed. Kana Johnson, Esquire, was petitioner's trial

counsel.

Petitioner tiwely appealed his conviction, and the South

};Catolina Office of Appellate Defense, was appointed to represent

§§petitioner on appeal. Appellate counsel filed a brief pursuant to

ANDERS -vgs- CALIFORNIA, 386 U.S. 738. Subsequently, the appeal

‘lvas dismissed by the Court of'Appeals on April 25, 2006. STATE

‘|-vs-_ EDMONDS, Op. No. 2006-UP-158.

Petitioner filed an Application for Post-Conviction Relief

'fon October 8, 2007, with an attached Memorandum In Support.

 [Respondent filed their ~Return on October 9, 2008. After

‘ipetitioner was appointed counsel, Tricia Blanchette, Esquire, of
‘iIColumbia, counsel filed an Awendment to petitioner's Application

.|[For Post-Conviction Relief on Jaly 29, 2009. An Evidentiary

earing was convened on August 14, 2009, before the Honorable G.

'fThomas Cooper, Jr., Circuit Court Judge.

Petitioner wvas present and was represented by Tricia

-Blanchette, Esquire. Respondent was represented by Brian T.

UPetrano, Assistant Attorney General. Petitioner, trial counsel,

(4]
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6 1aﬁﬁjlliams. and Philana James testified at the hearing.
uﬁxtﬁéSémR.T.. (a minor child), did not testify because the
Stété;étipuiated to testimony that the child was present at the

esidence when law enforcement arrived and remained there

sthroughout the process, and if necessary, was available to

;gfzgsfifyito the same.

| On February 5, 2010, Judge Cooper issued an Order denyiﬁg
and dismissing petitioner's Application for Post-Conviction
Reiief. Counsel subséquently filed a RULE 59(e) motion which was

denied on July 29, 2010.

Petitioner timely appealed Judge Cooper's denial of his.

Application for Post-Conviction Relief to the South Carolina
Supreme Court. The Court pursuant to RULE 243(l), scacr,
transferred the matter to the South Carolina Court of Appeals.
The Office of Appol%ate Defense wvas appbinted to represent
petitioner on appeal. A. JOHNSON Petition was filed by Appellate
Defender, Robert M. Pachak, on behalf of petitioner. The Court
granted .petitioner (45) forty-five day to provide the Court with
any information (issuea) relevant to these proceedings.

On January 14, 2013, the Court granted petitioner
certiorari. After oral arguments the Court denied petitioner.
réliet. On July 7, 2014, petitioner petitioned the Court
pursuant to RULE 221 SCACR for rehearing. On the 2Lth aay of

August, 2014 the Court denied petitioner's petition.

Thie Petition nov follows:
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b PIRSY ARGUNENGT

Trial Counsel's stevardship vas 'uhteaaonhblz ineffective"”
nd “prejudicial® tor failing to :ptopetiy present tactaf to.
upport a motion to have the Court  suppress evidence wvhich mas

. L ;
btained by law- enforcement, through an "unlawful " aedtch

pax i,_... ‘; prey ﬁh_' R ——

rrant, against the detendant in ;tbia case. STRICKLAND -vs-

8;=

WASEINGTON, 466 U.S. 668, 104 . -Ct.: 2052 '(1984) &nd U.S. -ve-
J&owxc. 466 U.S. 648, 104 S.Ct. 2039 (1984): - and/er the Trial

JLutt improperly held the search varrant was valid. U.S. -Vg-

Tk EAVER, ‘99 F.3rd 1372 (1996): OWENS -vs- KOTT, 373 P.3rd 267

f?%b.s. Ct. of App.)(4th Cir)(2004).

The APPIDAVIT to support the -search wvarrant “PAILBD® to

fi:atabliah the credibility ot the inforwmant's claim:... nor 4id it
i pport a reasonable ptobability of ctininal activity at this

{ .
tticnlar residence, {e.g. -- ptobable cause determination).

Appellant argues the following three (3) pa;biculare:
- : "’;,_ .. . P .

When reviewing a magistrate's Becisién to issue a search

Wdrrant, an appellate court aust be able to consider the totality

;S

the circu-stances anrtounding the claim. U.S.C.A. Conét.

I‘i,.a S.C. Const. Art. 1 § 10:... S.C. Code Anm. §

-23-1003... STATE -vs aouss. 536 S.B.24 at 678 (2000).

i
51
it

AN
i ,r{

The aftidafiﬁ- vhich Deputy Poole drafte@ to aupport the

[6)
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Bearch wvarrant -- failed to contain prudent information: to

:Eetabliah the reliability of informant's information and probable .
5,:anae determination; by failing to properly contained sworn

f::eetiuony concerning an explicit and detajiled description of the

O

RS

dlleged vrongdoing AWD the foundation of informant's learned

' novledge to the alleged criminal activity relevant to the

~

efendant's private residence. U.S.: -va- ﬁBAVEh. 99 F.3rd 1372
1996).

ADDITIONALLY, ... the affidavilt "omitted any reference to

he following:

1.) Pailed to 'ggég.' "describe” or "identify" any
| individual(s) which verel involved in the criminal
actfvity, or present at the location, the informant
claing to have "observed,® crack cocaine being stored:

and,

2.] railed to e!gricftlz'idonti!! or describe any loeation
vithin the residence the informant “clajims® to Hhave

“observed” crack cocaine being stored: and,

3.] Pailed to provide any reliable information relevant to

crack cocaine transactions being conducted at this

;‘, teéidencei and by vhom..

[Tlhe information provided by the informant teo police could

fiket provide any reasonable probability that any actual drug

(11
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:iiactivity or suspects would be at this private residence, and %aid
flainformation could not be corroborated even through 1nvestxgat1ve
f;?vorks and surveillance of the residence, conducted by ' the
Richland County Sherift's. Departmcnt (narcotic \ofticers)@ to
substantiate the credibility of informant's alleged claim, Aﬁb no

i

oral testimony was used to supplement the search varrant

affjaavit;

Therefore, the only ‘reasonable justification. presented to
support probable cause determxnatlon vas by an aasuaption,iand
“NoOT" pursuant to the prxnc1p1es topnd in S.C. Const. Art.,:l §
10 and U.S.C.A. Amend. IV.’

South Carolina Code mandates that a search wvarrant gﬁgli be
gZissued only upon affida;it sworn to before a magistrgte.
;jfmunicipal judicial officer, or jud%e‘ of court of record. S.C.
’icgae‘xaa; § 17-13-140.

The affiant's vrittén affidavit relied solely uponi an

y?iasccmgtion -~ (that crack cocaine vas being stored at this

above), -~ which in turn. mislead the mag1strate when evaluating

iﬂthe informant»s credibzlxty aha ' making probable cguse

L{%determfhation. STATE ,-vs-: JONES, 536 S.E.2d. at 678 (citing:

" | FRANKS ‘analysia applies to acts ot omission in which explfilcit
Egtacts are left out of an affidavit. The apﬁeliant's attack is
;%more than conclusory and . makes this allegation of éeliberate
gifalsehocd or of reckless' disregard for the truth. by a Elaw

‘I enforcement officer, to obtain the unlawful search wvarrant. This,

{81




|| #n turn, erodes the basis upon which a magistrate could find

{
%ﬁtobablc cause to search appellant's residence. There is no doubt
i

|'that  officer Pcole intended to ‘wmislead the nagiatrate: in

|
;éﬂn atfirmative nisleading .assumption, it reveals that the dépth
;gﬁt the prevarication perpettated by Otticet Poole undermines | any
’kjenaining legitinacy the atfidavit might support. Such practice.
giy those in control, may create a foundation towards implicationa
gainst the prohibitions of the POURTEBNTH AHEND!BST of the U s.

|| Constitation and ARTICLE 1, § 3 of the S.C. Constitution.

The affiant's “assuwed® characterization of intornation,

hat vas said to have been provided by an intornaut. vas the

?iqnivalent of not having an affidavit at all, for the purpose of
I atutory requirement -- ;hat a search warrant ggggl'be issged
vpon affidavit sevorn to. betére a ﬁaqtatf$té, municfpal
l,gi%’dicial otticer, or judge of couft of record, -- where Ithe
i;uagiattate dependa totallz on ‘the bagia of intoruation. and not

I
=jﬁn assumption, in order to determine it probable cause existed.

JONES Id. at 679. SEE Pobidion Fuc Rethdefa’"wn( Volume. T, pages 742-747L..

The Court of Appeala has concluded. that because of the

tilization of nisleading intornation (assumed), in at!iaavita.

Eﬁlne veracity of the information can not - be determined, under ‘the

ti:otalttz .of circumstance test." JONES, I4. at 679. Under these
 #ﬁtcuastancea. this Court is required by the 'Conatitntion' to
. validate the search wvarrant where the _omission and asaunption

iled to establish probable ' cause deter-ination. FRARNKS, ;438

9)
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';é.s. 154, 98 S.CT 2674 (1978).

A reviewing court must be able to consider all the

ircumstances, including the "status® ... the "basis of knowledge

«-- and the “veracity of the intormationm," vhen deterni&inq
[¥hether or not probable cause existed to issuve a search warrant.

: STATE -vs- BBLLAMY, 336 S.C. 140, 519 §.E:24 347 (1999).
ALSO REVIEW: STATE .-vs- DRIGGERS, 322 s.c. 506, 473 S.E.24

(1996) (noncentidential intornante and eyevitneae have more

}’Lliable ctedibilitg than 'a confidential informant). Thus, more
N

fdefining tacts should bave  been establiehed to -evaluate the
_‘i
n

i
1t fidential informant's credibility. prior to the ieanance of
:zﬁgy search varrant by the issuing magietrate-

{jthe fact that police inveetigative vorke and surveillance could

especially, given

"ot collaborate, the alleged criminal activity.

nor support any

:?:ltot-ation provided by eaid informart. U.8: -vs- WBAVER, | 99
[IFL3ra 1372 (1996). '

THEREFORE, the evidence obtained by lav enforcesent through
f%:se onconstitutional search warrant, against the defendant,
4 ould have been auppreeeed. by the Ttial Court, and/er rendeting

:fFial counsel's’ etevardehip in the preeentation of tacts to have

'g:bid evidence suppteeeed vas inettective.... because the
'ié'ppotting affidavit wvhich éontained wisleading “assueptions” and

fthe “omissions of reliable facts® -- conld ot provide

1 B

~¢,ﬁedibility to the intotnant'e alleged clain' nor could said
g B
};%'torndtion be corroborated by police investigative works and

%Q tveillance ~~ wasg prejnaicial and circnavented the affidavits®

(101




i
requirement mandated in. S.C. Code .Ann. § 17-13-140 (1985) 2and

) . . S . o i
f STATE -vs- McKNIGHT, 291 S.C. 110, 352 S.E.2d 471 (1987): STATE

i —vs-_JONES, 536 S.E.2d 675 (2000)(citing: FRANKS -vs- DELWARE,
i ‘ A o - L l
7%438 U.S. 154, 98 s.Ct. 2674 (1978)): U.S. -vs-- WEAVER, 99 F.3rd

111372 (1996):0MENS -vs- LOTT, 372 F.3rd 267 (U.S. Ct. of App.)(ath

f}Cir.)(2004): U.S.C.A.‘Aﬁené. IV; and,S.C. Const. Art. 1, § 10;

| Such practice. vhen intéhtionaa,iby'thoée in control, |may
E%Iay fhe foundation tovagds lprohfbiiions of the FOURTE%NTH
?éthNDHEﬁTS to the U.S. Con?titutronéand S.C. Cohst: Art. 1, § 3,
.iiin criminal matters.

§ [

fféﬁk: APPELLANT'S APPENDIX:: (Volume Tvo; page 686, 687 and 6@9).

j-fi"Search Warrant, Affidavit In Support and Return." !
H |
il |
f% i
i
{11
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SECOND ,PARTICULAR

On or about the 11th or 12th day of May, 2003, Debuty

Qéﬁféhaeif Poole, a narcotiés officer employed by the Richland-

leodnty Sheriff's De@arﬁmént, allegedly claims to bhave tecexved

: Lintormation from a 'confidentxal 1n£otmant who. qla;ms' to have
: |

| observed drugs:being stored at.a private residence. Shortly after

i

tecelving this information. Deputy Poole states: the informant led
him to the 1location where he, the informant, claims to have

:f_observed the criminal activlty.

1

SUBSBQUENTLY...f Depéty Poole drafted a proposed *ALL

?é%psasoss SEARCH WARRANT® and executed an atfidavit, which he
presented to a state magistrate on the .14th day of May, 2003. The

i%iaffidavxt stated the followxng:

Within the last seventy-two (?2) hours a confidential and
reliable informant ‘'of the vRiehlénd cbﬁﬁ:y Sheri%f's
Department . has§ obsetved craEk' cocaine stored at ;the
desctibed 1ocation. The 1n£ormant 'is reliable in that - 1t has
provided info;motion-on at leas; four (4) occasions'that:has
lead to at leasé six @65 arrests and theASEizute of ill?gal
dt%gs. Thfough? the éaff}ant .and otheér Richland Coonty
Shetift's Department ‘Narcotic QOfficers expetience in 'étug
entorcement, it is knovn that subjects at the scene of
iliegal drug disttibntiOn and/or possession commonly have
drugs in their possession and,also stored’ and/or ttansport

in vehicles in their possessxon and conttol.

(121



Based solely upon the informant's unsupported stateme%t.

|{peputy Poole sought an °ALL PERSONS' SEARCH WARRA‘N'TF for 'cr’ack

§ coeaine. paraphernalia and paperwork associated with the sale.
: storage and use of crack cocaine.” However, Depugy Poole' eiown
|ltestimony at defendant's criminal trial was that;... after &he
warrant vas signed by the magistrate, and prior to the act?ual
service of the warrant, he and etherﬁofficets set up sdrveillénce
%»ot the location, but could not collaborate the informant's cléim:

5:ﬁot did they observed any unlavful éfub or criminal activity?or
iéuspecte. SEE: Appelient'e'iﬁﬁsﬁblx:Q(T;.Tr;, page 52, linee_L_g
gzﬁhiough 25 . and page 53, lines f through i5~ . f

i Nej:i;helees. within seventy-tvo (72) hoete iéem the thme

.;the contidential -informant claimed to have observed ‘erack cocdine

iibeing stored ' at this pr:vate reeldence. -=- the i@sutng of ‘the

;;yatrant, -~ and the’ survexllance by Richland County Sheéiff
gé%eéattment,v -~ the warrant vas executed at 3501 ‘Piedmont Avenee,
3%in Columbia. South Catolina. on' the PSth day of Hay. 2003. i

fié The-detendant. ‘his sxeter, wife,;brother-tnilaw. tvo sm}li
:ﬁ;hildfen and a @émi1y friend were at the feeidenée at the time
Ezihe-varfanﬁ was- served. Dtugs vere found at the “Iocation and the

hdetendant vas atrested and charged.

The FOURTH AMENDMENT ;nsures tﬁaﬁ citizens ‘are "secure in
.iiheit petebne.... against ;nreaéonabie:Seaééhee and eeizures.? A
f?prxncxple drawn -from "this Amendment prohlbite the iseuance of a
Ilsearch warrant vithout probable cause, supported by Oath and

f’éffithafion. and must particularly’ describe the place to be

[131 ;




; searched, and the person(s) and thing(s) to be seized." OWENS
-vs- LOTT, 372 F.3rd 267 (U.S. Ct. of App.)(4th Cir)(2004) and

U.S. -vs- WEAVER, 99 F.3rd 1372 (1996).

WHEREBY, ... the issuing magistrate wmust, -- make - a
practical, common-sense decision,... and must be>given all the
'l circumstances, == to determine whether there is a fair
probability that contraband or evidence of a crime will be found
in a particular place. S.C. Code Ann. § 17-13-140. 7

AND,.... under what circumstances, an ‘ALL'PERSQNS SEARCH
| WARRANT® is valid under the Fourth Amendment way present a novel

issue in this state.

Appellant will arque that a premises search warrant that
also authorizes the search of "ALL PERSONS" found on the premises

contravenes the particularity requirement of the Fourth Amendment

§ and is invalid on its face. OWENS -vs- LOTT, supra., and STATE

-ve- COCHRAN, 217 S.E.2d 181 (Ga. Ct. of App.)(1975)

ADDITIONALLY... there 1is an "uncomfortablé similarity

between {the) "ALL PERSONS" warrant and [the] Y“GENERAL WARRANT,"

concluding that it's either the same as a General Warrant, or it
i is not sufficiently particular to satisfy the requirement of the

Fourth Amendment's Warrant Clause. STATE -vs- COCHRAN, 217 S.E.24

181 (Ga. Ct. of App.)(1975); OWENS -vs- LOTT, supra., and U.S.

‘| —-vs- WEAVER, supra.

: The ALL PERSONS search warrant was unconstitutional under

S.C. Const. Article 1, § 10; and U.S. Const. Amendment 1V,

[ 14 )
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f'gecanse there vas no "PROBABLE CAUSE™ particularized with teebect

L RS i B+ T b w0

o Z!AE!&_;!;;_!EEigggg. 444 U.S. 85, 62 L.Ed.24 238, 100 S.Ct.

T ¥

‘,LSB (1979), in that the connectior between the. proximity ét a
rime and involvement in the criwe, (i8] too tenuous to support,

an] "ALL PERSONS SEARCH WARRANT.®

Vbt A

In this case, Deputy Poole'e aftidavit did not eubply

gsSutficient information to eetablishtprobable cause that g!gg!ggg

ho happene to be on the preniees dnting the executlon of : the

isSearch varrant veuld - be involved in the atorage of crack cocaine.

The only juetitication presented to the. etate -agietrate for

L

R

iemnce of a’ aeatch varrant -- much less an "ALL Panon

T

BARCH WARRANT® -- vas Depaty Poole s ovn statemént, that he and

"ofticers experience in drug enforcement, -- ;had

T T e AR

nm&am
.
- 4
o
Ly}

xpetienced in the past that eubjecte present at the acene of

ff an) i{llegal d4rug diatribution. cqmmonly have drugs in their
,k L

ossession."”

This generalization nay undoubtedly be true, but it did not

'E‘ In sum, the seatch vétfnnt aeéhbrized the search ot 'ALL'
dividoals at the tesidence. ‘based solely on -- nothing sore
'g.han their proxinity-to a:place vhére’elleged~cf?nlnil ectiﬁity
?gﬂLy or nay not have occut;ed. And, aa the United States Supteae
1

Court has explained, "a pérson's mete propinguity® to euepeéted

151




iieriminal activity does not, without :more, give rise to probéble

if&aaae. YBARRA id. at 91. ALSO REVIEW: OWENS -vs- LOTT, 372 F.34

fg467 (0.s. ct. of App.)(4th Cir.)(2004) and U.S.. -vs- WEAVER,

QﬂJupra.

THEREPORE, the evidence obtained by law enforcement thtough

;l!he onconstitutional ALL PERSONS SEARCB WARRART, should have been

;;cupptesaed. by the Trial Court, andlor rendering trial counsél's
;?jtevatdship in the pieaenéation of facfé to have said evidence
| suppressed was imeffective and ptejndieial.... because Deputy
T;joole ‘s affidavit vas based upon an aeaumption. and not explicit
f;JLough to reasonably support a fair probability that ‘ALL
:jJLRSONS' present at thia tesidence at the time the warrant vae
T ﬁLecuted. were partaking in illegal drug activity. OWENS -va-
ffﬁggg. 372 F.3rd 267 (U.S. Ct. ot App.)(4th Cir)(2004): U.S. iva-
hgugnvsh, 99 P.3rd 1372 (1996); srnré=-va- _JONBS, 536 S.E.2d 675

,SA2000). U.S.C.A. Amend. IV, and S.cC. ‘Const. Art. 1, § 10.

i Such practice, vhen intentional. by those in control, may'
1 Y the foundation towards the ptohibitions of the POURTEENTH

i%JLBNDHBNT of the United States COnatitutiou, and Art. 1, § 3 ot

e South Carolina Conetitutionw in ériminal watters.

lilg®R: APPELLARY'S APPEWDIR: (Volume Two, page 686, 687 and 689).

ﬁ?JLearch Warrant, Affidavit In SuppOté and Return."

{161




THIRD PARTICULAR

The admission of evidence obtained by law enforcement, under
a defective search warrant wvas prejudicial against appellant's
defense. Where the evidence seized undér said warrant wvas placed
into evidence at trial, by the State, without sutficieﬁt
objections, and attributed to appellant with absolutely no
showing that the sejized evidence matched any items allegedly
seized from appellant's_residence, or to any analysis conduct by
law enforcement.

Appellant will argue the search warrant was invalid because
it was never properlg_executed and returned as required by S.C.
Code Ann. § 17-13-140.

Appellant's attack on the leéality of the search warrant is
not limited to an assertion that the State failed to fulfill the
ministerial requirement of tetﬁfning the varrant to the issuing
judge within tﬁe ten day period as prescribed by law. Rather, his
challenge is more encompassed, albeit in general terms, on an
assertion that the “incowplete® - “unsigned" - and “unsworn"
RETURN was never properly executed ‘or completed. THEREFORE, it

vas legality defective (emphasis added).

This being the case, appellant asserts he was prejudiced
from the State's complete failure to produce a search varrant and
a "completed” - “"siqned" and "sworn" RETURN to the warrant, is

manifested error in light of the State's inability to link items
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il.allegedly seized from apnellant's residence and/or any analysis
_ : |

? conduct by lav enforcement to appellant.

As stated in GILES: -vs- STATE, 271 A.2d8 766, '767
e . ¥ o . "
Md.App.1970):

A valid search warrant properly executed and returned
may produce evidence sufficient to-'cenvict a person

: :
‘accused ot a crime. A defective and invalid eeerch

varrant producea confusion. vaste and injustice, to an

accised or ‘to society. or to‘both

;i Under these clréuméta%éeei-éppélléntﬁardues-that his-riéhts
i ‘have been v:olated by the failuore of the State to produce a
l'search varrant with antapproprxate RETURN ‘for the Trial Court to
fﬂreviev' and that the pre)udiced waSacompounded vhen ‘the evidence

seized under this defective warrant (RETURN) wae placed into

f%ev:dence, vithout and/or over any object1on by the defense’nwhere
gzsaxd evidence wvas attrlbuted-to=appellant - vttn.no'ehoving -

i !

that the items entered 1nto evidenée- against, actually matched
items allegedly seized from his resxdence and/or to any analysis
Laconduct by law enforcement. Thue,§ exclnsion- of- the evidence
fiobtalned under this defective varrant vould be appropriate. SBB'

STATE -vs- ncxnxcaw. 291 sic. 110, 352 S.E.2d 471 (1987) (holding

iivhen the State is unable to demonstrate a good faith attempt to
il comply with the statute auﬁhdrizinéithe *issuance® - “"execution"

i o . . i £ . : S I -
- and "return" of a search warrant (S.C. Code Anmn. $§ 17-13-140),

f?'BicfﬁSlbﬁ':iawﬁhe*abprcptiate remedy. .SEB: STATE. -vs- FREEMAN,
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459 S.E.2d at 872 (S.C.App. 1995).

. THEREFORE, the evidence obtained by law enforcement through
the invalid search wvarrant, should have been suppressed, by the
Trial Court, amd/or ~rendering trial counsel's stewardship in the
presentation of facts to have said evidence suppressed . was
ineffective and prejudicial,... because the State was unable to
demonstrate a good faith attempt to comply with the statute
authptizing the 1ISSUANCE, EXECUTING and RETURN of a search
warrant,... prejudicing (emphasis added), appellant by entering
into evidence and attributing said evidence to him with no
showing that such evidence matched any items, and/or any analysis
conduct by law enforcement,... of the items allegedly seized from
the appellant's residence (3561 Piedmont Avenue in Columbia,
South Carolina on the 15th day of May, 2003). S.C. Code Ann. §
-17-13-140; U.S.C.A. Amend. IV; S.C. Const. Art. 1, § 10: STATE

_Vs- McKNIGHT, 291 S.C. 110, 352 S.E.2d 471 (1987) and STATE -vg-

FREEHAN.‘459 S.E.2d 867 (S.C.App. 1995)

Such practices, when intentional, by those in control, may
lay the foundation towards the prohibitions of ‘the FOURTEENTH
AMENDMENT of the United States Constitution and Art. 1, § 3 of

the South Carolina Constitution, in criminal matters.

SEE: APPELLANT'S APPENDIX: (Volume Two, page 686, 687 and 688).

“Search Warrant, Affidavit In Support and Return."”
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g Aﬂm -va- DMO hcating 4 ‘ﬁthout' - the Court's pto-ptiug --

j;‘nd her tailare tc calil any vitness Guring such critical otagc or

‘, ry

' resent any viable argnlents on the detenaea' behalf.

At the evidentiary hearing appeilant aRd trisl counsei

PPapera e oo

| Aevwriams sPpEEIY, | ('°1°“ Tvo, page 607, lines 22-243 page
;‘@49. linea 23-25. - ana pm 650. lines 1-5) °*per B“ﬁ“
| uactipta. ‘

At trial’ !aveatigatot Poole teatitiod in the preseace ot gg.
;all the dduistiu
v 8ged. te FYCOE l#ﬁiﬁ‘i‘s"m“ HBIE, (Volume
;jne. M E'?76. liaea 13-25. page 7. linn 1-25. ‘page 78, 'ﬁ%’,,‘,

".‘ that amlhut -aac an oral atatemt.

3-2%, and page 79. line 1). '?r&il ftanacrtpts.

At sach tiwe, trial coaaaal did wot objeet to the qnestiag
tuvutigator ‘Pocle, thut appellaat “spoke _np.,aad stated all
1jﬂe drogs found in the héuse belonqeav te hiw.* Wor 414 tt?‘i"ail
uaael‘obﬁect-» thereafter, when' th’i’éiﬁf@i’t”o’t ‘Poole continved, in
o ptesoace of the jury. vith testimuy ot what: appenant Saia
C aia. ‘

Buring the PCRs evidentiary hedring triad cownsel festified
t she to-o-bet the ttial eoert s‘toppiag the ttial and aaked
ﬂﬂit. if she bad been proviae& a [ copy of said atatemt in

i
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| [discovery. connl atated. *she ‘had not.* M AFFELES
AFPENSIX, (Volcae tve, pcge 654. linoa 18-25 and page. 655,
1-6), *pPeR Qranoctlpts.

34 nes

Aﬁpdl'lau( assertes that ‘he wae denied bhis 6th kmaheat

right. when trial ecnaanl tailed to: tinly ®ove betore the trial

ourt for a JACKSON: -vs- ; nmo haar!ng -- vithont tirst babing
n pro-pt by the trial court. vheteﬁy. couuael tn!leﬂ to call

iiy vitnesses or present a valid argmut. at said beariné on

ppoll-nt'a behailt,... reoulted ETH appellant being denieduhia
‘i

ight to a fair ‘trial; vhich. i;a ptotectea under the i4th
sendwent, Due Proeess CIaue.. ' .

‘E The - !rial Record and PCR Record couelnsivoly prove that
ounsel di4° Aot object to' this prejid"ichi teaﬂ-oay by
.tl&-vootigator Poolo. in tbe pteeence of the jny. where appeliaut
,;;Eu to Invo -ade nmrooo ml etatmnta elﬂtinq “all the dtuga '
}&on d at this teatdcnce. ler doesg appellant deny elai-ing the
/|l érugs. Bonvet. appollaat« does’ asbort that  any and an bt.l
}Etatmnto wade by him, ,vere the proauct ot 'comton' tto-
iéifgavonigatot Poole's '!‘broato' t-breats ude auﬁng ;'tlu
i‘ﬁxoc-tiou of the search ntraut. that everyoae mo&nt ‘naiifciy
: ellant and: ihis wife (Sabrina Bénonéﬂ. appeliﬁt’s sister

! Angels lilliau). ulong with her husbaad (Chatiea !‘rmaut). and

ﬁi. !hocpsou). a’ eloae ttiend ot appeilant’a ta-ily. voulﬂ be

RS

ifflrtestod and the Dcpattmt o! Soeial Services (nss) vowld be

«H (ST

ntaetec boeange ‘of the hu-e preaence ot (R.T. and JW.), -inot
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f children being at the residence,... *if" (ewphasis added), no

‘lone teok responsibility for the drugs found, (eiﬁhaéii added).

Appellant would bring to the attention of this Court, that
at no tiwe during the execution of said warrant, or during any
‘lquestioning by lav enforcement, that any of the above individuals

‘|vere ever advised of their “rights” pursuant to: MIRANDA -va-

|ARIZONA, 384 ©.S. 436, 444, 478, 479, 86 S.Ct. 1602, 1612, 1630.
‘| (holding that - Unless and until these varning or a waiver of
fétheae rights are demonstrated at the trial, no evidence obtained

{in the questioning may be used against the accused).

A reading of the record as a whole with special
? consideration to cdﬁﬂael's testimony that she had not been
lprovided a cepyiét appellant®s oral statement in the Discovery,
f at the .vety least substantiates appellant's allegation of
| {ineffectiveness, with implications towards a BRADY violation.

Investighiot Poole testified during triéi;. (quoting), "I
%;apoke with Mr. Edmonds and I guess to everybody there®... SEE:
%'ifiitiiﬂfis -XfPSibfi} (Volume One, pagev 76, line 6-7) °®Trial

I~Transcripts.'... *I said if there wvere drugs in the house to

lcooperate and tell me where the drugs wvere'... SBE: APPELLANT'S

'|APPENDIX, (Volume One, page 76, lines 6-12), "Trial Transcripts.®

It is clear that the State is setting it's ground for

‘;appéllént'e oral statement as with the very next question asked.

[ 22 )
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Q. Did Mr. Edmonds tell you or say anything that you
recall, that you heard at the time this suspicious
substance was found under the sofa?

A.  HMr. Edmonds spoke up and stated all the drugs in the
house belonged to him. He stated he had additional

drugs in the bedroom.

SEE: APPELLANT'S APPENDIX, (Volume One, page 76, lines 13-18),

"frial transcripts.”

At no time did counsel object. FURTHERMORE, the records
before this Court will conclusively prove that, Investigator
Poole's testimony continued in the presence of the jury.

Q. So Mr. Edmonds, when this substance was found im the

living room, then claims all the druge in the house.

A. Yes, ma‘anm.

SEE: APPELLANT'S APPENDIX, (Volume One, page 77, lines 1-4),
*Trial Transcripts."

Q. Did Mr. Edmonds tell you anything else?

A. After I found the bag, he stated there was a qun

| underneath the bed in close proximity to the bag.

.| SEB: APPELLARY'S APPENDIX, (Voluwme One, page 77, lines 12-14),

Terrial Transcripts.”

The trial record conclusively proves the only objection made
lto the testimony of Investigator Poole, relevant to appellant's
| loral statements, is when counsel objected to the State's leading

|questions. SEE: APPELLANT'S APPENDIX, (Volume One, page 79, lines

[ 23]




2-4), "trial transcripts.
Appellant, contends that, counsel should have objected the

first time testimony was given concerning any oral statememt made

by appellant, in the presence of the jury. FURPHERMORE, at this

time, counsel should have moved before the Court for a mistrial,
based on the prejudicial testimony of the State's leading
vitness, “"Investigator Poole." Additionally counsel should have

moved for a BRADY violation, for not being providing the oral

| |statement in discovery.

Trial counsel had more than ample time and-opbortdnity to
raise and object, to said testimony. based on her knowledge and
vhat vas revealed to her, and when.

When asked whether counsel was given Discovery prior to
frial. as to the contents of appellant's oral statement admitting
that the drugs wvere his. Counsel explained that, the extent of
"discovery,"* that: she has been given states that... "when
questioned - defendant Edmonds took inﬁeétigating officer into
the bedroom and showed me a paper bag®"... That's the extent of

it. So no, your Homor, as far as [those] oral statements other

‘fthan wvhat has happened ([in) conversation, It's not written

anywvhere that he actvally made these statements... SEB:

APPELLANT'S APPENDIX, (Volume One, page 81, lines 2-13), °*Trial

‘{transcripts.®

This part of the record conéluaiveiy substantiates
appellant's allegations that he was denied his 6th Amendment

right to counsel and his l4th to Due Process. These rights vere
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violgted by counsel's own admission, that nothing was written
anyvhere, (he) made these statements. But counsel allowed ample
amounts of testimony concerning an alleged confession without an
objection, in an attempt to rectify the situation.

Furthérmore, appellant must point out that counsel had more

than one basis on which to move prior to trial for a JACKSON -vs-

DENNO, hearing and for a mistrial:... when the trial court asked

vhether the State has- informed counsel that, "the defendant
admitted that the drugs were his at the scene.® Trial counsel
indicated that, “the solicitor stated that -- he showed, gave a
grand tour of the house, and (said) *I'm guilty, I'm guilty, It's
just me" ... SEE APPELLANT'S APPENDIX (Volume One, page 81, lines

14-20) [Trial Transcripts.

Appellant would assert that what was conveyed to counsel,
"I'm guilty, I'm guilty, It's just me," would and should have
been considered as an oral confession. Clearly, counsel should

have been prepared, ahead of time, to motion the trial court for

a (JACKSON -vs- DENNO) hearing, far prior to the above situation

even occurring:; especially, in the presence of the jury.

This now sets the pace for appellant's second part of his
assertion - that - counsel failed to call any witness or present

ény argument on his behalf, in the aforementioned DENNO hearing.

f Thus, denying him at such critical stage, the effective

assistance of counsel, and a fair and impartial trial.

The téstimony of trial coumnsel, that she was informed by the
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State that her client said, "I'm guilty, I'm guilty, It's Jjust

- jme," - and - after showing and pointing to (all) the drugs, then

it vould seem unreasonable and unprofessional not to investigate

or questjon your client as to the extent and nature of his

‘istatement(s): and adequately prepare for a JACKSON -vs- DENNO

‘|hearing as to the voluntariness of the statement given. Where the

Burden would be upon the State to (prove) that appellant wvaived

jfhis Miranda Rights and any statement(s) made were made
‘|voluntarily without any threats, coercion, or any other police
.jtactics by counsel placing any evidence submitted through an

‘tadversarial testing procedure.

Counsel's in-actions in this matter, alloved the State to

‘jshift the burden of proof, relevant to the voluntariness, upon

‘ithe defense.

Appellant asserts, although he was finally given a JACKSON

fg-vs- DENNO hearing, the damage had already been done, because the

I'ljurors heard testimony of his confession through the testimony of

Investigator Poole, when trial counsel failed to object. thus

Jcounsel failed at a critical stage to put the State's case

 lthrough the proper adversarial testing procedures. STRICKLAND

‘-ve- WASHINGTON, 466, U.S. 668, 104 S.Ct. 2052 (1984) and U.S.

I'l-ve- CRONIC, 466 U.S. 648, 104 S.Ct.2039 (1984).

Appellant was (never) afforded a hearing -- “"first,” to

.[determine the voluntariness of his oral statement(s) -- by the

‘ltrial court, and "then" to the jury for their determination.
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In this instance, the statements vere presented to the

‘[Jurors, before the Court held any hearing to determine its
fvoluntariness. Then the court ruled the statements were
v?voluntaty. Either way, the jurors had already heard that the
gédetendant on trial for drugs charges has already claimed and

‘[shoved Investigators where (all) the drugs were..

In STATE -vs- CORN, 426 S.E.2d 324 (S.C.App. 1992), the

Court held - when a defendant vaives his Miranda Rights and gives

.[a statement, the burden is on the State to prove his rights were

!ivoluntarily vaived by a preponderance of the evidence. STATE -vs-
<&RANRtIN. 299 S.C. 133, 382 S.E.2d 911 (1989). The trial judge's

Letermination of the voluntariness of a statement (must) be made

lilon the totality of the circumstances, including the background,

' jlexperience and conduct of the accused. Id. 382 S.E.2d at 914.

Although the PCR Court's Order of Dismissal address the fact
that "a DSS threat could in theory be found té be an imp;opet
influence rendering the appellant's statement involuntary,"

lciting CORN. The trial record conclusively proves that there was

Ino request made to determine the voluntariness of any of the

statements made before the jury heard testimony of the

lconfession, was in violation of JACKSON -vs- DENNO.

The voluntariness of appellant's statements were never

lilestablished beyond a reasonable doubt,prior to jurors being

lpresented such testimony. Trial counsel failed to move before the

trial court for a DENNO hearing, even with the knoviedge that her

‘lclient, "shoved vhere all the drugs wvere® and said, "I'm guilty,
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‘I'm guilty. It's just me," AND counsel failed to call any

fvitneases during this stage: thus, rendering counsel at the most

~- "ill prepared” for the DENNO hearing.

It is appellant's contention that had counsel acted as a

‘feasonable effective counsel, based on the knowledge of her

‘lclient's statement, she should have motioned the Court prior to

trial for a JACKSON -vs- DENNO hearing. FURTBERMORE, she would

ave had ample opportunity to prepare and interview the witnesses

,¥that vere present when the Search Warrant vas executed. Witnesses

lwhich vere "eyewitness to the police threats, -- threats that,

';'If no one took responsibility of the drugs found, then everyone

trtesent during the execdtion of the warrant will be arrested and

SS contacted, because of the presences of wminor children.® This

. would have prove appellant's statement was involuntary as alleged

by appellant.

In STATE -vs- CREECH, 441 S.E.2d 635 (S.C.App.- 1993), the

:Court held:

Assault defendant was entitled to evidentiary hearing
to determine voluntariness of statement allegedly given
to police, before jury heard statement, even if he was
not in custody at the time the st;tements vere made;
instead., custody was one factor that would be
considered in determining voluntariness."”

In CREECH the defendant challenged the use of the statement

|Jin that [he) denied ever making it, that Court held that, "under

.jthese circumstances, the trial court was required to first
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dete;mine if the statement was in fact made. If the Court found

that the statement was in fact wmade, then the Court "must hold a

é JACKSON -vs- DENNO, hearing to determine the voluntariness of the
E statement."”

Appellant contends that he also wmust and should have been
| lgiven that same consideration. Although at no time has appeéllant
5eyer denied wmaking an oral statement claiming the “"contraband”
§§tound in his tesidéncé. Appellant has consistently held that, his
? oral statement was not voluntary in that he was “coerced® by
llthreats of police officers that were executing the search
‘;watrant: that "DSS" would be contacted if no one took
f responsibility for the drugs found.

The Court held in CORN, supra., "A confession may not be
{ lextracted by any sort of threats or violence, or obtained by any

jdirect or implied prowmise; however slight, or by the excertion of

- [improper influence.” citing STATE -va- ROCQESTEh, 301 s.c. 196,
1391 S.E.2d 244 (1990). |

Had trial counsel properly prepared for a DENNO hearing with
';the information she had, that her client, "showed, gave [him] a
.:grand tour of the house, pointing out all the drugs,... and said
;iI‘m guilty, I'm guilty, It’just me,” AND discussed this issue
'iﬁitﬁ her client, the fact that threats were 6ade. could be the
v;bases for the determination of voluntariness of appellant's
;éstatement(s). FURTHERMORE, counsel had the opportunity to call
}nany of the individuals that vere present at the residence during

.lexecution of the wvarrant. The Trial Court would have had a
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broader basis in making its determination as to the voluntariness

of appellants' statement if counsel would bhave called said

vitnesses to testify during the JACKSON -vs- DENNO hearing, stage
of the trial. Their testimonies would have ?dﬁclusively proven
that in fact a "threat of arrest” and “DSS" was made at the time
of the execution and search of appellant's residence, under said
varrant. As the Court ruled in CORN, supra., the teseimony of the
officers concéding they informed CORN, that his wife could be
arrested .... and that their children taken from them, amounted
to an exertion of improper influence rendering Corn's statement
involuntary.*®

Appellant, claims he was entitled to this fact finding
nethéd- before the Jjury heard and considered any testimony
relevant to appellant statement. SEE: CREECH, supra.

This is requirement of the DUE PROCESS CLAUSE, in the 14th
Amendment, appellant was greatly entitled too. But due to
counsel's fajlure to, but not limited to: (A)... prepare for
trial, (B)... investigéte all surrounding circumstances, and
(C)... to call potential witnesses, she déptived appellant of his

5th, 6th and 14th Amendment rights to a fair and impartial trial.

The standard is written in stone. A defendant has a right to
the effective assistance of counsel under the 6th Amendment of

the United States Constitution. U.S. -va- CRONIC, 466 U.S. 648

(1984) and STRICKLAND -vs; WASHINGTON, 466 U.S. 668 (1984).

There is a strohg presumption that trial counsel rendered
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unprofessional judgement in making all significant decisions in

this eaég. ARD -va-.CATOE'.372 S.C. 318, 642 S.E.24 at 596.

Appellant is of the belief and position, that had counsel
moved, prior to trial, for a EE!EQ' hearing and presented
vitnesses who were there and wiiling to-testify. his statements
would have been vthtovn out as involuntarily, because of the
police threats; otherwise, he wquld have never been.tound guilty

vithout this coerced statements.

ROTB: - Appellant wvas fouhd "NOT GUILTY" by this same jury for
Indictment No: 2003-GS-40-3635, "Possession with the
Intent to Dis;tibﬁte Cocaine (Bré).'

SEE: APPELLANT'S APPENDIX, (Volume Two, page 600, lines 14-16),

“PCR Transcripts”

As the Court held in LOUNDS -vs-_ STATE, 380 S.C. 454, 670

S.E.2d 646 (S.C. 2008), "A criminal defense attorney has a duty
to perform a reasonable investigation. ARD Id. 642 S.E.2d at 597.
While the scope of a reasonable ianﬁtigétion depends upon a

number of issues, at a minimum ¢ounsel has the duty to interview

potential vitnesses and to make an independent investigation of
the facts and circumstances of the case.” Id. at 642 S.E.2d at
597.

In the instant case, the PCR Court found the testimony of

Investigating Officers: Poole, Lutz, Martin, and Linfert,... that

-- “appellant's statements were spontaneous and/or voluntary:
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vhere the trial judge need not find 'the statement voluntary
beyond a reasonable doubt, that task is for the jury. SEE:
APPELLANT'S APPENDIX, (Volume Two, page 710). *PCR Order."

i FURTHERMORE, the PCR Court found that, "It is not
unreasonable for trial coumnsel not to elicit testimony (even if
credible) from Appellant and/or his sister and/or a minor child
to rebut the -cfedible testimony of the four law enforcement
officers... even if the Appellant, his sister, and the minor
child had testified, it would not have outweighed the credible

testimony of the four law enforcement officers... SEE APPELLANT'S

'APPENDIX (Volume Two, page 710 and 711). "PCR Order"

Appellant asserts that the PCR Court's finding is itself
unreasonable in light of the facts before it. Since counsel never

presented any testimony on the DENNO hearing as to the threats

- made by the Officers that -- "DSS" would be contacted, -- when

the only teétimony heard, at said hearing, was that of law
enforcements, own version,... claiming no threats were made.
THEREFORE, it would be unreasonable to believe that any Court
would have. found Appellant's oral’ statemént was voluntary in
light of appellant's testimony, his sister's testimony and a
winor child's testimony - all ﬁestifying to the same fact

that:... "a DSS and arrest threat was made."

ADDITIONALLY, the PCR Court referred to STATE -vs- MILLER,
375 S.C. 370, 652 S.E.2d 444 (S.C.App. 2007), in evaluating
appellant's DENNO hearing, the Court claim that Miller's hearing

was similar to appellant's hearing, in that, the trial judge need
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only £ind the State to establish the voluntariness of the
statément by a preponderance of the evidence. At the Miller
hearing, Miller did not testify -- why -- Miller was tried in his
abaentiaf At appellant's hearing he was available and wvitnesses
vere available to rebut the credibility of those law enforcement
officeré testimony: however, trial counsel was unprepared to
present a defense in thisAcritical stage of appellant's criminal

trial.

As to the PCR Court's finding on the credibility of
appellant and/or his sister and/or the minor, as “self serving
and not credible' that he claimed the drugs belonged to him,
because of an alleged threat to -- arrest all adults and contact
DSS -~ is conclusiveiy refuted by the tecord;

The trial transcripts along'vith trial counsel's testimony
clearly lends credibility to appellant; his sister and the minor
child's' testimony. Counsel's only reasoning for not'cailing any

vitnesses to the DENNO hearing vas simply. "It didn't occur to me

too. SEE APPELLANT'S APPENDIX, (Volume Two, page 659, lines

14-16. - (egphasis added), “PCR Transcfipts.‘

FURTHERMORE, the PCR Record shows no inconsistency to the
testimony given by appellant's witnesses. What the record does
reveal is that there was a DSS THREAT made by police officers
prior to appellant taking ownership of the drugs found -- ARD --
vitnesses were available for the .g§§§g. hearing, but wvere not

called. SEE: APPELLART'S APPERDIX, (Volume Two, page 664, lines
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24-25; page 665, lines 14-25 and page 666, lines 1-3), °"PCR

Transcripts.”®
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THIRD ARGUMENT

Due to appellate collateral failing to brief “ALL"
issues (both counsel's and petitioner's) as ordered by the Court:
The South Carolina Court of Appeals failed to consider
petitioner's Pro Se Brief issues on the merits: resulted in an

unreliable determination of the facts.

Relevant Facts

The record reflects, on November 24, 2010 the Court

faCeived Counsel ‘s JOHNSON Petition and granted petitioner 45
(forty-five days to file a Pro Se Brief. See: EXHIBIT Np 1 .

' Following the above "Order" petitioner filed his Pro

Se Brief on January 10, 2011, raising only 2 (two) issues. REVIEW

: FIRST and SECOND ISSUES PRESENTED above.

ARGUMENT IN SUPPORT

'Pétitioner argues that although the Court of Appeals
"Ordered"” counsel of record, Robert Pachak, of the S.C. Appellate
Defense 'to file and prefect an initial briei addressing “all"
issues before the Court. Counsel failed to include the (2) two
issues contained in petitioner‘'s Pro Se Brief.

To support petitioner's position, he asserts that

counsel's JOHNSON petition and counsel's Brﬁgngf QA%lkrn( are

w»identicai. abandoning petitioner's issues.
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Petitioner understands that when counsel has been
appointed all pleading must be presented to the Court through

counsel; unless ordered otherwise by the Court.

However, in this case, petitioner was ordered by the
Court to file a Pro Se Brief on his own behalf, taking any hybrid
representation analysis away from petitioner pro se filing
because as the record reflect;, petitioner was ordered by the
Court to do so. SEE: EXHIBIT pp. j .

Petitioner further argues that it is unclear if it

vas in petitioners' best interest for the Court to allow counsel

to re-file  Same. = Brief which was identical to. €ounsels imilial

JOHNSON petition; therefore, leaving petitioner meritorious pro

se issues out to dry.

| Petitioher ask this Honorable Court to correct this
unjust because if justice is not served to petitioner, this Court
would be unjustly forcing petitioner to pursue Federal Habeas
Corpus with no issues preserved fé; federal review. The Court of
Appeals ruled petitioner's claim were not preserved for appellate

review. SEE: O'SULLIVAN -vs- BOERCKEL 119 S;Ct. 1728 (1999).

Finally, petitioner contents that it was no fault of
his own that his Pro Se Brief was not ruled upon by the Court of
Appéals, based upon the merits. It is obvious that petitioner's
Pro Se Brief had merit in order for the Court to grant certiorari
following the filing of petitioner‘'s Pro Se Brief: and, it is

also obvious that appellate counsel did not abide by the Court's
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"order” and brief "all issues" including the issues raised in

petitioner's Pro Se Brief, as instructed by the Court. SEE:

EXHIBIT No.2 .
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FOURTH ARGUMENT

Whether the Court of Appeals erred in ruling that

petxtioner 8 claim was not preserved for appellate review.

ARGUMENT IN SUPPORT.

Petitiohet ‘shall argue that _his claim of “"Defense
Couﬂsel' vas ineffective in failing to provide an adversarial
challénge to the State's case" -- was preserved for appellate
reviewv.

As stated and outlined in-@pdhkcw&\g,‘&r;g OF Petilicver
pagé 6 gnd page 7, appellate counsel pointed to many arguments
that supported,... "defense counsel was ineffective in failing to
provide an adversarial challenge to the State's case." 1In
otherwords, petitioner's claims were preserved for ~appellate

review. SEE: INITIAL BRIEF, page 6 and 7.

To support petitioner's argument, petitioner points

to GLOVER -vs- MIRO, 262 F.3rd 269 (4th Cir.2001) and GRAVES -vs-

PADULA, 73 F.Supp.2d (Dist.SC.2010).

In GLOVER, supra, Glover made rigourous arguments
that his trial counsel was ineffective for failing to contact any

of his alibi witness prior to trial, citing UNITED STATES -vs-

CRONIC, 104 s.ct. 2039 (1984) analysis.
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The point of the matter, in GLOVER -vs- STATE 458

5.E.24 538 (1995), Glover never argued the CRONIC analysis;

| hovever, the merits of the issue was all the same and preserved

ifor appellate and federal review.

Even in GRAVES, supra, Graves main objection was both

- |jthe PCR Court and the Magistrate Judge improperly analyzed his

‘claim under the test announced in STRICKLAND -vs- WASHINGTON, 104

.B-Ct. 2052 (1984), when the claim should have been analyzed under
CRONIC analysis.

However, under an opinion issued the same day as

‘§STRICKLAND, in CRONIC -- in rare instances, a court wmay fotgo an

[individual inquiry into whether but for counsels' deficient

i?perfoirmafnce. the results of the proceedings would bhave been

éﬂifferent. and may presume 'prejddicé.“

Petitioner argues his case is identical to GRAVES and

'{gggxgg on the background of steps on the legal argument from a

‘Iclaim reviewed under STRICKLAND in the PCR Court and reviewd

fﬁunder CRONIC in the appellate court.
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CONCLUSION

Applicant has present several genuine issues of material
fact, revelant to Appellant's 5th, 6th andg l4th Amendments to the
United States Constitution being violated in this criminal
proceeding, AND had established there exist GOOD CAUSE why this
Court should exercise a complete review of the record;... and in

doing so, no prejudice should come to any party associated with

this case.

+

For "NO" Court in this Country; nor among any establ1shed
author1t1es would allow a conviction under these unconsti tut ional
and prejudicial circumstances... OTHERWISE, it would be an.
approval to the kind of prohibitions our Constitution(s) forbid.
Rendering the current conviction, under such practices, -

shocking to the universal sense of Justice.

For reasons set forth above, ana under these circumstances,
appel lant prays respectfully upon this Honorable Court to reverse
his conviction and remand this matter back to the Court of

General Sessions, for‘a New Trial.

APPELLANT FOREVER PRAYS...

X
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