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COUNTY OFGREENVIL‘LE v "' : )**' % THIRTEENTH JUDICIAL CIRCUIT
y Pabll3 PR3 09

Demetria Orange, as Next Frien
a minor

PlaintifT,

C.A. No.: 2011-CP-23-6665

Order Granting
New Trinl Nisi Additur

V.

Greenville Hospital Sysiem and Greenville
Hospital System Partners in Health,

Defendants,

Plaimiff Demetria Orange, as the adoptive mother and Next Friend of ([ NG
I o minor, tricd this medical negligence case 1o u jury verdict. The jury awarded her
$337,500,00 in actual dumages against Defendant Greenville Hospital System ("GHS").!

The evidence at trial showed that in 2004 GHS physicians breached the standard of care
in—binh and delivery. |l mother experienced a protracted labor, and an

ob-gyn medical emergency arose during [ JEls dctivery. The doctors auempled various
procedures so the normal birth process could resume, When these proved unsuccessful, they
applied traction. There was expert testimony that the traction used wus excessive, tearing out the
peripheral nerves and tissuc from -s right shoulder. resulting in a permancnt,
debilitating and disfiguring brachiul plexus injury, commonly known as "shoulder dystociu.”

There was ample evidence that _s traumatic injury could only have been

causcd by malpractice.

EXHIBIT A

! The jury found for Defendant Greenville Hospital System Parinees in Health.
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At the time of trial, _was ten years old. She had already endured two

surgerics, the first of which allowed her to recover a reasonable amount of Function in her right,
dominant hand. Nevertheless, she still suffers from scvere shoulder deformity and disability.
She can only rotate her right arm 80 degrees; 180 degrees is normal. Her right anm visibly
droops, and she can only raise it about halfway. Plaintiff now moves for this court to grnt a
new trial or, allernatively, a new trial nisi additur.

I. Motion for New Trjal

The verdict was not so grossly iniadequate as to be the result of passion, caprice, prejudice
or other extrancous influence. The court finds no crror occurred during voie dire or jury
selection, and reaffirms its rulings made on the record, Plaintiff's claims regarding the jurors'
alieged use of its own standard of care so as W require intentional conduct lack evidentiary
support. The court has no proof of juror misconduct of any type.

Viewing the evidence in the light most favorable to GHS, there was sufficient evidence 1o
send the issue of breach of duty and causation to the jury. While Dr. Ernst's opinion may well
have been dubious—and was rejected by the jury—credibility cannot be decided by the court at
the directed verdict stage. Instead, credibility must be presumed.

I Motion for New Trial Nisi Additur
A. The Legal Standard

If the trial court, which had the opportunily to view the evidence as it was presented at
wrial, finds that the verdict did not adequately compensite Plaintiff for her injurics, the trial count

may offer the Defendant a choice of either accepting an increased verdict amount or a new irial.

The additur suggests an appropriate scttiement amount. Vinson v. Hartley, 324 S.C. 389. 406,
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477 S.E.2d 715, 723 (Ci. App. 1996). This power was first approved by our supreme court in

Graham v. Whitaker, 282 S.C. 393, 321 S.E.2d 40 (1984) and has been repeatedly reaffirmed:

While the trial judge may not impose his will on u parly by substituting his
judgment for that of the jury, he mauy give the parly an oplion in the way of
additur or reminitur, or, in the alternative, a new trial. Jopes_v. Ingles

Supermarkets, Inc., 293 S.C. 490, 361 S.E2d 775 (Ct.App.1987). The
consideration of a motion for a new (rinl nisi additur requires the trial judge to

consider the adequacy of the verdict in light of the cvidence presenied. Paticrson
v, Reid, 318 S.C. 183, 456 S.E.2d 436 (Ct.App.1995). The trial judge who heard
the evidence and is more Familiar with the evidentiary atmosphere at tria)
possesses o better-informed view of the damages than this Court. Rush v,
Blanchard, 310 S.C. 375, 426 S.E.2d 802 (1993). Accordingly, great deference is
given to the trial judge. Id.

I

When a party moves for a new trial based on a challenge that the verdict is either
excessive or inadequate, the trial judge must distinguish between awards that are
merely unduly liberal or conservitive and awards that are acluated by passion,
caprice, or prejudice. Allstate Ins, Co. v, Durham, 314 S.C. 529, 431 S.E.2d 557
(1993). Thercfore, on appeal of the deniul of a motion for a new trial nisi, this
Court will reverse when the verdict is grossly inadequate or excessive requiring
the granting of a new trinl absolute. O'Neal, supra.
Vinson v. Hartley, 324 S.C. 389, 406, 477 S.E.2d 715, 724 (Ct. App. 1996).

Aficr Graham, our court of appeals in several decisions engrafted without explanation a
requirement that the trial judge's findings that a verdict was inadequite must be "compelling.” In
1993 the supreme court decided what is arguably the leading case on new trinl pisi, O'Neal v,
Bowles, 314 S.C. 525, 431 S.E.2d 555 (1993), which harmonized the case law and overruled

several formulations of the court of appenls. O'Neal never uaddressed or menlioned the

"compelling® requirement. Nevertheless, it silently resurfaced. Pelican Bldg, Cus. v. Dulton,
311 S.C. 56, 61, 427 S.E.2d 673, 676 (1993); Bailey v. Peacock, 318 S.C. 13, 455 S.E.2d 690
(1995). This gloss is 1autological, for the trial court’s finding of adequacy is already subject to

reversal if it exceeds discretion, which includes being unsupported by the evidence. Our cases
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Jdo not define “compelling™; instead the concept appears (o be malleable and driven by subjective
fuctors, as is commonly the casc with such discretionary remedies. But the requirement sets
additur curiously apart from the other (ools a court may use to set aside a jury verdict it finds to
be against the weight of the evidence: a trial court can order a new trial absolute if it finds the
verdict amount shockingly inadequate, and nced not give reasons for such a conclusion, much
less compelling ones, and a judge acting as the Thirtcenth juror cun “hang" the jury without any
explanation whatsoever. Compare Elam v. South Caroling Depariment of Trausporiation, 361
S.C. 9, 602 S.E.2d 772 (2004) (new trial absolute) with Folkens v. Hum, 300 S.C. 251, 387
S.E.2d 265 (1990) (Thiricenth juror doctrine).

The discretion of irial courls to grant addilur under similar circumstances has becn
upheld. In Graham, the trial court ordered u new trial pisi additur of several limes the jury
verdicl, increasing actual damages from $10,000 to §67,500. In (finding no abuse of discretion in
the trial judge's order, the court noted "it cannot scriously be argued that plaintiff herein was
ndequately compensated or even nearly so, for the injurics she sustained.” 1d. a1 405. In Waring
v, Johnson, 341 S.C. 248, 533 S.E.2d 906 (Ct. App. 2000), the court of appeals affirmed the trial
court's grant of a new trial pisi addjtur, noting "[t}he jury failed 1o consider Waring's pain and
suffering in reaching its verdict.” Id. at 960, 533 S.E.2d at 913. In Waring, the jury made an
award to Plaintiff of his medical bills. The trial court granted Plaimiff’s motion for new trial nisi
additur snd awarded nearly double what the jury awarded to adequately compensate Plaimiff for
pain and suffering. The court of nppeals noted that Waring "visited numerous doctors for years
afier the acciden,” "underwent surgery for a condition... aggravated by the wreck.” and "found
herself unable to continue her previous active lifestyle.” 1d. The court ultimately concluded,

“indubitably, Waring is entitled 10 an award for pnin and suffering.” [d,
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When the damages evidence at trial has been "hotly contesied” or disputed and the jury
award is less than Plaintiff's medical bills, an order granting additur may be reversed if the sole
ground supporting it is the trial judge's belicf that the verdict should have included all of
Plaintiff's medical costs. See Luchok v, Vena, 391 S.C. 262, 705 S.E.2d 71 (Ct. App. 2010)
(improper for trial judge in case where damages were disputed to conclude Plaintiff's medical
costs were "reasonable and necessary” and should have been included in full in jury award);
Green v, Fritz, 356 S.C. 566, 571, 590 S.E.2d 39, 41 (2003) ("Where, as here, the evidence of
damages is disputed, the mere listing of Green's claimed damages by the trial judge in his order
does not constitute compelling reusons for invading the jury's province. The order offers no
reasons upon which we can review the appropriateness of usurping the jury's decision on
damages.*). On the other hand, an additur that incrcased the jury award to slightly exceed the
medical bills has been upheld as well within discretion. Patterson v, Reid, 318 S.C. 183, 456
S.E.2d 436 (Ct. App. 1995).

Riley v. Ford Motor Company, 408 S.C. 1, 757 S.E.2d 422 (2014) was a wrongf{ul death
case where the decedent's estate had presented $238,801 in economic damages. After a jury
award of $300,000 in actual damages to the cstate, the trial court granted addiwr finding the
verdict inadequate in light of the evidence of the extent of noncconomic loss 1o the estate’s
beneficiaries. ‘The court of appeals reversed, surmising that the jury had awarded $61,199 for
noneconomic loss, and the trial court's “mere disagreement” with this portion of the award did
not constitute a compelling reason warranting additur. The court distinguished the case "from
those in which our court has affirmed the granting of additur when the jury ultogether failed 10
award noncconomic damages. Sce, ¢.8., Waring v, Johnson, 341 S.C. 248, 255, 261, 533 S.E.2d

906, 910, 913 (CLApP.2000) (finding “[tthe jury failed to make any award for other damages
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such as pain and suffering,” which amounted 1o *compelling reasons...justifying the grant of the
nisi additue™); Williams v, Robertson Gilchrist Consir, Co., 301 S.C. 153, 155-56, 390 S.E.2d
483, 484-85 (Ct.App.1990), overruled on other grounds by O'Neal v. Bowles, 314 S.C. 525, 431
S.E.2d 555 (1993) (finding the trial court's reason for granting additur—the jury disregarded the
testimony about the funeral bill and noncconomic losses—was compelling); Jlones v. Ingles
Supermarkets, Inc., 293 S.C. 490, 493-494, 361 S.E.2d 775, 777 (Ct.App.1987) (affirming the
granting of additue where the jury's award of actual dumages cqualed the exact amount of the
plaintiff's economic loss, but no damages for proven noneconomic loss).” Riley, 408 S.C. at 20
n. 10. The verdict here fits this category, as the jury failed to award Plaintiff noneconomic
damages.

Although one could read Riley as suggesting that a trinl court that docs not agree with a
jury's calculation of damages could never find a “compelling” reason for doing so, the touchsione
for whether additur is permitted remains Graham's focus of whether the award adequately
compensates (he injured party. Although discussing remittitur, a famous decision by Judge
Medina drives home the point: "[t]he very nature of the problem counsels restraint. Just as the
trial judge is not called upon to say whether the amount is higher than he personally would have
awarded, so are we appellate judges not to decide whether we would have sct aside the verdict if
we were presiding at the trial, but whether the amount is so high that it would be a denial of
justice to permit it to stand.” Dagnello v. Long Island R. Co., 289 F.2d 797, 806 (2d Cir. 1961).

B. The Trinl Evidence

The jury awarded damages just bclow_s projecied economic loss. This did not

adequately compensate her given the damages cvidence, which included undisputed proof of

physical pain and suffering, permanent disability and injury 10 her right arm and shoulder,
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disfigurement and cmotional pain and suffering by a child. A jury award that fails to make uny
award for these damages where a child has lost the use of her arm for the rest of her life cannot
stand.

Several experts testified and wrote reports that were admitied as exhibits about the effect
of s injury on her future earning capacity. _'s Vocalional Rehabilitation
Expert. Dr. Charles J. Vander Kolk, testified that but for [N dissbility, she most
probably would complete high school and have u good chance lo complete up to two years of
technical school or a communily college. She would not have physical or psychological factors
that would likely interferc with her development and progress in n school setting. Dr. Vander
Kolk opined she most probably would have entered the workforce earning $9.00 to $10.00 per
hour in 2012 dollars. In five to seven years, she most probably would have carned in the range
of $25,000 1o $34,000 per year, and received normal increases in income during her work life.

Dr. Vander Kolk explained that physical impairment of one upper extremity is considered
u severe disability. - will have little 10 no use of the right upper extremity in
performing job tasks. Over 90% of jobs in the U.S. economy require good use of both upper
extremitics in order 1o be productive, and lhus-will be cxtremely restricted in terms of
access 10 the labor market, She will have great difficulty in finding and keeping un appropriate
job. While her limitations may not exclude her from the iabor force. her disability significamly
reduces her opportunitics and carning capacity. -s loss of earning cupacity would
most probably be in the range of 36% to 58%. However, considering her ambition, mental

ability and support of her custodial parents, Dr. Vander Kalk surmised that the loss will most

likely he in the range of 25% to 45% over her work life. Furthermore, psychological factors
y g PSy g

could impact-s earning capacity and reduce the above earning ability because she will
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most probably experience a mild psychological impairment as a result of the physical disability
beginning in her teenage years.

Dr. Oliver Wood lestified as an economic cxpert in the evaluation of economic loss in
personal injury cases. He testified that over the course of her life, -would have earned
$3.229 million, which results in a present cash value of $564,191.00. Dr. Wood opined that by
working at a job that can uccommodaie her disability, she will offset 65% of that loss, or
$366,718.00, resulting in a net loss in carning capacity of $197,463.00. Bused on a Life Care
Plan developed by Ms. Karen Shelton, RN, Dr. Wood calculated the present value of

-s future medical care costs from the age eighteen until age 80).84, her life expectancy.
Dr. Wood compuied the costs of physicians, equipment, evaluations, therapy, home
modifications, and other assisiance and allowances and found the total future medical care costs,
or cost of her life care plan afier age cighteen, to be $162,833.00, Dr, Wood testified that this
amount does not include past costs or costs incurred beforc-'s eighteenth birthday,
Furthermore, the amount does not include the cost of recommended future surgeries. Finally, the
amount does not include any noncconomic damages, such as puin and suffering, disfigurement,
or loss of cnjoyment of life. By adding the net loss in carning capacity (3197,463.00) and the
future medical care costs ($162,833.00), Dr. Wood concluded thit _'s total financial
loss will be $360,296.00.

No testimony or other evidence was offered by defense counsel to refute any of Plaintiff’s
cconomic damages. No testimony was presented by anyone on behalf of the defense to question

any of the future treatment, care or cost figures in the life carc plan or lost earnings. In this light,
the verdict of $337,500 appears even more inadcquale because it is less than the Plaintiff's

evidence of economic damages, and makes no award for noneconomic damages.
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The jury could have discounted the economics damages entirely, and awarded the curious
figure of $337,500.00 for puin and suffering, permanent disfigurement, loss of
enjoyment of life und mental distress. But this is unlikely, and the very nature of u general
verdict prevents the parsing out of various elements of damages. Perhaps the jury did reject
Plaintiff’s economic damages wholesale, but that would mean the jury believed a person with u
traumatic limitation of an amm will suffer no impairment of earning ability over her lifetime,
n conclusion so at odds with reason and experience that no court could approve it. The essence
of Defendant’s cross examination of Dr. Wood and Dr. Vander Kolk was lhut-could
possibly overcome her physical condition and other limitations and outperform her own expert’s
expectations.  Yet in law such possibilitics are called speculation, and cannot form the factual
basis for the serious and important findings of a jury. If the tables were turned, and the jury had
awarded economic damages exceeding the expert's calculation, the Defendant would be certain
to claim the verdict bore no rational basis to the evidence. For example, suppose Plainliff's
expert had testified that [JJJJJJJls cconomic dumages were $100,000.00, but the expert also
stated it was "possible” that she would suffer more than $100,000.00 in economic loss. If the
ensuing economiic loss award exceeded $100,000.00, then Defendant would surely maintain the
jury's unilateral increase wus driven by unwarranted speculation. Defendamt would likely view
such a result not simply us a jury exercising its prerogative (o decide credibility, but as a runaway
award fueled by rank guesswork.

The jury could also possibly have awarded the lost earnings but subtracted out the cost of

future medical care. Yet they could not simultancously ignare the obvious disfigurement and
other noneconomic damages thut [ has suffered and will cominue 1o suffer for the next

70 years.
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This court is acutely mindful that jury verdicts are entitled to substantial deference and
may not be disturbed if they can be logically reconciled with the evidence.” Try as it might, this
court cannot tie the verdict amount 1o any logical anchor, Efforts of courts to divine the murky
workings of juries are often clumsy and almost always futile, and we would do well to remember
Kant's injunction that when considering human behavior “we can never, even by the strictesi
cxamination, get behind the secret springs of action.” It is true that the jury glong is entitled to
weigh the evidence and gauge credibility; indced a jury is not even required to accept
unconiradicicd testimony. But these abstract principles surcly do not mean the judge who tried
the case —and who "alone has the power 1o grant & new trial nisi when he finds the amount of the
verdict to be merely inadequate or excessive,” Vinson v. Hartley, supra (emphasis added) -- is
forbidden from doing what the law expressly empowers him to do when he finds the remedy [nils
1o adequately compensate an injured party.

The jury's prerogative to find the facs is not immune from review. Black v. Hodge, 306
SC 196, 410 S.E.2d 595 (Ct. App. 1991) and other cases emphasize that a jury is [ree to reject
undispuicd testimony as part of its role in determining credibility. But this rcasoning, carried to
its logical cnds, would effectively abolish the new trind and new trinl pisi doctrines. No ane
would contend that the jury could have found, for instance, that | s arv and shoulder
were not damaged, or that she had proven no pain and suffering, disability, or future cconomic
loss. CIL Collins v. Bisson Moving & Storage, Inc,, 332 S.C. 290, 301, 504 S.E.2d 347, 353 (Cu.
App. 1998) (principle of Black v, Hodge innpplicable where damages evidence admits of only
one reasonable inference). Verdicts often pose imponderables, but when an award is

conspicuously inadequate it is not cnough for the court lo throw up s hands and claim

2 This court has never before granted o new irinl ais] additur.
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powerlessness. Jury trials are nol journeys into metaphysics; they are supposed to be attempls to
uchieve justice.

It is enough 1o say that an award of §337,500.00 on this record is not adequate. This
finding is based on the compelling reason hat it docs not reasonably compensate a 10-year-old
child for her gricvous, life-altering injuries and make her whole, (o the extent money damages
can. The award was less than her economic damages, and made no appareni provision for her
substantial noneconomic damages. This is more than o mere disagreement with the jury's
verdict. Tt is the firm conclusion of this courl—which saw and heard the witnesses, waiched
_demonstratc her deformity to the jury, scrutinized the exhibits, und observed the trial
unfold over many days—that the jury's award failed to account for the profound magnitude of
her loss.

IT IS THEREFORE ORDERED:

1. The court grants Plaintiff’s motion for new trind pisi additur and increases the verdict

10 $650,000.00. GHS of course cun reluse (o nccepl this suggested seitlement figure,

and a new trial will be promply scheduled.

IT IS SO ORDERED. (
0. e [~

D. Garrison Hill
Circuit Judge
Auvgust_| 2,2014
Greenville, South Carolina
A Cestified Copy
Yo B Wallowat
E C E IV Clerk of Court C.P. & G.S.
ED Page 11 0f 11 Greenville County, SC
Bated _ipé.'_lﬂ__-
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