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This case came before the Court riuring‘the March 17, 2014 lcorrirnon pleas Anon-jury_ term
for a erirrrinal appeal from Magistrate’s C‘ourt, filed December 5, 2013. Appellant’ was
represented by Marcus Gore, Esquire and Respondenr was represented by Gregory Deluca,
Esquire. The Ceurt‘ had‘befo:e it'the' ‘Magr:strare’s Retum, the Magietrate’s record, the r_ecord- on

- appeal, and the State’s Notice of Appeal‘ and Appeal..

In both 1ts Notrce of Appeal and} Appeal and at the hearing, the State. argued that its
appcal bhould be granted based on the State’ s rlght to request a jury trial, relymg on S.C. CODE
ANN. § 2252~150 (2013) (“Every person arrested and brought before a magistrate char‘ged with
an offense within his jurisdiction shall be entitled on demand to trial by Jury which ehall be

N

selected as provided in’this chapter”); S.C. CODE ANN. § 22-2-230 (2008), repealed by Act No.

~

! This Amended Order of Dlsmrssal replaces the orrgmal Ordcr of Dismissal, signed Aprrl 9, 2014 and filed Aprr] '

15, 2014, ﬂ(
o %L



267, 2008 S.C. Acts 267;> R’ule,37, SCRCrimP (South Cvarolinal Rules of Criminal Procedure
va‘pp}y to proceedings in magistrate’s court to the extent they ore not ineonsisfent with the statutes
and rules govcming the'magiétrate’s' court); Rule 14(b), SCRCrimP (“A defendant.may waive his
right to- a jury trial only- W1th the approval of the eohcltm and the trial Judoe ; State V. Senter
396 S.C. 547, 555, 722 S.E E.2d 233, 237 (2011) (State ()bJected to defendant’s request to waive
jury trial, how‘e’v’er,‘issue was not reviewed on appedl); State v. Nash, 518.C. 319, 28 S.E. 946
(1898) (interpretiﬁg the 1893 Code of Laws and addressing whether the prosecutrix may demand

a jury trial in place of the solicitor or attorney general); State v. Hanson, 285 S.C. 543, 544, 331

S.E.2d 782, 782 (1985) State v. Shuck, 278 S.C. 441, 298 S.E2d 95 (1982). (“A defendant’s

waiver of a jury trial is conditioned upon the consent of the prosecutor and the trial judge. . . . If

either objects to the waiver, the defende;pt must be tried by a jury.”). Addjtio_nally, in support of

 its position, the State relied upon an Attome}' General’s opinion ‘inferpreting State v. Hahéon, .
285 S.C. 543, 544, 331 S.E.écl 782, 782 (1985) and the repealed S.C. CobE ANN 8 22—2—230_‘
(2608), repealed byrAct. No. 267, 20()8 S.C. Acts 267.'_ Sec Mr. John l’atriek: Op. At’y Gen.
' (Aug. 15, 1980), available at 1980 WL 120825, |

| Inv support of his’Aposition, Respondent relied on S.C. CODE ANN. §. 22-2-150 (2013) anld
Rule 2 of the South‘Carolina Rules of vMagigtrates Court, which proQides: “These rules shall -
govern all civil suits in the magistréteS court. If o‘o procedure is provided by these ru}es,“the court
shall proceed in a manner consistent with the statutory law applicable to  magistrates and with

circuit court practice in similar situations but not inconsistent with these rules.”

-The Megist'rate"s Return reﬂects the following procedural posthre: On November 6,
2013, Trooper Wootcn called this case that was-scheduled for a bench trial before Judge thldcn

V. Baggett, Berkeley County Magistrate. Nlcholds ‘M.- Blair, Respondent was charged by N
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citation G449285 for Driving Ur;dervu thé Influerice with'a refusal 'o‘n' the BA. His éi;ati'cm was
_ marked as ap_peara‘n\ce‘ required 6n ,No'\;embér.é, 2013. The State WéS‘ represented by Trooper
Wooten and Res‘ponder}t v;'as represeﬁted ,by“Gre“gory A. Deluca, Esquire for a bcngh trial. At the
commencement of the Ihearing; Respondent ‘indicated he was ready to proceed with.the bench
trial upon a plea of not: ghilty.. Tfooper Wooten stated hg: wanted a continuance or a jury trial.
Thereafter,'Respondent aréued the Stage gould not rely on the repealed S,C. CODE.ANN. § 22-3—
230 (2008), tﬁat was revc‘o.'gﬁil'zed iﬁ an Attofnc_:f General’s ‘Opinion as th‘f; sour‘ce éf the state’s
right to ask for a trial by,juvry and, consequently, did not _hav.é: ‘the right to request a jury trial. The.
defense also asserted that Qn}y ‘tl'le Deféndant had a right to request é jury trial .'and,reff-:rréd to and
did provide a copy of S.C. CODE ANN. § 22-2-150 (2013), stiting that a person arrested and
brought before a magistrate charged with an offense wifhin hlS jufisdicti’on shall be entitled on.
demand fo. trial.lby jury. Rjes,pc_)nden"t also objected to the State’s requést for continuance based
on failure to subpoena and ensure. the prééenée of a necessary iwitness' and wished to procged.
Ulthﬁately, il:l a Return siafed Jan‘u'arji 9’, 2014 and filed J'anﬁary 14, 2014, the Magistrate deri'ied
the State’s Vreqllrest for céntiﬁuanée énd Qenied tl;e'State’s request for a jury trial based ‘on the
plain language .of'sta:te statutéx‘-§ 22_—2;'150 (2013). T he case was subsequently disﬁxisse'd -after fhe
‘ Adefense made a motion'te dismiss for'lack.oﬁ:prosecution. The Magistrate advised both parties of
their right to an appeal.

Upon review of the record of fhe'Magistrate’s hearing, this Court finds that the State
requestéd fhe case be contil.lued.“becau‘se its'wiiness was unavailable and an independent demand
‘that th: case be set for a jury'.ﬁfial. I.\K‘Iaothxe;r grounds or opposition were articulated in tlhé lowerA
court record. Further, the reco‘rd' ‘r‘e»ﬂects that at.no 't'i'me prior to the ma"t«'ter being set for a bench

trial, after the Trooper called the case for trial or dﬁrin‘g the proceedings did the State specifically




oppose a anCil triél, in the 10wér court, nor did ;che State obje,.ct-to”t}vle befendant’s request for a
bench. trial.? Inste‘adz .ihg State asserted that it had an independent r)igh’t: to a jury trial. However,
because the Magi’straté ruled that the S:tate could not requeét a jury tr‘iai, the iss'ue was Iﬁreserved
for appellat‘e..réVieW‘.

On an _appea'l from Lﬁe Magistrate’s Court, the Circuit Court gcting as the appellate court,
re'v‘ie',\.vs the matters raised in'the',nolic;'e of .appeal. S.C. :CO'DE ANN. § 18-3-70 (2013) '(“The
appeal":;nust be hea;d by the Court of Common Pleas upon the grounds qf excéptions rnad¢ and
upon the pépers required uhdef this éhapter, without the e;(gmination of witnesses.”). Upon
hearintg-th_e appéal, the appellate court shall give judgzne;t accordix;g' to the j_u-stice .o’.f the case;
without regard to teéh:nical errors and defects which do nét affect the merits. In giving judgment,
the court may affirm or re‘veréc the judgmént of tﬁe court below, ‘in whole or<in part, as to any or
all the partlcq and for eITors of law or fact. S.C. CODE ANN. § 18-7-170 (2()13) See State v.
Hoyle, 397 S.C. 622, 725 S E.2d 720 (Ct. App. 2012) (“In cnmmal appeals from magistrate or‘

mumclpal court, the c1rcu1t court does not- conduct a de NOVO reView, but instead reviews for

preserved error raised to it by app,gopriate exception.”); (State v. Henders()n, 347 S.C. 455, 457,
556 S.E.2d 691, 692 (Ct._App. 2001) (citations omitted) (same).
This Court finds that the Magisﬁate did not abuse its discretion in denying the State’s

motion for continuance. See State v. Browder, 277 S.C. 206, 207, 284 S.E.2d 775, 776 (1981)

(“Motions for continuance are -addréssed to the sound discretion of the trial judge, whose
decision will not be disturbed on appeal absent a clear showing of ‘abuse of discretion.”). The

‘record reflects that the basis of the motion was Trooper Wooten’s assertion that he did not have

21tis apparenl from the record that at some time prior to Trooper Wooten calhng the case on November 6,.2013 that
the case had been set by some mechanism in the Magistrate's Court for a bench trial. The record does not reflect that
" the State opposed the matter being set-for a'bench trial prior to the November 6, 2013 trial date. Further, the Return
rellects that the case had been scheduled in‘advance as a bench trial for the November 6, 2013 court date.’
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the witness he needed to proqet;d. Upon "furthe{ ’inquiry by the 'Mggistrafe, it was determined that
ihe i‘roqper had failed to §ubpoena thé witness. Based on this procedural posture this Court can
discern no abuse of di_séretion as there exists no errof of law and factual support ekists in tge
| record fof the lower .coﬁ‘rt"s denial of thé vco‘ntim'lance.
Similarly, this Coutt finds the: Ma"g_ist;ate &id ﬁot abuse it§ aigcretion"in ruling that, based
on the plain language ofwé.c.;co;jg ANN. § 22-2-150 (2013), the State could not request a jury
trial. o | | :

"“The cardinal tule of statutory interpretation is to ascertain.and effectuate the intent of the -

legisla,tufe:” Sloan V‘JHardeé, 371 S.C. 495, 498, 640 S:E.2d 457, 459 (2007). In doing so, we

mustl give the words found in the statute their ‘.‘plaiﬁ and ordinary .meaning- without resort to
subtle or forqed (::on‘str’uctio'n to- limit of expand the stéitute"s operation.” Id. a't499z 6’4(5 S.E2d at
‘ 459. Thu_s, if the words are unambiguOus, ‘we must apply their literal meaning, Q at 498, 640
S.E.2d at-459. I—I'owever,f‘“tl;e statute r;lust be read as a V;vhole.aﬁd‘ sections whi(_:h ére part of the

B
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same general statutory law must be construed togéther and each one given effect.” S.C. State

Ports Auth. v. Jasper County, 368 S.C. 388, 398, 629 S.E.2d 624, 629 (2006). In that Véiﬂ, we
‘must read the statute so- “that no 'word,” clause, sentence, provAision- or part sh@ll be rendered

surplusage, or superﬂﬁous,,” Id. at 37_7, 665 S.E.2d 'atv' 651, for “[tihe General. Assembly
obviously intended [the statute] to havé some efficacy, or the législature would not have enacled

' { ‘ ' Y
it into law.” Id. at 382, 665 S.E.2d at 654. See CERE, LLC v. Greenville Cnty. Assessor, 395

S.C. 67, 74, 716 S.E.2d 877,881 (2011): “A court must take the statute as.it finids it, giving effect

to the legislative intent as expressed in the language of the statute; and cannot, under its power of

construction, supply an gmission in a statute.” State v. Johnson, 396 S.C. 424, 429,721 SE2d




786; 788-8§ (S.c. Ct App. 2012), reh’g deniéc.z’.(Feb. 16, 2012) (Citing State v. White, 338 S.C.
| 56, 58,A525'S.E.2d 261, 263.(Ct. App 1999)).

Initially, this Court finds that the cases and authorities cited by the .State in support of its
position all interpret the reperaled S.C. CoDE ANN. § 22-3-230 (2008), which explicitly provided
that either party—both the defendant and the State-—are entitled fo a jury trial. 3 Applying the
estabhshed rules of statutory constructron this Court finds that, accordrng to the plain language
of S.C. CODE ANN. § 22—2—150 (2013)—whick provides that “[e’]vry person arrested,” in other
words, onty the defendant, 1s entitled to a jury trial—read in harmony with the ‘entirety of
Chapter '22 of the South Carolina Code of Laws, as well as the South Carolina Ruieu of

Magistrates Court, the State is not entitled to an independent demand for a jury trial. This Court

finds that it need not address whether the South Carolina Rules of Criminal Procedure—

specificull-y, Rule 14(b), which provides-the procedu_re b.y whfioh a defendant may waive his right
to a jury trral—provrde the State a rrght fo a jury trrdl by ‘implication because this issue is
squarely addressed wrthm the Code apphcable to Magistrate’s Court This Court dechnes toread
into the Code a provision granting the Stale an independent right to demand a j"ury trial, where

-not only did the state -Leg‘islature repeal an old statute disposing of that issue, but also failed to

sprovide 4 corresponding right to_the State in the only statute in. the Code applicable to the -

Magistrate’s Court on point. See S.C. CODE ANN. § 22—2—.150 (2013).

v

3 This Court declines to address the entirety of the above mentioned. Attorney Genera] oprnron See Mr. John Patrick,
Op. Att’y Gen. (Aug. 15, 1980), available at 1980 WL 120825. The Oprmon reviews two distinctly different factual
scenarios inapposite to the Respondent’s case. First, the Opinion answers the question of whether the Magistrate
may sua sponte and without consent.of either or both parties refuse to'try a defendant'without a jury, even'where a
defendant.has elected to proceed with a bench trial. The Opinion also addresses case Jaw regarding waiver of a jury
trial in the civil context. Here, the Magistrate never refused to try Respondent’s criminal case as a bench trial and
impose a jury trial on his own accord. Therefore, the cases. and- -analysis employed by the Attorncy General in
explicating this issue are not applicable to- the case at bar. The second question presented to the Attorney General is
whether the prosecution in a criminal case may demand a jury trial without the consent.of the defendant. As

- explained above, the Opinion answers this question relying solcly on the repealed S. C. CODE ANN. § 22-2-230
(1976). Therefore, this portion of the Opinion is equally inapplicable to the present case.
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A“Moreover, .considering the 'S‘rate’s ‘ar,gu'ment that a criminal -.defendant: may not
unilaterally waive his riént to trial by jury absent the consent of ‘the solicitor and the trial judge,
see Rule 14(b), .SCRCrﬁnP? ',thjis Court finds that the State never interposed, or Apreserve.d any
objection to the Respondent’s waiver for the record. Tt is clear from the, Magistrate’s reeord that
Trooper Wooten made one si‘néular request for a jury trial after the case had been.set for a bench
trial and did net withhold consent to Res’pondent"s‘Waiver‘. of his right te trial by jury. ‘Therefore,
“this Court declines to review the issue of whéther Respo’ndent properly waivéd his right to a jury

'.trlal pursuant to Rule 14, SCRCerP See State v. Black 319 S.C. 515 521—22 462 S.E.2d 311,
1315 (1995) (faﬂure to make contemporaneous obJec,tron to the Magrstrate operated. as waiver of
rrght to object 'and issue-.could not be addressed by the Circuit Court upon appeal)' State v. v.>
Drckman 341 S C. 293, 295 534 S:E.2d 268, 269 (2000) (a party cannot argue One ground at
trial and another ground on appeal)

Th_rs_.Court, having foiind ade,quate evidentiary support.'in the ‘record,"‘no error of law, .and
finding no abu;e of dis,C/Ietion, AFFIRM-S the‘- decision -of the lower court and \dismis:ses the‘

 appeal, pursuant to S.C. CODE ANN. § 18-7-170 (2013).
ITIS SO ORDERED, ‘ -
: ' The Hogf] Déaldra L. Jefferson

Presiding Judge; Ninth ,Judicial Circuit -

August 5&}3 , 2014 ‘ : : : :
Charleston, South Carolina ] /
At Chamnibers. )




South Carolina Department of Public Safety
OFFICE OF GENERAL COUNSEL i . P.O. Box l993 * Blythewood, S.C. 29016
o . . - Tel: (803) 896-7965 « Fax: (803) 896-7967

. September 23,2014

Ms. Jenny Abbott Kitchings o - _ '

Clerk of Court - ‘ .o ' : RECEIVED
S.C. Court of Appeals ‘ . _ C

P.O.Box 11629 - - , . } e SEP 2 4 2014

Columbia, SC 29211
SC Court of Appeals

RE: ° The State v: Nicholas M. Blair
Appellate Case No. 2014-001003

Dear Ms. Kitchi'ng"s:

On September 15, 2014, Appellant received a copy of the enclosed "Amended Order of
Dismissal” from the Honorable Deadra L. Jefferson. The order. was filed with the Berkeley
County Clerk of Court on September 3,.2014. To Appellant's knowledge, it has not yet been filed
with the Court of Appeals. In anticipation that the amended order may be filed with the Court of
Appeals, the Appellant hereby objects to any consideration of the ‘order because the lower court
lacked Jur1sdlct10n to enter it.

Appellant and Respondent had prev10usly moved for the Court of Appeals to hold this
appeal in abeyance pending the submission' of an amended order from Judge Jefferson.. The
motion was not based on any issue identified by the parties, but rather a request from Judge
Jefferson who noted a deficiency in her order that she wished to correct. The Court granted this
motion on July 31, 2014 and remanded the case to Judge Jefferson for the limited purpose of
entering an amended order. After 30 days, the order of abeyance was lifted, and the Court
proceeded with the appeal.

Under. thé terms of the order, Judge Jefferson had until September 2, 2014 to enter an
amended order given that the original deadline fell on a Saturday followed by a state holiday.
Appellant waited until the deadline to file its initial brief because it was unaware from which
order it would be appealing. After the amended order was not received within the 30 day
-window, Appellant timely filed its initial brief on September 2, 2014.

"Upon the service of the notice of appeal, the [Court-of Appeals] shall have exclusive
jurisdiction over the appeal...." Rule 205, SCACR. The Court témporarily ceded jurisdiction to
Judge Jefferson for the limited purpose of entering an amended order, but she failed to do so in
the time allotted. On September 3, 2014, the Court resumed jurisdiction and Judge Jefferson
lacked the authority to enter an amended order. See Grosshuesch v. Cramer, 377 S.C. 12,31 n. 7,
659 S.E.2d 112, 122 n. 7 (2008) ("[W]hile an appeal 1s pe/nding, a lower court cannot act on -
matters affecting the issue on appeal."). ' ‘ ' :

The Appellant hereby objects to any consideration of the amended order. However; in the
event that the Court chooses to cons1der the amended order," Appellant would request an



. J. ,
amended briefing schedule which permits it sufficient time to file an amended initial brief in
response to the amended order. - : '

~

Very truly yours,

Marcus K. Gore Y- .
Assistant General Counsel

MKG/rr
enc. . , . ,
cc: Greg DeLuca, Esq. -
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