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STATEMENT OF ISSUES ON APPEAL 

I DID THE TRIAL COURT CORRECTLY DETERMINE THAT EXCLUSION 
J(5) DID NOT DEFEAT COVERAGE UNDER THE PRODUCTS-COMPLETED 
OPERA TIONS COVERAGE OF APPELLANT'S CGL POLICY? 

A WAS THE TRIAL COURT CORRECT THAT THE (1)(5) EXCLUSION 
APPLIES TO ON-GOING OPERATIONS PRIOR TO COMPLETION 
BUT DOES NOT DEFEAT COMPLETED OPERATIONS COVERAGE 
FOR DAMAGE CAUSED AFTER THE WORK IS "COMPLETE" AS 
DEFINED IN THE PRODUCTS-COMPLETED OPERATIONS 
COVERAGE? 

B IF THE POLICY LANGUAGE IS AMBIGUOUS AND THE INSURED'S 
INTERPRETATION OF AMBIGUOUS POLICY LANGUAGE IS 
REASONABLE, THEN SHOULD THE INSURED PREVAIL AND 
COVERAGE BE FOUND TO EXIST? 

II DID THE TRIAL COURT CORRECTLY DETERMINED THAT EXCLUSION 
N WAS NOT APPLICABLE IN THIS CASE? 



STATEMENT OF FACTS 

ThIS Statement of the Facts IS heavIly drawn from the trIal court order, and 

consequently provIdes cItatIOns to the record for many of the findIngs In the trIal court 

order 

Almost ten years ago, on May 20, 2002, the Insured, a masonry subcontractor, 

damaged finIshed brIck by USIng a pressure washer to remove some stray mortar and slurry 

off the brIcks Unable to match or staIn the bncks In a manner sUItable to the owner, the 

contractor had to remove the eXIstIng bncks and replace them WIth new bncks The 

Insured refused to pay for the damage Its Insurer, Auto-Owners, refused to pay for the 

damage Therefore, the contractor, Dave Bennett of Bennett & Bennett ConstructIOn, Inc 

("BBCI"), had to pay to remove the brIcks he had purchased, had to buy a second set of 

bncks, and had to pay a second mason to Install them The total cost of all expenses was 

over $80,000, whIch was about a year's Income for thIS small contractor (R 82) Thus 

began an odyssey for BBCI 

The followmg IS undIsputed on March 6, 2006, BBCI was awarded a default 

Judgment In the amount of $84, 133 16 agaInst M & M ConstructIon of the CarolInas, LLC 

("M & M") (R 3), the PlaIntIff offered M & M's Insurer, defendant Auto-Owners 

InSUIance Company ("Auto-Owners"), the opportunIty to defend the SUIt and to keep ItS 

InsUIed out of default, and then the PlaIntIff notIfied Auto-Owners of the tIme and place of 

the damages hearIng (R 82, lIne 22- R 84, lIne 3, R 291-302), but Auto-Owners chose to 

deny coverage and took no part In the InItIal SUIt, after obtaInIng the default Judgment, 

BBCI InstItuted thIS declaratory Judgment actIon to determIne whether Auto-Owners' 
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polIcy covered the Judgement, and, as of the day of tnal, October 18, 2010, the amount of 

the Judgment was $124,097 75 which was increasing by $1671 per day In accrued Interest 

(as calculated from R 303) On November 22,2010, the tnal court Issued ItS deCISIOn 

findIng that Auto-Owners owed BBCI Indemmty for ItS Judgment In the amount of 

$124,665 80, plus Interest 

BBCI was hired to remove a synthetic stucco claddIng on a residence and replace It 

with bnck (R 42, line 8- R 43, line 25) BBCI put the masonry work out fOi competitive 

bids, and M & M was the low bidder (R 42, line 15-16) As a conditIOn of dOIng the work, 

BBCI reqUired M & M to proVide a certificate of Insurance which M & M obtained from 

ItS Insurance agency addressed to BBCI, as certificate holder, shOWIng that Auto-Owners 

had Issued a $1 millIon commercial general lIabilIty ("CGL") polIcy Identified as polIcy 

GL 16509 (R 42, line 17-20, R 234) The homeowner chose to use a decorative bnck that 

would give her home a certaIn deSired appearance (R 43, lIne 17- R 44, lInel2) Thus, 

appeaIance of the home was an Important Issue to the homeowner, as would naturally be 

expected BBCI pUichased the bnck and hired M & M to proVide the labor to remove and 

replace the bllck (R 43, lIne 7-16) Since the homeowner had chosen a specialty bnck with 

a baked on sandy fimsh which needed to be brush cleaned soon after the bnck was laid and 

while the scaffoldIng was still up, BBCI and M&M agreed that the bnck cleaning would 

be done soon after the bnck was laid and not at the end of the Job (R 44, line 4- R 46, 

IIneI9, R 87, lIne 17-22, R 290) They agreed that the line Item In M & M's proposal for 

bnck cleaning, would be deleted (R 48, line 9-25) M & M never inVOiced BBCI for 

cleanIng the bnck as they laid It (R 309-313) 
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As agreed between BBCI and M & M, the bnck cleamng contemplated by the 

contract was done soon after the bnck was lmd (R 45, lme 15-25, R 87, lIne 17-22) BBCI 

mspected the work on a pen odic basIs and found It to be satisfactory (R 49, lme 4-17, R 

51, lIne 1-11, R 106, lme 11-13) 

After M & M took down ItS scaffoldmg and left the Job, on Apnl 19,2002, It sent 

BBCI a final mVOIce and stated the work was complete BBCI mspected M & M's work 

(R 49, lme 4-17, R 51, lIne 22-25, R 52, lme 1-24, R 56, lme 7-9, R 313 at p 5, R 244) 

WhIle It found that the bnck had been mstalled satIsfactonly and had been cleaned 

properly, there were some lImited areas where mortar and a mortar-slurry mix were on the 

bnck (R 56, lme 10-21, R 105, lme 20- R 106, lme 3) It appeared to BBCI that mortar 

and slurry might have fallen on the bnck as the scaffoldmg was taken down or as the 

masons were cleanmg their tools (R 56, lme 10- R 58, lme 12) BBCI called M & M to 

return to the Job and correct these lImited areas of concern (R 58, lme 5-18) 

On May 20,2002, (R 64, lmes 8-12, R 109, lmes 2-9, Pltf R 243) while 

performmg this cleamng, which was mCldental to the contract work whIch had been 

completed and was m the nature of a punchhst or correctIve task caused by their 

carelessness m droppmg mortar or slurry on the cleaned bnck, the crew workmg on behalf 

of M & M used a pressure washer that knocked the coatmg off the face of the bnck and 

also exposed the bnck to an aCId/water mIX whIch dIscolored the bnck (R 60, lme 17-

R 61, lme 10, R 70, lme 20- R 71, lme 20, R 138, hnes 14-25) Both the lack ofcoatmg 

and the dIscoloratIOn destroyed the appearance of the home for whIch the homeowner had 

pmd BBCI (Id) 
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The homeowner was occupyIng the house, and the bnck was performIng Its 

Intended functIOn of protectIng the home, at the tIme the pressure cleamng of the bnck was 

begun (R 64, lIne 13- R 65, lIne 8, R 137, lInes 3-13) The cleanIng of the bnck was In the 

nature of a repmr or correctIOn to the poor appearance of the bnck The cleanIng Intended 

by the contract had already been performed, the work had been completed, M & M had left 

the Job, and M & M had sent a final InVOICe (R 51, lIne 12- R 52, lIne 17, R 54, lIne 12-

R 55, lIne 15, R 244) Here, the pressure washIng was IncIdental to the work called for by 

M & M's contract and was reqUIred only because M & M spIlled mortar on the bnck (R 

56, lInes 10-21, R 105, lIne 20- R 106, lIne 3) 

The reason the bnck was replaced In Its entuety was that no other remedy prOVIded 

a satIsfactory appearance to the homeowner Therefore, a total replacement was reqUIred 

to repmr the damaged appearance of the home (R 122, lInes 21-25, R 139, lInes 1-11, 

R 141, lIne 6- R 142, lIne 18) The testImony of Dave Bennett, and Sam PhIllIps, the 

attorney who was representIng the homeowner at the tIme and who dealt WIth M & M and 

BBCl, establIshed that the damaged appearance was the reason for the total replacement 

The documents In eVIdence lend further support to thIS reason for re-claddIng the home 

M & M tned staInIng the bnck, but the result was an unsatIsfactory appearance (R 73, 

lInes 14-17, R 141, lIne 6- R 142, lIne 18, R 244) BBCl, the homeowner, and M & M then 

agreed to try to find replacement bnck, but further agreed that If the replacement bnck was 

not satIsfactory, then the entIre house would be stnpped of all bnck (R 76, lIne 12- R 77, 

lIne 12, R 248) M & M tned to find replacement bnck for the damaged areas, but could 

find no bnck from the same lot as the eXIstIng bnck (R 73, lIne 14- R 74, lIne 9, R 77, lIne 

5 



13- R 78, lme 17, R 249 and 250) The bnck that was delIvered was noticeably different 

from the bnck that was on the house, therefore, replacement of only damaged bnck was 

not a sUitable solutIOn (R 77, lme 13- R 80, lme 22, R 141, lInes 6-13, R 249 and 250) 

While M & M, and then BBCI, later retamed attorneys and utIlIzed consultants to gam 

further leverage for their respectIve positIOns, does not change this findmg that the actual 

reason for removmg the bnck was not an mstallatlOn problem, but the damaged 

appearance of the bnck (R 81, lines 1-20, R 122, lines 21-25, R 142, lme 19- R 143, lme 

9) Bennett del11ed that the bnck was removed due to any mstallatlOn Issue, and the 

homeowner never objected on that baSIS (R 130, lme 25- R 131, lme 9, R 143, lInes 5-9) 

BBCI ordered a substantial amount (almost half of the amount ofbnck used on the 

ongmalmstallatlOn) of the bnck needed to begm the re-ciaddmg process m July, a month 

before the late August report which mentIOned mstallatlOn Issues (R 252 and 253) There 

was no report of an mstallatlOn Issue until BBCI had already started removmg the bnck to 

completely reciad the house (R 128, lme 12- R 129, lme 19) BBCI did not make a final 

deCISIOn to remove the bnck until M & M had an opportul11ty to present every alternatIve 

option It wanted to offel Nothmg M & M offered changed the homeowner's deCISIOn to 

remove all bl1Ck for appearance reasons (R 251, R 142, lme 7- R 143, lme 9) 
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LEGAL ARGUMENT 

I THE TRIAL COURT CORRECTLY DETERMINED THAT EXCLUSION J(5) 
DID NOT DEFEAT COVERAGE UNDER THE PRODUCTS-COMPLETED 
OPERATIONS COVERAGE OF APPELLANT'S CGL POLICY 

ThIS case mvolves the mterplay between the Products-Completed OperatlOns 

coverage ("P-CO coverage") and excluslOn J(5) (known as the "on-gomg work" excluslOn) 

of a commercial general llabillty ("CGL") pollcy ExcluslOn J(5), usmg the present tense, 

excludes any damages whlle the msured IS "performmg operatlOns" Auto-Owners drafted 

ItS pollcy to state that those "operatlOns" come to an end when the project reaches 

completlOn, essentially defined as eIther final completlOn, substantIal completlOn, or when 

one SIte of a multI-sIte project IS completed In addltlOn, any repair or correctIve work IS 

also consIdered to fall under completed operatlOns At the pomt work IS deemed 

"completed," exclUSlOn J(5) no longer has any appllcatlOn smce the "operatlOns" have 

ended, and the P-CO coverage, whIch IS a separate coverage from the CGL coverage, takes 

effect 

In thIS case the CGL pohcy WIth P-CO coverage was Issued to a masonry 

contractor who left the Job for a month after completmg hIS work (mcludmg cleanmg the 

bnck), and then sent a crew back to do some correctlve cleamng of the bnck, at whIch 

tlme they damaged the bnck The homeowner was usmg the bnck claddmg for ItS 

mtended purpose dunng thIS tlme Contractors and manufacturers often purchase CGL 

pollcles to cover themselves for damage to the property of thIrd-partIes caused by theIr 

products or by theIr work Manufacturers are lookmg to protect themselves "after they 
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relmqUlsh control of theIr products when manufactunng defects, defectlve desIgns, or 

madequate mstructIOns or warmngs have caused theIr product not to be reasonably safe 

Slmllarly, most clalms brought agamst general contractors and developers are for property 

damage occurnng after theIr project has been completed" New Appelman Law of 

Insurance Lzabzlzty, Vol 3, §16 02(2)(a) (2011) 

How does one know when the contractor has completed hIS work? Auto-Owners' 

pollcy states that "Your work" IS deemed complete when certam tests are met, mcludmg 

when the owner IS usmg the work for ItS mtended purpose (essentlally upon "substantIal 

completIOn" as that term IS normally defined) If "Your work" reqUlres correctIOns or 

repalrs, It IS st111 deemed complete 

"Your work" IS 'work or operatIOns' performed by the msured or on ItS behalf 

(emphasIs added) Thus, when "Your work" IS deemed complete, It follows that 

"operatIOns" must be deemed complete, smce If operatIOns were stIll on-gomg, "Your 

work" would stlll be ongomg 

The fact that operatIOns are completed, means that exclUSIOn J(5) IS not appllcable 

smce thIS on-gomg operatIOns exclUSIOn applles when the contractor or hIS subs "are 

performmg operatIOns" If they are not performmg operatIOns, but mstead are m the 

Completed OperatIOns phase, then exclUSIOn J(5), by ItS terms, does not apply The tnal 

court was correct m determmmg that the P-CO coverage applled to thIS loss, and that 

Auto-Owners owed BBCI mdemmty for ItS Judgement agamst the msured 

Auto-Owner's mterpretatIOn of ItS own pollcy language takes the narrowest 

pOSSIble approach to coverage, resolves all amblgUltles m favor of Auto-Owners, renders 
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other terms of the pohcy meamngless, and Ignores the tnal court's reasonable 

InterpretatIon of the pohcy language whIch found In favor of coverage In addItIOn, Auto-

Owners, substItutes Its own factual verSIon for the facts found by the tnal court It makes 

no attempt to meet the standard of reVIew for factual findIngs 

A The CGL pohcy covers damage from punchhst work SInce that work occurs after 
the Job IS "complete," as the Completed OperatIOns coverage defines completed 
operatIOns The (j)(5) exclUSIOn applYIng to damage from on-gOIng operatIOns 
pnor to completIOn, does not defeat Completed OperatIOns coverage for damage 
caused after the work IS "complete" 

Auto-Owner's appeal argues that exclusIOnJ(5), known as the "on-goIng work" 

exclUSIOn, bars coverage for thIS claim, even If It was a Products-Completed OperatIOns 

claim ExclUSIOn J (5) reads "That partIcular part of real property on whIch you or any 

contractors workIng dIrectly or IndIrectly on your behalf are performIng operatIOns, If the 

property damage anses out of those operatIOns " (EmphaSIS added) When M&M, the 

Insured, purchased the CGL pohcy, In the same polIcy It also purchased Products-

Completed OperatIOns coverage from Auto-Owners wIth an aggregate lImIt of $1 ,000,000, 

whIch was separate from the CGL lImIts (R 180) The Completed OperatIons coverage In 

the Auto-Owners polIcy covers "'property damage' occurnng away from premIses you 

own or rent and anSIng out of 'your work' except (2) Work that has not yet been 

completed or abandoned" [R 201, §V(lI)(a)] Thus, the P-CO coverage takes effect upon 

the work's completIOn The Auto-Owners pohcy defines "Your work" as follows "'Your 

work' means a Work or operatIOns performed by you or on your behalf and b Matenals, 

parts or eqUIpment furmshed In connectIOn wIth such work or operatIons" [R 202, 
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§V(l5)] (emphasIs added) In the context of this case, the completed operatIOns coverage 

would apply to property damage that occurred on aJob site after completIOn ofM&M's 

work and which arose out of M&M' s work 

How does one determme whether the work was "complete" such that exclUSIOn 

J(5) would not apply and there would be coverage for the Judgment? Accordmg to Auto-

Owners' Products-Completed OperatIOns coverage [R 201, §(V)(l1)(b)], "Your work," 

and the operatIOns It mcludes, are "deemed completed" when the work IS completely 

fimshed, or alternatively when It IS bemg put to ItS mtended use, or when repairs and 

correctIOns are bemg made Specifically, the pohcy states 

"b 'Your work' Will be deemed completed at the earhest of the followmg tImes 
(1) When all of the work called for m your contract has been completed (2) When all of 
the work to be done at the site has been completed If your contract calls for work at more 
than one site (3) When that part of the work done at aJob site has been put to ItS mtended 
use by any person or orgamzatIOn other than another contractor or subcontractor workmg 
on the same project 

Work that may need serVice, mamtenance, correctIOn, repair or replacement, but , 
which IS otherWise complete, wIll be treated as completed" [R 201, §V(11)(b)] 

Cases and commentators have reached the same conclUSIOn that J(5)'s exclUSIOn 

for on-gomg operatIOns does not apply to work done after "completIOn" WhIle the 

reasonmg m each case may vary to some degree, the general view IS that the exclUSIOn IS 

wntten m the present tense, and apphes only whIle the work IS on-gomg Once the work IS 

completed, the Products-Completed OperatIOns coverage goes mto effect, and the 

exclUSIOn does not apply to work that IS "completed" In Amencan States Insurance 

Company v Powers, 262 F Supp 2d 1245,1251 (D Kan 2003), the Dlstnct Court stated, 

"In other words exclUSIOn J(5) apphes to damages mvolvmg 'works m progress' and does 
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not apply to completed operatIOns" In Advantage HomebUilding LLC v Maryland Cas 

Co ,470 F 3d 1003, (10th Clr 2006), the Court also noted that exclusIOn J(5) "applIes only 

to damage from on-gomg wOlk, and not damage after completIOn" (Advantage used 

slIghtly dIfferent reasol1lng than American States, focusmg on when the damage occurs 

rathel than when claims are filed, but agreed on the baSIC pomt that exclusIOnJ(5) dId not 

apply after "completIOn" Smce the claims m Advantage mvolved damage from work 

done pllor to "completIOn", It held exclusIon J(5) dId apply on the facts of that case) 

Lennm Corp v Great American Ins Co 230 S W 3d 651, 686 (Tex Ct App 2006) 

("Glvmg the exclusIOn ItS pla111 mean111g, the use of the present tense mdlcates the 

exclusIOn applIes only to "property damage" ansmg whde Lennar IS currently workmg on 

a proJect") Acceptance 1m Co v R05S Contractors Inc, 2008-MN-0723 117, P 18 

(Mum Ct App 2008) (unpublIshed), Spears v Smith, 690 N E 2d 557, 559 

(Oh Ct App 1996) ("the phrase 'are performmg operatIOns' [m exclusIOnJ(5)] IS wntten 111 

the present tense Thus, m unambIguous terms exclUSIOn 2(j)(5) bars coverage only for 

damage mvolvmg 'works m progress ''') See also, Patnck J O'Connor, Jr , Insurance 

Law & ConstructIOn, 19-APR ConstructIOn Law 5, 8 (Apnl 1999), quoted by American 

Stales at 1251 

The tnal court held, and the eVIdence establIshes, that the msured, M&M, had 

"completed" ItS work as the Auto-Owners' polIcy defines that term, pnor to the mCldent 

WhICh damaged the bnck, thus the Products-Completed OperatIOns coverage was 

applIcable M&M's work was to prOVIde masonry labor only, M&M dId not furnIsh any 

matenals M&M cleaned the bllck as It laId the bnck, followmg the manufacturer's 
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recommendatIOns and the general contractor's expectatIOn and mstructIOn With the high 

gables on the house, It made no sense to take down and then re-construct scaffoldmg to do 

cleamng, and the mortar could not dry for long before bemg cleaned up, as It had to be 

done with a brush (R 46, lme 9- R 47, lme 23) On mspectmg the work, the general 

contractor was satisfied with the laymg and cleanmg of the brIck M&M fimshed Its work, 

mcludmg cleamng, took down the scaffoldmg, left the job with Its eqUIpment, and wrote a 

letter demandmg payment of Its final mVOIce by AprIl 19, 2002 (R 313) The mCldent 

which damaged the brIck on the home, occurred after M&M was called back to the jobslte 

to clean up some mortar that had fallen on the brIck, apparently when M&M was breakmg 

down Its scaffoldmg The homeowner was usmg the brIck claddmg for Its mtended use 

dUllng this time (R 137, lInes 11-13) Upon BBer's demand that they return and clean up 

the mmor problems With the brIck, M&M sent the crew out to do the punchlIst cleamng on 

or about May 20,2002, which IS when the mCldent occurred (R 243) Thus, by the day of 

the mCldent, on 01 about May 20, 2002, the homeowner had been usmg the brIck claddmg 

on the house, and M&M had completed ItS work and had been away from the jobslte for 

approximately one month (R 133, lInes 1-10) 

Auto-Owners argues that "The plam meanmg of the phrase 'are performmg 

opelatIOns' means that M&M was workmg on the job when the damages occurred" (BrIef 

of Appellant, p 10) Therefore, Auto-Owners IS saymg exclusIOn j(5) applIes even after 

completIOn on grounds that the repairs or correctIOns were "operatIOns" to which 

eXclUSIOnj(5) applIes Of course, thiS positIOn flies m the face of the conclusIOns reached 

by the case law already Cited It also contladlcts Auto-Owners' own polIcy language 
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whIch states that "your work" and all of Its mc\uded "operatlOns" are deemed complete 

upon substantial completlOn 01 dunng repairs and correctlOns The term that eXc\USlOn 

J(5) uses, "OperatlOns," IS also found m the "Your work" defimtlOn WhICh states It IS 

"Work or operatlOns performed by you or on your behalf " (emphasIs added) 

[R 202,§(V)(15)] Smce "operatlOns" IS part of the defimtlOn of "Your work," It follows 

that after "your work" IS deemed "completed," any other repairs or correctlOns are not 

"operatlOns," as that term IS used m EXc\USlOn (J)(5) To hold otherwIse, as Auto-Owners 

would have thIS Court do, would mean that "your work" would not be "deemed complete" 

when that work IS performmg ItS mtended functlOn or whIle repairs and correctlOns are on­

gomg, smce there would stIll be "operatlOns" bemg conducted That mterpretatlOn would 

dIrectly contradIct Auto-Owners' language defimng when "your work" and ItS operatlOns 

are deemed completed [R 201, §V(ll)(b)] Smce confllctmg terms man msurance 

contract should be construed stnctly agamst the msurer, Spmx Od Co Inc v Federated 

Mut Ins Co, 310 S C 477,427 S E 2d 649 (1993) rehearmg demed, operatlOns cannot be 

construed to mclude repairs, correctlOns or other activItIes covered by any of the tests of 

completlOn or m the traIlmg language m the P-CO coverage 

ThIS constructlOn, that "operatlOns" end when the work IS deemed "complete", IS 

also consIstent WIth the use of the present tense m eXc\USlOn (J)(5), whIch IS tnggered 

whde "you or any contractors or subcontractors workmg dIrectly or mdlrectly on your 

behalf are perform1l1g operatlOns" (EmphasIs added) The present tense IS consIstent 

WIth exc\uslOn J(5) applymg to on-g01l1g operatlOns pnor to completlOn, but the present 

tense IS 1l1COnsistent WIth exc\uslOn J(5) applymg after completlOn when operatlOns are no 
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longer on-gomg Accord, Lennar Corp v Great Amerzcan Ins Co 230 S W 3d 651, 686 

(Tex Ct App 2006) By argumg that "operatIOns" should be construed to mclude 

"completed operatIOns" despite the use of the present tense, Auto-Owners takes an 

undefined term, gives It the nanowest meaning possible with respect to coverage, even 

gOing to the extent of nullifYing other policy language m Products-Completed OperatIOns 

which would grant coverage, and tnes to use this narrow, unfavorable constructIOn to deny 

coverage ExcluSIOns are to be construed stnctly agamst the msurer, Abernathy v 

Pruden/laiins Co of Amerzca, 274 S C 388,264 S E 2d 836 (1980), and are to be 

construed nallowly and In favor of coverage McPherson By and Through McPherson v 

Michigan Mut Ins Co, 310 S C 316,426 S E 2d 770 (1993) Further, any ambigUity 

must be construed In favor of coverage and against the msurer Henderson v AbbevIll-

GreenwoodMut Ins Assn,96SC 430,81 SE 171 (1914) 

The NatIOnal Union case,i discussed at length m Auto-Owners' bnef(at pp 12-

13), actually held, despite the eXistence of exclUSIOn J(5), that the msurer owed the msured 

P-CO coverage for damages caused by repairs after completIOn In NatIOnal UnIOn, the 

parties stipulated that the msured contractor, SST, had completed ItS work under three 

contracts to erect and perform other work on a radIO tower, and that It had been paid m 

full Subsequently defects were discovered In the tower and repairs were started 

iNatlOnal Union Fire Ins Co oj Pittsburgh Pennsylvania v Structural Systems 
Technology Inc, 756 F Supp 1232 (E D Mo 1991) amended by NatIOnal Union Fire Ins Co of 
Pittsburgh Pennsylvania v Structural Systems Technology Inc, 764 F Supp 145 (E D Mo 
1991) affirmed by NatIOnal Union File Ins Co of Pittsburgh Pennsylvania v Structural 
Systems Technology Inc, 964 F 2d 759 (8 th Clr 1992) 
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The Dlstnct Court divided Its analysIs mto two parts, statmg "This polIcy IS 

divided mto two sepaIate forms, the Commercial General LiabilIty Form (CGL), and the 

Products-Completed OperatIOns Form (P-CO) The Court wIll address these separately" 

Jd at 1237 

NatIOnal UnIOn analyzed exclUSion J(5) as It applIed to the CGL coverage only 

The portIOn of NatIOnal UnIOn quoted In Auto-Owners' bnef IS from the discussIOn about 

the CGL coverage There was no discussIOn m the CGL sectIOn of the case concermng 

whether the work was complete, nor whether or not the P-CO coverage applIed, nor how 

exclUSIOn J(5) would mteract With the P-CO coverage The quoted language merely holds 

that With respect to CGL coverage only, and omlttmg any diSCUSSIOn of P-CO coverage, 

excluslOnJ(5) would exclude any repair damages 

After completmg ItS dIScussIon of the CGL coverage Issues, NatIOnal Union then 

analyzed the P-CO coverage Jd at 1291 It looked at the test for completed operatIOns 

and detenmned that P-CO coverage was tnggered because the work was complete and the 

repan work was also a covered P-CO activity Then NatIOnal UnIOn began explonng how 

the exclUSIOns effected the P-CO coverage, mcludmg for damages flOm the repairs It 

exammed the "custody, care and control" exclUSIOn [exclUSIOn k], the "your product" 

exclUSIOn [exclUSIOn J( 4)], and the "your work" exclUSIOn [exclUSIOn (I)] With respect to 

each of these exclUSIOns, NatIOnal Union found that they dId not destroy coverage 2 

? Auto-Owners makes the Irrelevant argument that It IS sIgmficant that exclUSIOn J(5) 
does not expressly state that It does not apply to P-CO coverage (Bnef of Appellant, p 11) 
There are reasons of defimtlOn that reqUIre exclUSIOns J(6) and (L) to speCIfically mention P-CO, 
which needs do not apply to the other exclUSIOns As the NatIOnal Union dIscussIOn of 

15 



Exclusion J(5) IS not mentlOned m the P-CO sectlOn of National UnIOn The attorneys m 

the case, who were fully aware of P CO coverage, apparently found It not worth the paper 

to argue that excluslOn j(5) e'(cluded repalr damages under P-CO coverage Accordmgly, 

NatIOnal UnIOn concluded "NatlOnal has a duty to defend and mdemmfy With respect to 

the alleged property damage to the tower and other eqUlpment, pursuant to the products-

completed operatlOns hablhty form of the msurance contract" ld at 1242 

NatIOnal Unzon completely contradicts Auto-Owners' posltlon m thiS case How 

could NatIOnal Unzon have found P-CO coverage for the property damage resultmg from 

repalrs If exclUSion J(5) apphed? It could not Whether or not the other excluslOns 

apphed, J(5) would have destroyed coverage and changed the result of the case If NatIOnal 

UnIOn found It apphed to repalr damages after completlOn 

Auto-Owners contends that excluslOn "J(5) IS only hmlted (m tlme) to those 

damages that occur whlle the msured IS workmg on the Job" (Bnef of Appellant, p 11) 

ThiS reasonmg IS wrong for three reasons First, as stated above, as long as the damage 

occurred after the job was "complete" as defined by the P-CO coverage, It does not matter 

whether M&M was stlll on the Job or not If the homeowner IS usmg the bnck for ItS 

mtended use, or If the work IS m the nature of a repalr or a correctlOn, there IS coverage 

even If M&M was stlll on the job Second, the tnal court found, and Auto-Owners has 

not challenged thiS findmg, that M&M took down ItS scaffoldmg, left the Job, sent BBCI 

exclUSions j( 4) and (k) Illustrates, the fallure to mentlOn P-CO coverage has no relevancy to 
whether or not they exclude coverage under P-CO 
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an inVOICe, and stated Its work was complete 3 BBCI called M&M to return to the Job and 

do correctIve work (R 8, FOF #4) The damage occurred one month after M&M left the 

Job That places thIS claIm squarely WIthin the category (damage occurnng after the 

msured IS no longer workmg on the Job) that Auto-Owners admIts IS not subject to 

excluSIOn J (5) ThIrd, by gIvmg the exclusIOn such a broad defimtIOn that "operatIOns" 

continue even after "your work" IS deemed "completed," and by renderIng meamngless the 

substantIal completIOn test for completed work when the work IS bemg used for ItS 

mtended purpose, Auto-Owners has created a conflIct m polIcy language Smce repugnant 

or confllctmg clauses must be construed agamst the Insurer, the term "operatIOns" cannot 

be construed to mclude "completed operatIOns" Where an msurance polIcy contains 

Internal contradIctIOns or repugnant clauses, the polIcy IS rendered ambIguous and the 

court must resolve that ambIgUIty In favor of coverage BLG Enterprzses Inc v Fzrst 

Fznanczal Ins Co, 328 S C 374,491 S E 2d 695 (Ct App 1997) 

How can Auto-Owners argue that M&M was stIll on the Job when It had packed 

up and left the Job for a month? Is Auto-Owners saymg a month IS not long enough? 

3 (R 8, FOF#4) The trIal court concluded that the M&M's work was "complete" as the 
Defendant's polIcy defines that term, and that the pressure washmg of the brIck was a completed 
opeiatIOn as the polIcy defines that term (R 12, Concl F) By challengmg the trIal court's 
finding that the work was "complete," Auto-Owners IS makmg a factual challenge to the 
Judgment A declaratory Judgment actIOn to determme coverage IS an actIOn at law The 
standard of reVIew of factual findmgs by a court sIttmg WIthout a Jury m a law case IS that factual 
findmgs wIll not be dIsturbed unless found to be WIthout eVIdence that reasonably support's the 
Judge's findmgs Auto-Owners v Newman, 684 S E 2d 541,543,385 S C 187 (2009) Auto­
Owners Ignores thIS standard of reVIew and makes no attempt to demonstrate a lack of reasonable 
eVIdentIary support for the findmgs Because Auto-Owners' argument IS factually mconslstent 
WIth the Judgment, the argument must fall 
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Would the clanD be covered If M&M had waited several months, a year, or two years, 

before returnmg and domg correctlve work that damaged the bnck? Even Auto-Owners 

would have to admIt that a delay of months or a year or two after completIOn before domg 

correctIve work would mean that correctIve work was covered (Bnef of Appellant, p 11) 

Where does Auto-Owners expect the Court to draw the lme? Accordmg to Auto-Owners, 

a month off the Job before returmng IS not covered because of exciusIOnJ(5), but months 

or a year or two before returnmg IS covered despIte exclUSIOn J(5) That positlon draws an 

arbItrary lme between coverage and non-coverage that has no baSIS m law or m pollcy 

language 

Is Auto-Owners trymg to argue that It IS cntlcal that M&M had not yet receIved 

final payment from BBCI when the damage occurred? If so, what happens to coverage 

smce BBCI nevel paid M&M the balance of the contract untIl It was deducted at the 

default damages heanng? What If BBCI had only partlally paid them before they returned 

years later? Auto-Owners' pollcy does not address that Issue How does tlme of payment 

effect the tests for completIOn whIch Auto-Owners uses m ItS pollcy? It IS not mentloned 

m Auto-Owners' tests for completIOn Where does exclUSIOn J(5) mentlon payment? It 

does not What case law supports the proposItIOn that the tIme of payment IS cntlcal? 

There IS none 

Auto-Owners argues that the P-CO coverage "IS mappllcable because M&M had 

not fimshed ItS contract when M&M damaged the bnck " (Bnef of Appellant, p 16) ThIS 

argument has no ment Any repair or correctlve work mvolves domg or re-domg 

somethmg that was withm the ongmal scope of the engagement Saymg M&M was re-
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dOing work that was wIthin the scope of Its onglnal contract, says nothIng Were the 

repaIrs done aftel the polIcy says the Job was complete? Perhaps even a year or two later? 

If so, then exclUSIOn J(5) would not apply The fact that the work comes wIthIn the 

ongInal scope has no effect on whether or not exclUSIOn J(5) applIes 

Auto-Owners' argument that work wIthIn the ongInal scope IS subject to exclUSIOn 

J(5), would also result In the Court nullIfYIng all but one of the tests for determInIng when 

the Job IS "completed" Work that needs serVIce, maIntenance, repair, correctIOn or 

replacement wIll always be re-workIng, replacIng, correctIng, etc, work that was wIthIn 

the ollgInal scope Thus the traIlIng language would never apply SInce exclUSIOn J(5) 

would e'(clude coverage In every case In fact, each test of "completed" work under the 

Completed OperatIons coverage would be nullIfied except for the final completIOn test 

ThIS Court cannot accept any constructIOn of an exclUSIOn that IS so narrow that It renders 

other polIcy prOVISIOns meamngless Auto Owners Ins Co Inc v Newman, 385 S C 

187,684 S E 2d 541,545 (2009) 

WIth respect to the case law cIted by Auto-Owners, It should be noted that the 

Supreme Court has not addressed exclUSIOn J(5) In eIther L-J v Bztumznous Fzre and 

Manne Ins 366 S C 117,621 S E 2d 33 (2005) Auto-Owners Ins Co Inc v Newman 

385 S C 187,684 S E 2d 541 (2009), nor Crossman Communztzes of North Carolzna Inc 

v Harleys ville Mutual Ins Co Op 26909 (S C Sup Ct filed Aug 22, 2011) (Shearouse 

Adv Sht No 28 at 15) In L-J, the Supreme Court ruled there was no "occurrence" In the 

case, thus It was not necessary to conSIder any exclUSIOns In Newman, the Court found an 

"occurrence," and In dOIng so addressed the "your work" exclUSIOn In rejectIng the narrow 
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defimtIOn of "occurrence" argued by Auto-Owners Newman then addressed the mtended 

or expected damage exclusIOn argued by Auto-Owners, eventually concludmg that Auto-

Owners' argument was unreasonable Fmally, Newman consIdered the effect of exclusIOn 

(n) on damages, an Issue that IS relevant m sectIOn II but not to the current dISCUSSIon 

Crossman mvolved a CGL pohcy, wIth no mentIOn of P-CO coverage m the case The 

Issue was the defimtIOn of an "occurrence," an Issue whIch IS not on appeal m thIS case 

In summary, the cases hold that exclusIOn J(5) does not exclude from coverage 

damages occurnng after "completIOn" of the work The pohcy test for work bemg deemed 

"completed" states that work bemg used for ItS mtended purpose, and repair and correctIve 

work, are deemed to be "completed" Not only IS there IS nothmg m the language of 

exclUSIOn J(5) or m the defimtIOn of "your work" or m the Products-Completed OperatIOns 

coverage, that contradIcts that result, but the language of the pohcy compels coverage m 

thIS case Smce the tnal court's findmgs estabhsh the work was completed, coverage 

eXIsts and the tnal court Judgment should be affirmed 

B If the pohcy language IS ambIguous and the msured' s mterpretatIOn of ambIguous 
pohcy language IS reasonable, then the msured must prevail and coverage eXIsts It 
matters not whether the msurer also has a reasonable mterpretatIOn that would 
defeat coverage 

For the reasons stated m the prevIOUS argument, the pohcy language IS 

unambIguous that the work performed by M&M whIch damaged the bnck was done after 

"completIOn" of ItS work and IS therefore covered However, If thIS Court determmes that 

there IS an ambIgUIty m the language due to the confllctmg constructIOns of the pohcy, the 
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law concermng the InterpretatIOn and constructIOn of Insurance contracts IS clear and well 

understood The Issue In determInIng coverage becomes solely whether or not the Insured 

IS arguIng a reasonable InterpretatIOn If the Insured's InterpretatIOn IS reasonable, It must 

prevml Helena Chemzcal Co v Allzanz Underwrzters Ins Co, 357 S C 631,594 S E 2d 

455 (2004), SInce all amblgUltles are to be resolved stnctly agaInst the Insurer USAA 

Property and Cas Co v Clegg, 377 S C 643,661 S E 2d 791 (2008) 

Auto-Owners argues a constructIOn of the pohcy language In exclusIOnJ(5) and the 

Products-Completed OperatIOns coverage, that IS dIfferent from BBCI's readIng of the 

pohcy It reads exclusIon J(5) as applYIng untIl the Insured physIcally leaves the Job, and 

argues that If the correctIve or repmr work was WIthIn the scope of the contract, It IS an 

"operatIOn" and not a "completed operatIOn," so It IS excluded by J(5) However, Auto-

Owners does not make the case that the InterpretatIOn offered by BBCI, that exclUSIOn J(5) 

covers only on-gOIng operatIOns and not completed operatIOns, IS unreasonable If both 

the msured and the mSUler have placed leasonable competIng constructIOns on the 

language, thus makIng the language ambIguous, then all amblgUltles are resolved agamst 

the msurer 

II THE TRIAL COURT CORRECTLY DETERMINED THAT EXCLUSION N 
WAS NOT APPLICABLE IN THIS CASE 

Auto-Owners argues that "ExclUSIOn N IS apphcable to bar coverage herem" 

(Bnef of Appellant, p 17) FIrst, It argues, m the face of the findmgs of fact to the 

contrary, that the reason for the removal of the bnck was not the pressure washmg, but the 
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alleged defective InstallatIOn of the bnck As a result, Auto-Owners claims only economIC 

damages resulted whIch are not covered under exclUSIOn (n) ThIS argument falls as a 

matter of fact because the tnal court's findIng that BBCI's bnck was removed because of 

the cleanIng, not the InstallatIOn, wIll not be dIsturbed unless found to be WIthout eVIdence 

that reasonably support's the Judge's findIngs Newman supra at 543 Auto-Owners 

Ignores thIS standard of reVIew and makes no attempt to demonstrate a lack of reasonable 

eVIdentiary support for the findIngs M&M Installed the bnck to BBCI's satisfactIOn, 

except for the slurry or mortar that splashed on the bnck, apparently when M&M was 

takIng ItS scaffoldIng down After the cleamng InCIdent the bnck had to be removed and 

replaced There IS no eVIdence that BBCI's bnck were removed because of faulty 

installatIOn The bnck were removed because they were damaged 

The tnal court heard from both Dave Bennett and from Sam PhIllIps, the attorney 

for the homeowner, about the reason for replaCIng the bnck The contemporaneous 

exhIbIts support thIS testimony Both men explaIned that appearance was the sole reason 

for replaCIng the bnck Bennett testIfied that he was already remOVIng the bnck before he 

even receIved the report talkIng about InstallatIOn Issues, the Richtex InVOICeS prove that 

BBCI was ordenng about half the bnck It would need for the entIre house, a month In 

advance of InstallatIOn Issues ever beIng raised Auto-Owners offers nothIng to dIspute or 

undercut thIS testimony It has made no attempt to argue there IS no reasonable baSIS In the 

eVIdence for the factual findings of the tnal court Because Auto-Owners' argument IS 

factually inCOnSIstent WIth the Judgment, the argument must fail 

Auto-Owners' other factual red hernng IS that It seems to argue that InstabIlIty of 
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the bnck may have caused Its removal (Bnef of Appellant, p 18) That IS factually 

mcorrect The mstabllIty that was discussed concerned M&M's efforts to remove and 

patch some of the bnck rather than remove all bnck However, m areas where a large 

numbel of bncks would have to be removed to allow patchmg, the remammg bnck would 

become unstable when the supportmg bncks were removed for patchmg (R 79, lmes 1-

24) The bnck were stable as IS, It was the repair process which would render them 

unstable 

Auto-Owners also seems to argue that the cleanmg had to be removed, and that any 

cost m removmg the cleanmg IS barred by exclusIOn (n) (Bnef of Appellant, p 18) 

However, It was not the cleamng that was removed, It was the damaged bnck owned by 

BBCI whIch had to be removed In other words, the cleamng caused damage to a third 

party's propeity whIch then had to be removed In Auto-Owners v Newman, 684 S E 2d 

541, 546, 385 S C 187 (2009), the Supreme Court applIed exclUSIOn (n) to the cost of 

"replacmg and I epamng the defective stucco Itself as an mCIdental cost to repamng the 

damage to other property" Jd at 546 So, the only thmg Newman excluded from 

coverage was the damage to the defectIve product Itself Coverage was available for the 

other damaged work 

ExclUSIOn (n) applies to bar coverage for the cost If "your work" or "your product" 

IS defective and has to be removed The msured did not supply a product, BBCI did that 

when It bought the bnck In addItIOn, no one was withdrawmg the cleamng from use, as 

exclUSIOn Cn) reqlnres What was bemg WIthdrawn was a third party's bnck that had been 

damaged by the msured's work The tnal court concluded that "the only defective 
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workmanshIp was touch-up cleamng serVIces piovided by M & M, through Its 

subcontractors Accordmgly, exclusIOn (n), WhICh applIes only to the removal of defectIve 

work, would not apply to the mstallatIOn of the bnck, whIch was non-defectIve, nor to the 

bnck Itself, whIch was owned by BBCI and was not defectIve (R 74, lme 10- R 75, lme 1, 

R 247) The damage to the face of the bnck, and the dIscoloratIOn, constItute property 

damage to whIch exclusIOn (n) would not apply Even If under Newman, Auto-Owners IS 

entItled to the amount paId for the defectIve cleanmg, and the amount paid for any new 

touchup cleamng dunng the replacement process, there was no eVIdence of the value of 

these serVIces As for the touchup cleanmg dunng the ongmal bnck work, that work--the 

cleanmg--was gone Accordmgly, thIS Court concludes that exclusIOn (n) does not relIeve 

Auto-Owners of ItS mdemmty oblIgatIOns for the Judgment" (R 15-16, Concl M) That 

reasomng IS correct 

In summary, exclUSIOn (n) does not bar coverage for the removal and replacement 

of the bnck damaged by the defectIve work of the msured 

CONCLUSION 

In conclusIon, Auto-Owners has not met the standard for reversmg the tnal court's 

findmgs of fact The conclusIOns of law whIch follow from those facts are well-reasoned 

and correct The tnal court's order should be affirmed 
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