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[II.

STATEMENT OF ISSUES ON APPEAL

DOES THE DOCTRINE OF LEGISLATIVE IMMUNITY PROHIBIT THE
RECOVERY OF COSTS AND FEES AGAINST MEMBERS OF THE SENATE?

DOES THE APLICATION OF THE WELL' SETTLED RULES OF STATUTORY
CONSTRUCTION CLEARY DEMONSTRATE THAT SECTION 15-77-300 IS

| ‘INTENDED TO APPLY TO STATE ACTION UNDERTAKEN BY EXECUTIVE

BRANCH AGENCIES AND NOT TO APPLY TO THE EXERCISE OF
LEGISLATIVE AUTHORITY BY MEMBERS OF THE SENATE?- -

ARE THE APPELLANTS PROHIBITED FROM RECOVERING FEES AND
COSTS AGAINST THE RESPONDENTS BECAUSE THE APPELLANTS WOULD
NOT HAVE BEEN ENTITLED TO RECOVER FEES AND COSTS AGAINST THE
APPROPRIATE AGENCY CHARGED WITH EXECUTING ACT 17 OF 2011?



STATEMENT OF THE CASE
The Appellants originally initiated this action to challenge the constitutionality of Act 17
of 2011 as a local or special law m violation of Article III, § 34(IX) and Ar£icle-VIII, § 7 of the
* South Carolina Constitqtion. ‘Act 17 of 2011 amended Sectioﬁ 7-27-405 of the South Carolina
.Code to provide for a combined Board»of Registration and Election in Richland County. The
facts of the case were not in diépufé and only presented questions of law that were éppropriately
addressed at Summary Judgment. - 4 |

Section 7-5-10 of the .South Carolina Code governs the appointment of members of
‘ 'county boards of, fegistration and Séction 7-13-70 prbvides for the appointment of members of
county corﬁmissioners of election..Prior to the enactment of Act 312 of 2008, the General
Assembly pas'sec_i numerous local acts combining the boards of registration and elecﬁon in
" individual countiés. In 2008, the General Assembly passea Act 312 which codified these yariéus

local acts in Chapter 27 of Title 7. | | | |
In .re'gards:to Richland County, Act 312 of 2008 provided in Section 7-27-405 that
. Ricﬁland would nét have a coﬁbined boar(i, but rather would contingé to. have separate boards of
registration aﬁd election appointéd pursuant to Section 7-5-10 and S,e(;tion 7-13-70 respectively.
‘Act 17 of 2011 amended Séction 7-27-405 to provide for the current combined board in Richland
County. The Appellants asserted that by amending Section 7-27-405 to c(or'nb.ine‘ the boards of
registration and election for Richland County, the General Assembly enacted a special law when
a general law was already applicablle.
The parties filed cross motions for Summary .Judgment along with supp;)rting ’
memorandums of law. Thé Circuit Court granted Appellahtsf motion by order filed on August

26, 2013, which found Act 17 to be unconstitutional on the grounds asserted by the Appellants.



The Respondents filed a Motion to Alter or Amend the Judgment on September 9, 2013, so that
the Court’s order would be stayed as to not interfere with the conducting of local‘ city and county
elections 1n the fall of 2013. Subsequent to the elections, -the Court denied the motion to .
reconsider by order filed December 30, 2013. The Respdndénts did not abpeal the Court’s
granting of the Appellaﬂts? Summary Judgment motion or | the ‘denial of "the Motion to
'Reconsidf;r. |

The Appellants subsequently petitioned the Court for costs apd fees pu’rshaht to Section
15-77-300. The parties filed memorandrﬁms of law and a héaring was held on the matter. The
- Couﬁ subsequently deﬁied Appellaﬁts’ Petition by order ﬁledAMarch 19, 2014, -on the grounds
that the Doctrine of Legislative Ifnﬁmnity shields membefs of the General Assembly from ai
recovery of costs and fees, Section 15-77-300 does not apply to members of the General
Assémbly;-_and the Appellants Wer_e not entitled to recover c"ost's_and feeé against the Respondents
’v,pursuaﬁt tg; Section 15-7773 00 because the Appellants would- n'ot.have been entitled to a recovery
-, of costs and fees againét th‘e agc_t‘ncv}:/ chérged with exec:.utirig'Act 17. |
Tile Appellants filed a ‘Mo.fion to Reconsider which Was denied by 6r&er dated june 3,

2014.

The Appellants now appegl_thé Circuit Court’s denial of costs and fees.
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ARGUMENT
L
THE DOCTRINE OF LEGISLATIVE IMMUNITY

PROHIBITS THE RECOVERY OF COSTS AND FEES
AGAINST MEMBERS OF THE SENATE. '

/

The“Circuit Court was correct whe>n‘.it heid'that individual members of the General
Assembly are immuhé from a recovery for attorney’s fees a:n_d costs under Sections 15-.77-300ﬁ |
and 1'5-37-10 of the South Carolina Code.

As the trial court correctiy indicafes,‘thé Doctrine of Legislative Immunity provides
. fede?ral; staté,’and local ofﬁcials with iﬁmunity for any écﬁon taken “in the épheré.'of legitimate
iégislative actiyity.” Tenney v. Brandhove, 341 U.S. 367 (1951); Bogan v. Scott-Harris, 523 U.S.
{}4 ( 1_998). As Justice Frarikfurtef stéte_d in Tenney: “Legisiat()rs are immur}e from ldete_rrr‘ents to
th;e uninhibiltedv discharge of their legislative duty, not for their private-indulgencéAbut for thé
éﬁblic gbod.” | |

| - .Thé South Caroiina’ Supreme Court agrees with'f}ie.United States Supféme Coﬁrt'on this
iissue and ha;s recogniiéd that legiSlaiors enjoy Legislétive Iminunity for their actions takenvl
‘v”v‘vithin the scope of their legislative duties. Richardson v McGill, 273 S.C. 142, 255 S.E.2d 341 .
(19795. In Ri‘chardson, a 10(.:a1 official sued a state legisla£or for defamatory remarks. The Court
" held that the state legislator was protected by Legislative Immunity because he made the
.statement dﬁring tf]e performance of his 1¢gislative, duties. The Court stated: “A sound public
policy has long recognized an absolute immunity of members of legisl.ative bodies for acts in the

- performance of their duties.” /d. at 146, 255 S.E.2d at 343.

| In the present case, the actions taken by the Respi)ndents were wholly within-the context

of their legislative duties. The present action simply challenges the constitutionality of Act 17 of



2011 and does not allege that the Respondents took any action other than their involvement in
th¢ legislative process. The actions of the Resbondents were limited to the introduction of the bill
that ultimately be'came Act 17 of 2011 and voting for the bill on the floor of the Senate, which
Wholly and éompletely falls within the scope of their legislative activities. '

However, the Appellants argue that the Respondents waived the defense of Legislative

[

Immunity with respect to the award of attorney’s fees because the Respdndenté did not plead
'..Legkislativ‘e Immunity in their Answer. H(;Wever, attorney’s_fees sought pursuant to Section
15-77-300 occurs not as part of the underlying action but after the matter is concluded and is
undertaken gy separate petitioﬁ pursuant to Section 15-77-300. As a result, the Respondents were -
e‘htitled to present any applicable defense to the suBseqﬁent Petition- for atfomey’s fees and
failufe to plead this defense in the underlying action should not serve as a waiver in a subsequent
;e};afate ;;rbceeding.‘ ’ |

Therefore, tﬁé Circuit Court correctly ruled thét,fhe Doctrine' of Legislat'ive‘-lm;riuhi.ty
: ‘v;}(‘)uld'apply and_' prevents the recov'ery of fees and costs againét individual members of the

Senate.



1L
SECTION 15-77-300 APPLIES TO STATE ACTION

UNDERTAKEN BY EXECUTIVE BRANCH AGENCIES
AND DOES NOT APPLY TO MEMBERS OF THE SENATE.-

" The Circuit Court. correctly fuled that Section. 15-77-300 applies to state agencies and
simply does not apply to rnernbers of the General Assembly'.
Section 15- 77 300 prov1des in relevant part
(A) In any civil action brought by the State any pohtlcal subd1v151on of the State
or any party who is contesting state action, unless the prevailing party is the
State or any political subdivision of the State, the'court may allow the prevailing

party to recover reasonable attorney’s fees to be ‘taxed as court costs against the

appropriate agency if:

(1) the court finds that the agency actedf without substantial justification in
pressing its claim against the party; and . :
(2) the court finds that there are no special circumstances that would make the

-award of attorney’s fees unjust. .

The agency is presumed to be substantially Justlﬁed in pressing its claim against

the party if the agency follows a statutory or constitutional mandate that has not .

- been invalidated by a court of competent JurlSdICthH -[emphasis added]
~ S.C. Code Ann § 15- 77 300 (Supp 2013)

As thrs Court is well aware, the cardlnal rule of statutory constructron is to -ascertain the
intent of the General Assembly Hodges V. Razney, 341 S. C 79 85 533 S E. 2d 578, 581 (2000) '
,cztzng Charleston County School. Dzstrzct V. State-'Budget and Control Board 313 S.C. 1, 437

S.E.2d 6 ( 1993) When interpreting a statute the Court must give words their plain and ordmary‘ '
meanlng Id. The terms must be construed in context and the1r meamng determined by looking
at,the other terms used in the statute. S. Mut. Church Ins. Co. v. South Carolina Windstorm &
Hail Underwriting Ass’n, 306 S.C. 339,412 S.E.2d 377 (1991). Courts should consider not
merely the language of the particular: elause being construed, but the word and its meaning in

conjunction with the purpose }of the Whole statute and the policy of the law. Whitner v. State, 328

S.C. 1, 492 S.E.2d 777 (1997). Statutes must be read as a whole and sections which are part of

10



the same gen'eral statutory.scheme must be construed together and gi\./en effect, if it can be done
by any reasonable construction. Higgins v. State, 307 S.C. 446, 415 S.E.2d 799 (1992).
Further, fee-shifting statutes are an exception to the American Rule thaf provides that
- litigants are résponsible for their own fees. Jackson v. Speed, 326 S.C. 289, 307, 486 S.E.2d 750,
760" (1997)(“Attorney’s fees are not recoverable unless authorized by c;)ntract or statuté.”j
, Furfhér, government fee-shifting statutes also constitute a waiver of sovereign immﬁnity. MA '
- Mortenson Co. v. US 996 F.2d 1177, lléO (D.C. Cir 1993). As. a result,} é;)vernment
fee-shifting statufés should be strictly construed'to only provide the rélief.ne'cessary to servé the
purpose of providing litigants access to the courts to challenge governmental action. See U.S. v.
Horn, 29 F.3d 754, 762 (1st Ciwr. 1994)(ana{1yzing claim for fees against federal(govemment
réquifes application of rule thgt “a waivér of sovereign immunity élways is to be construed
- strictly in .favovr of the federal governmient; and rhﬁst not be enlarged beyond_ such 'boundaries as
its langUa;ge plai.nly r‘e.quire.s'.”)’ | |
Section 15-77-300 allows a prevailing party WhOl is contesting .“state action”'tQ recover
'reasonable costs and ~feeé. The deﬁciency. in the Appellants’ argument‘:_ _beéins vwith their
misapprehensidn of the term state. action.. When the General Assemblj; e;(erci'sesits. plenary -
lggislative authority, it is not acting on behalf of the State, but rather is acting as representatives
of the people in determining the conditions, parameters, and the extent to which an official or
agency rhay act on the State’s behalf. The General Assembly.does not engage in state action, but
instead empowers an official or agency to undertake state action.
Further, the statute clearly allows fees and costs to be recovered against “the appropriate
agency” and only if “the agency” acted without substantial jusfiﬁcation.' Undoubtedly, the plain '

and ordinary meaning of “agency” is a “state agency” operating within the executive branch of



government. Other parts of the code clearly indicate that these terms are intended to apply to the
executive branch. For example, Section 1-23-10(1) deﬁﬁes "Agency" or “State Agéncy” “as each
state board, commission, department, executive department or officer, other fhan the legislature,
the courts, the South Carolina Tobacco Community Development Board, or the Tobacco
' Settlement Revenue Management Authority, authorized’ by law to make regulations or to
determine contes.ted césé's.” S.C. Code ;Anx‘l. § 1-23-10 (Supp. 2013). Clearly, when the entire
“statute is construed together, it is intended to allow a prevailing party to recover Costs and fees
from a étate agency or department of the executive branch, not individual memberszof the
General 4Assembly. '

. The Appel_lants 'Aare correct :thét the primary purpose of Section 15-77-300 is to easé
.access to the courts for litigants who are challenging state action. This purpose does support a -
sbund public policy of allowing liii'gants aggrieved by. a state action ‘to séek,redreés in thg courts
when the litigant migﬁf ﬁot otﬁerwisé bé ablé to A'Aaff(')rd to bring suif. Hov;/é\/:é.r_, itisa éhaileng_e to
the state actioﬂ 'thét an agenc'y u‘rﬂldertake"si pursuant to the General As-sémbly’“s grant of authority
that this séctioh meéns to comperislétte.

| Thé cqnfént,ion .ﬁlat A“agéh_cy” means "‘state agency” is élso suprrtf‘:d-by thev équrt’s
analysis of sﬁbstantiai: justiﬁéétioh in Layman v. State, 376 S.C. 434,658 S.E.2d 320 (2008). In -
that c.ase,"the 'C.ourt reasoned: “in deciding whether a state agency acted with substantial
justification, fhe relevant qheStion i§ whet_he"r. the agency’s position in litigating tfle case had a
'reasonabl'e basis in law aﬁd' fact.” [emphasis added] /d. at 445, 326. |
Further, :there is no indication from the plain language of this stafu;[e that the General

Assembly ever intended to waive legislative immunity and subject individual members of the

t
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General Assembly to a recovery of fees and costs for actions taken solely within the snhere of
their legislative duties.

" Section 15-77-300 does not even have to be construed in the light most favorable to the
Respondents to ascertain that there is no reasonable construction of the terms “appropriate
agency” or “a_gency” that would support any contention that this section épplies to an individual
or a group of members of the General Assembly. Any construction that attempts to. “shoehdm”l
members of the General Assembly into the meaning of “egency” would simply transverse the

" bounds ef logic and reason. |
. Further, the existence of ithe Doctrine of Legislative Inlmunity in this State’s
jurisprudence lends even further credence to the argument that Section 15-77-300 does not apply
to legislators. Surely, if the General Assembly intended to waive Legislative Immunity \{/ith
respect to the award ofr attorney’s(_fees against membefs of the General Assembly they woul_d'
‘ha\{e used lén'gtiage that more cleasly' eneompassed the exercise of legislative power. However,
as ergued above, the terms used clearly; aré intended to apply to the exercise of executive
aufhoyity by st_ate agencies. |
Thefefore, the Circuit Ceurt corfeetly held that Section 15-77-’30(.) is intended to apply to

state agencies in the executive branch and does notapply'to members of the Senate.
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1.
THE -APPELLANTS ARE NOT ENTITLED TO RECOVER
FEES AND COSTS AGAINST THE RESPONDENTS
-BECAUSE THE APPELLANTS WOULD NOT HAVE BEEN
ENTITLED TO RECOVER FEES AND COSTS AGAINST
. THE APPROPRIATE AGENCY CHARGED WITH
- EXECUTING ACT 17 OF 2011. ..
The Circuit Court correctly found that Appellanté would not -be entitled to éosts and fees
" even if they had‘named the “appropriate agency” charg;d with executivng .Act'l7 of 2011 as a
party and, a;a result, are 1ot entitled to recover costs and fees against fhe Respondents.

In the present case, the Appellants named the Defendant Senators ahd the Stéte of South
Carolina as- parties, but for some unknown reason, declined to name the combined Richlémd
Cpgnty Board of Registratioh and Eiec’tions created by Act 17 of 2011. However, even if they
ha‘dvnaméd ‘the combined -boar.d, which is “the ‘appropriatg agency”, as a party, they would still :
not be ¢ntitléd to fees ar.ldvcosts.' | | o

In order to be entitled to fees and costs, the Appellants must be the prevailing party and
"~ the agency must have been without sﬁbstantial justiﬁéatioﬁ in pressing.iwt‘s~claim against ghe
Appellants. |

Prior to 2016, Section 15-77-300 provided no guidance to the courts to determine thev
ex?stence of substantial justification. Conespondingly, the Supreme Court ‘deﬁ‘ned subs;[antial
jusﬁﬁcation as: “In deciding whether a state agency acted with substantial' justification, the

relevant question is whether the agency’s position in litigating the case had a reasonable basis in

law and fact.” Layman v. State, 376 S.C. 434, 658 S.E.2d 320 (2008).

14



In Layman, the Retirement Systems was simply defending their actions ‘that were
mandated by a statute that had not been declared unconstitutional.'_ The difficulty presented with
the interpretation of substantial justification in Layman is thét it put state agencies in the positipn
of determining whether or not to follow a statutory mandate on the basis of whether the agency
believed that the statute would eventually be determined to be unconstitutidnal while under the
threat of a substaptial award of attorney’s fees. This placed stafe agencies in a position directly
. counter to the General -Assembly’s sole constitutional authdfity to enact laws, not to mention the

sole authority of the courts to interpret the constitution. Further, this interpretation could have

‘provided’ agehcies with the just‘iﬁcatjor'l of refusing to e‘nforce'statutes‘ that it determined to Be
" unconstitutional simpiy to avoid an award of attorney’s fees, which would have resulted in an
even greater tip in the balance of cénstitutionél power. | -

However, in 2010,‘ the General Assembly addressed the practical difficulties high‘lighfed ‘
by Layman by amending Section 15-77-300 -to proyidé guidance as to what cons_fitutes
sﬁbstanti'al_ justification. The Genefal Assembly added the .porti'on df the statute that provideé:
“The z;gené'y is presumed to be substantially justified in pressing its claim against the party if 'thg
agency follows a statutory or constitutional mandate that has not beeﬁ invalidated by a court of
cémpetent j‘urisdicﬁon.” S.C. Code Ann. § 15-77-300 (quﬁ. 2013). The primary deﬁcien;:y in_
the Respondents’ argumerﬁ is that_ they fail to acknowledge or account for this-cﬁange in the
statutory lang}iage | |

The Appellants fail to address and provide no basis to overcome this new presumptio_h.:
There is no doubt,the General Assembly intended to change the arfalysis by which the Coﬁn :
determines the existen;:e of substantigl justification and. in- doing so intendc%d to provide state

agencies with a “safe harbor” when they were simply defending the constitﬁtionality of actions

15



that are mandated by a statute that is presurned constitutional. As a result, the general rule applies
which states that ;‘when the Legislature adopts an amendment to a statute, this Court recognizes a
pre_sumption that the Legislature intends to change the existing law.” Key ’Corp. Capital v.
County of Beaufort 373 S.C. 55, 644 S.E.2d 675 (2007). Thus, the Appellants reliance on the
previous standard is mlsplaced and is 1mmater1al to a determination of whether costs and fees

_ should be awarded under the current statute.

Further, under the current standard, there is no plausible argument the Appellants could-, o

make to overcome the presumptron The Appellants’ entire case centers on whether Act 17 of '
2011, which. combined -the Rlchland- County Boards of Registration and El_ections, is
constitutional. Even if the combined board were a party, it( 4would simply be defending its
_authority to exist under a statute that had not been declared unconstitutional. Certainly, this
action would fall squarely within the prelsumption provided by the 2010 amendment to Section '
. 15-77-300. | A-
Thus, even if the comhined board, thich is the apprt)priate agency for pnrposes‘ of =
Section 15 77 300, had been a party to this sult and defended the constitutionality of Act 17 of
- 2011, the ‘Appellants would not: have been able to recover costs and’ fees Therefore if the
Appellants would not be entitled to costs and fees from “the approprlate agency”, the conclus10n 5
that they are not entltled to costs and fees from any other party is 1nescapable
In order to accept the Appellants’ argument that the Respondents are entitled to fees
requires -the Court to find that the General Assembly amended Section 15-77-300 in a manner -
that provides state agencies with a safe harbor hut at the same time intended to open themselves
up to a recovery of attorneys fees. This interpretation would require the Court to leap a gulf of

logic and land on a result that is simply absurd.
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Finally, the Supreme Couﬁ has iong held that questions regarding the constitutionality of
an act of the General Assembly “are té be resolved in light of the familiar and well-settled
general rule that évery presumption r;lust be indulged in favor of the.constitutionality of an act of
Ithe Legislathre, and that courts should not declare a étatute unconstitutional unless the invalidity
is manifest beyonﬁ a reasonable doubt.” Poulnot v. Cantwell; 129 S.C. 171, 176,123 SE 651,
654 (1924);-See also, Da\;is V. Gréenville County, 322 S.C. 73,504 S.E.2d ‘307 (1996); Westvaco
Corp. v. S. C Dept. of Revenue, 321 S.C. 59,467 S.E.2d 739 (1995); State v. Brown, 317 S.C. 55,
451 S.E.2d 888 (1994); Henderson V. Evans, 268 S.C. 127, 232 S.E.2d 331 (1977); Pelzer,
Rodgers & Co. v. Campbell and Cé.,. 15 SC 581 (1881). The Respondents sirﬁbly defended an
éct entitled to this presumption and were substantiaﬁy justified in doiﬁg .sd, just like a state
égency would be if faced with the same challenge.
i ;Ther-efore, fhe Appéllants are not entiﬂed to recover fees and costs against th¢

" Respondents because the Appellants would not have been entitled to recover fees and costs

against the agency charged with executing Act 17 of 2011.
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CONCLUSION

Therefore, on the grounds stated above, the decision of the Circuit Court should be -

affirmed because the Doctrine of Legisiative Immunity protects members of the General

Aésembly from a recovery of costs and fees, Section 15-77-300 does not apply to memberé,of

the General Assembly, and the Appellants were not entitled to recover costs and fees against the

Respondents pursuant to Section 15-77-300, because the Apbellants would not have been

entitled to a recovery of costs and fees against the agency charged with executing Act 17 of

2011.
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