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STATEMENT OF JURISDICTION 

ThIs IS an appeal of a July 11, 2011 Order of the Court of Common Pleas for 

Berkeley County denymg Appellants' motIon to dIsmIss and compel arbItratIOn 

South Carohna Rule of Appellate Procedure 201 gIves thIS Court JUflsdIctIOn to hear 

appeals "from any appealable order" Orders denymg motIOns to compel 

arbItratIOn are ImmedIately appealable Towles v Umted Healthcare Corp, 338 S C 

29, 34-35, 524 S E 2d 839, 842-43 (Ct App 1999) 
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STATEMENT OF ISSUES ON APPEAL 

1 When sophIsticated commercIal partIes to a standard Amencan InstItute of 

ArchItects constructIOn contract choose arbItratIOn for dIspute resolutIOn and 

desIgnate the Federal ArbItratIOn Act as the governmg law, dId the CIrcUIt 

court err m refusmg to enforce the partIes' clear chOIce? 

2 When the contract at Issue mvolves (a) manna constructIOn under a federal 

permIt, (b) usmg out-of-state dock components, (c) Respondent's 

transportatIOn of those dock components over the navIgable waters of the 

Umted States, (d) Respondent's purchase of manne fuel that moved mterstate 

for Its tugs, and (e) Respondent's mterstate payment of over $2,000 to a 

consultmg firm, dId the CIrCUIt court err m holdmg that the transactIOn dId not 

suffiCIently affect mterstate commerce to mvoke the Federal ArbItratIOn Act? 

3 DId the CIrCUIt court err m sIgmng Respondent's proposed order on the 

arbItratIon Issue when that order relIed on an overruled case, and dId not 

address or mentIOn Its reversal? 

4 If arbItratIOn IS to take place for the dIspute mvolvmg the subcontractor 

(Respondent Cape Romam) and contractor (Appellant Barnes), who both 

SIgned the contract, dId the CIrCUIt court err m refusmg to allow the owner for 

whom the contract was bemg performed (Appellant Wando E) to partICIpate 

when (a) Wando E has voluntanly agreed to partICIpate, (b) ItS partICIpatIOn 

would allow all Issues to be resolved m one forum, ( c) Cape Romam claimed 

that Barnes was actmg for and WIth authonty from Wando E, (d) Wando E 

was the thIrd party benefiCiary of the contract, (e) Wando E had paid Cape 
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RomaIn for Its work under the contract, and (t) the contract envIsIOned thIrd 

partIes partIcIpatIng In the arbItratIOn? 

5 DId the Clfcmt court err In refusmg to dIsmIss or stay the quantum meruIt 

count where that count was based on the same facts as the contract claIm and 

should be arbItrated, where there was an express contract governIng the 

relatIOnshIp of the contractIng partIes WhIch no party had dIsavowed, and 

where there was no unjust enrIchment? 

6 Should all proceedIngs below, IncludIng the mechamc's hen foreclosure, be 

stayed or dIsmIssed wIthout prejUdICe untIl the arbItratIon sought by 

Appellants has been conducted? 

3 



STATEMENT OF THE CASE 

ThIS case mvolves the constructIOn of a manna pursuant to a standard 

Amencan InstItute of ArchItects ("AlA") contract where the partIes to the contract 

selected arbItratIOn as theIr dIspute resolutIOn mechanIsm and agreed to apply the 

Federal ArbItratIOn Act ("F AA") When dIsputes arose, Appellant Barnes 

(Contractor) sought arbItratIOn and Appellant Wando E (Owner) Jomed m that 

request Respondent Cape Romam (Subcontractor) objected to arbItratIOn on the 

grounds that (1) the contract does not sufficIently affect mterstate commerce to 

mvoke the FAA, and (2) Wando E was not a party to that contract 

After refusmg to arbItrate, Cape Romam filed a complamt on March 29, 2011 

agamst Barnes and Wando E allegmg Breach of Contract, Foreclosure of Mechamc's 

LIen, and Quantum MerUIt (R p 15) (Complamt) It sought $158,413 14 m 

damages (R p 21) (Complamt, Prayer) On Apnl 20, 2011, Barnes and Wando E 

filed a motIOn to dIsmISS and compel arbItratIOn (R p 28) (Mot to DIsmISS and 

Compel ArbItratIOn) Cape Romam responded on Apnl 28, 2011 (R p 46) (Return 

of Cape Romam Contractors, Inc to Mot to DIsmISS and Compel ArbItratIon) 

Barnes and Wando E rephed on May 11,2011 (R P 83) (Defs ' Reply m Supp of 

Mot to DIsmISS and Compel ArbItratIOn) 

The lower court heard the motIon to dIsmISS and compel arbItratIOn on June 

21, 2011, and then requested proposed orders (R pI) (Judgment m a CIVIl case) 

Both SIdes supplIed proposed orders on June 30, 2011 (R P 123, R P 137) 

(Proposed Orders) On July 11, 20 II, the court SIgned Cape Romam' s proposed 

order denymg Barnes and Wando E's motIon to dIsmISS and to compel arbItratIOn 
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(R P 13, R pp 3-12) (Order) On August 8, 2011, Barnes and Wando E filed theIr 

notlce of appeal On August 9, 2011, they ordered the transcnpt of the CIrcUIt court 

heanng The Clerk of Court receIved the notIce of appeal on August 10, 2011, and 

docketed the appeal on August 18, 2011 On October 18, 2011, Appellants receIved 

the transcnpt 
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STATEMENT OF FACTS 

I In a Nutshell 

ThIS appeal anses from a broken promIse Rlpanan landowner Wando E 

wanted a manna It asked dock buIlder Sean Barnes to get It done Barnes dId not 

have the heavy eqUIpment the Job reqUIred so he contracted wIth Cape RomaIn 

(whIch dId) to assemble the dock components In ItS contract, Cape RomaIn 

promIsed to resolve any dIsputes by arbItratIOn When trouble arose wIth Cape 

Romam's performance, Barnes requested the promIsed qUIck resolutIOn through 

arbItratIOn Wando E agreed to partICIpate Cape Romam resIsted any qUIck 

resolutIOn It hIred a lawyer and SaId the arbItratIOn clause was no good Rather than 

arbItrate, Cape RomaIn sued Barnes and Wando E Seven months later, the partIes 

are here Cape Romam wants to lItIgate, vIOlatmg ItS promIse Barnes and Wando E 

want Cape RomaIn to honor ItS promIse 

To deCIde thIS case, the Court can take the long route and read the next 42 

pages to learn how the transactIOn qualIfies for arbItratIOn under the applIcable 

precedents, and why Cape RomaIn's arguments hold no water Or the Court can save 

a lot of tIme, and read three sectIOns of the contract 

• § 5 1 (chOOSIng arbItratIOn and rejectIng lItIgatIon) (R p 60) 

• § 192 (speclfymg the FAA as the governmg law) (R p 72) 

• § 21 6 (permIttIng thIrd partIes to JOIn an arbItratIOn) (R p 74) 

EIther avenue wIll lead to the same result - Cape Romam's promIse to arbItrate all 

dIsputes under the Federal ArbItratIOn Act should be enforced 
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II The DetaIls 

As set forth below, the facts of the case relevant to the arbItratIon Issue are 

essentIally undIsputed 

A The PartIes, the Contract, and the Project 

On July 26, 2010, Cape Romam and Barnes entered mto an AlA standard 

form of agreement under whIch Cape Romam was to be paId $165,000 for the 

"complete assembly and mstallatIOn" of all the structural components for a new 

manna, mcludmg the fixed alummum walkway, plerhead deck umts, floatmg dock 

assemblIes, concrete pIles, and alummum gangway (R p 75) (Ex No 1 to 7/26110 

AlA Contract ~ 1) WhIle negotIatmg the contract, Cape Romam knew that Barnes 

was not the owner of the manna and that It was bemg bUllt for a chent of Barnes (R 

pp 120-121) (DuPre Supp Aff ~ 3) That chent was Wando E I 

The agreement requIred Cape Romam to pIck up prefabncated dock sectIOns 

from Barnes' yard that were bemg delIvered from an OhIO fabncator and to transport 

them to theIr final destmatIOn - the manna SIte (R p 75) (Ex No 1 to AlA Contract 

~ 2) At least two months before sIgnmg the July 26, 2010 contract, Cape Romam 

knew that the dock sectIOns were bemg fabncated out of state (R p 101) (Barnes 

I Barnes avers he told Cape Romam that hiS client was Wando E (R P 103) (Barnes Aff ~ 8) Cape 
Romam claimed not to know the actual name of the owner but admitted that Barnes told ItS 
representative that he was speakmg for a client (R p 121) (DuPre Supp Aff ~ 3) 

2 Although Cape Romam s representative Mr DuPre filed an affidaVit before the motIOn heanng 
claiming he was not aware of the ongm of the dock sectIOns when he negotiated the contract (R p 
120) (DuPre Supp Aff ~ I) Appellants mtroduced at the heanng Mr DuPre s May 25 20 I 0 email to 
the project engmeer where he acknowledged learnmg from Barnes before he signed the contract that 

[Barnes] goes up north early next week to VISit fab operation So we re good till late next week to 
finalize [the contract] (R p 2) (5/2511 0 email from S DuPre to M Kirby) There IS no questIOn the 

fab operatIOn Mr DuPre was refernng to was the dock fabncatlOn as shown by hiS letter 
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Transportmg the OhIO dock sectIOns to the manna site reqUIred the use of 

Cape Romam's tugs and barges over the navigable waters of the Umted States (R p 

121) (DuPre Supp Aff ~ 4) Cape Romam conceded that the labor and eqUIpment 

cost necessary to move ItS eqUIpment and dock sectIOns on navigable waters to the 

site was approximately $8,250, Ie, 5% of the value of Cape Romam's $165,000 

contract (R p 121) (DuPre Supp Aff ~ 4) Cape Romam also admitted to usmg 

between 75 to 100 gallons of manne fuel for ItS tugs and barges dunng the tnps (R p 

121) (DuPre Supp Aff ~ 4), which Appellants estImated would cost approximately 

$200 - $400 at today's prevaIlmg fuel pnces (R p 126, lme 2) This fuel 

necessanly traveled mterstate as South Carolma has no refinenes 3 Cape Romam also 

sent an mterstate payment of over $2,000 to the ChIcago office of a consultmg firm It 

hIred for the project (R p 113) (Attach 6 to Defs' Reply Mem), (R p 120) 

(DuPre Supp Aff ~ 4) 

As an expenenced manne contractor, Cape Romam knew that manna 

constructIOn can only be carned out wIth appropnate permIts, as Its contract 

acknowledged (R p 75) (Ex No 1 to AlA Contract ~ 3) This manna project was 

authonzed under a permit from the Army Corps of Engmeers (R p 108) (Attach 5 to 

accompanymg hIS sIgnature on the contract whIch noted dock fabncatlOn seems to have been delayed 
somewhat (R p 78) (7/8/2010 letter from S DuPre M KIrby) A party cannot manufacture a 
dIspute of fact by contradIctmg ItS contemporaneous statements by a later affidaVIt See Cleveland v 
Polzcy Mgmt Sys Corp, 526 U S 795, 806 (I 999) (notmg that a party cannot create an Issue of fact 
by filmg an affidavIt that contradIcts an earlier statement) Phillips v Morbark Inc 481 F Supp 2d 
461 470 (D S C 2007) ( A genume Issue of matenal fact IS not created where the only Issue of fact IS 
to determme whIch of the two confllctmg versIOns of the plamtlffs testImony IS correct ) In light of 
hIs contemporaneous email Mr DuPre s contradIctory affidaVIt may chantably be ascnbed to 
forgetfulness 

3 See R pp 104 05 (Attach 4 to Defs Reply In Supp of Mot to DIsmIss and Compel ArbItratIOn) 
(heremafter Defs Rep Mem ) 
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Defs ' Rep Mem) whIch has JunsdIctIon over projects m the navIgable waters of the 

Umted States 

It IS undIsputed that Cape Romam sIgned the AlA standard contract and 

checked the box m the contract reqUIrmg It to arbItrate all "[ c ]laIms, dIsputes and 

other matters m questIOn ansmg out of or relatmg to thIS Contract" (R pp 60, 73) 

(AlA Contract §§ 5 1,21 1,214) Importantly, the contract specIfically provIded that 

arbItratIOn would be governed by the FAA 

§ 192 GOVERNING LA W 
The Contract shall be governed by the law of the place where the 
Project IS located, except, that If the partIes have selected arbItratIOn as 
the method of bIndmg dIspute resolutIOn, the Federal ArbItratIOn Act 
shall govern SectIOn 21 4 [the arbItratIOn procedures proVIsIOn] 

(R P 72) (emphasIs added) 

B The Controversy 

The project proceeded mItIally WIthout sIgmficant ImpedIment Cape Romam 

submItted several progress payment requests whIch the project engmeer approved and 

Wando E paId (R P 102) (Barnes Aff ~ 8) The dIspute that brIngs the partIes here 

arose after Wando E had paId Cape Romam over $70,000 on the contract (R p 102) 

(Barnes Aff ~ 8) The project engmeer, who IS not a party to thIS SUIt, refused to 

certIfy further payment to Cape RomaIn and raIsed Issues mcludIng certam dock 

sectIOns bemg mIsalIgned and pIlmgs bemg dnven at an angle rather than straIght 

(R p 102) (Barnes Aff ~~ 6, 7) 4 When Barnes requested arbItratIOn of the dIspute, 

and Wando E agreed to partICIpate, Cape RomaIn refused (R p 102) (Barnes Aff ~ 

9) Cape Romam did not deny that the arbItratIOn prOVISIOn would cover thIS dIspute 

4 Under the contract Cape Romaill was not entItled to be paId untIl the project engmeer (called 
archItect III the contract) certIfied the work for payment (R p 68) (AlA Contract §§ 15 22 

1523) 
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Rather, It contended that the arbItratIOn provISIOn was unenforceable because there 

was msufficIent contact wIth mterstate commerce for the Federal ArbItratIOn Act to 

apply 5 (R P 47) (Return of Cape Romam Contractors, Inc to Mot to DIsmIss and 

Compel ArbItratIon ~ 3) Further, Cape Romam contended that even If It had to 

arbItrate wIth Barnes, the arbItratIOn should not mclude Wando E, the owner of the 

proJect, because Wando E had not sIgned the contract (R p 46) (Return of Cape 

Romam ~ 1) 

C The LItIgatIOn and MotIon to ArbItrate 

After Cape Romam refused to arbItrate, It filed SUIt on March 29, 2011 wIth 

claIms for breach of contract, quantum meruIt, and foreclosure of a mechamc's 

lIen 6 (R pIS) Barnes and Wando E moved to dIsmISS and compel arbItratIOn 

(R p 28) Cape Romam responded that neIther the South Carolma ArbItratIOn Act, 

nor the FAA applIed (R pp 46-47) 7 After the partIes filed theIr bnefs wIth 

accompanymg exhIbIts and affidaVIts, the Court held argument on June 21, 2011 

(R P 1) 

D The Oral Argument and Proposed Orders 

At oral argument, Wando E and Barnes dIscussed the numerous contacts of 

the project WIth mterstate commerce (R pp 152-157) (Tr pp 3-8) They also 

mtroduced as an addItIonal exhIbIt an emaIl from Cape Romam's representatIve 

5 Cape Romam did not contest that the other three reqUirements for the FAA to apply - a Written 
arbitratIOn agreement an arbitrable Issue and a timely demand - are present Episcopal Hous Corp 
v Fed Ins Co 269SC 631 239 SE2d 647(1977) (R p 163 Imes2 8)(Tr p 14 Imes2 8) 

6 Cape Romam had filed Its mechaniC s lien on January 18 20 I I (R P 23) 

7 Wando E and Barnes did not press the Issue of the applicability of the South Carolma Arbitration Act 
but relied on the FAA which was deSignated as the applicable law m the contract (R p 72) (AlA 
Contract ~ 19 2) 
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acknowledgmg he knew the dock sectIOns were commg from "up north" two months 

before he sIgned the contract (R p 154, lme 18-p 156, lme 7) (Tr p 5, lme 18-p 7, 

lme 7), (R P 2) (5/25/10 emaIl from S DuPre to M KIrby) 

Cape Romam argued that the arbItratIOn Issue was controlled by Mathews v 

Fluor Corp, 312 S C 404,440 S E 2d 880 (1994) and Tlmms v Greene, 310 S C 

469, 427 S E 2d 642 (1993), whIch It dIscussed m detaIl (R p 164, lme 2-p 165, 

lme 20) (Tr p 15, lme 2-p 16, lme 20) Accordmg to Cape Romam, those cases held 

that the mtentIOn of the partIes to affect mterstate commerce as expressed on the face 

of the contract controlled the arbItratIOn decIsIon (R p 163, lme 17-p 164, hne 4) 

(Tr p 14, hne 17-p 15, hne 4) Cape Romam desCrIbed these as the "two cases we 

rely on" (R p 164, lme 3) (Tr p 15, hne 3), and elaborated 

And also the case law mdIcates that the agreement must show on ItS 
face that commerce was contemplated In other words, the express 
terms of the agreement must refer to some reqUIrement of mterstate 
commerce 

Every case that's been deCIded there was another sIde of the com In 
every case that was deCIded you could go to some level behInd the 
transactIOn and find Interstate commerce That's not determmed 

What IS determInatIve here IS whether the express agreement between 
the partIes reqUIres the mterstate commerce, and that's what the case 
law mdIcates The two cases we rely on, TImms vs Greene and 
Mathews vs Fluor, Illustrate that reqUIrement 

(R p 163,lmeI7-p 164, hne 4)(Tr p 14,lmeI7-p 15,hne4) 

Cape Romam dId not dIspute any of the facts regardmg Its purchase of marIne 

fuel (R P 169, hnes 7-19) (Tr p 20, hnes 7-19), Its sendmg a pavment out of state 

(R P 168, lme 19-p 169, hne 6) (Tr p 19, lme 19-p 20, hne 6), Its transportatIOn of 

the dock components over naVIgable waters (R p 169, lme 20-p 170, hne 5) (Tr p 
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20, lme 20-p 21, hne 5), or the constructIOn bemg regulated by a federal permIt (R p 

170, lme 6-p 171, hne 16) (Tr p 21, lme 6-p 22, hne 16) Instead It dIsputed theIr 

relevance, assertmg they were not substantIal actIvItIes reqUIred on the face of the 

contract 

So the bottom lme IS that whIle there are several contacts here and 
whIle they are all m the background none of them are expressly 
reqUIred by the contract and none of them are sufficIent enough to 
JustIfy - to tngger, as the case law says, the power of Congress to 
regulate trade between the state [ s] 

(R P 171, lmes 17-22) (Tr p 22, lmes 17-22) LIkewIse, whIle admIttmg that the 

dock components came from OhIO, Cape Romam argued that was also Irrelevant 

because the contract dId not mentIOn It, "So I don't doubt that the matenals came 

from OhIO but It'S not relevant It's not mentIoned m the contract" (R p 168, lme 

16-18) (Tr p 19, lInes 16-18) 

After heanng both SIdes, the CIrcUIt judge asked for proposed orders by July 1, 

2011 (R pI) Both SIdes provIded orders on June 30, 2011 (R pp 123 137) 

Wando E and Barnes' proposed order recounted m sIgmficant detaIl the multIple 

effects on mterstate commerce of the contract and project (R pp 124-36), and 

pomted out that Cape Romam had speCIfically agreed to the FAA as the law to 

govern arbItratIOn (R p 127, n 6) TheIr order also dIscussed (a) why Wando E, as 

the chent who owned the manna, who had paId Cape Romam, and who Cape Romam 

claImed had gIven Barnes ItS authonty to act, should be permItted to partICIpate m the 

arbItratIOn, (b) why the quantum merUIt claIm should be dIsmIssed because there was 

an express contract governmg the dock constructIOn, and (c) why all proceedmgs 

should be stayed untIl the arbItratIOn took place (R pp 134-36) 
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Cape Romam's proposed order contmued to rely on Mathews on the FAA 

mterstate commerce Issue (R p 146) (Cape Romam Proposed Order ~ 6) As at oral 

argument, Cape Romam dId not mentIOn m Its proposed order that Mathews had been 

overruled on the FAA "mtenhon of the partIes" Issue by Munoz v Green Tree Fm 

Corp, 343 S C 531, 539 n 3, 542 S E 2d 360, 363 n 3 (2001) Cape Romam's 

proposed order also posIted that (a) Wando E should not be allowed to partIcIpate m 

any arbItratIOn because ItS preCIse relatIOnshIp to Barnes had not been establIshed (R 

p 144) (Cape Romam Proposed Order ~ 3), and (b) the quantum meruIt claIm should 

not be dIsmIssed because Wando E and Barnes had not yet answered and mIght 

dIsavow the contract m the future (R pp 147-48) (Cape Romam Proposed Order ~ 

7) 

WIth no apparent recogmtIOn that Cape Romam's proposed order relIed on a 

case that had been overruled ten years earlIer, the CIrCUIt court sIgned ItS proposed 

order (R pp 3-12) 
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SUMMARY OF ARGUMENT 

The Federal ArbItratIOn Act applIes here for several reasons FIrst and 

foremost, the contractmg partIes specIfically agreed that any dIsputes would be settled 

by an arbItratIOn governed by the FAA There IS no reason why the CIrCUIt court 

should have Ignored thIS bmdmg agreement ThIS Court should enforce the partIes' 

agreement m accordance wIth ItS terms 

Second, even If the partIes had not explIcItly desIgnated the FAA to apply, the 

FAA nevertheless applIes to all arbItratIon agreements that affect mterstate 

commerce A contract need only have a shght nexus to mterstate commerce for the 

FAA to apply The FAA reaches to the lImIts of Congress's commerce clause 

authorIty The project here undoubtedly affects commerce sufficIently to tngger the 

FAA because (1) It used extensIve matenals shIpped from outSIde South CarolIna 

(2) It was regulated by the Army Corps of Engmeers under a commerce clause federal 

permIt, (3) It occurred on the navIgable waterways of the Umted States-an 

Instrumentahty of mterstate commerce, and (4) Cape Romam dIrectly partICIpated In 

mterstate commerce by, znter alza, buymg manne fuel for ItS tugs and barges, and 

paymg the ChIcago office of an engmeenng firm over $2,000 for project consultatIOn 

Because arbItratIOn should be ordered between the subcontractor (Cape 

Romam) and the contractor (Barnes), the manna owner (Wando E) should be 

permItted to partICIpate The factual baSIS of the claIm agamst Wando E IS IdentIcal 

to the factual baSIS of the claIm agamst Barnes It IS well settled that when there IS 

essentwlly a smgle controversy and mterrelated partIes on one SIde - one of whom has 

SIgned an arbItratIOn agreement - the non-SIgnatory, related party should be permItted 
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to partIcIpate m the arbItratIOn so the entIre dIspute can be resolved m one forum 

Here, Cape Romam pled that Barnes was actmg for Wando E, and that Wando E paId 

Cape Romam for Its work Cape Romam also pled that It conferred a benefit on 

Wando E The contract to buIld the manna was made for Wando E's benefit ThIrd 

party beneficlanes can enforce arbItratIOn clauses m contracts made for theIr benefit 

Wando E should be at the arbItratIOn table to get everythmg settled The contract 

specIfically provIdes for the jomder of voluntary partIcIpants lIke Wando E m an 

arbItratIOn to faCIlItate an overall resolutIOn where there IS "a common questIOn of 

law or fact" That certamly eXIsts here 

Cape Romam's claIm for quantum meruIt should be dIsmIssed That claIm 

relIes on the same facts as the breach of contract claIm and IS subject to arbItratIOn It 

IS well settled that claIms ansmg out of a contract contammg an arbItratIOn clause are 

subject to arbItratIOn regardless of theIr label Moreover, quantum meruIt recovery IS 

mappropnate If an express contract eXIsts Cape Romam' s work IS governed by an 

express contract that has not been rescmded or abandoned On the contrary, Barnes 

and Wando E have relIed on the contract m seekmg arbItratIOn The lower court's 

speculatIOn (WIth no baSIS m the record) that Barnes and Wando E mIght pOSSIbly 

dIsavow the contract m the future IS an msufficlent reason to allow the quantum 

merUIt claIm to proceed m the face of theIr stated relIance on the express contract 

ThIS entIre lItIgatIOn should, at a mInImUm, be stayed pendmg arbItratIOn 

The FAA reqUIres such a stay 9 USC § 3 (1999) And when the statute of 

lImItatIOns IS not a concern, whIch It IS not here, a court can also dIsmISS the actIOn 

WIthout prejUdICe to reduce docket congestIOn 
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ARGUMENT 

I Standard of Review 

An appeal from the dental of a motIon to compel arbItratIOn IS subject to de 

novo reVIew Azken v World Fzn Corp of S C , 367 S C 176, 179, 623 S E 2d 873, 

874 (Ct App 2005) Nevertheless, a CIrcUIt court's factual findIngs wIll not be 

reversed on appeal If any eVIdence reasonably supports the findIngs Thornton v 

Tndent Med Ctr L L C, 357 S C 91,94,592 S E 2d 50, 51 (Ct App 2003) 

II ArbItratIOn IS a Favored Mechamsm for CommercIal DIspute ResolutIOn 
That Courts Should Not Stram to AVOId 

Before delvIng Into the specIfic Issues here, It IS helpful to recall that both the 

Umted States Supreme Court and our South CarolIna Supreme Court have repeatedly 

recogmzed that arbItratIOn IS a favored method of dIspute resolutIOn AT&T Mobzlzty 

LLC v ConcepCIOn, l31 S Ct 1740, 1745 (2011) (NotIng a "lIberal federal polIcy 

faVOrIng arbItratIOn"), Herron v Century BMW, 387 S C 525, 531, 693 S E 2d 394, 

397 (2010) (same) 8 Our Supreme Court has recogmzed arbItratIOn's "laudable goal 

of proVIdIng a relatIvely qUIck and IneXpenSIve resolutIOn of contractual dIsputes by 

aVOIdIng the expense and delay of extended court proceedIngs" Trzdent Technzcal 

Coli v Lucas & Stubbs Ltd, 286 S C 98, 104, 333 S E 2d 781, 785 (1985) (Internal 

quotatIOns omItted) 

Because arbItratIOn IS favored over protracted lItIgatIOn, "[ a ]ny doubts 

concernmg the scope of arbItrable Issues should be resolved In favor of arbItratIOn" 

Zabznskz v Brzght Acres Assocs , 346 S C 580, 597, 553 S E 2d 110, 118 (2001) A 

8 WhIle the UnIted States Supreme Court agreed WIth the Herron court on the lIberal federal polIcy 
concernmg arbItratIOn It vacated the Herron holdmg that class actIons must be permItted m arbItratIOn 
SonzcAuto Inc v Watts 131 S Ct 2872 (2011) 
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motIon to compel arbItratIOn should only be demed when the arbItratIOn clause IS not 

susceptIble of any mterpretatIon that would cover the asserted dIspute Grant v 

Magnolza Manor-Greenwood Inc, 383 S C 125, 129, 678 S E 2d 435, 437-38 

(2009), see also MltsublShl Motors Corp v Soler Chrysler-Plymouth Inc, 473 U S 

614, 628 (1985) ("Havmg made the bargam to arbItrate, the party should be held to It 

") By choosmg arbItratIOn as theIr dIspute resolutIOn mechamsm, partIes 

recogmze that they are tradmg "the procedures and opportumty for reVIew of the 

courtroom for the SImplICIty, mformalIty, and expedItIOn of arbItratIOn" MlfsublShl 

Motors, 473 U S at 628 

The FAA was enacted to end JudIcial hOStIlIty to arbItratIOn agreements 

AT&T Mobllzty, 131 S Ct at 1745 The US Supreme Court recogmzes that the 

FAA "reqUIres that we rIgorously enforce agreements to arbItrate" MltsublShl 

Motors Corp, 473 U S at 626 As dIscussed later m thIS brIef, South Carolma 

appellate courts have not heSItated to reverse lower courts that take a restrIctIve VIew 

on arbItratIOn ThIS IS especIally so m commerCial arbItratIOn where sophIstIcated 

partIes wIllIngly choose arbItratIOn under a speCIfic set of rules Courts recogmze that 

broad arbItratIOn clauses, such as the clause at Issue here, should be gIven a lIberal 

mterpretatIOn 

Before executmg the AlA contract, Cape Romam was cautIOned, "ThIS 

document has Important legal consequences ConsultatIOn WIth an attorney IS 

encouraged WIth respect to ItS completIOn or modIficatIOn" (R p 55) (AlA Contract, 

pI) WIth access to legal adVIce, thIS SOphIstIcated marIne contractor made four 

clear chOIces whIle executmg the agreement that It now seeks to aVOId 
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FIrst, Cape Romam explIcItly chose arbItratIOn for dIspute resolutIOn, and 

rejected lItIgatIOn Cape Romam's representatIve, Mr DuPre, ImtIaled page 6 of the 

contract WhICh contams the followmg 

§ 5 1 BINDING DISPUTE RESOLUTION 
For any claIm subject to, but not resolved by, medIatIOn pursuant to 
SectIOn 21 3, the method of bmdmg dIspute resolutIon shall be as 
follows 

(Check the appropriate box If the Owner and Contractor do not 
select a method of bzndzng dispute resolutIOn below or do not 
subsequently agree zn wrltzng to a bzndzng dispute resolutIOn method 
other than lztlgatIOn ciazms will be resolved zn a court of competent 
jUriSdictIOn) 

[X] ArbItratIOn pursuant to SectIOn 21 4 of thIS Agreement 

[ ] LItIgatIOn m a court of competent JUrISdIctIOn 

[ ] Other (Specify) 

(R P 72) (AlA Contract § 5 1) 

Presented wIth a clear choIce between lItIgatIOn or arbItratIOn, Cape Romam chose 

arbItratIOn 

Second, Cape Romam agreed that the arbItratIOn It chose would be governed 

by the FAA Its representatIve, Mr DuPre, ImtIaled page 18 of the contract 

contammg § 19 2 

§ 192 GOVERNING LAW 
The Contract shall be governed by the law of the place where the 
Project IS located, except, that If the partIes have selected arbItratIOn as 
the method of bmdmg dIspute resolutIOn, the Federal ArbItratIOn Act 
shall govern SectIOn 21 4 

(R P 72) (AlA Contract § 192) 

ThIrd, Cape Romam agreed to broad arbItratIOn coverage Mr DuPre InItIaled 

page 19 of the contract entItled, "CLAIMS AND DISPUTES" That sectIOn provIdes 
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for an Imtlal medIatIOn, followed by arbitratlon to address all "[ c ]laIms, dIsputes and 

other matters In questlon ansIng out of or relatIng to thIS Contract" (R p 73) (AlA 

Contract § 21 1) (emphasIs added) Such clauses are broadly construed See, e g, 

Pavllwn Dev Corp v K-Con Inc, No 2001-CP-I0-713, 2002 WL 34138292 (S C 

Ct Com PI Oct 24, 2002) (CItIng MlfsublShl Motors, 473 US at 617), (R p 43) 

("A clause provldmg for arbItratIOn of all 'dIsputes, controversIes, or dIfferences 

whIch may anse between [the partIes] out of or m relatIOn to [the contract between 

the partIes]' should be broadly construed ") (emphasIs added), Long v Silver, 248 

F3d 309,316 (4th Clr 2001) (cltlng numerous cases holdmg "ansmg out of or 

relatIng to" a contract sIgnals a broad scope for arbItratIOn) 

Fourth, Cape RomaIn agreed that thIrd partIes (hke Wando E) could Jom an 

arbItratIOn The SIgnature page of the contract, executed by Mr DuPre, contams § 

21 6 whIch provIdes In part 

Any party to an arbItratIOn may mclude by Jomder persons or entltles 
substantlally Involved In a common questIOn of law or fact whose 
presence IS reqUIred If complete relIef IS to be accorded m arbItratIOn 
proVIded that the party sought to be Jomed consents In wntIng to such 
Jomder 

(R p 74) 

As dIscussed below, thIS case mvolves a knowmgly-selected and broadly-

worded arbItratIOn clause WIth the exphcIt chOIce of the FAA as the govermng law 

The deCISIOn below failed to acknowledge these threshold facts or the other 

compellIng facts about the project that warrant apphcatIOn of the FAA and reversal of 

the order below 
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III Cape Romam IS Bound by Its Agreement to Invoke the FAA 

The lower court's order Ignored the controlhng fact that Cape Romam 

promised that any disputes would be subject to arbitratIOn, and that m arbitratIon "the 

Federal ArbitratIOn Act shall govern" (R p 72) (AlA Contract ~ 19 2) Cape 

Romam IS a sophistIcated manne contractor that freely chose arbitratIOn and selected 

the FAA as the apphcable law These chOIces are controllmg here 

ArbitratIOn IS a matter of contract and It IS well settled that "[a ]rbltratIOn 

agreements, hke other contracts, are enforceable m accordance with then terms" 

Munoz v Green Tree Fm Corp, 343 S C 531,539,542 S E 2d 360, 363-64 (2001), 

see also Mastrobuono v Shearson Lehman Hutton Inc, 514 U S 52, 57 (1995) 

("ArbitratIOn under the [FAA] IS a matter of consent and parties are generally free 

to structure theIr arbItratIOn agreements as they see fit ") 

Parties are free to mclude a cholce-of-Iaw provISIOn mdicatmg whIch law 

shall govern then arbitratIOn Courts mterpretmg an arbitratIOn proVISIOn must respect 

the partIes' chOIce-of-law and enforce It m accordance wIth ItS terms The FAA 

reqUIres that, "arbitratIOn proceed m the manner proVIded for m [the partIes'] 

agreement" 9 USC § 4 (1999) The Supreme Court has noted that, "[)]ust as 

[parties] may hmit by contract the Issues whIch they WIll arbitrate, so too may they 

speCIfy by contract the rules under whIch that arbltratlon Will be conducted" Volt 

Info SCIS Inc v Bd of Trustees of Leland Stanford JunIOr Unzv ,489 U S 468,479 

(1989) (mternal CItatIOn omitted) As thiS Court Said recently m decIdmg 

arbitrabIl1ty, "Where the contract's language IS clear and unambIguous, the language 

alone determmes the contract's force and effect" Davls v K B Home of S C Inc, 
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No 4851,2011 WL 2792385, at *5 (S C Ct App July 13,2011) (quotmg McGill v 

Moore, 381 S C 179, 185, 672 S E 2d 571, 574 (2009)) The U S Supreme Court 

has recently reiterated that parties are free to "arbitrate accordmg to specific rules" 

AT&T Moblhty, 131 S Ct at 1749 The "specific rule" Cape Romam agreed to here 

was the FAA (R P 72) (AlA Contract ~ 192) 

In Grant v Magnoha Manor-Greenwood Inc, 383 S C 125, 130,678 S E 2d 

435, 438 (2009), the South Carolma Supreme Court appbed the FAA to a nursmg 

home dispute without further discussIOn because "[t]he parties' arbitratIOn agreement 

provides that the arbitratIOn shall be admmlstered pursuant to the FAA" Likewise, m 

Munoz v Green Tree Fmanczal Corp, 343 S C 531, 542 S E 2d 360 (2001), our 

Supreme Court reqmred parties to honor their selectIOn of the FAA before lookmg 

mto whether mterstate commerce was m fact mvolved 

Here, the arbltratlon agreement, which applIes to "this contract and the 
relatIOnships which result from thiS contract," provides It shall be 
governed by the FAA ArbitratIOn agreements, lIke other contracts, 
are enforceable m accordance With their terms 

Id at 539, 542 S E 2d at 363-64 (quotmg Volt InformatIOn, 489 U S at 478), see also 

Toler s Cove Homeowners Ass n v Trident Constr Co Inc, 355 S C 605,610,586 

S E 2d 581, 584 (2003) (notmg the necessity to determme Ifmterstate commerce was 

mvolved only because the "arbitratIOn agreement does not mclude a chOice of law 

provIsIOn ") The AlA contract here had a specific chOIce of law provIsIOn ThiS 

Court should uphold the clearly expressed agreement of the parties, reqUIre arbitratIOn 

pursuant to the FAA, and reverse the lower court's refusal to do so 

21 



IV The Contract Affected Interstate Commerce Sufficiently to Invoke the 
FAA Regardless of Cape Romam's Intentions 

Because the partIes explICItly chose the FAA to apply, It should not be 

necessary to delve further m order to reverse the lower court's refusal to apply the 

FAA There IS, however, a second, mdependently sufficIent reason for applymg the 

FAA even If the contract had not speCIfied It By federal law, arbItratIOn agreements 

m contracts that affect mterstate commerce are governed by the FAA, "whether or not 

the partIes contemplated an mterstate transactIOn" Davls v K B Home of S C Inc, 

No 4851,2011 WL2792385,at*3(SC Ct App July 13,2011) 

SectIOn 2 of the FAA provIdes as follows 

A wntten provIsIOn many mantIme transactIOn or a contract 
eVIdencmg a transactIOn mvolvmg commerce to settle by arbItratIOn a 
controversy thereafter ansmg out of such contract or transactIOn 
shall be valId, Irrevocable, and enforceable, save upon such grounds as 
eXIst at law or m eqUIty for the revocatIOn of any contract 

9 USC § 2 (1999) 

Both South CarolIna and the federal Junsprudence take an expanSIve VIew of 

what constItutes mterstate commerce Zablnskl v Brzght Acres Assocs , 346 S C 580, 

596,553 S E 2d 110, 118 (2001) Our Supreme Court recogmzed m Zabinski, that 

the "baSIC purpose of the FAA IS to overcome state courts' refusal to enforce 

arbItratIOn agreements" Id at 590-91, 553 S E 2d at 115 It further recogmzed that 

the US Supreme Court has '''federalIzed' the law of arbItratIOn by expandmg the 

reach of the FAA to the full breadth of the Commerce Clause" Id at 590, 553 S E 2d 

at I 15 The lower court's order falls to apply thIS dIrectIve and should be reversed 

on thIS ground as well 
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Whether a contract affects mterstate commerce IS determmed by an 

exammatIon of the agreement, the complamt, and the facts surroundmg the contract 

Blanton v Stathos, 351 S C 534, 540, 570 S E 2d 565, 568 (Ct App 2002) In 

makmg ItS exammatIOn, a court must look to see what transpIred as the project was 

performed, not what the partIes may orIgmally have envIsIoned It IS the realIstIc 

effect a contract has on commerce, not what one of the partIes mtended, that controls 

applIcatIOn of the FAA 

The reqUIrement that the underlymg transactIOn mvolve commerce IS 
to be broadly construed so as to be coextensIve WIth congressIOnal 
power to regulate under the Commerce Clause The phrase eVldencmg 
a transactIOn only reqUIres that the transactIOn m fact mvolve mterstate 
commerce, even If the partIes dId not contemplate an mterstate 
commerce connectIOn 

Towles v Umted Healthcare Corp, 338 S C 29,36,524 S E 2d 839, 843 (Ct App 

1999) (mternal parentheses and quotatIOns omItted) 

Cape Romam argued the OppOSIte prmclple to the lower court, relymg on ItS 

erroneous VIew that because It dId not contemplate affectmg mterstate commerce by 

so statmg on the face of the contract, the FAA could not apply (R p 163, Imes 17-p 

164, lme 4) (Tr p 14,lme 17-p 15, lIne 4) Its argument hmged on two cases It CIted 

to the CIrCUIt court holdmg that the FAA does not apply unless the agreement on ItS 

face shows an mtent to engage m actiVItIes havmg a substantIal relatIOnshIp to 

mterstate commerce See Mathews v Fluor Corp, 312 S C 404, 440 S E 2d 880 

(1994), Tzmms v Greene, 310 S C 469,427 S E 2d 642 (1993), (R p 164, Imes 2-4) 

(Tr p 15, lmes 2-4) 

These cases are not relIable authOrIty FIrst and foremost, the holdmg of 

Mathews that the mtent to engage m mterstate commerce must appear on the face of 
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the contract was overruled ten years ago In Munoz v Green Tree Fzn Corp, 343 S C 

531,539 n 3,542 S E 2d 360, 363 n 3 (2001) ("We overrule Mathews v Fluor Corp, 

312 S C 404, 440 S E 2d 880 (1994), to the extent It consIdered whether the partIes 

contemplated mterstate commerce as a factor m determmmg If the FAA apphed ") 

Smce Mathews had relIed upon Tlmms for thIS holdmg, Tlmms' sImIlar holdmg IS also 

undermmed Further, Tlmms mvolved an entIrely dIfferent factual sItuatIOn (nursmg 

home patIent burned under a haIr dryer sumg the nursmg home) South CarolIna 

courts have smce applIed the FAA to nursmg home Injury cases, further undermInIng 

Timms See Grant v Magnolza Manor-Greenwood Inc, 383 S C 125, 678 S E 2d 

435 (2009) (applYIng FAA to nursIng home Injury, but findmg arbItratIOn agreement 

VOId because deSIgnated arbItrator no longer aVaIlable) RelIance on overruled 

authOrIty serIously undermInes a party's argument 9 See Long v SlIver, 248 F 3d 309, 

320-21 (4th Cu 2001) (lower court erred In relYIng on case appellate court had 

prevIOusly rejected), Horowltz v Fed Kemper Life Assurance Co, 861 F Supp 

1252, 1260 (E D Pa 1994) ("perhaps the most practIcal reason why defendant's 

relIance on the Ostrov deCISIOn IS mIsplaced IS that It was vacated by the ThIrd 

CUCUlt") 10 

NotWIthstandIng the fact that Cape RomaIn agreed to the FAA as the law 

governmg arbItratIOn, It attempted to escape arbItratIOn by claImIng that the contract 

dId not affect Interstate commerce In response, Wando E and Barnes IdentIfied 

9 Appellants do not fault the busy clrcmtjudge for failmg to discover that Mathews had been overruled 
or for slgnmg a proposed order that failed to disclose It Nor do Appellants ascnbe a nefanous motive 
to Cape Romam for cltmg an overruled case as Its prmclpal authonty Rather It appears to have been 
a case of madvertence 

10 Ironically the Horowllz deCISIOn was Itself vacated m part on an Insurance Issue Horowtlz v Fed 
Kemper Life Assurance Co 52 F 3d 300 (3d Clr 1995) 
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numerous mterstate commerce relatIOnshIps wIth the manna project and Cape 

Romam's performance of It These mclude 

• Matenals Cape Romam used on the project were shIpped from outSIde 
South Carolma wIth Cape Romam's knowledge, 

• The permIt for the project was Issued by the Army Corps of Engmeers 
pursuant to the mterstate commerce clause, 

• The project was bUllt on the country's navIgable waterways, and 

• Cape Romam bought manne fuel that moved m mterstate commerce 
for ItS tugs, transported the dock sectIOns over the navIgable waters of 
the Umted States, and paId over $2,000 to the out-of-state office of a 
consultmg firm 

Although the lower court mentIOned these facts, ItS analysIS of them devIated 

sIgmficantly from establIshed JUrIsprudence as dIscussed below 

A Materials Used m the Project Were Shipped From OutSide South 
Carohna 

It IS undIsputed that the mam dock components were transported from OhIO 

When a constructIOn project receIves matenals from out of state, there IS a suffiCIent 

effect on Interstate commerce to tngger the FAA AllIed-Bruce TermInlX Cos Inc v 

Dobson, 513 U S 265, 282 (1995) (the FAA applIes to a SIngle home termIte 

treatment dIspute WIth a multI state firm when the "termIte-treatIng and house-

repaIrIng matenal used to carry out the terms of the Plan, came from outSIde [the 

state] "), CIrcle S Enters Inc v Stanley Smzth & Sons, 288 S C 428, 431-32, 343 

S E 2d 45, 47 (Ct App 1986) (because matenals used In a constructIOn project were 

shIpped from out of state, the transactIOn affected commerce suffiCIently to tngger the 

FAA) 
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Importantly, It IS of no consequence whether the party challengIng applIcatIOn 

of the FAA purchased the out-of-state matenal Blanton v Stathos, 351 S C 534, 570 

S E 2d 565, 569 (Ct App 2002) (out of state matenals were to be purchased by 

others, not the archItect, but dIspute over the archItect's contract stIll subject to the 

FAA) What matters IS that materIals used In the project traveled In Interstate 

commerce If thIS occurs, the expanSIve Commerce Clause reach of the FAA comes 

Into play 

Further, Cape RomaIn knew that matenals beIng shIpped from out of state 

were Intended for the manna SIte, and It partICIpated In theIr delIvery In hIS emaIl, 

Cape RomaIn's representatIve acknowledged he knew that the manna dock sectIons 

were beIng fabncated "up north," and thus would necessanly be mOVIng In Interstate 

commerce (R P 2) II Cape RomaIn partICIpated In theIr Interstate Journey from the 

OhIO fabncators to the manna SIte by pIckIng up the sectIOns at Barnes' Mount 

Pleasant yard and transportIng them first by truck and then on ItS barges to the manna 

SIte 12 (R P 121) 

Cape RomaIn argued that It only shIpped the matenals locally after they had 

arnved from OhIO (R P 52) (DuPre Aff ~ 6) But the U S Supreme Court has 

recogmzed that Interstate commerce contInues untIl deSIgnated goods are delIvered to 

the ultImate consumer In Allied-Bruce Termmlx Co , the Court cIted to earlIer cases 

II As pOinted out It IS not necessary that Cape Romain contemplated partICIpatIOn In actIvItIes that 
affect commerce for the FAA to apply Nevertheless Cape Romain certaInly knew the dock materIals 
were commg from out of state before It SIgned the contract 

12 Although Cape RomaIn s Mr DuPre averred that the contract reqUIred that the dock sectIons were 
to be delIvered to the yard of Cape Romam (R p 52) (DuPre Aff ~ 6) the contract actually reqUIred 
Cape Romain to pIck up the materIal at Barnes yard (R p 75) (Exh 1 to the AlA Contract ~ 2) 
Cape Romam dId In fact pIck up the dock sectIOns from Barnes as the contract reqUIred (R p 101) 
(Barnes Aff ~ 4) Mr DuPre s error IS agaIn lIkely attrIbutable to Inadvertence not mtent 
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definmg the flow of commerce "to mclude the generatIOn of goods and servIces for 

mterstate markets and theIr transport and dlstnbutIOn to the consumer" 513 U S at 

273 (mternal quotatIOns omitted) It IS well settled that a foreIgn or mterstate 

shIpment does not lose Its character by vIrtue of bemg held at an mtermedIary pomt 

before final delIvery See Umted States v Ene R R Co, 280 U S 98 (1929) (wood 

pulp held at a dock before delIvery to ItS final destmatIOn retams ItS ongmal shIpment 

character), Swift Textlles Inc v Watkms Motor Lmes Inc, 799 F 2d 697 (11 th Clr 

1986) (textIle machmery held temporarIly m Savannah after ocean transport and 

shIpped to LaGrange, Georgia retamed the character of the ongmal ocean shIpment), 

N C Utlls Comm n v Umted States, 253 F Supp 930 (E D N C 1966) (storage of a 

hardware cham's Iron and steel products at an mtermedlary warehouse after theIr 

overseas arnval and subsequent shIpment by truck to the retail cham's outlets dId not 

change the nature of the ongmal shIpment) 13 

LIke the matenals m the CIted cases, the OhIO dock matenals had no use untIl 

they got to the manna SIte They were bemg specifically fabncated for thIS Job (R 

P 101) (Barnes Aff ~ 3) Cape RomaIn knew they were commg from "up north" and 

had to be taken to theIr final destInatIOn at the marma to be put to use Out-of-state 

constructIOn matenals often come through local mtermedIanes, but that does not 

change theIr nature as mterstate commerce If It dId, VIrtually all constructIOn 

projects would be exempt from the FAA But the OppOSIte IS true, as our courts have 

realIstIcally held that It IS VIrtually ImpOSSIble to buIld any SIzeable, modem 

constructIOn project WIthout affectIng commerce See EpIscopal Hous Corp v Fed 

J3 WhIle these cases support the vIew that the dock sectIons were stIll In commerce untIl delIvery to 
the manna sIte It IS suffiCIent for reversal here that the contInued shIpment of the components by Cape 
RomaIn affected commerce whIch It surely dId 
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Ins Co, 269 S C 631, 640, 239 S E 2d 647, 652 (1977), Blanton v Stathos, 351 S C 

534,541,570 S E 2d 565,569 (Ct App 2002) 

The court below adopted Cape Romam's VIew that the project dId not affect 

mterstate commerce because It IS not "mentIOned anywhere m the agreement that the 

matenals ongmate out-of-state" (R p 6, hnes 1-2) (Order ~ 5) The U S Supreme 

Court expressly rejected thIS "contemplatIOn of the partIes" VIew m Allied-Bruce, 513 

US at 278 Our Supreme Court agreed m Munoz 343 SCat 538 The lower 

court's mterpretatIOn of "affectmg commerce" as dependent upon the language of the 

contract reflects a mIsgUIded rehance on the overruled VIew of Mathews v Fluor, 312 

S C 404, 440 S E 2d 880 (1994) (R P 9) (Order ~ 6) 

The lower court's error IS Illustrated by CIrcle S Enterprrses Inc v Stanley 

Smzth & Sons, 288 S C 428,431-32,343 S E 2d 45, 47 (Ct App 1986), where thIS 

Court consIdered an arbItratIOn provIsIOn of a standard AlA contract The contract m 

CIrcle S dId not say that any eqUIpment or matenal for the project was to be 

furnIshed from outsIde of South Carolma ThIS Court, however, found that to be 

Immatenal, notmg that "m determmmg whether a contract eVIdences a transactIOn 

mvolvmg commerce, the court IS not hmlted to consldenng only those transactIOns 

expressly authonzed on the face of the contract but may also look to affidavIts" Id at 

431, 343 S E 2d at 47 (cltmg Przma Paznt Corp v Flood & Conklzn Mfg Co, 388 

U S 395 (1967)) In Czrcle S , an affidavIt proved that some matenals for the project 

had been shIpped from outsIde South CarolIna In lIght of thIS, thIS Court concluded 

that the transactIOn affected commerce, notwlthstandmg sIlence m the agreement 

288 SCat 431-32,343 S E 2d at 47 
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Here, as m Circle S, It IS undIsputed that sIgmficant components for the 

manna traveled mterstate 14 The CIrCUIt court's focus on whether the contract Itself 

mdicated "that the matenals ongmate[d] out-of-state," was m error The use of 

matenals shIpped from outSIde South Carolma IS dIspoSItIve m concludmg that the 

project affected mterstate commerce 

B The PermIt for the Project was Issued by the Army Corps of 
Engmeers Pursuant to the Commerce Clause 

Cape Romam was performmg under the reqUIrements of a federal permIt 

Issued by the Army Corps of Engmeers pursuant to the Commerce Clause 15 U S 

Const art I, § 8, c 1 3, (R P 108) The federal government's power over naVIgable 

waterways flows from the Commerce Clause 

The Commerce Clause confers a umque pOSItIon upon the Government 
m connectIOn WIth naVIgable waters The power to regulate commerce 
comprehends the control for that purpose, and to the extent necessary, 
of all the naVIgable waters of the Umted States For thIS purpose 
they are the publIc property of the natIOn, and subject to all the 
reqUISIte legIslatIOn by Congress 

Unzted States v Rands, 389 US 121,122-23 (1967) (mternal quotatIOns omItted) 16 

Because naVIgable waters are subject to "all the reqUISIte legIslatIOn by 

Congress" under the Commerce Clause, the FAA applIes by defimtIOn to projects m 

14 Cape RomaIn admitted thIS at the heanng (R p 168 lInes 16 18) (Tr p 19 lInes 16 18) 

15 The Army Corps of Engmeers Issues permits for marIne constructIOn pursuant to ItS authonty under 
the Rivers and Harbors ApproprIatIOns Act 33 USC A § 403 Umted States v Angell 292 F 3d 333 
337 (2d Clr 2002) ( Congress has given the Army Corps exclUSive JUrIsdIctIOn to enforce the Rivers 
and Harbors ApproprIatIOn Act ) That Act was passed pursuant to Congress s authOrIty to 
regulate commerce amongst the states Leslie Salt Co v Froehlke 578 F 2d 742 753 (9th Clf 1978) 
(mternal brackets omitted) ( The RIvers and Harbors Acts of 1890 and 1899 were enacted pursuant to 
the Commerce Clause ) Hence when ISSUIng permIts for marIne construction the Army Corps of 
EngIneers IS dOIng so by vIrtue of the Commerce Clause 

16 To the extent that Rands prohIbIted consIderatIOn of the rIparIan value of an upland tract It was 
modIfied by subsequent legIslatIOn that dId not affect the Commerce Clause statement See Umted 
States v 3054 Acres of Land 90 F 3d 790 (3d Clf 1996) 
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navIgable waters Indeed, an Important aspect of thIS project that the Corps of 

Engmeers was regulatmg under ItS Commerce Clause permIt was Cape Romam' s 

work, 1 e , the assembly and mstallatIOn of the manna In requmng a federal permIt, 

the Corps of Engmeers determmed that the manna project Impacted mterstate 

commerce sufficIently to be regulated 

It IS logIcally ImpossIble for the Commerce Clause to authonze regulatIOn of 

Cape Romam's manna constructIOn under a federal permIt, but not to authonze 

handlmg manna constructIOn dIsputes under the FAA Both are natural exerCIses of 

the federal government's broad power over matters affectmg commerce ThIS IS 

partIcularly so when our Supreme Court has recogmzed that the broad language of the 

FAA "mdicates Congress' mtent to exerCIse ItS commerce power m full" Zabmskl, 

346 SCat 591, 553 S E 2d at 115 The lower court's conclusIOn that, "the permIt 

Issued by the Corps of Engmeers, Department of the Army, has not been shown to 

have any relatIOnshIp to commerce between the States or among foreIgn natIOns" (R 

P 10, hnes 18-20) IS sImply wrong It faIls to recogmze the estabhshed Commerce 

Clause sIgmficance of a Corps of Engmeers' permIt and should be reversed on thIS 

baSIS as well 

C The TransactIOn Itself Took Place on the Channels of Interstate 
Commerce and Used the InstrumentalItIes of Interstate Commerce 

Cape Romam's actIVItIes further Impacted commerce by takmg place on the 

navIgable waters of the Umted States (the channels of mterstate commerce), and by 

usmg tugs and barges (the mstrumentalItIes of mterstate commerce) It IS well settled 

that "Congress may regulate the use of the channels of mterstate commerce," as well 

as "the mstrumentalItIes of mterstate commerce, or persons or thmgs m mterstate 
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commerce " Unzted States v Lopez, 514 U S 549, 558 (1995), see also Unzted 

States v Mornson, 529 U S 598, 609 (2000) 

The maJonty of Cape Romam's work mvolved transportmg dock sectIOns by 

barge through Charleston Harbor, up the Wando RIver to the manna sIte, and then 

constructmg the manna usmg ItS barges and pIle dnvers on the navIgable waters of 

the Umted States Cape Romam admItted that m carrymg out the contract, It was 

usmg the navIgable waters (R p 121) (DuPre Supp Aff ~ 4) Because Congress 

has the authonty to regulate the channels and mstrumentalItIes of mterstate commerce 

pursuant to the Commerce Clause, and Cape Romam used both m carrymg out Its 

contractual dutIes, Its actIvIty possessed an addItIonal nexus wIth mterstate commerce 

sufficIent to tngger the FAA The ClrcUlt court's order should be reversed for faIlmg 

to recogmze thIS addItIonal mterstate commerce connectIOn as suffiCIent to mvoke the 

FAA 

D Cape Romam DIrectly PartIcIpated m Interstate Commerce by 
Purchasmg Fuel and Sendmg Money Across State Lmes 

In addItIon to ItS actIvItIes that affected mterstate commerce, Cape Romam 

dIrectly partIcIpated m mterstate commerce dunng the project by purchasmg 75 - 100 

gallons of mantIme fuel for ItS tugs and barges (R p 121) (DuPre Supp Aff ~ 4), 

and sendmg over $2,000 to the ChIcago office of a multI state engmeenng firm that It 

hIred to survey ItS work (R p 113) (Ex 6 to Defs ' Rep Mem), (R p 120) (DuPre 

Supp Aff ~ 2) 

The lower court mexplIcltly Ignored the fact that Cape Romam sent $2,000 

mterstate and mstead focused on the purchase of the 44¢ stamp used to send the 

payment (R p 10) (Order at 8, lInes 10-13) ("an expendIture of 44 cents for 
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postage IS hardly a sufficIent nexus or Impact on commerce") The Interstate 

commerce Involved In the payment was pnncIpally the money sent ($2,000), not the 

stamp used to send It 17 

It IS ObVIOUS why Cape RomaIn's proposed order Ignored the $2,000 payment 

and dId not try to deny that It IS more than sufficIent to Invoke the Commerce Clause 

Courts have held that actIvItIes InvolVIng smaller amounts have a sufficIent effect on 

commerce to Invoke federal JunsdIctIOn For example, In Umted States v Zelgler, 19 

F 3d 486 (10th CIr 1994), the Tenth CIrCUIt found the Interstate commerce threshold 

of the Hobbs Act satIsfied when a defendant robbed a convemence store and, "[t]he 

money taken In the robbenes ranged from a low of $160 to a hIgh of approxImately 

$1500, amounts we do not consIder so tnvIaI as to automatIcally place these robbenes 

beyond the reach of the Act" Id at 491 (CIting cases) If Cape Romam's $2,000 

payment had been the sole Involvement WIth commerce here, It would stIll be enough 

to Invoke the FAA The lower court erred In thIS regard as well 

E The CombInation of Interstate Commerce Effects OverwhelmIngly 
Supports ApplYIng the FAA 

Each of the Interstate commerce effects dIscussed above IS mdIvIdually 

suffiCIent to mvoke the FAA Taken together, they are overwhelmmg In summary, 

the dIspute here mvolves (1) Cape RomaIn's performance of a mantIme project 

authonzed under a federal permIt Issued pursuant to the Commerce Clause, (2) on a 

manna constructed on the naVIgable waters ofthe Umted States, (3) WIth components 

that Cape Romam knew were bemg shIpped from out of state, (4) whose shIpment to 

17 Cape Romam S pOSItIOn that It dId not partIcIpate many mterstate commerce relevant to thIS SUIt IS 
further undennmed by the fact that It seeks to recover thIS Illterstate payment as part of ItS damages 
(See R p 27 Cape Romam S Statement of Account sought III laWSUIt mcludmg Draw #5 and R p 
112 Cape Romam S mVOIce showmg out of state payment as part of ItS Draw #5 c1alll1 ) 
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the manna sIte was completed by Cape RomaIn, (5) where, In performance of ItS 

dutIes, Cape RomaIn purchased sIgnIficant quantItIes of mantIme fuel that moved 

Interstate, and (6) sent a sIgnIficant amount of money Interstate to a firm It hIred In 

connectIOn wIth the project, whIch (7) Cape RomaIn now seeks as part of ItS 

damages These actIvItIes are more than sufficIent under the broad reach of the 

Commerce Clause to Invoke the Federal ArbItratIOn Act 

Ample precedent supports thIS conclusIOn The Interstate commerce contacts 

here are much more extensIve than those m Blanton v Stathos, 351 S C 534, 570 

S E 2d 565 (Ct App 2002), whIch thIS Court found sufficIent to support applIcatIOn 

of the FAA In Blanton, an archItect was hIred to provIde the deSIgn and drawmgs for 

constructIOn of a restaurant In Seneca under a standard AlA contract Jd at 537, 570 

S E 2d at 567 The archItect began her work, but was termInated before she 

completed her dutIes Jd at 538, 570 S E 2d at 567 The archItect's only mterstate 

contacts were consultIng WIth several out of state companIes regardmg speCIficatIOns 

Jd LIke Cape Romam, the archItect's contract was a "labor only" contract The 

contract at Issue m Blanton never contemplated that the archItect would purchase any 

matenals, and at the tIme of her termmatIon, no constructIOn had begun Jd Thus, no 

mterstate matenals had been purchased by anyone When the archItect sought 

arbItratIOn, the owner denIed there was a suffiCIent Interstate commerce connectIOn to 

mvoke the FAA Jd at 540, 570 S E 2d at 568 ThIS Court dIsagreed, findmg that the 

archItect's deSIgn contemplated the purchase of matenals from out of state by others, 

and the court took notIce that "realIstIcally the project could not be constructed 

WIthout the use of materIals m mterstate commerce" Jd at 541, 570 S E 2d at 569 
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Here, the use of out-of-state matenals was not Just to be realIstlcally expected, 

but was specIfically contemplated, as shown by Cape RomaIn's knowledge that 

Barnes was vIsItlng the fabncators "up north" In connectlon wIth a schedule for 

delIvery of the matenals And whIle the archItect In Blanton had not completed her 

desIgn before she was termInated, Cape RomaIn performed substantIal work on the 

manna project affectIng commerce, IncludIng delIvery of out-of-state dock sectIOns to 

theIr final destInatIOn, purchase of fuel that moved Interstate, and sendIng over $2,000 

to ChIcago In connectIOn WIth engIneenng servIces for the project The fact that 

Cape RomaIn dId not Itself purchase the out-of-state matenals IS nnmatenal The 

archItect In Blanton neIther purchased out-of-state matenals nor was ever expected to 

do so Thus, even though "constructIOn had not yet begun, and all work was done by 

IndIVIduals reSIdIng In South CarolIna," the Blanton court found that the contract had 

a suffiCIent nexus WIth Interstate commerce to Invoke the FAA Jd at 540, 570 S E 2d 

at 568 The same IS true here 18 

It IS a conSIderable perhaps msurmountable burden for a party to show that 

any SIzeable, modem day constructIOn contract wIll not affect mterstate commerce 

Cape Romam CIted below no constructIOn case where a South Carolma appellate 

court had found that mterstate commerce was msufficlently affected to mvoke the 

FAA In contrast, numerous South CarolIna appellate cases support FAA applIcatIOn 

m a vanety of constructIOn scenanos See, e g, Osteen v T E Cuttmo Constr Co, 

315 S C 422, 434 S E 2d 281 (1993) (resIdence), Trzdent Techmcal Coli v Lucas & 

Stubbs Ltd, 286 S C 98,333 S E 2d 781 (1985) (college bUlldmgs), Episcopal Hous 

18 Cape Romam S proposed order adopted by the lower court did not diSCUSS or attempt to dlstmgUlsh 
Blanton 
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Corp v Fed Ins Co, 269 S C 631, 239 S E 2d 647 (1977) (housmg project), New 

Hope MIssionary Baptist Church v Paragon Budders, 379 S C 620, 667 S E 2d 1 

(Ct App 2008) (church), Circle S Enters Inc v Stanley Smlfh & Sons, 288 S C 

428,343 S E 2d 45 (Ct App 1986) (truck stop) The current case not only mvolves 

the mterstate shIpment of matenals for the project, as m the cIted cases, but mvolves 

the addItlonal facts of a project on navIgable waters, under a Commerce Clause 

federal permIt, where Cape Romam Itself sent an mterstate payment for work on the 

project 

F The Lower Court Mlsapphed the "Affectmg Commerce" Test 

The lower court's order posIted a novel test to determme If an actIvIty affects 

mterstate commerce sufficIently to mvoke the FAA ThIs "test" compares the amount 

of commerce mvolved m a project to the total of all SImIlar commerce to see If the 

amount mvolved IS a sIgmficant percentage of the total commerce As the order 

descnbed thIS ratIOnale 

[T]he use of 75 to 100 gallons of dIesel fuel IS InsIgmficant relatIve to 
the mIllIons of gallons used m daIly commerce, and movmg the 
eqUIpment and the matenals 14 mIles from Cape Romam's yard to the 
Job SIte IS InsIgmficant compared to the 200 plus mIles of coastlme 
navIgable waters wIthm the State 

(R p 10) (Order at 8, lmes 13-16) 

ThIS ratIOnale finds no support m the case law Companng the amount of 

money or matel wI used, or the dIstance traveled m a gIven transactIOn, to the amount 

natIOnwIde IS Irrelevant to the analysIs of whether that transactIOn m fact affects 

mterstate commerce Indeed, such an analysIs would gut the FAA smce few 

mdIvIdual projects mvolve a sIgmficant percentage of the total commerce many 
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matenal Certamly the projects for the resIdence m Osteen, the church m New Hope 

MIssionary Baptist Church, and the restaurant m Blanton would have faIled Cape 

Romam's novel test Yet the FAA appbed to each of these projects Not 

surpnsmgly, Cape Romam's proposed order cIted no case supportmg ItS approach 

The lower court's error IS the same as that of the Alabama Supreme Court 

whIch the U S Supreme Court corrected m Citizens Bank v Alafabco Inc, 539 U S 

52, 56-57 (2003) In that case, the Alabama Supreme Court held that "a partIcular 

contract, m order to be enforceable under the Federal ArbItratIOn Act must, by Itself, 

have a substantIal effect on mterstate commerce" Id at 55 In reversmg, the U S 

Supreme Court noted that applIcatIOn of the FAA IS not 

defeated because the mdlvIdual transactIOns, taken alone, dId not 
have a substantIal effect on mterstate commerce Congress' 
Commerce Clause power may be exercIsed m mdIvIdual cases WIthout 
showmg any speCIfic effect upon mterstate commerce If m the 
aggregate the economIC actIVIty m questIOn would represent a general 
practIce [ ] subject to federal control 

Id at 56-57 (mternal CItatIOn and quotatIOns omItted) The CIrCUIt court erred when It 

found that the project here dId not suffiCIently Impact commerce on the faulty 

ratIOnale that the amount of matenal used was mSIgmficant compared to the amount 

used natIOnWIde 

Wando E and Barnes have shown overwhelmmgly that thIS project 

suffiCIently affected mterstate commerce to mvoke the FAA But even If that were 

not so, the FAA would stIll apply because the general practIces m whIch Cape 

Romam partICIpated affect mterstate commerce Citizens Bank dIrects the mqUIry to 

the general economIC actIVIty of an mdustry Id Cape Romam partICIpates m manne 

constructIOn, WhIch occurs on the naVIgable waterways of the Umted States, and 
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undoubtedly uses materIals shIpped from other states 19 The economIC actIvIty of 

Cape RomaIn, when consIdered wIth the aggregate economIC actIvIty of all those 

sImIlarly sItuated, sufficIently affects commerce to prompt the applIcatIOn of the FAA 

under Cztlzens Bank 

V Wando E Should Be Permitted to Participate III the ArbitratIOn 

In addItIOn to OppOSIng arbItratIOn of the dIspute generally, Cape Romam trIed 

to further complIcate an overall resolutIOn by argumg that Wando E could not 

partICIpate m any arbItratIOn because It IS "not a party to the contract" (R p 46) 

(Cape RomaIn Return ~ 1) Cape Romam's pOSItIOn IS wrong on the law and 

madvIsable as a matter of polIcy Because arbItratIon must be ordered for the Cape 

Romam - Barnes Issues, Wando E should be permItted to partICIpate 

A Non-SignatorIes Can Enforce An ArbitratIOn Agreement Agamst 
Signatories When An Intertwmed Dispute and Closely Related 
Parties EXist 

Because of the strong federal polIcy faVOrIng arbItratIOn, arbItratIOn 

agreements can be enforced by non-SIgnatOrIes agaInst sIgnatOrIes when the claIms 

agamst the non-SIgnatOrIes "are based on the same alleged facts underlymg claIms 

agamst a party to the agreement" Hznson v Jusco Co Ltd, 868 F Supp 145, 149 

CD S C 1994) (Norton, C J) Courts have noted that when a SIgnatory brIngs 

mtertwmed claIms agamst related partIes, one of whom SIgned an arbItratIOn 

agreement, It makes lIttle sense to have those dIsputes separated mto two forums 

Where there IS a close commonalIty of mterest between a SIgnatory and non-

19 Congress hIghlighted Its Interest In arbItratIOn affectIng marItIme actIvItIeS by speCIfically applYIng 
the FAA to any marItIme transactIon as well as to contracts Involvmg commerce 9 USC § 2 
(1999) 
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sIgnatory, the non-sIgnatory can Jom WIth the sIgnatory m seekmg arbItratIOn of the 

dIspute 20 Id In Hinson, Judge Norton ruled that plamtIff-executIves must arbItrate 

theIr employment dIsputes wIth both theIr employer, wIth whom they sIgned an 

arbItratIOn agreement, and ItS corporate parents, who had not In Judge Norton's 

words, "EfficIent resolutIOn of the dIspute clearly calls for all partIes to be mvolved m 

one arbItratIOn process" Id 

SImIlarly, m J J Ryan & Sons Inc v Rhone Poulenc Textile SA, 863 F 2d 

315 (4th CIr 1988), the court reqUIred a company that had sIgned an arbItratIOn 

agreement WIth Rhone Poulenc's affilIates to arbItrate agamst Rhone Poulenc as well 

The court noted that Rhone Poulenc, though not a sIgnatory, "IS wIllmg to submIt 

Ryan's dIsputes WIth It to arbItratIOn" and that the strong polIcy m favor of arbItratIOn 

would be thwarted If Rhone Poulenc was left out of the arbItratIOn Id at 320-21 

The same scenano eXIsts here where Cape Romam IS claImmg the same damages 

from Barnes and Wando E, and ItS claIms anse from a smgle contract WIth Barnes for 

Wando E' s manna 

A closely analogous scenano anses where an agency relatIOnshIp eXIsts, and 

the agent has SIgned an arbItratIOn agreement In such cIrcumstances, the party for 

whom the agent acts may enforce the arbItratIOn agreement As the Fourth CIrCUIt 

Court of Appeals has noted "A non-SIgnatory may mvoke an arbItratIOn clause 

under ordmary state-law pnncipies of agency or contract" Long v Szlver, 248 F 3d 

309, 320 (4th CIr 2001) The Long court reIterated that If a party were allowed to 

proceed m court agamst one group of closely-related defendants on an mtertwmed 

20 ThiS IS not a situatIOn where a party IS seekmg to force a non signatory to arbitrate Cape Romain IS 
a signatory Wando E a non signatory voluntarily agreed to participate In the arbitratIOn between 
Barnes and Cape Romain to resolve all Issues In one forum 
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dIspute, whIle arbltratmg agamst another group, the arbItratIOn agreement, "would be 

rendered meanmgless and the federal polIcy m favor of arbItratIOn effectly thwarted" 

Id The same pohcy agamst duphcatmg effort apphes here 21 If Cape Romam were 

allowed to lItIgate agamst the owner (Wando E), whIle arbltratmg agamst the 

contractor (Barnes), there would be two redundant proceedmgs mvolvmg the same 

people, the same claIms, and the same eVIdence The purpose of the FAA - qUIck, 

mexpenslve dIspute resolutIOn - would be totally frustrated 

Cape Romam's complamt confirms that thIS IS essentIally a umtary dIspute m 

whIch Cape Romam named two defendants to protect ItS nght to recover - the 

contractor wIth whom It sIgned the arbItratIOn agreement (Barnes), and the owner for 

whom the project was bemg bUllt and from whom It was recelvmg payments (Wando 

E) Cape Romam specIfically alleged that whIle It performed "under the agreement 

wIth Sean Barnes," Barnes "had authonty from or acted nghtly for the defendant and 

owner, Wando E, LLC" (R P 19) (Complamt ~ 5) Thus, Cape Romam clearly 

alleged an agency relatIOnshIp wIth Barnes actmg for Wando E Further, Cape 

Romam pled that ItS payments for work under the contract had come from Wando E 

That the Defendant and owner, Wando E, LLC knew and was aware of 
the work bemg performed by the Plamtlff and has m the past made 
certam payments of momes to PlamtIff on account of the work 
performed by the PlamtIff 

(R p 19) (Complamt ~ 6) 

These allegatIOns m Cape Romam's breach of contract claIm behe ItS posItIOn 

that Wando E has no nght to enforce the arbItratIOn clause m the same contract 

21 It IS dIfficult to see what advantage Cape Romam hoped to gam by opposmg a smgle arbItratIOn 
except multlplymg the tIme and costs for all mvolved when ItS mterest should have been to resolve the 
dIspute expedItIOusly 
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There can be no doubt that Cape Romam' s claIms agamst Wando E for addItIOnal 

payments are "mtImately founded m and mtertwmed wIth the underlymg contract 

obhgatIOns" mvolvmg Barnes Sunk,st Soft Drmks Inc v Sunk,st Growers Inc, 10 

F 3d 753, 757 (l1th Clr 1993) (requmng plamtIff to arbItrate wIth non-sIgnatory to 

arbItratIOn agreement where claIms were founded upon and mtertwmed wIth 

agreement contammg arbItratIOn clause) 22 

In hght of Cape Romam's complamt allegmg an agency relatIonshIp between 

Barnes and Wando E, and ItS knowmg receIpt of payment from Wando E on the 

contract, It IS clear that that Wando E's partIcIpatIOn m the arbItratIOn IS desIrable, If 

not essential, to resolve thIS controversy 23 The court below erred m refusmg to allow 

Wando E to partIcIpate m the arbItratIOn on the grounds that the preCIse relatIOnshIp 

of Wando E to Barnes was unknown (R p 8) (Order ~ 3) Cape Romam IS bound 

by ItS pleadmgs allegmg that Barnes acted wIth authonty from, and for the benefit of 

Wando E (R P 19) (Complamt ~ 5) Postal v Mann, 308 S C 385,387,418 S E 2d 

322, 323 (Ct App 1992) (partIes are bound by theIr pleadmgs) It IS undIsputed that 

Cape Romam knew before It SIgned the contract that Barnes was actmg for a "clIent" 

(R pp 120-21) (DuPre Supp Aff ~ 3), and It accepted payments from that clIent, 

Wando E, for ItS work under the contract (R p 19) (Complamt ~ 6) Wando E 

22 The Eleventh ClfCUIt has recently made It clear that tradItIOnal state law prmclples such as agency 
estoppel and contract determme when thIrd partIes can enforce arbItratIOn clauses Lawson v Life of 
the South Ins Co CaseNo 10 116512011 US App LEXIS 16412 at*11 (IIthClr Aug 10 
20 II) As pOinted out herem those pnnclples all support enforcement of the arbItratIon clause by 
Wando E 

23 It makes no dIfference what label Cape Romam puts on Its claIms (breach of contract quantum 
merUIt) as courts look to the substance of the claIms to see If they are intertwined not theIr labels It 
IS not the legal label assIgned to a claIm but the substance of the underlymg allegatIOns that determme 
whether claIms are arbItrable Hinson v Jwco Co 868 F Supp 145 149 (0 S C 1994) Zabinski v 
Bright Acres Assoc 346 S C 580 597 553 S E 2d 110 118 (2001) Here all of Cape Romam s 
claIms emanate from the contract dIspute 
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obvIOusly has a vItal mterest m how the dIspute over Its manna constructIOn WIll be 

resolved and should be permItted to partIcIpate m the arbItratIOn so that thIS dIspute 

can be resolved expedItIously m one forum 

B Wando E Can Enforce the ArbitratIOn Clause as a ThIrd Party 
BeneficIary of the Contract 

The lower court's focus on determmmg the preCIse label to apply to Wando E 

m the dIspute (R p 8) (Order ~ 3) exalts form over substance Not only was It 

undIsputed that Barnes was, by Cape Romam's admIssIOn, actmg for Wando E, but 

all mvolved knew the manna was bemg bUIlt for a thIrd party whom Cape Romam 

called the "chent ,,24 Under South Carolma law, a person who IS not a party to a 

contract can enforce the contract If It IS a thIrd party benefiCIary See, e g, Wise v 

PICOW, 232 S C 237,244,101 S E 2d 651, 655 (1958), Goode v Sf Stephens Umted 

Methodist Church, 329 S C 433, 445, 494 S E 2d 827, 833 (Ct App 1997) To 

determme whether the partIes mtended for a non-party to be a thIrd party benefiCIary, 

the court looks to the contract See R J Griffin & Co v Beach Club II Homeowners 

Ass n, 384 F 3d 157, 164 (4th Clf 2004) (cltmg Gardner v Mozmgo, 293 S C 23,25, 

358 S E 2d 390, 392 (1987» The court must determme whether, "at the tIme of 

contractmg, the partIes mtended to provIde [a thIrd party] wIth a dIrect benefit" R J 

Griffin, 384 F 3d at 165 There can be lIttle doubt that IS the case here 

Cape Romam knew that Barnes was contractmg to buIld the manna for a thIrd 

party clIent and that "Barnes was not the owner of the subject property " (R p 

24 As dIscussed above Cape Romam admIts knowmg It was bulldmg the manna for a client of 
Barnes (R p 121) (DuPre Supp Aff ~ 3) and was acceptmg payment from Wando E for Its work (R 
p 19) (Complamt ~ 6) Barnes avers that Cape Romam knew the client was Wando E (R P 102) 
(Barnes Aff ~ 8) There can be little doubt Cape Romam knew It was bUlldmg the manna for Wando 
E Why else would Wando E be paymg It? Moreover Its complamt alleges that Wando E IS the 
owner (R p 18) (Complamt ~ 3) 

41 



120) (DuPre Supp Aff ~ 3) 25 In Its complamt, Cape Romam averred that m 

constructmg the manna, It "thereby conferred a benefit" on Wando E (R p 20) 

(Complamt ~ 14) AddItIOnally, all the payments to Cape Romam on the contract 

were made by Wando E (R p 102) (Barnes Aff ~ 8) Surely, Wando E IS entItled 

to partICIpate m arbItratIOn of a contract to buIld ItS manna on whIch It has made all 

the payments The lower court erred m denymg ItS partIcIpatIOn 

C The AlA Contract Contemplates ThIrd PartIes PartIclpatmg m 
ArbitratIOn 

The cases cIted above allowmg non-slgnatones to partIcIpate m arbItratIOn of 

mtertwmed dIsputes under "pnncIples of agency or contract" are consIstent WIth the 

AlA contract The arbItratIOn clause here IS extremely broad Barnes and Cape 

Romam dId not, as some agreements do, sImply agree to arbItrate dIsputes "between 

the partIes" See, e g , MztsublShl Motors, 473 US 614 They agreed to arbItrate 

WIthout lImItatIOn, "ClaIms, dIsputes and other matters m questIOn ansmg out of or 

relatmg to thIS Contract " (R P 73) (AlA Contract ~ 21 1) Under the lIteral 

language of the contract, Cape Romam has agreed to arbItrate these matters WIthout 

regard to whether all others mvolved have SIgned the agreement There can be no 

questIon that Cape Romam's Issues WIth Wando E are "ansmg out of or relatmg to" 

25 Cape Romam s fixatIOn on denymg It knew that the name of the chent was Wando E (R P 121 
line I) (DuPre Supp Aff '\I 3) IS as Irrelevant as It IS IllogIcal As long as Cape Romain knew It was 
contracting to buIld the manna for a thIrd party the thIrd party can enforce the contract It IS not 
necessary for the thIrd party to be named In the contract Wise v PI cow 232 S C 237 244 101 S E 2d 
651 655 (1958) ( ThIS Court has held In numerous cases that a contract between two persons for the 
benefit of a thIrd even though he be not named therein can be enforced by such thIrd party ) 
Jennrngs v First olGa Underwriters Co 283 S C 455 457 322 S E 2d 694 695 (Ct App 1984) 
( The Supreme Court has held contracts between two persons for the benefit of a thIrd party can be 
enforced by the thIrd person even though she IS not named therein ) If Cape Romain were CUrIOUS to 
know the clIent s name (assuming It dId not already know as Barnes says It dId) (R P 102) (Barnes 
Aff '\I 8) It could have checked the publIc records It obVIously dId so as ItS mechanIC s lIen notIce 
shows In Identlfymg the owner as Wando E (R pp 24 25) 
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the contract But for the contract, Cape Romam would not have been on the Job 

bUIldmg Wando E's manna, and all ItS allegatIOns relate to Its faIlure to be paId what 

It beheves IS due under the contract 

In opposmg Wando E's partIcIpatIon m the arbItratIOn, Cape Romam agam 

Ignores the AlA agreement It sIgned that specIfically speaks to thIs Issue 

§ 21 6 Any party to an arbItratIOn may mclude by Jomder persons or 
entItles substantIally mvolved m a common questIOn of law or fact 
whose presence IS reqUIred If complete rehef IS to be accorded m 
arbItratIOn prOVIded that the party sought to be Jomed consents m 
wrItmg to such Jomder Consent to arbItratIOn mvolvmg an addItIonal 
person or entIty shall not constItute consent to arbItratIOn of a ClaIm 
not deSCrIbed m the WrItten Consent 

(R P 74) (AlA Contract ~ 21 6) Here, Barnes wanted Wando E to partICIpate m the 

arbItratIOn and Wando E agreed to do so Wando E's presence IS undoubtedly 

reqUIred for complete resolutIOn of the Issues Havmg agreed m the contract that 

thIrd partIes could be Jomed m arbItratIOn, Cape Romam has no baSIS to oppose 

Wando E's mvolvement The contract leaves no doubt that Wando E's partICIpatIOn 

IS proper The lower court erred m denymg Wando E that partICIpatIOn 

VI The Quantum MerUIt Claim Should be Dismissed Because It Is SubJect to 
ArbitratIOn, the Parties' Relationship IS Governed by an Express 
Contract, and There Has Been No UnJust Enrichment 

A The Quantum MerUIt Claim Is Subject to Arbitration 

In addItIon to sumg on the contract, Cape Romam contended that It was 

entItled to quantum merUIt recovery for ItS constructIOn work (R p 20-21) 

(Complamt 'l~ 13-17) As an ImtIaI matter, the valIdIty of any quantum merUIt claIm 

must be determmed by arbItratIon A broadly worded arbItratIon clause lIke that here 

encompasses every dIspute havmg a "sIgmficant relatIOnshIp" to the contract 
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regardless of the label attached to the dIspute Zabznskl v Brzght Acres Assocs , 346 

S C 580,598, 553 S E 2d 110, 117 (2001), J J Ryan & Sons Inc v Rhone Poulenc 

Textzle, SA, 863 F 2d 315, 321 (4th Clr 1988) The quantum meruIt claIm relIes on 

the same facts as the contract claIm and IS IdentIcal m all materIal respects to It In 

fact, It expressly mcorporates the factual allegatIOns underlymg the breach of contract 

claIm (R P 20) (Complamt ~ 13) Because It IS subject to arbItratIOn, the quantum 

meruIt claIm should be stayed or dIsmIssed wIthout prejUdICe whIle the arbItratIOn 

proceeds 

B The Quantum MerUIt Count Cannot Survive The EXistence 
of An Express Contract 

Moreover, the quantum meruIt claIm should be dIsmIssed on the addItIOnal 

ground that It cannot survIve m the face of the express AlA contract "As a general 

proposItIOn, an express contract and an ImplIed contract for the same thmg cannot 

eXIst at the same tIme Where an express contract IS m force, the law does not 

recogmze an ImplIed one" 66 Am 1ur 2d RestitutIOn and Implzed Contracts § 83 

(2004) Under South Carolma law, "If a contract eXIsts, a plamtIff cannot recover on 

the theory of quantum meruIt" A L Green & Co Inc v Great-West Life Assurance 

Co, 738 F Supp 965, 971 (W D N C 1990) (applymg South Carolma law) As thIS 

Court has noted "If the tasks the plamtIff IS seekmg compensatIOn for under a 

quantum merUIt theory are encompassed wlthm the terms of an express contract 

whIch has not been abandoned or rescmded, the plamtlff may not recover under 

quantum merUIt" Swanson v Stratos 350 S C 116, 122, 564 S E 2d 117, 120 (Ct 

App 2002), see also 66 Am 1ur 2d RestitutIOn and Implzed Contracts § 81 (2001) 
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("[I]t IS a defense to an actIOn m quantum mermt that there IS an express contract 

covermg the Issue of compensatIOn for servIces or matenals furnIshed ") 

Cape Romam entered mto an express contract for the constructIOn of the 

manna It has already been paId over $70,000 for ItS work under the contract The 

balance of the contract sum IS m dIspute because of Issues about Cape Romam's 

performance Because an express contract eXIsts for the goods and serVIces for whIch 

Cape Romam seeks eqmtable rehef, Cape Romam's actIOn for quantum mermt should 

be dIsmIssed 

The lower court refused to dIsmIss the quantum mermt count because It 

speculated that when Wando E and Barnes answered the complamt, they mIght 

dIsavow the contract (R p 11, lmes 15-20) (Order ~ 7) But thIS speculatIOn does 

not acknowledge that both SIdes agree the contract IS vahd Cape Romam alleged the 

contract IS vahd m ItS complamt (R p 18-19) (Complamt ~ 4), and Wando E and 

Barnes have already relIed on the contract as valId m movmg to enforce ItS arbItratIOn 

clause (R p 84, lmes 5-7) (Defs ' Reply Mem at 2) ("[T]hIs contract for mantIme 

constructIOn IS clearly enforceable under the Federal ArbItratIOn Act ") 

PartIes are bound by theIr pleadmgs Postal v lvfann, 308 S C 385, 387, 418 

S E 2d 322, 323 (Ct App 1992) ("a party cannot subsequently take a pOSItIOn 

contradIctory of, or mconsIstent WIth, hIS pleadmgs and the facts WhICh are admItted 

by the pleadmgs are taken as true agamst the pleader for the purpose of the actIon ") 

Havmg explICItly mvoked the contract to enforce It, Wando E and Barnes could not 

dIsavow It, and have never expressed any mtentIon of domg so It IS well settled that 

one cannot rely on a contract and then dIsavow It THI of SCat ColumbIa LLC v 
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Wzggzns, CIA No 3 11-888-CMC, 2011 US DISt LEXIS 103638, at *21 (D S C 

Sept 13, 2011) ("to allow a party to claim the benefit of the contract and 

sImultaneously avoId ItS burdens would both dIsregard eqUIty and contravene the 

purposes underlymg enactment of the FAA") (mternal brackets and quotatIOns 

omItted) Hughes Masonry Co Inc v Greater Clark County Sch Bldg Corp, 659 

F 2d 836, 839 (7th Clf 1981) ("[A party] cannot rely on the contract when It works to 

ItS advantage, and repudIate It when It works to (ItS) dIsadvantage") The speculatIve 

scenano the lower court used to retam the quantum meruIt claim could not occur 26 

C Quantum MerUit Cannot SurvIve Where There Is No Unjust 
EnrIchment 

Fmally, quantum meruIt IS mappropnate because Barnes and Wando E have 

not been unjustly enrIched To recover under quantum meruIt, a plamtIff must show 

"(1) a benefit conferred upon the defendant by the plamtIff, (2) realIzatIOn of that 

benefit by the defendant, and (3) retentIOn by the defendant of the benefit under 

condItIOns that make It unjust for hIm to retam It WIthout paymg ItS value" Columbza 

Wholesale Co Inc v Scudder May N V 312 S C 259, 261, 440 S E 2d 129, 130 

(1994) In other words, the defendant must have been unjustly ennched At present, 

Wando E has paid Cape Romam over $70,000 on the contract for the work Cape 

Romam has done ThIS IS all that the project engmeer approved Cape Romam has 

not shown a nght to be paid anythmg more under the contract, and consequently, 

Wando E and Barnes have not been unjustly enrIched by wIthholdmg any money due 

to Cape Romam None of the elements of quantum meruIt has been satIsfied 

26 In addItIOn to the legal ImpOSSIbilIty of dlsavowmg a contract upon whIch one relies IS the JudICial 
admOnishment that It would not be a good career move for a lawyer to attempt such legerdemam 
WIth a court See Spann v Style Crest Prods Inc 171 F Supp 2d 605 610 n 5 (D S C 2001) 
(Lawyers wIll be held to theIr representatIOns) 
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WIth the above prmclples m mmd, the Court should reverse the refusal to 

dIsmISS Cape Romam's quantum meruIt claIm because (1) the claIm must be 

arbItrated, not htlgated, (2) there IS an express contract governmg Cape Romam's 

entItlement to be paId, and (3) Barnes and Wando E have not been unjustly enrIched 

VII The ActIOn to Foreclose the Mechamc's Lien Cannot Proceed Untd the 
ArbItratIOn Determmes Whether Cape Romam Has Any Right to 
Recovery 

Although the contract permIts Cape Romam to preserve ItS mechamc's hen by 

"comply[mg] wIth the hen notlce or filmg deadlmes" (R p 73) (Contract ~ 21 2), 

Cape Romam must honor the arbItratIOn clause and pursue arbItratIOn to determme ItS 

nght to recover on the hen PavlllOn Dev Corp v K-Con Inc, No 2001-CP-I0-

713, 2002 WL 34138292 (S C Ct Com PI Oct 24, 2002) (mechamc's hen clause 

only permIts party to comply WIth filmg deadhne, not to aVOId arbItratIOn) (R p 43, 

hnes 11-17), Lzberty BUllders Inc v Horton, 336 S C 658,667,521 S E 2d 749, 754 

(Ct App 1999) (arbItratIOn clause covers claIms subject to mechamc's hen and 

subcontractor should have stayed mechamc's hen actIOn and sought arbItratIOn), see 

also Mzlls v Robert W Gottfried Inc, 272 So 2d 837 (Fla DISt Ct App 1973) 

(mechamc's hen preserves nght to recover If arbItratIOn IS successful) If an award IS 

rendered for Cape Romam m the arbItratIOn, the contract prOVIdes "Judgment may be 

entered upon It m accordance WIth apphcable law " (R P 74, lmes 2-3) (AlA 

Contract ~ 21 4) If Cape Romam has a vahd mechamc's hen, It can pursue recovery 

under ItS hen at that tIme 
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CONCLUSION 

Cape Romam's posItIOn has nothmg to recommend It - not precedent, not 

eqUIty, not fairness, not the EnglIsh language, and not normal contract mterpretatIOn 

The need for predIctabIlIty m commerCIal transactIOns reqUIres that Cape Romam be 

told uneqUIvocally, "You made a promIse Keep It " 

For the foregomg reasons, Appellants Barnes and Wando E respectfully 

request that thIS Court reverse the order of the tnal court below, order the partIes to 

arbItrate theIr dIspute, and stay or dIsmISS all other proceedmgs untIl the arbItratIOn 

determmes whether Cape Romam has any nght to further payment 27 

November 29, 2011 
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RIchardson Patnck Westbrook 

& Bnckman 
1037 Chuck Dawley Blvd, Bldg A 
Mount Pleasant, SC 29464 
(843) 727-6513 
ATTORNEYS FOR APPELLANTS 

27 In support of JudICial economy the Court may dIsmISS WIthout prejudIce rather than staYing the 
actIOn ChOice Hotels Int I v BSR Trop/cana Resort 252 F 3d 707 709 (4th Or 2000) There IS no 
statute of hmltatlOns Issue here that would argue against dIsmIssal 

48 



THE STATE OF SOUTH CAROLINA 
In the Court of Appeals 

APPEAL FROM BERKELEY COUNTY 
Court of Common Pleas 

Roger M Young, Sr , CIrcUlt Court Judge 

Case No 2011-CP-08-985 

Cape Romam Contractors, Inc, Respondent, 
v 

Wando E, LLC and Sean Barnes a/kJa Sean A Barnes, Appellants 

CERTIFICATE OF COUNSEL 

The undersIgned certIfied that thIS Fmal BrIef complIes wIth Rule 211 (b), SCACR 

November 29, 2011 

Edward J Westbrook, Esq 
CatherIne H McElveen, Esq 
RIchardson PatrIck Westbrook & BrIckman 
1037 Chuck Dawley Blvd, BUlldmg A 
Mount Pleasant, SC 29494 
(843) 727-6513 
Attorneys for Appellants 



CERTIFICATE OF SERVICE 

I certIfY that a copy of the foregomg BrIef of Appellants has been served upon the 
followmg counsel of record VIa first class mall thIS 29th day of November, 2011 

Albert A LaCour, III 
Clawson & Staubes 
126 Seven Farms DrIve, SUIte 200 
Charleston, SC 29492 

RICHARDSON, PATRlCK, WESTBROOK & BRICKMAN, LLC 

~ -:;;?'~---By ____ ~~ ____________________________________ ___ 

Edward J Westbrook, Esq 
RIchardson PatrIck Westbrook & BrIckman 
1037 Chuck Dawley Blvd, Bldg A 
Mount Pleasant, SC 29464 
Phone 843 727 6513 


