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STATEMENT OF ISSUES ON APPEAL

Did the trial judge commit reversible error, based on State v. Belcher, when, in
charging the jury on the law of assault and battery with intent to kill [ABWIK], he
instructed the jury that “inferred malice may arise when the deed is done with
a deadly weapon” when evidence was presented that would reduce the ABWIK to
assault and battery of a high and aggravated nature [ABHAN] and the judge
instructed the jury on the law of the lesser included offense of ABHAN?




STATEMENT OF THE CASE

In December of 2008, the Beaufort County Grand Jury indicted Price for assault and
battery with intent to kill [ABWIK], burglary first degree and possession of a weapon during
the commission of a violent crime, indictments #2009-GS-07-66, 68, 68.) In June of 200d
the Beaufort County Grand Jury indicted Price for unlawful possession of a handgun by a
prohibited person. Indictment #2009-GS-07-1365. On November 16, 2009, Price and his
co-defendant, luséious Simuel, proceeded to jury trial before the Honorable Thomas W.
Cooper Jr. On November 20, 2009, the jury returned verdicts of guilty on all charges. Both
men were sentenced to life without parole based on S.C. Code §17-25-45. A timely notice

of intent to appeal was served on November 25, 2009. This appeal follows.

"It is unclear why the indictments contain a GS number of 2009 if the grand jury true billed in December
of 2008.
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ARGUMENT

The trial judge committed reversible error, based on State v. Belcher, when, in
charging the jury on the law of assault and battery with intent to kill [ABWIK], he
instructed the jury that “inferred malice may arise when the deed is done with
a deadly weapon” when evidence was presented that would reduce the ABWIK to
assault and battery of a high and aggravated nature [ABHAN] and the judge
instructed the jury on the law of the lesser included offense of ABHAN.

The jury convicted Price and Simuel of shooting Deon and Deverol Cannick at the
apartment the brothers shared. During the charge conference the trial judge indicated that he
would charge the lesser included charge of ABHAN. (R. p. 731, lines 6-20). The judge
stated, “There is some evidence in the record from which some of the testimony has
indicated, indirectly though it might be, that this was something perhaps otherthan just a
knocking down the door and going in there and shooting up everybody. As so there may be
something there that is sufficient to indicate the absence of malice in this particular case.”
(R. p. 731, lines 8-14). The judge declined, however, to instruct the jury on the law of self
defense. (R. p. 745, 746, 747 lines 1 -22). The judge charged the jury with the lesser
included offense of ABHAN. (R. p. 830, lines 10 —p. 831, lines 1-17; p. 843, lines 11-19).

When instructing the jury on the law of ABWIK, the judge told the jury that malice
aforethought was an element of ABIK. (R. p. 827, lines 20-23). The judge told the judge
that malice could be expressed or inferred. (R. p. 828, lines 11-12). The judge instructed
the jury, “Now, malice may be inferred from the conduct of a person if that conduct shows a
total disregard for human life. Inferred malice may arise when the deed is done with a
deadly weapon.” (R. p. 828, lines 24 — p. 829, lines 1-2). The judge then defined deadly
weapon. (R. p. 829, lines 2-6). The judge erred in instructing the jury that malice could be

inferred from the use of a deadly weapon.



After deliberations began, the jury requested a written summary of the conditions of
ABWIK. (R. p. 847, lines 8-10). In response to the jury’s request, the judge re-charged the
law of ABWIK and the lesser included offense of ABHAN. In his recharge on the law of
ABWIK the judge again improperly instructed the jury, “Malice may be inferred from the
conduct which shows a total disregard for human life. Inferred malice can arise when the
deed is done with a deadly weapon.” (R. p. 851, lines 24 — p. 852, line 1).

The jury retuned to deliberations and the judge asked if there were any exceptions to
the re-charge. (R. p. 856, lines 2-7). Counsel for Price objected stating, “Yes, Your Honor.
I just wanted to ensure that you[r] instruction on the ABWIK didn’t include the language

that was excluded by State v. Belcher.” (R. p. 857, lines 21-23). The judge replied, “Well,

it did to some extent because the facts in State v. Belcher 1 don’t think are applicable here.

State v. Belcher is limited to those situations involving self-defense, things that nature.

However, [ did in my instruction emphasize that the defendant intentionally commits an act,
which were concerns that were laid out in the Belcher case obviously, the Belcher
instructions.” (R. p. 857, lines 24 — p. 858, lines 1-6). The judge further discussed the
Belcher case and then noted the exception. (R. p- 858, 869, 870, lines 1-15). The judge
erred in finding that Belcher is limited to those cases in which the defendant is entitled to a

self-defense instruction.

In State v. Belcher, 385 S.C. 597, 610, 685 S.E.2d 802, 809 (2009), decided in

October of 2009, one month prior to the November 2009, trial date in the present case, the
South Carolina Supreme Court wrote, “Under our policy-making role in the common law,
we hold that the “use of a deadly weapon™ implied malice instruction has no place in a
murder (or assault and battery with intent to kill) prosecution where evidence is presented
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that would reduce, mitigate, excuse or justify the killing (or the alleged assault and battery
with intent to kill).”

While Price may not have been entitled to a self-defense instruction, evidence was
presented in this case that would reduce the ABIK to ABHAN. In one of his statements to
the police the co-defendant, Simuel, indicated that the Cannick brothers tried to set him up.
(R.p. 357, lines 1 —p. 358, lines 1-17). Deon Cannick admitted that he and his brother were
in a gang named Gangsta Disciple. (R. p. 266, lines 13 — p. 267, lines 1-20; p. 273, lines 6-
8). Both Cannick brothers admitted selling drugs. (R. p. 245, lines 1-11; p. 492, lines 3-25).
When police searched the Cannick apartment after the shooting they found cocaine,
marijuana and hydrocodone pills. (R. p. 495, lines 4-25). Investgator Todd Calhoun with
the Beaufort County Sheriff’s Department testified that another brother, Malik Campbell,
was present on the night of the shooting and told the investigators that he saw two subjects
at the bottom of the stairs fighting with his brothers Deon and Deverol Cannick. (R. p. 700,
lines 1-4). Tiah Frazier, Simuels’ niece tesﬁﬁed that Simuel told her that Deon tried to rob
him. (R. p. 687, lines 9-12). Chris Battle, Simuel’s nephew, testified about a drug deal
between Simuel and Deon. (R. p. 691, lines 23 — p. 692, lines 1-15). The nephew testified
that Simuel told him “the deal went bad and Deon and his brother got shot.” (R. p. 692,
lines 16-18).  This is evidence of a drug deal gone wrong, evidence that could reduce the
charge from ABWIK to ABHAN. The judge charged the jury with the law of ABHAN.
Pursuant to Belcher, the judge erred in instructing the jury that malice could be inferred

from the use of a deadly weapon.



CONCLUSION

Based on the above argument, the conviction and sentence for ABWIK should be

reversed.

Respectfully submitted,

athrine/H. Hudgins
Appellate Defender

ATTORNEY FOR APPELLANT.

This 28th day of December, 2011.
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STATEMENT OF ISSUE ON APPEAL

Any issue with the giving of an inference of malice jury charge was not preserved
for appellate review because Appellant did not object to the charge when it was first
presented to the jury in the initial jury charge and, instead, only objected to the charge
after the same instruction was presented again in a jury re-charge given after the jury
began its deliberations. Regardless, the tnal judge did not commit reversible error in
instructing the jury on inferring malice from the use of a deadly weapon because there
was no evidence presented to reduce, mitigate, justify, or excuse Appellant’s actions, and
any error was harmless in light of the overwhelming evidence of malice.



STATEMENT OF THE CASE

In August of 2008, Appellant Demetrius Undreus Price was arrested following an

investigation into a home invasion and sﬁooting. In December of 2008, the Beaufort
- County grand jury indicted Appéllant for assault and battery with i‘ntent to kill,

possession of a weapon during a violent crime, and first-degree burglary. In June of
2009, the Beaufort County grand jury additionally indicted Appellant for possession of a
handgun by a prohibited person. On November 16, 2009, a jury trial was commenced in
the Beaufort County court of general sessions with the Honorable Thomas W. Cooper,
Jr., circuit court judge, presiding.I At the conclusion of trial, t'hejur)" convicted
Appellant as indicted. Pursuant to S.C. Code Ann. § 17-25-45, the trial judge sentenced
Appellant to life imprisonment without the possibility of parole for the burglary and
assault and battery with intent to kill convictions. Additionally, the trial judge sentenced
Appellant to concurrent terms of imprisonment of five years for each of the tirearm

convictions. Subsequently, Appellant filed a timely notice of appeal.

! Appellant’s co-defendant, Lucius Simuel, Jr., was jointly tried with Appellant. Simuel was also convicted
of the same offenses as Appellant and received identical sentences for those convictions.
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-STATEMENT OF FACTS

Arbund 1:30 p.m. on the afternoon of July 28, 2008, Lieutenant Jeff Meyer of the
Bluffton Township Fire District was alerted of multiple shootings at the Plantation Point
apartment complex and responded to the scene. (R. pp. 160-162). When he arrived, he
found eighteen-’year-o]d Deon Cannick (“Deon”) lying on the ground next to a car. (R. p.
166; p. 173; p. 225). Deon was coﬁscious and breathing, but he was suffering from a
ngunshot wound to the. néck. (R. pp. 166-167). Lieﬁtenant Meyers begaﬁ treating Deon’s
inju-ries' and discovered an exit wouhd in the mid-center of Deon’s back that was so
severe he was able to see Deon’s spinal cord. (R. p. 167).

After t_ehding to Deon and securing him to a backboard, Lieutenant Meyers was
called to assist with another victim.at the scene, Deverol Cannick (“Deverol”), Deon’s
older brother.? (R. p. 168; p. 177; p. 225). When he arrived at the ambulance, he-found
Deverol already inside. (R. p. 169). Deverol was breathing, conscious, and alert, but he
had a gunshot wound to his abdomen and was exhibiting symptoms of lung damage. (R.
p. 169). Based on Deverol’s condition, Lieutenant Myers quickly transported him to the
'hospital. (R. p. 169). Deverol appeared very pale, frightened, and concerned on the wéy,
and he advised Lieutenant Meyers he had been shot by his brother’s girlfriend’s uncle.
(R.p. 171; pp. 172-173).

Shortly thereafter, Deon and Deverol were admitted at Memorial University
Medical Center inv Savannah, Georgia. (R. p. 435; pp. 438_-439; p. 457). Dr. Gage
Ochsner, the chief of trauﬁa éervic&s and surgical critical cafe,Atreated Deon. (R. p. 435;
PpP. 437-438). He determined Deon suffered a devastating, potentially-fatal injury as the

result of a gunshot and was instantly paralyzed. (R. pp. 446-447; p. 451). Based on the

? Deverol also went by “Devin.” (R. p. 477).



extent of Deon’s injuries, which included a collapsed lung, Dr. Ochsner was forced to
surgically stabilize Deon’s vertebrae and spinal cord. (R. p. 449). Additionally, Dr.
James Bromberg, an expert in trauma surgery, treated Deverq]. (R. pp. 456-457).
Deverol was suffering from injuries to his stomach, liver, and diaphragm as a result of
gunshot wounds. (R. pp. 465-466). Having never seen a patient with similar injuries
who was not extremely ill or dying, Dr. Ochsner concluded Deverol’s injury could have
_ been fatal. (R. p. 467).

Meanwhile, officers from the_ Beaufort County Sheriff’s Office began an
investigafion into the shooting. (R. p. 1180; p. 340; p. 536; p. 547). Officers searched
inside and outside of the apartrrient where the shobting occurred and discovered three
shell casings OL;tSide of fhe apartment and one lead projectile inside of the apartment’s
front door. (R. pp. 541-542; p. 565)._ Officers located money, drugs, and four firearms
inside of the apartment, recovering two guns from a guest bedroom and two guns from a.
closet in the master bedroom.’ (R. p. 389; p. 548; pp. 552-553). However, no guns-or
drugs were located in the stairwell where the shooting occurred. (R. p. 433).
Furthermore, officers viewed surveillance footage from the gateto the apartment
complex, idgntiﬁed the license tag on.the suspects’ vehicle as a Georgia tag, and
djscover’ed the vehicle was registered to Appellant. (R. p. 344; pp. 347-348; p. 540).
Appellant’s vehicle was recorded arriving at the apartment complex at 1:27 p.m. and
leaving shortly thereafter at 1:35 p.m. (R. p. 347).

Subsequently, Investigator Todd Calhoun and Sergeant Dejuan Holmes went to

the hospital to interview the victims and the witnesses who were present during the

Ken Whitler, a firearm tool marks examiner with S.L.E.D. and an expert in firearms identification,
examined the guns recovered from the apartment and eompared them with the shell casings and the
-projectile collected at the scene. (R. p. 598; pp. 601-602; p. 607). He determined neither the shell casings
nor the projectile were fired by any of the recovered guns. (R. p. 607).
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shooting. (R. pp. 342-343; p. 578). Based on the information they obtained during their
investigation, they prepared a photographic line-up and showed it to Deverol, Malik
Campbell, Marcus Campbell, and Sharita Willingham.* (R. p. 342;>pp. 348-349). The
witnesses identified suspects from the photo line-up, with Deverol identifying Appellant
as the person who shot Dedﬁ. (R. pp. 293-294; p. 348; pp. 515-516; p. 657).
On August 1, 2008, Sergeant Holmes met with Apbe]lant at the Savannah Metro
Police Department, advised him of his rights, and took a statement from him.> (R. pp.
579;580). During the m'eeting, Appellant claimed he went to his girlfriend’s house on the
day of the shooting in order to obtain help ﬁn'ding ajob. (R. pp. 58 1.-582). Appellant
then claimed.he went to a car Wash, left his car there, and-aécompanied a friend to lunch
before picking his car back up-and g_ding home.® (R. pp. 582-583). Appeflant denied
7 going té Bluffton that day or ever before and claimed he had never had a reason to go
there. (R. p. 583). In response, Sergeant Holmes showed Appellant a photograph of his
\)ehicle at the apartment complex in Bluffton where the shooting occurred. (R. pp. 583-
| 584). Initially, Appellant deﬁied it was his vehicle. (R. pp. 583-584). However, when
confronted with z; photogfaph of his license plate, Appellaﬁt claimed someoné from the
car wash must have taken his car there, but he acknowledged they would not have had
enough time to do so before he allegedly picked his car back up. (R. pp. 583-584).
Meanwhile, Investigator Calhoun contacted Appellant’s co-deféndant, Simuel,

and advised him he needed to speak with him. (R. pp. 350-351). Simuel surrendered to

* Marcus and Malik-Campbell were Deon and Deverol’s brothers. (R. p. 225). Sharita Willingham was
Deverol’s girlfriend. (R. p. 288).

* Appellant refused to sign a waiver of rights form. (R. p. 580).
¢ During the interview, Appellant refused to provide the officer with his girlfriend’s name, the name of the

car wash, or the name of the friend he escorted to lunch. (R. p. 582).
. : 5



ofﬁce_rs in Savannah, and Investigator Calhoun and Sergeant Holmes met with Simuel on
the same day Sergeant Holmes met with Price. (R. pp. 351-352). During the meeting,
Simuel waived his rights and informed the officers he went to Deon and Deverol’s
_apartment, was not expecting aﬁyone to get shot, was being greedy, wanted money, had
arranged the whole thing, and would have to face the consequénces. (R. p. 356). Simuel
claimed Deon had asked him to get him pills in the past when he had been at the
apartment. (R. pp. 356-357). Simuel asserted he went to the apartment on the day of the
shooting and found Deon standing outside with “a white kid and a Mexican[.]” (R. p.
357). Sirﬁuel stated Deon was behaving strangely and then went inside for his brother.
(R. p. 357). Simuel asserted Deon’s brother came outside, Deon came back outside a few
minutes later with a gun, “the Mexican” pulled a gun, shots were fired, he saw Deon
drop, and then he heard fhree more gunshots. (R. pp. 356-357). Simuel claiined he then
returned to Savannah aﬁd called his niece to let her know “her boyfriend tried to set him
up.” (R.p.358).

Following the interview, Simuel was transported to the Beaufort County
Detention Center. (R. p. 359). Investigator Calhoun then later met-with Simuel on two
more occasions, and Simuel acknowledged lying during his original statement. (R. pp.
360-361; p. 366). During those meetings, Simuel admitted he was involved in the
incident, but he denied entering the apartment, possessing a gun, or shooting anyone. (R.
pp. 360-361; p. 366; p. 368). Subsequently, Appellant and Simuel were indicted for |
numerous offenses based on their involvement in the shootings, and they jointly
proceeded to trial. (R. pp. 38-41; pp. 899-906).

During trial, several wiinesses testified about the details of the shooting at the

Plantation Point apartment complex. On the day of the shooting, Deon testified he was
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playing video games with his brothers when his friend, Martin, called about buying some
marijuana.» (R. pp. 225-226; p. 271). Shortly thereafter, Deon went downstairs, met with
Méﬂin and another of his friends, Jesse, and sold them a small bag of marijuana. (R. p.
226). Deon testified Martin then informed him there were some guys looking for him.
(R. p. 227). Martin and.Je-sse left, and Simue_l, the uncle of Deon’s ex-girlfriend, and
another man approached Debﬁ and .asked him if he wanted to buy drugs. (R. pp. 227-
_228). Deon déclined ihé men’s offer, and they ask;:d him to go inside aﬁd get his brother.
(R. p. 228).

Deon _testiﬁed he thén went inside, closed and locked the a.partment- door, told
ADeverol_aboutﬁ the men downstairs, and resumed playing video games while Deverol went
to speak with them. (R. pp. 229-230). Deon continued playing video games until his dog
was released from the bedroom and ran downstairs. (R. pp. 229-230). Deon testified he -
then ran downgtairs after the dog, grabbed the dog’s hamess, looked up, and saw Simuel
inside of the apartment armed with a gun and Appellant pointing a gun at him. (R. pp.
230-231;‘ p- 259; p. 261). Deon put his hands in the air, asked the men not to shoot, and
told them they could have anyt_hing they wanted. (R. p. 23 5). The men thén wai\;ed
Deon over to them, and Deon began walking down the steps towards them. (R. p. 235).
Deon testified Appellant then moved the gun to the left side of his neck and shot him. (R.
p. 235; p. 261). After he was shot, Deqn collapsed on the stairs, ro‘llgd fo the bottom, and
heard the men repeatedly ask “where’s the iron at?” (R. p 238; p. 263). Deon testified
the men rah outside after a'few seconds, Deverol ran outside.shortly thereafter to get the
license élate number of the men’s vehicle, and then he heard three more gunshots. (R.

pp- 239-240; p. 266).
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Deon acknowledged he and Deverol were drug dealers and indicated Deverol was
a member of the Gangsta Disciple gang. (R. pp. 237-238; pp. 246-247; pp. 266-267).
Deon further acknowledged they had guns inside of the apartment, but he testified
Deverol was unarmed at the time he went downstairs to speak with the men. (R. pp. 255-
256; pp. 272-273). Deon fuﬁher indicated he had not contacted Simuel or invited him to

the house, had not given the men permission to come inside the apartment, and was not

- expecting to see them that day. (R. p. 229; p. 236; p. 238).

Similarly, Deyerol testified hg was playing video games on the day of the
shooting when he heard a knock at the door. (R. pp. 477-478). Deon then came upstairs
and advised Deverol that Simuel was at the door. (R. p. 478). Deverol testified he wenf
downstairs to sée What Sim'uel wanted, went outside, closed the door behind him, and
saw two men. (R. p. 478). Deverol t_estiﬁed one of the -men, Appellant, then offered to
sell him pills'and marijuana, but he declined the offer. (R. pp. 479-480). Deverol stated
the rﬁen suddenly pulled out guns, pushed him back inside of the apartment, and
demanded to know where the guné were located. (R. p. 480). Deverol testiﬁed_ Deon
then ran downstairs and was holding the dog when Appellént moved towards Deon and
shot him. (R. pp. 481-482). Deon collapsed down the stairs, and the men fled. (R. p.

483). Deverol stated he then ran around the apartment for a moment before running

- outside to see what vehicle the men were driving. (R. p. 483). When he exited the

apartment, the men were still outside, and Simuel was asking Appellant why he shot
“little dude.” (R. p. 483; p. 511). Deverol stated he then dropped to the ground when he
saw the men and was shot several times. (R. pp. 484-486). Deverol acknowledged he

had guns and drugs inside of the apartment, but he testified he did not arm himself after



Deon was shot. (R. pp; 492-493). Deverol identified Appellant in-court as the person
who shot Deon. (R. pp. 490-491).

Additionally, Sharita Willingham, Deverol’s girlfriend, testified about the
shooting. (R. pp. 287-288). Willingham testified she heard a knock on the door, and
Deon and Deverol went downstairs. (R. p. 288). She testified she looked downstairs and
saw Deverol trying to close the door while D'eovn remained on the staircase. (R. pp. 289-
290). Willingham stated Simuel, who was armed with a gun, and another man then
forced their way into the apartment, she ran to call the police, and she heard gunshots
followed by more gunshots. (R. pp. 290-291; p. 311).

At the conclusion of the State’s case, counsel for Simuel and Appellant made
motions for directed verdicts. (R. pp. 614-615; Pp- 623-625). As part of his directed

~verdict motion, counsel for Simuel argued there was no evidence of malice aforethought.
(R. p. 624). After considering the arguments, the trial judge denied the motions. (R. pp.
626-629). Additionally, the trial judge stated:

Insofar as the absence of malice is concerned, the inference of malice can

be drawn: [’m aware of State v. [Blelcher. 1 have it right here in front of

me, and I’m aware of the fact that it applies to ABWIK cases. And it

might well be that the evidence at the end of the day entitled the

defendants to a charge that does not include the inference of malice. And

this — gentlemen, based on what I’ve heard, I’'m going to allow it to infer

malice from what has been introduced thus far because there has been no

issue raised sufficient to eliminate that evidence from consideration that I
can make and in looking at the status of the evidence right now.

(R. p. 628).

Subsequently, several more witnesses were called to testify about the shooting at
the Plantation Point apartment complex. Malik Campbell (“Malik”) testified Deon
answered a knock at the doof, came back upstairs, and spoke With Deverol. (R. pp. 644-

647). Malik stated Deverol went downstairs, Deon followed him at some point, and then
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gunshots were fired. (R. pp. 647-649). Malik further clarified he did not see his brothers
fighting with anyone during the incident, and he stated any of his statements to law
enforcement interpreted in a way to suggést the contrary might have been mixed up or
“misunderstood.” (R. p. 657). Likewise, Martin Guzman testified he went to Deon’s

apartment with his friend, Jesse, to purchase marijuana and was waiting for Deon to get it
for him when two men approached. (R. p. 663). Guzman testified they got the marijuana
from Deon, and the two men who approached were speaking with Deverdl at the door
when he and Jesse left. (R. p. 664). Guzman stated no one was fighting at the time, and
he did not see any gun. (R. p. 664). As they walked away, Guzman festiﬁed he heard
gunshots and saw the two men run to a tan car and drive off. (R. p. 670).

Additionally, Simuel’s niece and nephew testified for the defense. (R. p. 280; p.
689). Tiah Frazier, SimueI"S niece, testified Deon called to speak with Simuel on the day
of the shooting, and she provided him with Simuel’s phone number. (R. pp. 680-681; p.
684_). Frazier stated Simuel called her later that day and stated Deon tried to rob him. (R.
pp. 686-687). Similarly, Chris Battle, Simuel’s nephew, testified he was present when
Deon called Frazier for Simuel’s phone number. (R. pp. 689-690). He stated he later
received a phone call from Simuel, who stated the deal went bad and Deon and Deverol
were shot. (R. p. 692). However, Frazier and Battle each confirmed all the information
they knew about the shooting was provided by Simuel. (R. p. 687; p. 693).

Subsequently, at the close of the evidentiary phase of trial, the trial judge

conducted a charge conference to go over his proposed jury instructions with counsel and

7 In the statement [nvestigator Calhoun took from Malik at the hospital, the officer recorded that: “Malik

then went to the top of the stairs to see what was wrong and saw two subjects at the bottom of the stairs

fighting with his brothers.” (R. p. 700).
. 10



to entertain any réquests for specific charges. (R. pp. 727-728). Regarding the assault
and battery charge, the trial judge stated:

I will charge assault and battery with intent to kill. [Defense counsel], I'm
also inclined to charge assault and battery of a high and aggravated nature.
There is some evidence in the record from which some of the testimony
has indicated, indirectly though it might be, that this was something
perhaps other than just a knocking down the door and going in there and
shooting up everybody. And so there may be something there that is
sufficient to indicate the absence of malice in this particular case. [ will
not charge assault and battery of a high and aggravated nature if both of

{ you all object to that charge. »

(R. p ?7'31). Appellant’s couhse;l then requested a charge on assault and battery of a high
and aggravated nature (“ABHAN"). (R. p. 731). Subsequently, the solicitor stated he
had no ijectioh to an ABHAN charge, indicating “the jury may find that there was an
absence of malice.” (R. p. 732).

Following the chafge conference and counsel’s closing statements, the trial judge -
chérged the jury on the applicab]e law in the case. (R. p. 812). During the charge, the
trial judge instructed the jury on the law of assault and battery with intent to kill
(“ABWIK”) and ABHAN. (R. pp. 826-831). As part of the instructions on the assault
and battery offenses, the trial judge defined malice and instructed:

Now, malice may be inferred from the conduct of a person if that conduct

shows a total disregard for human life. Inferred malice may arise when

the deed is done with a deadly weapon. A deadly weapon is any article

or instrument which is likely to cause death or bodily harm when the

conduct in connection with that bodily — with that deadly weapon shows

a heart fatally bent on mischief and totally disregarding any social

consequence.

And so if facts are proven beyond a reasonable doubt sufficient to raise

“an inference of malice to your satisfaction, that inference would simply
be an evidentiary fact. And you would take it into account with all the

other evidence in the case and give it the weight that you decide it should
receive.

11



(R. pp. 828-829). At the conclusion of the jury charge, the trial judge inquired if any of
the parties had any objections to the charge or requests for additional charges aside from
the objections and requests previously noted. (R. p. 846). Appellant’s counsel
responded: “No, Your Honor.” (R. p. 846).

Subsequently, during its deliberations, the jury requested a written summary of
the conditions of ABWIK. (R. p. 847). In response, the trial judge re-instructed the jury
~ on the law of ABWIK and ABHAN, including again on the definition of malice and the
fact an inference of malice could be drawn from the use of é deadly weapon. (R. p. 847;
PP- 850—854).

Following the jury re-ch'arge; the tral judg_é agked if there were any objections of
requests _to the rép;:ated instructions._ (R. p. 856). Appellant’s counsel responded: “Yes,
Your Honor. 1 just wanted to ensure that you[r] instruction on the ABWIK didn’t include

the language that was excluded by State v. Belcher.” (R. p. 857). In response, the trial |

judge noted his charge included the language from Belcher, but he indicated the facts of
~ Appellant’s case were different in that self-defense was not charged as it was in Belcher.
(R. pp. 857-859). The trial judge further noted his instruction contained language
indicating there had to be the intentioﬁal doing of a wrongful act without just cause or
excuse, which was part of the definition of malice, in order for the jury to convict
- Appellant of ABWIK. (R. pp. 859-860). The trial judge then noted Appellant’s
objection. (R. p. 860).

Subsequently, at the conclusion of trial, the jury convicted Appellant of first-
degree burglary, ABWIK, possession of a weapon during the commission of a violent
crime, and possession of a handgun by a prohibited person. (R. pp. 862-863).

Appellant’s co-defendant, Simuel, was also convicted of all of the indicted offenses. (R.

12



p. 948). Pursuant to S.C. Code Ann. § 17-25-458 and based on Appellant’s prior
convictions for armed robbery, aggravated assault, and first-degree burglary, the trial
judge sentenced Appellant to a term of imprisonment of life without the possibility of
parole for the first-degree burglary and ABWIK convictions. (R. pp. 872-873; pp. 898).
Additionally, Appellaht reéeived concurrent five-year sentences for his other convictions.

(R. pp. 897-898).

13



ARGUMENT

Any issue with the giving of an inference of malice jury charge was not
preserved for appellate review because Appellant did not object to the charge when
it was first presented to the jury in the initial jury charge and, instead, only objected
to the charge after the same instruction was presented again in a jury re-charge

.given after the jury began its deliberations. Regardless, the trial judge did not
commit reversible error in instructing the jury on inferring malice from the use of a
deadly weapon because there was no evidence presented to reduce, mitigate, justify,
or excuse Appellant’s actions, and any error was harmless in light of the
overwhelming evidence of malice.

Appellant contends the trial judge erred in instructing the jury that malice could
be inferred from the use of a deadly weapon because the evidence presented during trial
could have reduced his actions from an ABWIK to an ABHAN. Initially, any issue with
the trial judge’s instructions to the jury was not preserved for appellate review because
Appellant did not object to the inference of malice charge after it was initially given,
Appellant specifically indicated he had no objection to the trial judge’s jury instructions,
and Appellant only objected after the inference of malice charge was presented to the jury
for a second time after the jury already began deliberating. Furthermore, regardless of
the issue preservation concerns, the trial judge did not commit reversible error in
instructing the jury on inferring malice from the use ofa deadly weapon because no
evidence was presented that would reduce, mitigate, justify, or excuse the assault and
battery with intent to kill. Furthermore, any error was harmless in light of the
overwhelming evidence of malice presented during trial. Appellant’s conviction should

be affirmed.

A. Issue Preservation

In order to properly preserve an issue for appellate review, a defendant must make

a contemporaneous objection to a perceived error during trial. State v. Blalock, 357 S.C.

74,79, 591 S.E.2d 632, 635 (Ct. App. 2003); see also Doe v. S.B.M., 327 S.C. 352, 356,
14




488 S.E.2d 878, 880 (Ct. App. 1997) (“The duty is on the litigant to make a timely
objection in order to preserve the right of review.”). When a perceived error arises, the
defendant must object at the first 6pportunity to do so in order to preserve the issue for

further review. State v. Sullivan, 310S.C. 311, 314, 426 S.E.2d 766, 768 (1993); see

State v. Williams, 303 S.C. 410,411,401 S.E.2d 168, 169 (1991) (“A defendant must
object at his first opportunity to preserve an issue for appellate réview."). “If a party fails

to properly object, the pAarty is procedurally barred from raising the issue on appeal.”

State v. Johnson, 363 S.C. 53, 58-59, 609 S.E.2d 520, 523 (2005); see also State v. King,
349 S.C. 142, 157, n.1, 561 ‘S.E.2d 640, 647 (Ct. App. 2002) (“[N]-o objecti-on was made
4contemp_oraneohsly with this testimony so as to preserve the issug for review. King's
belated objection to subsequent téstimony came too late.” (erhphasis added)).

In order to preserve an objection to a jury charge, a defendant must object -to the
charge as given or request an additional charge when afforded the opportunity to do so.
State v. Stone, 285 S.C. 386, 387, 330 S.E.2d 286, 287 (1985). “The rule in this State is_
firmly established that failure to object to a charge, or failure to request an additional

charge when the opportunity is afforded, constitutes a waiver of any right to complain on

appeal of an alleged error in the charge.” State v. Willianis. 266 S.C. 325,335, 223
S.E.2d 38, 43,(1976). “[T]he right to have the law declared may be waived by the parties
and, brdinarily, silence in the face of an omission from, or error in tht_a charge amounts to
waiver.” Id.

In the case sub w_@@, Appellant failed to preserve ahy issue with the jury charge
by not objecting to the initial jury charge before or after it was given and by affirmatively
stating he had no objection to the charge. During the charge conference on the potential

jury instructions to be given, Appellant did not raise any issue in regards to the inclusion
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of or impropriety of a charge on the jury’s ability to potentially draw an inference of
malice from the use of a deadly weapon at the time the trial judge discussed the ABWIK
charge he intended to gi;/e. Likewise, after the inference of malice chafge had been given
to the jury, the trial judge inquired if Appellant had any objection to the jury instructions,
and Appellant indicated he did not. By failing to object to the inference of malice
instruction after the charge had been given and by allowing the jury to retire and begin
. deliberations without objection, Appellant waived any issue with the challenged
instruction. See Rule 20(b), SCRCrimP (“Notwithstanding. any request for legal
instructioﬁs, the parties shall be given tHe opportunity to object to the giving or failure to
give an instruction before the jﬁry retires. Any ébjection shall state distinctly the |
matter objected to and th-e- grounds for objection. Failureb- to object in accordance with
this rule shall constitute a waiver of objection.” (emphasis added)).

Subsequently, after the jury begun its deliberations foilowing the jury charge, ther_
jury submitted a question requiring further instruction on the ABWIK charge. Before
* bringing the jury back 6ut, the tral judge indicated he intended to re-instruct the jury
éxactly as he did before and offered Appellant an opporturﬁty to Taise any exceptions to |
his intended» re-instructions. Appellaﬁt did not object-and did not raise any issue
rggarding the inference of malice charge that had already been presented to the jury
during the initial instructions on the offense. Thereafter, the trial judge re-instructed the
Jury on the offense exactly as he had done during the initial jury instructions, again
instructing the jury on the inference of malice. Only after the trial judge had instructed
the jury on the inference of mali;:e for the second time did Appellant raise an objection to
the charge. At the point in trial Appellant finally objected to the charge, the proper time

to raise the objection from both a procedural and practical standpoint had long since
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passed, particularly in light of the fact the jury had begun deliberations and twice heard
the allegedly improper instruction before Appellant’s first and only objection.

Appellant’s untimely objection was insufficient to preserve the issue for appellate review.

Cf, State v. Wallace, 392 S.C. 47, 56, 707 S.E.2d 451, 455 (Ct. App. 2011) (“This issue is
not preserved because the evidence had already been presented to the jury before Wallace
made any objection to it.”)
Because Appellant néver objected to the initial jury instructions, Appellant
waived any error regarding the initial jury charge. See State v. Smith, 279 S.C. 440, 442,
308 S.E.2d 794, 794-795 (1983) (“Error is cléimed by reason of the trial judge’s charge
to the jury coﬁceming the implication of malice from the use of a deadly weapon. No
objection to the jury instruction was raised at trial. The question therefore is not available
for our ?eview;”). In fact, not iny did Appellant not object to the initial jury charge, he
specifically assured the judge he had no objection to the charge as given, which included
aﬁ instruction on the jury’s ability to potentially draw an inference of malice from the use
| of a deadly weapon. §é§ State v. Rios, 388 S.C. 335, 342, 696 S.E.2d 608, 612 (Ct. App.
2010) (“Even after the trial court specifically asked if theré were any objections to the
charges given, Rios responded, ‘None.” By failing to contemporaneously object to the

jury charges, Rios has waived his right to allege error on appeal.”); see also State v.

Armstrong, 263 S.C. 594, 600, 211 S.E.2d 889, 892 (1975) (““At the conclusion of the
charge, an opportunity was afforded to counsel to make any objections theréto. No
objection was made that the instructions given were inadequate nor were any additional
requests made to the court. The failure to timely request a specific charge or charges
constituted a waiver of ény riéht to complain on appeal of asserted errors in the charge.”).

As Appellant did not cdntemporaneously raise any objection to the initial jury charge,
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Appellant cannot now complain of an alleged error in the charge for the first time on
appeal.

Furthermore, beéause Appellant féiled to raise a contemporaneous objection to
the jury charge at his first opportunity to do so, Appellant could not later object to the
Jury re-charge and use that objection to preserve his issue with an instruction already

presented to the jury without objection. Cf. State v. Hoffman, 312 S.C. 386, 393, 440

S.E.2d 869, 873 (1994) (“A contemporaneous objection is required to properly preserve
an error for appellate review. Here, the record shows no such preservation occurred.
Defense counsel’s lone ijection was well after the initial adm‘issionvof the choking
incident.” (citations omitted)); State v. Lynn, 277 S.C. 222, 226, 284 S.E.2d 786, 789
(1981) (“Failﬁre to contemporaneously object to the question now advanced as
prejudicial cannot be later bootstrapped by a motion for a mistrial. Any objection to the
testimony was waived.”); State v. Norris, 253 S.C. 31, 40, 168 S.E.2d 564, 568 (1969)
(“[T]he objection of the appeliant upon the stated ground came too late because it was
made after the objectionable evidence had been admitted.”). Appellant’s lone objection
to the second inference of malice instruction in the jury re-charge did not properly
preserve the issue for review because the objection was not timely and not raised at
Appellant’s first opportunity to object to the perceived error. Therefore, Appellant
waived any issue Qith the jury charge by failing to properly object.

Furthermore, even if the issue with the jury re-charge was properly preserved,
Appellant could have sufferéd no prejudice from this alleged error because the allegedly
improper charge had already previously been presented to the jury without objection in
. the initial charge, whichAprecluded Appellant from challenging the earlier unobjected-to

identical instruction. Cf. State v. McHoney, 363 S.C. 53, 58-59, 609 S.E.2d 520, 523
18




(2001) (holding an issue with allegedly bolstering testimony was not preserved because a
contempofaneous objection was not raised to the testimony during redirect examtnation
and further finding the ch.allenged testimony was merely cumulative to other identical
testimony from the same witness). Appellant waived any issue with the inference of
malice instruction given‘inl the initial jury instructions by specifically indicating he had
no objection to the chargé. Tﬁereaﬂer, Appellant could not use a belated objection raised
fqr the first time to thé répeated instruction on the i-n‘ference of malice toApreserve the
issue. Appellant failed to prdpgrly preserve any issue vﬁth the jury instructions for
appellate review. Appellant.’s convictions should be affirmed.

B.i Propriety of the J ur’v Charge on the lnference of Malice

The law to be charged is determined by the evidence pr&sented at trial. State v.
Holland, 385 S.C. 159, 165, 682 S.E.2d 898, 901 (Ct. App 2009). The tnaljudge 18

required to charge only the current and correct law of South Carolina. State v. Buckner,

341 S.C. 241, 246, 534 S.E.2d 15, 18 (Ct. App. 2000). “No instruction should be given
by the trial judge, at the request of the appellant, which tenders an issue which is not

presented or supported by the evidence.”. State v. Weaver, 265 S.C. 130, 137, 217 S.E.2d

31, 34 (1975).
The offense of ABWIK is defined as “an unlawful act of a violent nature to the

person of another with malice aforethought, either express or implied.” State v. Kinard,

373 S.C. 500, 503, 646 S.E.2d 168, 169 (Ct. App. 2007); see State v. Sutton, 340 S.C.
393, 396, 532 S.E.2d 283, é85 (2000) (“ABIK is an unlawful a(;t of violent nature to the
person of another with malice aforethought, either express or implied. The often cited
language to describe ABIK is: if the victim had died from the injury, the defendant would

have been guilty of murder. Furthermore, a specific intent is not required to commit
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ABIK.” (citations omitted)). “Malice is the wrongful intent to injure another and
indicates a wicked or depraved spirit intent on doing wrong.” State v. Zeigler, 364 S.C.
94, 103, 610 S.E.2d 859, 864 (Ct. App. 2005). The four possible mentail states
encompassed by malice aforethought are: (1) an intent to kill; (2) an intent to inflict

grievous bodily harm; (3) extremely reckless indifference to the value of human life; and Senwsay

- Tt te
o €

In order to establish the offense of ABWIK, there must be evidence ’leog{ )

(4) an intent to commit a felony. Kinard, 373 S.C. at 503-504, 646 S.E.2d at 169.

demonstrating a general intent to kill. See State v. Foust, 325 S.C. 12, 15, 479 S.E.2d 50,
Sl 996)-(“Although thé cases indicatel that some intent must be demonstrated before an
accused may be convicted of ABIK, we do not beiieved they stand for the proposition
that a specific intent to k'il-l must be shown. We hold that it is sufficient if there is shown
some general intent, such as that hergtofore applied in cases of murder in this State.”

(emphasis in original)); State v..Coleman, 342 S.C: 172, 176, 536 S.E.2d 387, 389 (Ct.

App. 2000) (“ABIK also requires the intent to kill. However, this intent need only be a

* general intent, demonstrated by acts and conduct from which a jury may naturally and
réasonably infer intent.” (citations omitted)). Intent may be prov'eﬁ by evidence of the
character of the means ar instrument used, the manner in which the instrument was used,
the purpose to be accomplished, and the resulting injuries to the victim. - Coleman, 342

- S.C. at 176, 536 S.E.2d at 389.

Similarly, ABHAN is defined as an unlawful act of violent injury accompanied by

circumstances of aggravation. State v. Geiger, 370 S.C. 600, 605, 635 S.E.2d 669, 672

(Ct. App. 2006). “As an element of ABHAN, circumstances of aggravation include, inter
alia, the use of a deadly weapon, intent to commit a felony, infliction of serious bodily

injury, great disparity in the'ages or physical conditions of the parties, differences in
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gender, taking indecent liberties or familiarities with a female, purposeful infliction of

- shame and disgrace, and resistance to lawful authority.” Id. at 605-606, 635 S.E.2d at
672. “An ABHAN charge is appropnate when the evidence demonstrates the defendant
lacked the requisite inteﬁt to kill.” Coleman, 342 S.C. at 176, 536 S.E.2d at 389.

Recently, in State v.- Belcher, 385 S.C. 597, 600, 685 S.E.2d 802, 803 (2009), the

South Carolina Supreme Court revisited the issue of whether a trial judge should instruct
the jury on inferring malice from the use of a deadly weapon. During Belcher’s tnal,
conflicting evidence was presénted regarding the circumstances under which Belcher shot
and killed the victim. [d. at 601, 685 S.E.2d ét 804. One view of the evidence suggested
Beldher shot the victim without justification or excuse while another view of the evidence
suggested Belcher shot the victim only after the victim confronted him with a gun
‘without provocation. 1d. The trial judge instructed the jury on inferring malice from the
use of a deadly Weapon over Belcher’s objection, and Belcher was convicted of murder.
Id. On appeal, Belcher contended the tnal judge erred in instructing the jury on the
inference of malice in light of the fact the jury was also instructed on the law of self-
defense. 1d. The Supreme Court ultimately agreed, instructing:

[W]here evidence is presented that would reduce, mitigate, excuse or

justify a homicide (or assault and battery with intent to kill) caused by the

use of a deadly weapon, juries shall not be charged that malice may be

inferred from the use of a deadly weapon. The permissive inference

charge conceming the use of a deadly weapon remains a correct statement

of the law where the only issue presented to the jury is whether the

defendant has committed murder (or assault and battery with intent to

kill).
Id. at 612, 685 S..E.2d at 810. Additionally, the Court further noted any error in the

giving of the inference of malice charge could be harmless where overwhelming evidence
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of malice was presented apart from the use of a deadly weapon. Id. at 611, 685 S.E.2d at
809.

In the case sub judice, the trial judge committed no reversible error in charging
.the jury on the inferencé of mali.ce because there was no evidence presented during trial
that would have reduced, mitigated, excused, or justified the assault and battery
committed by Appellant. ‘Furthermore, notwithstanding any alleged error in the jury
instructions, the evidenc; of mallice was so overwhelming that any error was harmless.
Assuming the jury concluded from the evidence that Appellant was involved in the
incident, the onl y conclusion that could be drawn from the facts presénted was that
Appellant acted with malice during the shooting. Therefore, the trial judge did not
commit reversible error in instructing the jury on the inference of malice. .

Viewing the evidence presented during tﬁal, the relevant facts surrounding the
shooting established Deon was shot in the neck from close range. The gunshot to Deon’s
neck instantly paralyzed him, Deon’s injuries were so severe his Spihal cord was exposed,
and the doctor who treated him confirmed the injuries were potentially fatal had Deon not
received prompt medical treatment. Based on the extent of Deon’s injuries and the fact
he was shot from close range, the evidence regarding Deon’s injuries only supported a

conclusion that the shooter intended to maliciously kill Deon or to wrongfully inflict

grievous injuries upon him through the shootingi See, e.g., State v. Kelsey, 331 S.C. 50,
62, 502 S.E.2d 63, 69 (1998) (holding that malice is “the wrongful intent to injure
another and indicates a wicked or depraved spirit intent on wrongdoing™); Foust, 325 S.C.
at 16, n. 4,479 S.E.2d at 52 (“[E]vidence of the character of the means or instrument

used, manner in which it was used, purpose to be accomplished, resulting wounds or
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injuries, etc., are admissible to show intent with which the assault was committed.”
(emphasis added)).

Furthermore, the testimony presented during trial did not support a finding that
Deon or Deverol did anytﬁing to provoke Appellant and his co-defendant into shooting
them. Instead, the evide'nc'e established Appellant shot Deon in the stairwell of Deon and
Deverol’s apartment aﬁer:Appellant forced his way into their home during the
gommission Qf a burg. légv_.s Accordingly, based o‘n- the nature of the shéoting, the
manner in which the shooting was committed, and the fact the shooting occurred- during
the commission of a burglary, the evidence presented only rationally and reésonably
éupported an inference that Appellant possessed malice aforethought at the time he shot
Deon in the form of either an intent. to kill Deon, an intent to grievously injure Deon, or
an iﬁtent to commit a felony. For this reason, there was no evidence from which the jury -
could concludé Appellant acted without malice wheri he committed the assault and
battery during the course of the burglary. Cf. Coleman, 342 S.C. at 177, 536 S.E.2d at
389-390 (holding Coleman was not entitled to a charge on ABHAN after finding
Coleman’s manner of shooting the victim during the course of an armed robbery, Which
involved deliberately pointing the gun at the victim’s head, coupled with the severity of
the victim’s wounds, which were nearly fatal, only supported an inference Coleman’s
actions were reasonably calculated to kill or cause great bodily harm)-.

Accordingly, even though the trial judge decided to charge the jury on ABHAN,
Appellant was not actually Ientitled to the charge since there was no evidence presented

from which the jury could ﬁnd Appellant guilty of the lesser rather than the greater

s Appellant has not challenged his burglary conviction on appeal. See State v. Sampson, 317 5.C. 423,427,
454 S.E.2d 721, 723 (Ct. App. 1995) (finding unchallenged and unappealed rulings are the law of the case).
Therefore, Appellant’s burglary conviction and sentence of life without the possibility of parole for the
burglary conviction are the law of the case. '
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offense. See State v. Tyndall, 336 S.C. 8, 21, 518 S.E.2d 278, 285 (Ct. App. 1999) (“A

lesser included offense instruction is required only when the evidence warrants such an
instruction, and it is not error to refuse to charge a lesser included offense where there is
no evidence that the defendant committed the lesser rather than the greater
offense.” (emphasis added)). As a result, since Appellant was not entitled to an ABHAN
charge and there was no evidence presented to reduce, mitigate, excuse, or justify the
- assault and battery, the trial judge did not err by instructing the jury on the inference of
malice, and, even if he did err, any er_rof was entirely harmless. See Belcher, 385 S.C. at
611, 685 S-.E.2d at 809 (“Errors, including erroneous jury instructions, are subject to
harmless error analysis. In many murder prosecutions, as Belcher concedes, there will bé
overwhelming evidence bf malice apart from the use of a deadly weapon.” (citétions
omitted)).

In support of his contention the trial judge erred in giving an inference of malice
charge, Appellant contends there was evidence presented to reduce his actions from an
- ABWIK to an ABHAN. Appellant maintains the evidence presented during trial
established the victims were drug dealers and gang members and had narcotics in their
apartment. Appellant further asserts Simuel’s statements to law enforcement and his
family members claiming Deon and Deverol tried to set him up and rob him coupled with
- Malik’s alleged statement to law enforcement that he observed his brothers fighting with
someone in the stairwell constituted evidence of a drug deal gone wrong. Based on this
evidence, Appellant contends the jury could have convicted him of ABHAN instead of
the greater offense of ABWIK. However, the fact the victims were drug dealers and gang
members was irrelevant to an analysis regarding whether Appellant possessed malice at

the time of the shooting. Furthermore, the evidence presented during trial regarding the
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actual circumstances of the shooting wholly contradicted Simuel’s conclusory, self-
serving statements about a drug deal gone wrong, and these statements were unspecific
and entirely uncorroborated. Accordingly, this evidence was not sufficient to establish
App_eliant was guilty of the lesser offense of ABHAN instead of ABWIK.

Appellant was not‘ éntitled to a charge on ABHAN because there was no evidence
p'resented- during trial to reduce, excuse, mitigate, or justify his actions in shooting Deon.
Therefore, even though he réceived an instruction on ABHAN that he was not actually
entitled to, the trial Judge committed no error in instructing the jury on inferring malice -
from the use of a deadly weapon. Funhermofe, notwithstanding any alleged errors in the
- jury kinstructions, any error was harmless in light of the fact the evidence of mnlice was

absolutely overwhelming. See State v. Hamilton, 286 S.C. 572, 573, 336 S.E.2d 150, 151

.(1985) (“Error is harmless when it * ‘could not reasonably have affected the result of the

trial.” ” (quoting State v. Key, 256 S.C. 90, 93, 180 S.E.2d 888, 890 (1971)); see also

State v. Bailey, 298 S.C. 1, 5, 377 S.E.2d 581, 584 (1989) (“When guilt has been

conclusively proven by competent evidence such that no other rational conclusion can be
reached, the Court should not set aside a conviction because of insubstantial errors not
affecting the result.”). Accordin gly, notwithstanding the fact Appellant failed to properly
preserve the issue for appellate review, the trial judge did not commit reversible error in

| instructing the jury on inferﬁng malice from the use of a deadly weapon. Appellant’s

conviction and sentence should be affirmed.
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CONCLUSION

For all the foregoing reasons, it is respectfully submitted that the judgment and

conviction of the lower court be affirmed.
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