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STATEMENT OF ISSUE ON APPEAL

The Trial Court erred in refusing the suppress the evidence obtained as a result of law
enforcement’s unlawful stop of the vehicle in which Appellant was a passenger where law
enforcement did not have either probable cause or reasonable suspicion of criminal activity
to justifying stopping the vehicle; the driver of the vehicle had not violated any traffic laws -
and the only reason the officer stopped the vehicle was because (1) the vehicle, which was
not the only moving vehicle in the area at that time, was spotted 0.7 miles away from a
burglary that had been committed minutes earlier during the early morning hours of
November 29, 2010; and (2) the vehicle was slowly approaching a stop sign on a side street
.to turn right onto a major tho_roughfare. '



STATEMENT OF THE CASE

On January 217, 2011 Appellant Andre DeCosta was 1nd1cted by the Beaufort
County Grand Jury for (l)_seCond degree burglary; (2) grand larceny in 1 the amount of
$l (l,OOO or more" and (3) third degree arson. |

/ On July 25-27, 20ll Appellant proceeded to trial before the Honorable G. Thomas
Cooper, Jr. Tr. I p. 1.! Appellant elected to proceed with abench‘tnal. Tr IL pp. 12,1.20
| -15,L.5. Appellant was represented by Matthew L. Walker, and the State was represented ‘
by Assistant Sohcrtors Casey N. Rankm and Sean P. Thornton. Tr. IL p. 1. I'
On July 27, 2011 Judge Cooper found Appellant gurlty as charged Tr. 1L p. 191,
‘L 19- 24. He sentenced Appellant to (l) fifteen years for second degree burglary, (2) ten
- years for grand larceny in the amount of $10,QOO or more; and (3) fifteen years for third
~ degree arson. Tr IL p. 200, Il. 6-17; * (Sentence Sheets). Judge Cooper ordered the
sentences to ‘run concurrently Tr. 1L p -200; 18-19; * (Sentence Sheets)

On July 28 2011 Appellant made a motion for new trial Wl']lCh Judge Cooper

. denied. July 28 Hearlng Tr. pp 1-6.

- Appellant timely filed and served his Notice of Appeal.

! The court reporter originally prepared the transcript of the trial for the days of July 25-
27, 2011 but indicated in the transcript that she was unable to transcribe the entire
proceedings of the afternoon of July 25, 2011. Appellant will refer to this transcript as-
Tr. II in the initial brief. *After the parties moved forward to reconstruct the missing
portions of the trial, the court reporter located the disks containing the July 25, 2011
proceedings and prepared a separate transcript with separate pages numbers for this day.
Appellant will refer to this transcript as Tr. L. in the initial brief.
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ARGUMENT

The Trial Court erred in refusmg the suppress the ev1dence obtained as a result of law
enforcement’s unlawful stop of the. vehicle in which Appellant was a passenger where
law enforcement: did not have either probable cause or reasonable suspicion of
criminal activity to justifying stopping the vehicle; the driver of the vehicle had not
violated any traffic laws and the only reason the officer stopped the vehicle was
because (1) the vehicle, which was not the only moving vehicle in the area at that time,
was spotted 0.7 miles away from a burglary that had been committed minutes earlier
during the early morning hours of November 29, 2010; and (2) the vehicle was slowly
approaching a stop sign on a side street to turn right onto a major thoroughfare.

" Relevant facts of suppression hearing

Appellant nloved to suppress the evidenoe taken from the“ stop of the Vehiole in
whioh Appellant \;vas_ riolng as well as any statements or confessions following from such
stop where thene was no probable cause or reasonable suspicion for law enforcemenl to s;cop
the vehicle; The Trial Court\ heard evidence on the motion dufing a pre-trial suppression
" hearing. Tr.Lp.5, 1L 2-2l. | |

- Officer Christophor Gonzales of the Bluffton Police Dememont testified that during
tlle early morning honrs of November ,29, 2010, he responcled to two separate lo‘cations.
The first location Hwas Dan’s Fan City. The second location was Ligato’s Jewelry Store.
Tr.-I.: p. 6,11. 5-19. Hé first received a call at 2:39 a.m: to respond to a fire at Dan’s Fan
City. Dan’s Fén City was‘loc'vated in a shopping cen‘;er on HighWay 278 called l)lantation
Park. He respondéd to the fire at Dan’s Fan City. Tr. L pp. 6, l 24-17,1. 16.

‘Officer Gonzales then received another call shortly aﬂ;r that to réspond to an alarm
at Ligalo’s J evlelry Store located in the‘Bluffton Commons at 80 Baylor Drive in Bluffton.
Officer Gonzales bellévod that the fire at Dan’bs Fan City .Was‘ set as a diVe;sion for the
break-in at the jéw_elry “store}. Ofﬁcor (lonzales left Dan’s Fan’ Clty 'and orrined at the scene

of thejewelfy store where épproxirnately ten units had already responded. Tr. 1 pp. 7,1.17



-8, 1 23. The dispafcﬁ caﬂ ffom the burglary at the jewelry store came in at abbﬁt 2:48 a.m.
Tr. L p. 33, 11. -7-16. dfﬁcgr Gonzalés bélieved hg: arrived at thg jewelry store around 2:50
am. Tr.Lp. 34,1 16-22. o |

Dan’s Eén,:éity was approximafeiy a mile away froyﬁ Ligato’s Jewelry Store. Tr. I
p.- 11, 1L 1-3.- When Officer Gbﬁzales;arrived at the jewelry store, he instructed an ofﬁcér
to'determine if someone had gotten inside from the front glass and he cirove‘ té_ the back of
the building to see if he coﬁld catch somébbdy‘ on the inside. As he was riding to the back
of the bﬁilding, he: wés advised that someone had gotten inside thé store and taken some
'iktems so Officer Gonzélés _irﬁmediately resp(;nded back out 6nto Buék_ Island Road to see if
~ he could locate a Vehicle; He said the time was appréximately 2:50 a.m’; ‘ Tf. Lpp. 11,118
_12112.

. Officer Gonzales testified that after he left the jewelry store, .he saw a vehicle on
Westbury Park Drive ét the intersection .of Highway 278. Tr.. Lpp.12,1.13-13,1. 1. He
said that the vehicle was located betweén the twé incident lpcations, anci he further cléimed
during his direct eXarﬁination Aby the solicitor that there was not a lot of other traffic on the
road ét that time. Tr. L pp. 13,11, 2-8.

. Officer Gonzales admitted théugh that hé had seen another vehicle driving near the
area prior to his afrival at Ligato’s J ewélry Store, but that when he left the stdre and drove
back ouf ‘50 Higilway 278, that vehicle \‘Jvas gone. He testified that is when he saw the-

| {lehicle in quéstiéﬁ coming out of Westbury ParkVDrive. Tr; Lp. 13,’11. 19-25. He stated he
saw this vehicle, the one in which Appellant would subsequently be found, épproximately

four minutes after the burglary. Tr. L p. 38, 1. 7-10.



~ Officer Gonzales also claimed the vehicle he saw as he pulled up to the intersection
of Westbury Park Drive and Highway 278 was driving at “a real slow speed.” The vehicle
then turned right onto Highwa}'f 278 at Buck Island Road andA Officer Gonéales' tried to catch
up withit. Tr. I p. 14, 11 1-13.
| Ofticer GonzalesAcaught up With the vehicle and notified dispatch to'run the tag. He
then activated his patrol 1ights to conduct a stop. The vehicle pulled into a Walgreens
parking lot. Aftef he stopped fhe vehicle, Officer Gonzales was advised that the tag was
suspencied. He reiterated that he did not learn that the tag was suspended until after he
stopped the vehicle. Tr. L pp. 14,1 14 - 15,1. 2.

Officer Gonzales approached the vehicle from the passenger side and walked up to
the back window. He looked down and noticed a subject lying down in the backseat. This
subject was later determined to bé Appellant. Officer Gonzales advised Appellant to sit rup
and put his hands ;)vhere he could see them. He noticed that Appellant and the driver were
dressed in all black. Tr. L p. 15, L. 8-21.

The driver, Mr. Hamilton, consented to a search of iiis vehicle. * Officer Gonzales
found jewelry and watches that appeared to have éome from the jewelry store just
burglarizéd. Officer Gonzales also saw an ax on the floor. Tr. 1 pp. 16,1.9-17,1 8.

On cross-examination, Officer Gonzales gcknowledged that-while he was driving
from Dan’s Fan City to Ligato’s Jewelry Store, he did'not see the vehicle he would later stop
— the vehicle in which Apﬁellant was riding. Tr. 1. p. 21, 1L. 8-11. He did confirm that he
had seen another vehicle while driving to the jewelry store. Tr. I. pp. 21, 1. 19-22,1. 4.
That was the vehicle Officer Gonzales was looking for when he left the jewelry store, and he

testified that had he seen that first vehicle, he would have stopped it. Tr. p. 22, 1.5-18.
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Officer Gonzales admitted on cross-examination that when he left the | jewelry store,
he had no information .about who'had eommitted the burglary. "He did not know if it. had
' been committed by someone on foot, bicycle, or vehicle. Tr. L p: 24, 11. 13-23.

Officer Gonzales also admitted that the vehicle he stopped was furning onto
Highway 278 from a private road and that it would have been inaproperlfor. someone to have
been dfi_ving down a private road: at a high rate of speed. Tr. I pp. 24, 1. 24 —25,1.12. He
also acknowledged that he Was not actually behind this Vehicle.when he "ﬁrst' saw it and
: instead,sa\al it turning ridght. Officer Gohzales only saw the vehicle driVing for a short
distance :before it fumed right. He‘al,so acknowledged there was a stop sig-gr‘l»the‘re. Tr. L p.
| 40, 1. 5-23. Therefore, thefe would have been nothing unusual or wrong about someone

driving a vehicle slowly on a private poad righf before stopping'and tdrning at a stop sign.

| Ofﬁcer Gonzaies} further testified tha‘p he saw the vehicle 0.7 ‘m.iles from the jewelry
| store location.  Tr. L pp. 25, 1. 16 — 26,. 1. 8‘; 32, 1l. 4-8.  When he 'caught' up with the
vehicle; the -dn'veruof thevehicle did not try to flee or do anything of the sort. Tr. L pp. 26,
L. 20 27, L 1. The vehlcle responded 1mmed1ately and pulled over once Officer Gonzales
Aactlvated his blue hghts Tr L p 217, 11 5-8. Officer Gonzales reconﬁrmed that he did not
Treceive any information about the Vehlcle s tag untll after he stopped the Vehlcle Tr L pp
27, 17 9-28,1.1.

Ofﬁcer Gonzales’ patrol Vehlcle was equlpped with an in-car V1deo which recorded
the stop in the early mormng hours of November 29,2010. Tr. 1L p. 28, 1L 2-21; State’s Ex.
3 (1n-ear V1deo). Durmg cross-exammatlon of Officer Gonzales, defense counsel for
Appeliant played th_e. ..Video. Ofﬁoep Goﬂzales conceded seeing several other vehicles

beSides the one Appellant Was riding in on the road at this time of night, including another



vehicle stopped at a stof)light right where Officer Gonzales was pulling over the vehicle in
question. Defense counsel continued to point out to Officer Gonzales even more vehicles
on the road that qould be seen driving Oﬁ the highWay in the background of the in-car video.
In all, approximately eighteen other vehicles, either parked at the Walgreens or driving on
* the highway in the background, could be seen on the dash cam video during the first minutes
of the stop. Tr. L p.29,11. 1 —11; State’s Ex. 3 (in-car yideo).

When Officer Gonzales decideq to pull the Vehicle' in which Appellant was located,
he did not see ahything suspicious about the yehicle and just éaw a person driving it. He did
not notice Apﬁellant lying down in the back until qﬁef he stopped the vehicle. He did not see
what the dri?er was,'wéaring until after ﬁe stopped the Vehiclé. Tr. L pp. 31,1. 13 -32, 1 3.

At the conclusion of the suppression heariné, ’de‘fense counsel‘for Appéllant argﬁed
there was 1o probable cause for Ofﬁéér Gonzales to have stopped the vehicle for a traffic
violation and also no reasonable suspicion of criminal activity to have stopped the vehicle.
There was no description of a subject or vehicle being sought after the bufglary at the
jewelry store. The only reasons Officer Gonzales pulled the vehicle was because it 'waé
driving slowly app_roaching a stop sign to turn onto a major highway and because the vehicle
was seen 0.7 miles from the burglary location. Defense counsel for Appellant asserted tflat
these two factors were not enough to justify Officer Gonzales’ stop of the vehicle, especially
where there was a good bit of traffic in this particular light industtial area at that time of
night. Tr.L pp. 41,1 10-43,1.3.

| The Trial Court recognized be'i‘rnlg' located in the vicinity of a crime would not be

sufficient to. give Ar.ise‘ to a stop because it would mean that anyone who happened to “chance

along that way would be subject to a stop for no reason atall” Tr. L p. 43, 11. 4-14. The



Trial Coﬁﬁ, however, was concerned with the lateness of the hour and the fact t\hat the
vehicle originally was on'a less traveléd road before it pulled onto a well traveled and buéy
_ highway. Tr. L pp. 43, 1. 15 e44, L.7.

Defeﬁse coupsel argued that a ;/ehicle being on a side street in the vicinity of the
crime should ﬂot wérrént a diff_erent level of scrutiny and pointed out that for all anyone
knéw, the vehicle could have .mis.sed its turn and turned around.  Tr. p.. 44, 11.. 9-16.
Defense céuﬁsél also 'émpha.sized that other than the lateness -of the hour, there was
absoiutely .nothingf else or any kmd of .evasive_ conduct observed By Office Gonzales with
respect to the vehicle. Tr. L. pp. 45, 1. ;3 —47,1. 2. Defense counsel ,sltressed the officer’s

hunch was not enoﬁgh to stop‘the vehicie under the requirements’ of the Fourth Amendment.
Tr. L p. 47, 11, 2-5. o

- Defense coﬁnsei ﬁlrthér argued fo the Trial Coﬁrt that seven-tenths Qf lei mile away

- from the locatioh of the burglary was also not in the vicinity éf the crime. He pointed out to
thé Trial C01'1rtA that it was nbt as if the officer saw the vehicle Apu'lling out of the pa.rkiﬁg lot
of the jewelry sfor'e shopping ce'r;ter." Tr. L. pp. 48, HT 19 _,49’ 1. 23. There was nothing
about this part‘icular yehicle that gave the officer reasonable suspicion that the toccupants of
the v’eh‘icle _had been involved in crirﬁinal activity; the officer was just'merel}.f randomly
stopping vehicles. Tr. L p. 56,11 1-13.

The Trial Cquft denied the motion to suppress, ruling the officer’s .obsefvance of the
vehicle close in ti’meAand place of the burglary, along with the lateness of the hom and the
limited traffic on.thé foad at that hour, constituted a totality of circumstances in which

. reasonable éuspicion jus_tiﬁabiy existed for the officer to have stopped the vehicle. - The
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Trial Court noted on the record that Appellant s objection was preserved for appellate
A review. Tr. L pp 58 l.5- 6l 1. 13
Prior to the start of trial testiniony, Appellant again made a continuing obJection to
any evidence thatwas obtained as aresult of the stop, including any evidence taken from the
vehicle and any :stvaternents lmad.e by Appellant that would not have'been obtained but for the
stop of the Vehicle. The Trial Court no_ted Appellant’s cOntinuing objection and Stated that |
Appellant did not need to continue to object'to such evidence throughout the trial. Tr.-II,
ppl61517l6 | | o o
During his trial testlmony, Officer Gonzales acknowledged that there were always
cars travellng. on nghway 278 where the vehicle in question was .pulled ‘and that. the
- Walgreens where the-vehicle pulled over was open for business even at 2:30 in-the morning.
Ofﬁcer Gonzales also acknowledged that there was a large subdivision and golf course
nearby Tr. 1L pp 47, l 4 — 48 1. 24. He further testiﬁed that the speed of the vehicle in
question caught his attention, but admitted that if the vehicle had been traveling at a faster
rate of speed, he probably would not have ignored the vehicle and would have still stopped
it. Tr. IL p. 46, 11. 7-19. | | |
At the conclusion of the trial testimony, Appellant again argued fornthe suppression.
of the evidence based on the unlawful‘s‘top of the vehicle. Appellant asserted to the Trial |
_Court that the clear inference froni Officer Gonzales’ trial testimony was that even though.
the vehicle in question was not the only car he saw, he was-going to stop- the vehicle
regardless and regardless‘ of what speed it was traveling. Appellant also reiterated to the
Trial Court that Officer Gonzales’ trial testimony confirmed the existence of tra’ffic in the

area even during the early morning hours, especially where there was large residential area
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nearby as well as a nighttime pharmacy. The Trial Court once again denied the motion to
suppress. Tr. I pp. 178,1. 12~ 182, 1. 19.
Discussion

The stop of the vehicle in question was hot supported by either probable cause or -
reasonablé sUspicion. The Fourth Amendment guarantees “[t]he right of the i)eople to be
secure in their persons, houses, papers, and effects, against unreasonable searches and
seizures.”’ U.S. ConsT. AMEND. IV. The stopping of a vehicle and the detention of its
occupants constitute a seizure and implicates the Fourth Amendment's prohibition against
unreasonable searches and seizures. State v. Butler, 353 S.C. 383, 389, 577 S.E.2d 498, 501

(Ct. App. 2003) (citing Delaware v. Prouse, 440 U.S. 648, 653-54, (1979)).

“As a genéral matter, the decision to stop an automobile is reasonable where the
police ha\}e probable cause to beiieve that a traffic violation has occurred.” State v. Butler,
343 S.C. 198, 201, 539 S.E.2d 414, 415 (Ct. App. 2000). Our courts have held that in
South Carolina, however, an éfﬁcer ma'y stop and briefly detain the occupants of a car
without treading on Fourth Amendmerﬁ rights, even without probable. cause to arrest, if he
has a réasonable suspicion that the occupants are involved in criminal activity. Id.; Sikes v.

State, 323 S.C. 28, 30-31, 448 S.E.2d 560, 562 (1994); Knight v. State, 284 S.C. 138, 141,

325 S.E.2d 535, 537 (1985). « ‘[A] policeman who lacks probable cause but whose
observations . lead him reasonably to suspect that a particular person has committed, is
committing, or is about to commit a crime, may detain that person briefly in order to

investigate the circumstances that provoke that suspicion.” ” State v. Nelson, 336 S.C. 186,

192, 519 S.E.2d 786, 789 (1999) (quoting Berkemer v. McCarty, 468 U.S. 420, 439 (1984)).'

12



““Reasonable suspicion’ requires a ‘particularized and objective basis that would

lead one to suspect another of criminal activity.”  State v. Khingratsaiphon, 352 S.C. 62, 69,

572 S.E.2d 456, 459 (2002) (quoting United States v. Cortez, 449 U.S. 411, 418 (1981)). “In
determining ‘whether reasonable suspicion exists, ‘the totality of the circumstancg——the
~ whole pictur?—" must be cqnsidered.”.lgd; (quoting Q)_rg,_ 449 U.S. at 417); ﬁ also State
v. Woodruff, 344 S.C. 537, 546, 544 S.E.v2d 290, 295 (Ct. App. 2001) | (“The term
‘reasonable suspicion’ requires a particularized and objective basis that would lead one to
suspect another of criminal activity. In determining whether reasonable suspicion exists, the ‘
whole picture rﬁuét be considered.”) Reasonable suspicion is somethipg more than an
inchoate and unparticularized suspicion or hunch. Butler, 343 S.C. at 202,‘ 539 S.E.2d at
416. However, it is less than' the level required for probable cause. Id.
Here, it was undisputed that Officer Gonzales did not have probable’ cause to stop
the vehicle in question where the State presented no evidence that the vehicle had violated .
any traffic laws. Qfﬁcer Gonzales admitted he did not learn that the tag was suspended until
after he had already stopbed the vehicle. Tr. I pp. 14, 1. 14 — 15, 1. 2; 27,1. 9 - 28, 1. 1.
Therefore, for the stop of the vehicle to have been lawful, Officer Gonzales must have had
‘ reasonable suspicion that the occupants of the vehicle were engaged in criminal activity.
The State was required to have shown a particularized and objective basis that would have
led Officer Gonzaies to suspc/aét that the occupants of the vehicle he stopped were engaged in
criminal activity.- ' | |
Th¢ only facts known by Officer Goﬁzales when he stopped the vehicle in question
wére that (1) the vehicle was spotted 0.7 miles away from a burglary that had been

committed minutes earlier during the early morning hours of November 29, 2010; and (2)
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the vehicle ‘was slowly approaching a stop sign on a side street to turn right onto a major

thoroughfare. Tr. L. pp. 14, 11. 1-13; 25, 1. 16 —26, 1. 8; 32, 1. 4-8; 38, 11. 7-10; 40, 11. 5-23.

The factors not known by Officer Gonzales or otherwise not observed by him were

~ the following:

1.

Officer Gonzales had no information about how the burglary at the jewelry
store was committed, whether it was by someone on foot b1cycle or vehicle.
Tr. L p. 24, 11. 13-23;

Officer Gonzales did not have any description of the possible suspects of the
burglary. Tr. L p. 24, 11. 13-23;

Officer Gonzales did not see multiple eccupants in the Vehicle until after he
stopped the vehicle and could only see the driver when he decided to stop the
vehicle. Tr. L pp.31,1.13-32,1.3;

Officer Gonzales did not observe the vehicle or its .occupants driving

. evasively or otherwise engaging in any evasive conduct. Tr. L. pp. 31, 1. 13 -

32,1.3;

Office Gonzales testified that the driver of the vehicle did not attempt to flee
when Officer Gonzales activated his blue lights to pull the vehicle over. Tr. 1. .
pp. 26, 1. 20-27,1. 1; and

Officer Gonzales did not observe what type ef clothing the occuparits were
wearing until after he stopped the vehicle. Tr. L. pp. 31, 1. 13 -32,1. 3.

Officer Gonzales also acknowledged that he did not see this part1cular vehicle in

question when he ‘was dnvmg from Dan’s Fan City to the Jewelry store and had actually

seen a another vehicle when he was on his way to the burglary scene. That was the vehicle

he was looking for when he left the jewelry store. If he Had seen that vehicle, he would

have stopped it instead. Tr. L. pp. 13, H. 19-25; 21, 1I. 8-11; 21, 1. 19-22, 1. 4; 22, 1. 5-18.

His plan was really just to stop any vehicle he observed.

Officer Gonzales also conceded during the suppression hearing that the vehicle in

which Appellant was riding was not in fact the only vehicle on the road in the area of the |

14



~ burglary. Tr. Lp. 29, 11 l;l 1. In fact, the in-car video showed another \rehicle ‘stopped right
ata stoplight when Ofﬁcer Gonzales 'pulle'd over the Vehicle in Question -~ Once the vehicle
pulled over at the Walgreens the in-car video showed at least elghteen other Vehlcles e1ther
in the Walgreens parkmg lot or dr1v1ng on the highway in the background dur1ng Just the
first few minutes of _the '!stop. & State s Ex. 3 (1n-car video). The vehicl‘e that Officer
Gonzales stopped i)vas by no means the lone Vehicle on the road in an area 0.7 miles away
from the' scené of the burglary‘during alate hour at night. -
| Considering the 'totality of the circumstances, the mere fact that th‘e vehicle in
| »questxon was observed 0.7 miles away from the burglary during the early mormng hours of
_November 29, 2010 and was on a side street slowly approaching a stop sign to turn right
onto a major thoroughfare d1d not establish the required particularized and objective basis
that wodld "lead one. to susp.ect- another of criminal acti_vity. First, a defendant’s general

proximity to the crime scene, in a i/ehicle, cannot support reasonable suspicion. See United

States v. Moore, 983 F. Supp.2d 1030, 1034 (ED. Wis. 2013); see also United States v:
Baskin, 401 F.3d 7é8’, 79l (7th'Cir. 20‘05) (stating that “a defendant's mere presence in an
area of expected criminal activity does not in and of itself justify an investigatory stop”).

| That the vehicle in Which Appellant was riding was slowly approaching a stop sign
on a sidep street to turn-onto‘a rnajor‘.thoronghfare is also not an indication of criminal
activity./ In fact, l)fﬁcer Gonzales adrnitted that it wouldvhave heen improper for someone
to have been driving down a private road at a high rate of speed. Tr. L pp. 24, L. 24 -25,1 |
‘12 40, 11. 5-23. Ofﬁcer Gonzales also admrtted during trial that he likely would have pulled

the Vehlcle even 1f it had been travehng ata faster rate of speed Tr. IL p. 46, 11. 7-19.
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The lateness of the hour, without anything more, is also not sufficient to support

reasonable suspicion of criminal activity to justify Officer Gonzales’ stop of the vehicle. Cf.

United States v. Lender, 985 F.2d 151, 154 (4th Cir. 1993) (observing that while “lateness of
the hour is-another fact that may raise the level of éuspicion,” additional factors justified the
detention of the defendant in that case where officers observed the defendant engéged in
behavior that looked like a drug transabtion). In addition, the in-care video confirmed that
the vehicle in question wa;s not the only Vemcle on the road at this .late hour. See State’s Ex.
‘ 43‘ (in-car video).

The factors cited by the Trial Court gain little, if any; strength when put ‘toge“ther.
Together, they did not give Officer Gonzales th:e ﬁecessary, reasonable, articulable suspicion
of criminal activity. Ofﬁcer.Gonzales fnay havév-relied on a hunchlthat tfle vehicle he

stopped had been involved in the burglary, but “inarticulate hunches” do not support

detentions. Delaware v. Prouse, 440 US. 648, 661 (1979); Terry v. Ohio, 392 US. 1, 22
(1968). The seércﬁ was nét constitutional simply because the fruits justified the arrests.
Smith v. Ohio, 494 U.S. 541 (1_990). ' ~

The stép of  the vehicle in which Appellaﬁt was riding was not justified.
Accordingly, Appellant’s motion to suppress all evidence deriving from the stop, including
any resulting alleged statements or confessions, silould have been granted. Because such
evidence was inadmissible as fruit of the poisonous tree, Appellant’s convictions for second

degree burglary, grand larceny, and third degree arson should be reversed. See Wong Sun

v. United States, 371 U.S. 471 (1963); Sikes v. State, 323 S.C. 28, 448 S.E.2d 560 (1994).



CONCLUSION

For the reasons set forth herein, Appellant' Andre DeCoéta' respectquy requests this
~ Court to suppress the evidence obtained as a result of the unlawful stop of the vehicle and
reverse his convictions for second degree burglary, grand larceﬁy, and third degree arson.

Respéctfully submitted,

R
Carmen V. Ganjehsani '
Appellate Defender

ATTORNEY FOR APPELLANT

This 26th day of Séptémber, 2014.
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