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THOMAS, J.: Jason Alan Johnson appeals his conviction for trafficking
methamphetamine in an amount of twenty-eight grams or more, but less than one
hundred grams. Johnson argues the circuit court erred in (1) denying his motion to
suppress evidence stemming from a warrant he alleges was obtained without
probable cause after an illegal entry and warrantless search, and (2) rulingas a
matter of law that all of the mixture that contained methamphetamine would count
towards its weight, admitting such evidence, and ordering defense counsel not to



argue that fact to the jury, which Johnson contends violated statutory intent and
the Sixth Amendment. We affirm. o

FACTS/PROCEDURAL HISTORY

On February 27, 2011, an arrest warrant was issued for Brandi Quinn for
malicious injury to property. That morning, York County Sheriff's Deputy John
Stagner located Quinn's car at the Best Way Inn in Rock Hill. Deputy Stagner
kept watch on Quinn's car and called for backup, after which Deputies Rachel
Gladden and Tony Bolin arrived at the hotel. The deputies verified with hotel
management which room Quinn was staying in and learned that she had checked
into the hotel the previous day. Before approaching Quinn's room, Deputy '
Gladden informed the other deputies that there would probably be drugs in the
room.! The deputies then approached Quinn's room and knocked. Quinn did not
immediately come to the door; instead, the deputies heard movement and
whispering within the room. After a few minutes, Quinn partially opened the door
but remained largely concealed behind it, which caused the deputies to worry that
Quinn was concealing something or someone behind the door.

Quinn backed further into the room and the deputies entered the room to execute
the arrest warrant. Upon entering the room, the deputies observed two persons
under the covers of the beds, possibly trying to hide. The deputies ordered the two
individuals under the bed covers to show their hands. One individual, Corey
Catoe, complied with the deputies' orders and showed his hands, while the other
individual, Johnson, showed his hands twice but put them back under the covers.
The deputies testified they became increasingly concerned for their safety because
of the possibility Johnson was concealing a weapon. At that point, the deputies -
detained Catoe and Johnson and observed gang-related tattoos on Johnson.

After detaining Catoe and Johnson, Deputies Bolin and Stagner performed a

~ protective sweep of the hotel room, which included the bathroom and under the
beds. The deputies testified the purpose of the protectlve sweep was to look for

weapons or other individuals in the room out of concern for officer safety. During

the protective sweep of the room, Deputies Bolin and Stagner observed computer

! Deputy Gladden testified that prior to her arrival at the hotel, she received
information from a family member of Quinn that Qumn might be under the
influence of methamphetamine. . '



equipment throughout the room, much of it disassembled.” The deputies also
observed syringes, razor blades, a white ash substance on the floor, and aluminum
foil consistent with drug packaging. Deputy Stagner testified he observed a digital
scale during the protective sweep. According to Deputy Stagner, the deputies did
not open, move, or manipulate anything during the protective sweep. Quinn's
arrest, the detention of Catoe and Johnson, and the protective sweep. all occurred
in a short amount of time. Deputy Stagner testified these events happened

simultaneously.

Deputy Gladden called another deputy in order to obtain a search warrant from a
magistrate, and the procured search warrant stated the following reason for
searching the hotel room:

Deputies arrested a female suspect from this room on a
warrant for malicious injury to property. While deputies
were in the room, deputies observed numerous laptop
computers and electronic equipment, two unused capped
syringes, a package of razor blades, and multiple small
tin foil packages consistent with that of drug packaging.
The female suspect taken into custody also has a prior
drug related conviction.

It took approximately one hour for the search warrant to arrive at the scene, and
during that time the deputies remained at the room but did not fully search it.
After the warrant arrived, law enforcement found a bottle containing a mixture of
liquid and methamphetamine. The mixture within the bottle was being processed
in the "Shake and Bake" method of methamphetamine production, under which
some of the materials within the bottle are strained off during the production
process. Investigator Nick Schifferle testified a reaction within the bottle had
already produced methamphetamine; however, further steps were needed to create

2 From our reading of Deputy Bolin's testimony, these computers were
immediately visible upon the deputies' initial entrance into the room. According -
to Deputy Bolin, he believed the computers might be stolen, as the deputies had
information that people were stealing computers and obtaining personal
information from the computers' hard drives. Deputy Stagner testified the number
of computers in the room was suspicious considering that Quinn had checked into
the room the previous day, and he thought the individuals may have been using
computer parts in narcotics production.




usable methamphetamine. According to Schifferle, the mixture within the bottle
was treated as hazardous waste, as it was in an "extremely dangerous” state that
~ could have caused an explosion. :

Johnson was indicted for trafficking methamphetamine and the case proceeded to
a jury trial in York County. Initially, Johnson was tried with Catoe. Johnson
joined his co-defendant's pretrial motion to suppress evidence obtained in the
search of the hotel room, contending that the search was illegal. During the
suppression hearing, the State offered testimony regarding the search warrant and
the underlying basis for the deputies' entry into the hotel room. At the end of the
hearing, the circuit court ruled the evidence should not be suppressed and was
admissible, finding the protective sweep was justified to ensure the deputies’
safety. The circuit court also found the plain view exception applied to the
evidence in the hotel room. Catoe entered a guilty plea amidst the suppression
hearing. o :

Johnson joined Catoe's motion in limine contending that only the weight of the
finished product of methamphetamine should count towards the weight of the
substance. During the State's case, Johnson reiterated that argument in objecting
to testimony concerning the weight of the mixture of liquid and methamphetamine
and asserting the weight of the mixture should not come into evidence. The circuit
court stated that, as it read the relevant statutes concerning methamphetamine, the
legislature intended for the weight of methamphetamine to include the weight of
any material, compound, mixture, or preparation containing methamphetamine.
Subsequently, the circuit court ruled that all of the mixture would count as
methamphetamine. After the circuit court's ruling, defense counsel objected on
the ground that the statute was overly broad and unconstitutional; this objection
was overruled. Additionally, the circuit court prohibited defense counsel from
making any argument to the jury that all of the mixture could not be considered
methamphetamine. The jury found Johnson guilty of trafficking
methamphetamine in an amount of twenty-eight grams or more, but less than one
hundred grams, and the circuit court sentenced him to twenty-eight years'
imprisonment. This appeal followed. |

ISSUES ON APPEAL

I Did the circuit court err in denying Johnson's motion to suppress evidence
stemming from a warrant he alleges was obtained without probable cause
after an illegal entry and warrantless search?



II.  Did the circuit court err in ruling as a matter of law that all of the mixture
which contained methamphetamine would count towards its weight,
admitting such evidence, and ordering defense counsel not to argue that fact

to the jury?

STANDARD OF REVIEW

"In criminal cases, the appellate court sits to review errors of law only."™ State v.
Williams, 386 S.C. 503, 509, 690 S.E.2d 62, 65 (2010) (quoting State v. Wilson,
3458.C. 1, 5, 545 S.E.2d 827, 829 (2001)). "The admission of evidence is within
the discretion of the trial court and will not be reversed absent an abuse of
discretion." State v. Gaster, 349 S.C. 545, 557, 564 S.E.2d 87, 93 (2002). "An
abuse of discretion occurs when the trial court's ruling is based on an error of law
or, when grounded in factual conclusions, is without evidentiary support." State v.
Jennings, 394 S.C. 473, 477-78, 716 S.E.2d 91, 93 (2011) (quoting Clark v.
Cantrell, 339 S.C. 369, 389, 529 S.E.2d 528, 539 (2000)).

LAW/ANALYSIS
L Circuit Court's Denial of Johnson's Motion to Suppress Evidence

Johnson argues the exigent circumstances and search incident to arrest exceptions
do not apply to this case, as Quinn had been arrested and posed no threat prior to
the deputies' search of the hotel room. He maintains that even if the deputies'
claims regarding potential danger had merit, any danger was precipitated by their
needless, warrantless entry into the room. Johnson claims the circuit court erred in
ruling the plain view exception applied, as the deputies' initial intrusion affording
them the plain view was not lawful. Additionally, he asserts the incriminating
nature of the evidence was not immediately apparent, as the deputies only
observed computer equipment during their initial entry into the room. Johnson
contends the deputies observed the other evidence listed in the warrant after
repeatedly entering and re-entering the room. Therefore, Johnson considers all of
the evidence from the hotel room to be fruit of the poisonous tree that should have

been suppressed.

"When reviewing a Fourth Amendment search and seizure case, an appellate court
must affirm if there is any evidence to support the ruling." State v. Wright, 391
S.C. 436, 442, 706 S.E.2d 324, 326 (2011). "The appellate court will reverse only




when there is clear error." Id. (citing State v. Missouri, 361 S.C. 107, 111, 603
S.E.2d 594, 596 (2004)). "[T]his deference does not bar this Court from
conducting its own review of the record to determine whether the trial judge's
decision is supported by the evidence." State v. Tindall, 388 S.C. 518, 521, 698
S.E.2d 203, 205 (2010).°

Generally, a warrantless search is per se unreasonable and thus violates the Fourth
Amendment's prohibition against unreasonable searches and seizures. State v.
Abdullah, 357 S.C. 344, 350, 592 S.E.2d 344, 348 (Ct. App. 2004). "However, a
warrantless search will withstand constitutional scrutiny where the search falls
~ within one of a few specifically established and well delineated exceptions to the
Fourth Amendment exclusionary rule." Id. "[B]ecause the ultimate touchstone of
the Fourth Amendment is 'reasonableness,’ the warrant requirement is subject to
certain exceptions." State v. Herring, 387 S.C. 201, 210, 692 S.E.2d 490, 494
(2009) (citing Katz v. United States, 389 U.S. 347, 357 (1967)). "The exigent

3 In State v. Morris, 395 S.C. 600, 720 S.E.2d 468 (Ct. App. 2011), this court
considered the scope of an appellate court's review of the record in a Fourth

Amendment case:

Tindall articulated the standard of review subsequently
repeated in Wright. However, Tindall's ensuing
discussion included a footnote explaining that this
standard of review requires a two-part analysis: (1)
whether the record supports the trial court's factual
findings and (2) whether those factual findings establish

- reasonable suspicion or probable cause. See Tindall, 388
S.C. at 523 n.5, 698 S.E.2d at 206 n.5 ("While we
acknowledge that we review under the deferential 'any
evidence' standard, this Court still must review the
record to determine if the trial judge's ultimate
determination is supported by the evidence. In short, we
must ask first, whether the record supports the trial
court's assumed findings . . . and second, whether these
facts support a finding that the officer had reasonable
suspicion of a serious crime to justify continued
detention of Tindall." (citation omitted)).

Morris, 395 S.C. at 606 n.2, 720 S.E.2d at 471 n.2 (alteration in original).



circumstances doctrine provides an exception to the Fourth Amendments [sic]
protection against warrantless searches, but only where, from an objective
standard, a compelling need for official action and no time to secure a warrant
exist." Abdullah, 357 S.C. at 351, 592 S.E.2d at 348. A warrantless search is
justified under the exigent circumstances doctrine where there is a risk of danger
to police. Id. (citing Minnesota v. Olson, 495 U.S. 91, 100 (1990)). "In such
circumstances, a protective sweep of the premises may be permitted." Jd. (citing
Maryland v. Buie, 494 U.S. 325, 337 (1990)). “A 'protective sweep' is a quick and
limited search of premises, incident to an arrest and conducted to protect the safety
of police officers or others." Maryland v. Buie, 494 U.S. 325, 327 (1990).

In the present case, the deputies approached Quinn's hotel room to execute an
arrest warrant. After the deputies knocked, Quinn delayed coming to the door for
a few minutes; during that time the deputies heard movement and whispering from
within the room. Quinn eventually cracked the door open, remaining largely
concealed behind it, which caused the deputies to become concerned and uneasy
about what Quinn might have been concealing behind the door. As the deputies
entered the room to arrest Quinn, they observed computers throughout the room in
various states of disassembly. Deputies Bolin and Stagner both suspected these
computers might have been used in illegal activity. Additionally, the deputies saw
Catoe and Johnson in the room's beds under the covers, possibly hiding. After the'
deputies ordered them to show their hands, Catoe complied but Johnson twice
showed his hands and put them back under the covers, which caused the deputies

. to worry that Johnson had a weapon. Deputy Stagner detained Johnson and
observed gang-related tattoos on him. The deputies immediately performed a
protective sweep of the room out of concern for officer safety; according to
Deputy Stagner these events in the hotel room all happened simultaneously. We
find these circumstances rightfully compelled the protective sweep to ensure the
deputies' safety. See State v. Brown, 289 S.C. 581, 587, 347 S.E.2d 882, 886
(1986) (finding that a protective sweep of a motel room was justified because it
was reasonable to believe that concealed persons within the room might pose a
danger); Abdullah, 357 S.C. at 351, 592 S.E.2d at 348 (noting a protective sweep
may be permitted under the exigent circumstances doctrine where there is a risk of
~ danger to police); id. at 352, 592 S.E.2d at 348 (holding the totality of the
circumstances gave officers reasonable grounds from an objective standard for a
search of the premises with a goal of securing the scene against perpetrators); id.

at 352, 592 S.E.2d at 349 (stating it was improvident to presuppose that subdumg
the defendant foreclosed the officers' objectively reasonable need to perform a
protective sweep of the premises). While Johnson claims the deputies viewed the




evidence by improperly entering and re-entering the room while waiting for the
warrant, the deputies testified that the evidence giving rise to probable cause was
all visible during the protective sweep. The deputies maintained they did not
manipulate the evidence in any way. Additionally, the reasonableness of the
deputies' conduct can be inferred from their decision to obtain a search warrant
before fully searching the room. See Abdullah, 357 S.C. at 352, 592 S.E.2d at 348
(holding "the reasonableness of the officers' conduct may be further gleaned from
the decision to secure a warrant to seize the contraband once the protective sweep
was concluded and exigent circumstances unquestionably ceased to exist").

We disagree with Johnson's contention that this case resembles the facts of Brown,
289 S.C. 581, 347 S.E.2d 882, in which our supreme court found exigent
circumstances did not excuse a warrantless search. In Brown, law enforcement
never obtained an arrest or search warrant despite performing surveillance of a
murder suspect's motel room for two and one-half hours. /d. at 586, 347 S.E.2d at
885. Law enforcement eventually called the suspect via phone and ordered him
and any others to exit the room. /d. After the suspect and others exited the room
and were arrested, law enforcement performed a protective sweep of the room. Jd.
Our supreme court noted that the protective sweep was justified because it was
reasonable to believe that concealed persons within the room might pose a danger.
Id. at 587,347 S.E.2d at 886. However, the court held the State failed to meet its
burden of proof to justify the warrantless search under the exigent circumstances
exception because the State could not explain law enforcement's failure to obtain
any type of warrant during the lengthy surveillance period. Id. at 587-88, 347
S.E.2d at 886. Such facts are distinguishable from the case at hand, as the
deputies had a valid arrest warrant and the entry and protective sweep of the hotel
room were immediately incident to executing that arrest warrant.

"Under the ‘plain view' exception to the warrant requirement, objects falling within
the plain view of a law enforcement officer who is rightfully in a position to view
the objects are subject to seizure and may be introduced as evidence.” State v.
Beckham, 334 S.C. 302, 317, 513 S.E.2d 606, 613 (1999). To satisfy the "plain
view" exception, two elements must be met: "(1) the initial intrusion which
afforded the authorities the plain view was lawful and (2) the incriminating nature
of the evidence was immediately apparent to the seizing authorities." Wright, 391
S.C. at 443, 706 S.E.2d at 327. '

We find the initial intrusion which afforded the authorities the plain view of the
evidence was lawful. The validity of Quinn's arrest warrant has not been




challenged, and "police are allowed to enter a hotel room to arrest an occupant
when acting pursuant to a valid arrest warrant." Goins v. State, 397 S.C. 568, 574,
726 S.E.2d 1, 4 (2012). Johnson claims in his brief that Quinn was in custody
when the deputies entered the hotel room, and thus the initial warrantless search of
the room was illegal. He cites United States v. Coles, 437 F.3d 361, 366 (3d Cir.
2006) for the proposition that "[e]xigent circumstances, however, do not meet
Fourth Amendment standards if the government deliberately creates them."
However, each of the deputies testified that they entered the hotel room to arrest
Quinn after she backed further into the room; therefore, the deputies' i_nitial
intrusion into the room was justified by the execution of a valid arrest warrant.
Furthermore, as the deputies' protective sweep shortly after entering the room was
justified through the exigent circumstance of ensuring officer safety, the deputies'
intrusion that afforded them the plain view of the evidence was lawful.

We also find the incriminating nature of the evidence was immediately apparent to
the deputies. Upon initially entering the room, the deputies observed an inordinate
number of computers, many in states of disassembly. Deputy Bolin testified the
presence of multiple disassembled computers constituted probable cause that a
crime had been committed because of the "amount of time that [the occupants]
were in the hotel room, the amount of computers in the hotel room, and the work
that was being done to them." He suspected the computers had been stolen and
were being used to extract personal information from the hard drives. Deputy
Stagner stated the large number of computers and equipment was suspicious given
that Quinn had checked into the hotel the previous day; he also noted that
computers could be used in manufacturing narcotics. During the protective sweep,
the deputies observed two uncapped syringes, a package of razor blades, and
aluminum foil packaging consistent with drug packaging. While not stated in the
search warrant, Deputy Stagner also observed a digital scale. The deputies
considered this evidence indicative of illegal drug activity.

The testimony presented at the suppression hearing indicated that the
incriminating nature of the evidence in the hotel room was immediately apparent
to the deputies. Furthermore, Deputy Gladden testified that prior to her arrival at
the hotel, she received information that Quinn might be under the influence of

~ methamphetamine. Based on the totality of the circumstances, we find the

magistrate had a substantial basis for concluding probable cause existed to justify
the issuance of a search warrant. See State v. Bellamy, 336 S.C. 140, 143, 519
S.E.2d 347, 348 (1999) (stating a magistrate may issue a search warrant only upon
a finding of probable cause); State v. Weston, 329 S.C. 287, 290, 494 S.E.2d 801,
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802 (1997) ("A reviewing court should give:great deference to a magistrate's
determination of probable cause."); State v. Davis, 354 S.C. 348, 356, 580'S.E.2d

778,782 (Ct. App: 2003) (noting that a magistrate making a probable cause

determiination should "make-a practical, common-sense decision whether, given

all the circumstances ‘set forth in the affidavit before him, . . . there is:a fair
‘probability that contraband or-evidence of a crime. will be found in a particular

p'l;e_l;c__e'"'".-.(;efl;te':rat-ion-=in' original) (quoting Jilinois v. Gates, 462.U.S. 213, 214
(1983))); State v. Dupree, 354 8.C. 676,683,583 S.E.2d 437, 441 (Ct. App. 2003)

("An appellatecourt reviewing the decision to issue a search warrant should
decide whether the magistrate had a substantial basis for concluding probable
cause:existed.. This review, like the determination by the magistrate, is governed

by the‘totality of the circumstances' test." (internal citations omitted)). The search

‘warrant obtained for the hotel room was properly founded on probable cause

resulting from items i plain view of deputies lawfully conducting a protective

sweep: “Therefore, we hold the circuit court acted within its discretion in admitting
the evidence obtained in the search-of the hotel room.

I. Circuit.Court's Rulings Concerning the Weight of Methamphetamine
Section 44-53-375(C) of the South Catolina:Code (Supp. 2013)" states:

(C) A person who knowingly sells, manufactures,
delivers; purchases, or brings-into this-State, or who
provides financial assistance or otherwise aids; abets,

attempts, or conspires.to sell, manufacture, deliver,
_purchase, or bring into this State; or. who is knowingly in
actual or constructive possession .or who knowingly

. attempts to become in actual or constructive possession

often grams or more. of methamphetamine or cocaine © -
base, as defined and otherwise limited in Section 44-53-
110, 44-53-210(d)(1), or-44-53-210(d)(2), is guilty ofa
felony which is known as "trafficking in -
methamphietaming or cocaine base” . ... -

*The-code provision in effect at the time Johnson committed the offense in 2011
has riot since been amended; thus, we cite tothe current version of sectioni 44-53-
375. '
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The statute goes on to prescribe sentencing based on the amount of
methamphetamine involved. See S.C. Code Ann. § 44-53-375(C)(2) (Supp. 2013)
(setting the punishment for "trafficking in methamphetamine or cocaine base" in
an amount of twenty-eight grams or more, but less than one hundred grams).

Section 44-53-110 of the South Carolina Code (Supp. 2013)’ defines
methamphetamine: "'Methamphetamine' includes any salt, isomer, or salt of an
isomer, or any mixture or compound containing amphetamine or
methamphetamine. Methamphetamine is commonly referred to as 'crank’, ‘ice', or
‘crystal meth"™ (emphasis added). Additionally, subsection 44-53-210(d)(2) (Supp.
2013)° states Schedule II narcotics include: "Unless specifically excepted or unless
listed in another schedule, any material, compound, mixture, or preparation which
contains any quantity of the following substances having a stimulant effect on the
central nervous system: . . . Methamphetamine, its salts, and salts of isomers"
(emphasis added). In regards to the weight of controlled substances, section 44-
53-392 of the South Carolina Code (Supp. 2013)” states, "Notwithstanding any
other provision of this article, the weight of any controlled substance referenced in
this article is the weight of that substance in pure form or any compound or
mixture thereof" (emphasis added).

The language of section 44-53-392, which defines the weight of methamphetamine
as "the weight of that substance in pure form or any compound or mixture
thereof," is plain and unambiguous, and clearly and definitely includes a mixture
containing liquid and methamphetamine. The cardinal rule of statutory
construction is to ascertain and effectuate the intent of the legislature. State v.
Jacobs, 393 S.C. 584, 587, 713 S.E.2d 621, 622 (2011). "As such, a court must
abide by the plain meaning of the words of a statute." Jd. "This Court should

* Section 44-53-110 has recently been amended by 2014 S.C. Laws Acts 221. The
relevant language quoted here is not affected by the amendment, but it is now
found at subsection 44-53-110(28).

§ The code provision in effect at the time Johnson committed the offense in 2011
has not since been amended; thus, we cite to the current version of section 44-53-
210. '

7 The code provision in effect at the time Johnson committed the offense in 2011
has not since been amended; thus, we cite to the current version of section 44-53-

392.



give words their plainand ordinary meaning, without resort to subtle or forced
const;r-uct‘ion to limit or exparid the sta_t-‘ute'-sﬁope’r-'ation.;' " Graziav. S:C. State
Plastering; LLC, 390'S.C. 562, 569,703 8.E.2d 197, 200 (2010) (quoting Ward .
West Oil €o.; Inc., 387:-S.C. 268, 273-74, 692 §.E.2d 516, 519 (2010)). "Where
the statute's language is plain and unambiguous, and conveys a clear and definite
‘meaning, the rules of statutory interpretation are not needed and the court has no
right to impose-another meaning." Hodgesv. Rainey; 341 S.C. 79, 85, 533 S.E.2d
578, 581 (2000). "‘What a legislature says in the text of a statute is considered the
best evidence-of the legislative intent or will. Therefore, the courts-are-bound to.
give effect to-the expressed intent of the legislature." 7d: (quoting Norman J.
'S_inge'r'--,,_Sittherland-Stafutory Construction § 46.03-at 94 (5th ed. 1992)). We are
convinced the plain and ordinary meaning of the statute defines the weight of
methamphetamine to. include the weight of the mixture of liquid and
methamphetamine:at issue in this case.

We do not agree with Johnson's contention that thie legislature requires the
m'ethamﬁhet_énﬁne'tof bérusable methamphetamine, nor do we agree that-the statute
disregards thie weight of byproducts in the manufacturing process. Subsection 44-
53-376(A)-of the South Carolina Code (Supp. 2013)* states, "It is unlawful for a
‘person to knowingly cause to be disposed any waste from the production of
methamphetamine-or knowingly assist, solicit, or conspire with.another to dispose
of methamphetamine waste." Johnson cites subsection 44-53-376(A) in-arguing
that South-Carolina drug statutes recognize that methamphetamine contains
unusable by-prodiicts, and "any mixture" of methamphetamine was not intended to
include the waste from the production of the:drug. We disagree with this
argument; as the plain-and unambiguous language of sections 44-53-110, 44-53-
210, 44-53:375, and 44-53-392 clearly and definitely includes a mixture
containing liquid and methamphetamine. Additionally, section 44-53-392 of the
§outh Carolina:Code (Supp. 2013) states, "Notwithstanding any other-provision-of
this article, the weight of any controlled substance referenced in this article is the
weight of that substance in pure form or any compound or mixture thereof"
(emphasis added). |

Johnson argues thecirouit court ._impr:i)perly;rgliéd,\.g;i State v. Kerr, 299 S.C. 108,
382 S.E.2d 895 (1989), in ruling on this issue. In Kerr, our supreme court held

¥ The code provision in effect at the time Johnson committed the offense in 2011
has not since been amended; thus, we cite to the current version of section 44-53-
376.
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section 44-53-370, by its clear and unambiguous terms, applied to the weight ofa

mixkture coritaining cocaine and not merely the weight of the cocaine in its pure

form. Id. at 109, 382 S.E.2d at 896. The court then quoted from Sheriff of

Humboldt Cnty. v. Lang, 763 P.2d 56, 58-59 (Nev. 1988), to express the rationale

behind the statute, explaining that diluted cocaine increases the amount of
consumption and potential harm. Kerr, 299 S.C. at 109-10, 382 S.E.2d at 896-97.
Johnson points out that this rationale does not exist with respect to unfinished
mixtures of methamphetamine. However, the circuit court never attributed the
reasoriing expressed in Kerr.and Lang to the methamphetamme statute; in fact, the
court noted that this reasoning would not apply to an unfinished mixture of
methamphetamine: Instead, the circuit ¢ourt found that the statutory language
regarding, methamphetamme was similar to the unambiguous statutory language in
Kerr, and the court presumed the legislature had considered the "extremely
dangerous” process of manufacturing methamphetamine. The statutory language
deemed clear and unambiguous in Kerr read, "The welght of any controlled
substance in this subsection includes the substancé i puré form or ainy compound
or mixture: of ‘the substance." Id. at 109, 382 S.E.2d at 896 (emphasis omitted)
(quoting S.C. Code Ann. § 44-53-370(e) (1985)). This language is nearly
identical to the language of section 44-53- 392 which we find similarly clear and
unambiguous.

Johnson notes that some federal and state courts use the "market-oriented"
approach when determining the weight of methamphetamine. See 21 U.S.C. §
841(b)(1)(A)(viii) (setting the punishment for a violation involving "50 grams or
more of methamphetam'ine-, its salts, isomers, and salts of its isomers or 500 grams
or more of a mixture orsubstance containing a detectable amount of |
methamphetamniine, its salts, isomers, or salts of its isomers"); Chapman v. United
States, 500 1.8, 453, 461 ( 1991) ("Congress adopted a 'market-oriented' approach
to pumshmg drug trafficking, under which the total quantity of what is distributed,
rathet than the amount of pure drug involved, is used to determine:the length of
the sentence."). We find this-argument unpersuasive. Unlike the states from
which Johnsen cited case law’, we find no authority, either in statute or in
common law, in which this state has adopted or modeled itself after federal drug

_ sentencing laws or the Federal Sentencing Guidelines, which distinguish between

methamphetamine and a mixture of methamphétamine.

] Johnson cited State v: Magness, 165 S.W.3d 300, 303-04 (Tenn. Crim: App.
2004), and State v. Slovik, 71 P.3d 159, 161-63 (Or. Ct. App..2003).



Jo_hnspn also-contends.the circuit court violated his Sixth Amenidment right to a
Jury trial when the coutt precluded him from arguing to the jury that thie entire

weight-of the:mixture ¢ould not be:counted against him. He. lleges this error

deprived him of a trial by jury on an esseritial element of the offense. See
Apprendiv. New Jersey, 530 U.S. 466, 477 (2000) (noting a criminal defendant is
entitled to "a jury determination that [he] is guilty of every element of the criine
with which he:is charged, beyond a reasonable doubt" (alteration in-original)
(quoting: United States v, Gaudin, 515 U:S. 506, 510 ( 1995))). We 'ﬁ'nd'"thq circuit
court did nat efrin precluding Johnsen from. making this argument to the jury; as
this argument is'an erroneous statement of law. See State v. Porfee; 278 8.C. 260,
261, 294-S:E.2d 421,422 (1982) (finding it improper when a prosecutor made an
erroneousstatement of law to the jury).'

CONCLUSION
Forall-of 'th:é foregoihg;‘reaSoris_‘, the decision of'the circuit court is
HUFF and PIEPER, JJ., '-concu r.

10 As we do nat find the citcuit court erred in concluding the weight of the mixture
‘was 1o be considered, we need not address the State's harmless error argument.
See Futch v. McAllister Towing of Georgetown, Inc:, 335 8.C. 598, 613, 518
S.E.2d 5915598 (1999) (noting an appellate court need not address remaining
issues when its-determination of a prior issue is dispositive).
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THE STATE,
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' JASON ALAN JOHNSON,
APPELLANT

Appellate Case No. 2012-267545

Appeal from York County

Lee S. Alford, Circuit Court Judge

Opinion No. 5246

PETITION FOR REHEARING

Appellant asks thls Court to re-examine its opinion in this case and grant rehearing.
Respectﬁllly, the Court’s opinion errs and does ot address crucial portions of appellant’s
arguments Appellant asks for rehearing on both issues on appeal.

_ L Issue ] — The Search

- The Com't erretl in finding this warrantless search was feasonable based on the officers’
alleged fear of two men sleepmg in their underwear at 8:30 AM on Sunday morning. R. 111,1l. 6
- 16. “The ultlmatc touchstone of the Fourth Amendment is reasonableness.” Riley v.

Qalifgmg, 134‘ S-Ct-. 2473, 2482 (2014). “Where a search is undertaken by law enforcement




officials to dxscover evidence of criminal wrongdoing,... reasonableness generally requires the

obtaining of a judicial warran » Id, The entry into the hotel room was pretext for a search
because (1) any percexved threat was not reasonable, and (2) once Brandi was in custody, the
oﬂicers busmess was concluded The Court even recognized that the officers went to the hotel
room loolung for drugs as it noted Deputy Gladden’s statement that there would probably be
drugs in the room. Opuuon at2.

The Com't’s rulmg that a protective sweep justified the warrantless entry, seizure of
Johnson, and search of the motel room wrll allow arrest warrants to be converted into de facto
search warrants. The ofﬁcers were there to arrest Brandi. They accomplished their purpose.
Whether Brandr backed into the room, as the Court gave great weight to on page 9 of the
opinion, 1s of no consequence. The officers detained Brandi as they moved into the room and
could not have gotten past Brandi without first detaining her. Within 20 to 30 seconds, Brandi
was arrested, m handcuﬂ‘s and outside the room. R 193,]1. 24-194,1. 4, R. 33, 1l. 5-8.
Deputy Stagne_r tesh_tfxed that Brandi “was being placed in handcuffs as we were going in.” R.
98, 1L 17 —24. Deputy Bolin testified that they had already detained Brandi and passed her
behind them to DeputyGladden before they entered the hotel room. R.34,11. 2-8.

None__of_ the o_c,cunants of the room made any threatening moves towards Deputy Bolin.
R.42,1L 13—15None of the occupants of the room ever made any threatening movements or
verbally threatencd"D'eputy Stagner. R. 113, 1. 13 —18. The occupants of the room had been
.sleepmg R. 112 ll 1 -3. The officers woke them up. R. 112, 11. 4 —5. Even though the
arrest warrant for Bramh had been executed and accomplished, the officers entered and stayed in

the room. R. _1_ _l_§_, l._'._ 25- 1_17, L 3.




The Court_then erroneously found that Johnson and his co-defendant—mostly naked and

lying in bed—posed such a credible threat to the police that they were compelled to do a

protective S\'vecp' for their own safety. This reasoning overlooks the fact that the most rational
thing to do'for thelr own sofety was simply to leave. Brandi was in custody. The police had
made the an'est aothoriieo by the arrest warrant. Nothing more was authorized and nothing else
~was required to protect themselves or accomplish their objective. The police created their own
perceived “threat" by entenng the room after arresting Brandi. The police may not rely on
manufactured ex1gent clrcumstances when their presence in a place is unlawful. Since Brandi
was in custody, the arrest warrant did not authonze the police to be in the hotel room. United

States v. Coles, 437 F. 3d 361, 366 (3" Cir. 2006); see also, Kentucky v. King, 131 S.Ct. 1849,
1858 (201 l) (holdmg that pohce officers’ pre-exigency conduct must be reasonable in order for

~ exception to._appl_y);_ Johuson v. United States, 333 U.S. 10 (1948) (holding that warrantless entry
.into a hotel room -.was .unjustified because they could have obtained a warrant). For these
reasons, and the reaeo_l_ls' oited in appellant’s brief, the Court should grant rehearing and reverse
* Johnson’s coo\}ioti_qh_.f.f-_l )

Issue 2 —The Weight of the Methamphetamine and Johnson s Sixth Amendment Rights

| Respectfully, thé Court_ erred in several respects in its decision on the issues regarding the
weight of the meiiﬁ&lphgmmm and Johnson’s Sixth Amendment rights. First, the Court ended its
statutory constructlon analysis with the determination that code sections 44-53-110, 44-53.210, 44-
53-375, and 44-53-392 are plain and unambxguous The Court misapprehended Johnson’s argument
that the rules of stattnory construction require more specific statutes to control over more general

statutes. See Q_am of Summerville, Inc. v. J.H. Gayle Constr. Co., 358 S.C. 137, 142, 628

S.E.2d 38, 41 (2006) The statute cnmmahzmg disposal of methamphetamine waste informs the
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general term “mixture.” See S.C. Code Ann. § 44-53-376. Section 44-53-376 states, “It is

unlawful for a @son to knowingly cause to be disposod any waste from the production of
m.ethamphetamino' ' or knowingly assist, solicit, or conspire with another to dispose of
methamphetamme waste.” S.C. Code Ann.§ 44-53-376(A). The enactment of this statute by the
Legislature shows its recogmtton that methamphetamine has significant, inconsumable by-
products When constming this specific provision with the more general statutes criminalizing
methamphetamme lt is clear that “any mixture” was not intended to include the waste from the
production of methamphetannne

The C_oui't also erred in determining that “mixture” should not be defined by the market
- approach. The Court failed to address the ambiguities, overly broad circumstances, and absurd
results that could arise from the failure to adopt a market approach as applied to
methamphetamino.f .See United States v. Stewart, 361 F.3d 373, 377-79 (7" Cir. 2004). The
Seventh Circuit. posited the analogy of a defendant dumping his drugs into a toilet and then being
chargdd with the-..weight of the water in the bowl. Id. The State had no answer for appellant’s
hypothetical at oral argument that under its theory of the meaning of “mixture,” the weight of the
air in the bottle could aiso be counted against appellant. The reasoning behind the market based
: approach is sound and would eliminate the vagaries and absurdities that will arise as a result of
' the Court acceptmg the State s construction.

The Court_also erred in concluding that the trial judge’s prohibition on arguing the weight
of the drugs did,not infringe on appellant’s Sixth Amendment right to a jury trial on this all-
important eléxnént_ of the offense. Sﬁ Apprendi v. New Jersey, 530 U.S. 466, 476-78 (2000).
Judge Alford'ult‘i'xn-atoly_ruled that all of the liquid would count as methamphetamine and that

this question was an issue of law. R. 738, . 4 — 11. Judge Alford also went further and



prohibited the defendant from making any argument to the jury that all of the mixture could not

be oonsidgred metharﬁphetamine. R. 738, 1. 15 — 22. Defense counsel should have been
allowed to argue'-'tolthe jury that of the 60.9 grams of liquid presented to them, only two or three
grams of the'sﬁbst’ﬁﬂcé_ would have been used or sold as methamphetamine. This argument was
suppoﬁed by tﬁé'évidénoe as at most, six grams of useable methamphetamine was in the bottle.
R.484,11. 14 —23 R. 257,11 2—-4.R. 257, 11. 14 - 17. Even if the trial judge did not err in
refusing to chmge the jury on the market approach, his prevention of Johnson arguing to the jury
what constltuted a mlxture deprived him of his right to a jury trial on this element.

Defense éoﬁxiSel’s inability to make such an argument prejudiced Johnson. The solicitor
W able to arg'ue. that the 28 gram threshold amount was met and said that “approximately 70
grams of fneﬂlafnphétamine” was taken out of the bottle from the hotel room. R. 837,1l. 13 -16.
The solicitor said, “It’s a mixture and that's what the law in South Carolina says.
Methamphetamine is any mixture thereof” R. 837, 11. 16 — 18. The solicitor also told the jury
that “[O]nce that | spbstance is methamphetamine in that bottle, [they’re] trafficking in
methamphetaming_.pexj.iod_—period. And that amount was over 28 grams.” R. 838, 1. 9 - 11.
The solicitor was _'i_'_ree to argue this crucial fact to the jury while the trial judge’s order
emasculated any-de__fénsé rebuttal.

The qu&gﬁor_x of how to consider the amounf of liquid in the bottle was foremost in the
jury’s mind as théy St?nt the judge this question:

THE COURT Madame Forelady, members of the jury panel, I got your note out,

you want me to re-instruct you on what constitutes the definition of weight of

methamphetamine. 1 have no idea what you’re asking me there. Can you clarify

whgt it is you want me to instruct you on?

MADAME FORELADY: You instructed us before about what the

methamphetamine, how we judge 28 grams or not. What constitutes the
definition of methamphetamine by law, what that includes.



THE COURT: Are you asking me specifically about any evidence that came in or
are you just asking me generally?

' MADAME FORELADY: We’re asking you about the 60.9.

R.903,1.23 - 904, L 11 (emphasis added); R. 905. The court again read the statutory definitions
for the jury. R.. 904, 1. 12 — 906, 1. 15. The jury was without the benefit of any argument from
the defense concch_iing whether the entire weight of the liquid qualified under the statute. The
closest defense coﬁnsél could come to arguing this point was stating that the bottle was an
unfinished prodﬁct that could not be used, but he could not address its weight or purity. R. 868,
1. 14-18.

State v. Portee, 278 S.C. 260, 294 S.E.Zd 421 (1982) does not support the Court’s
conclusion that arguing about what constituted a “mixture” would have been improper. In
Portee, the pfoéeﬁutor “told the jury that the reasonable doubt standard in criminal cases was

something good defense lawyers use to free guilty defendants.” Portee at 261, 294 S.E.2d at

422. He also told the jury that “reasonable doubt is a ‘defense’ which criminals use when they
have no other defenses.” Id. These statements were clearly improper and infringed on several

constitutional ﬁghts'bf the defendant in Portee. Id. Unlike Portee, it is Johnson’s lack of ability

to contest the State’s case to the_ jury that is at issue.
Even assﬁrﬁing that “mixture” is not defined by a market approach, Johnson should have
been allowed to argue to the jury his interpretation of “mixture” based on the facts of the case.
This de facto directed §erdict and charge on the facts deprived Johnson of his right to a trial by

jury and requires reversal of his conviction and the grant of a new trial. For these reasons, and




the -reasons cited in appellant’s brief, the Court should grant rehearing and reverse Johnson’s

conviction.

David Alexander -
Appellate Defepder

This 14th day of July, 2014.
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‘ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any mdtetial fact or principle of law has been either overlooked or
disregarded, and hence, there is:tio. basis for. gfanting a rehearing. Accordm oly, the
petition for rehearmg is denied. )
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