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STATE OF SOUTH CAROLINA ) '
) INTHE COURT OF COMMON PLEAS
COUNTY OF ANDERSON ) TENTH JUDICIAL CIRCUIT
LNV Corporation, ) C.A.No. 2011-CP-04-2728
)
Plaintiff, )
)
Vvs. ) DEFENDANTS’ SUPPLEMENTAL
_ ) MEMORANDUM IN OPPOSITION
Affordable Hospitality Group, Anderson, ) 1O PLAINTIFF LNV CORPORATION’S
LLC; Diversified Capital Investment ) MoTION To DisMISS
Group, LLC; Jay Berlye; Anderson )
County, South Carolina; and the State of )
South Carolina, )
)
Defendants. )

Defendants Affordable Hospitality Group—Anderson, LLC, Diversified Capital
Investment Group, LLC, and Jay Berlye (referred to hereinafter collectively as “Defendants”), by
and through their undersigned counsel, respectfully submit this Supplemental Memorandum in
Opposition to LNV’s Motion to Dismiss. A hearing on the Motion was held on February 29,
2012, at which time LNV argued primarily that it cannot be held liable for adverse funding
determinations of the United States Small Business Administration (“SBA”), and that even if it
could, Defendants have previously waived or released all claims.

However, as explained below, Defendants’ claims are not based on SBA’s actions, but
rather on LNV’s wrongful conduct which caused substantial economic damage to Defendants.
This has given rise to claims that have not been waived or released. The facts and circumstances
of such claims have been set out in defendants’ pleading and are sufficient as a matter of law to

defeat dismissal.' At this stage of the ‘proceedings, the truth of Defendants’ allegations must be

! Defendants’ counterclaims are: ( i) breach of contract; (2) breach of duty of good faith and fair
dealing; (3) breach of contract accompanied by a fraudulent act; (4) violation of the South
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presumed. See, e.g., Overcash v. S.C. Elec. & Gas Co., 364 S.C. 569, 572, 614 S.E.2d 619, 620

(2005). To the extent that inferences may be necessary, such inferences must be drawn in the

light more favorable to Defendants. See, e.g., Grimsley v. South Carolina Law Enforcement

Div., 396 §.C. 276, ___, 721 S.E.2d 423, 436 (2012). Because the allegations and inferences

reasonably deducible therefrom would entitle Defendants to relief against LNV, see, e.g., Rydde

v. Morris, 381 5.C. 643, 646, 675 S.E.2d 431, 433 (2009), LNV’s Motion to Dismiss must be

denied.

L STATEMENT OF MATERIAL FACTS

SBA provides small businesses with long-term, fixed-rate financing through a loan
program known as § 504. See generally 15 U.S.C. § 697 et seq. Typically, 504 loans are
“structured so that 3 parties contribute financing to a project’s total cost: one is the borrower; one
is a third-party lender; and one is known as a “certified development company” (“CDC”).2 The
first step in the process of applying for SBA-backed financing is to obtain a financing
commitment from a third-party lender. See id. § 120.920 (“A Project financing must include one
or more Third Party Loans totaling at least as much as the 504 loan.”). Then, through the CDC,
the applicant must submit its proposal to the SBA. If the project is approved, SBA will issue an
“Authorization” to the CDC to guarantee a portion of the financing. Id. § 120.801(a). However,
before funds are released, SBA requires that the financing application be up-to-date. Id. §
120.960. In the event that the identity of the third-party lender changes, SBA requires that the

new lender identify itself and commit to the financing relationship previously represented to the

Carolina Unfair Trade Practices Act; and (5) tortious interference with prospective contractual
relationships.
% CDCs are non-profit corporations that are authorized by SBA to administer 504 loans within a
certain geographic area.

2
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government. Id, The failure to do so will result in the denial of SBA funding. Id.

In this case, Defendants intended to build a hotel in Anderson County and to finance its
construction and operation with an SBA 504 loan. (] 214) Defendants had been negotiating
long-term financing options with Haven Trust Bank who would act as the required third-party
lender. (Id.) These negotiations culminated with a Loan Commitment Letter dated November 6,
2007 (Id.) The Letter had been prepared by Haven Trust and was intended “[tJo provide
construction and permanent mortgage financing” for Defendants’ hotel project. (99 214-15)°
The Letter expressly contemplated three transactions: (1) an initial construction loan of
$3,384,000, which would have a 9-month term; (2)a conventional permanent loan of
$2,115,000, which would have a 20-year term; and (3) an interim 3-month loan of $1,269,000,
which would be replaced with an SBA-backed loan and 20-year term. (] 216-17) Together, the
conventional permanent loan and the interim financing / SBA-backed loan were intended to
replace the construction loan. (Id.) Defendants immediately accepted the Loan Commitment
Letter, which came to establish the Basic Contract among the parties. (Y 218) Defendants also
paid Haven Trust the $10,000 “expense deferment fee” referenced in Paragraph 25 of the Letter.

1219

> A copy of the Letter was attached to the Amended Answer & Counterclaim and incorporated -

expressly into Paragraph 218. A copy of the Loan Commitment Letter is also attached hereto as
Exhibit A. See S.C. R. Civ. P. 10(c) (“A copy of any plat, photograph, diagram, document, or
other paper which is an exhibit to a pleading is a part thereof for all purposes if a copy is attached
to such pleading.”).

* Notably, LNV does not even reference the existence of the Loan Comrhitment Letter or the
Basic Contract in its foreclosure Complaint.

5 Unless otherwise specifically stated, all paragraph references pertain to the allegations of
Defendants’ Answer to the Amended Complaint & Counterclaim.

3
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Soon thereafter, and in furtherance 01:" the Basic Contract, Defendants and Haven Trust
began working with the Appalachian Development Corporation, (f 219), which is a CDC for
upstate South Carolina. By letter dated December 6, 2007, Defendants were advised that SBA
had authorized financing for the hotel project on terms that were identical to the terms set out in

the Loan Commitment Letter.®

Then, on May 15, 2008, Defendants executed documents with
Haven Trust specific to the construction-loan phase.” (Id.) Haven Trust subsequently disbursed
funds to Defendanfs under the Basic Contract and hotel construction began. (f221) Defendants
subsequently posted a $100,000 certificate of deposit as security for performance of the Basic
Contract.®

On December 12, 2008, Haven Trust was closed by the Georgia Department of Banking
and Finance and the Federal Deposit Insurance Corporation (“FDIC”) became Haven Trust’s
receiver. (Y 222) However, Defendants continued to build during Haven Trust’s receivership,
and in May 2009, the hotel opened for business. (] 223-25) At about the same time, LNV
purchased Haven Trust’s portfolio of assets from the FDIC, including Defendants® account. (§

226)° Accordingly, LNV became Haven Trust’s successor-in-interest to any obligations that the

Bank may have had with Defendants. ({226-27)

§ SBA Authorization for Debenture Guarantee, Dec. 6, 2007, attached hereto as Exhibit B. Here,

as in other points throughout this memorandum, Defendants refer to documents created by

government agencies which are therefore in the public record. Such documents may be

considered on a motion to dismiss pursuant to Rule 12(b)(6) without converting the matter to a

motion under Rule 56. See. e.g., Marzouca v. GFG Realty Fund, LLC, 2012 WL 910010 n.2

(D.S.C. Mar. 16, 2012) (citing Hall v. Virginia, 385 F.3d 421 n.3 (4th Cir. 2004)).

7 These documents were attached to LNV’s foreclosure complaint. However, LNV did not

attach—or even reference the existence of-—the Loan Commitment Letter or the SBA

Authorization.

8 FDIC Case Update Notification, Mar. 3, 2009, attached hereto as Exhibit C.

® The Complaint alleges that the loan balance due is $4,126,000. However, LNV paid less than

32 cents on the dollar, see FDIC Closed Loan Sales Record, attached hereto as Exhibit D, or
4
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During the summer of 2009, LNV appeared to be performing in good faith under the
Basic Contract. In August 2009, LNV and Defendants were in the midst of finalizing a draft
commitment letter for the permanent loan promised by Haven Trust under the Basic Contract.'®
(1231) Between May and November 2009, LNV entered into two modifications of the
construction loan agreement with Defendants. (7§ 230, 232-33) Under the first modification,
LNV advanced $250,000 to Defendants. (]230) Under the second modification, LNV extended
the maturity date for the construction loan by almost 4 months. (Y 233) At no time during the
negotiation of the first or second loan modification agreements did LNV propose any changes to
the Basic Contract, much less any changes to the terms calling for permanent loan financing or
assistance in obtaining the SBA-backed loan."" (]234)

However, in late 2009, LNV started showing signs of its intention to suspend
performance. LNV was becoming non-responsive to communications from Defendants and
Defendants’ consultants. (] 242) For loﬁg periods of time, LNV would cease all
communications with Defendants altogether. (Id.) Importantly, LNV never made the permanent
loan contemplated by the Basic Contract. (§244) Furthermore, after it had acquired Defendants’
account from the FDIC, LNV never provided SBA with a new commitment letter as it was
required to do. (Id.) This was necessary to perfect Defendants’ SBA-financing application.
Therefore, as a consequence of LNV’s failure to provide SBA with a new commitment letter,

SBA was never put in a position to close on Defendants’ 504 loan, even though SBA had

approximately $1,320,000.

19 Regarding this allegation, LNV states: “to the extent a response is required, LNV admits the

allegations to the extent consistent with the terms of the referenced document [sic].” (LNV’s

Ans. Countercl. § 28)

"' Regarding this allegation, LNV states: “to the extent a response is required, LNV admits the

allegations to the extent consistent with the terms of the referenced document [sic].” (LNV’s
5
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previously authorized the transaction under the terms presented. Instead, LNV commenced this

foreclosure action.

II. DEFENDANTS HAVE ALLEGED THE EXISTENCE OF CONTRACTUAL OBLIGATIONS WHICH
REQUIRED LNV TO MAKE A CONVENTIONAL PERMANENT LOAN AND TO PROVIDE
INFORMATION  NECESSARY TO COMPLETE __ DEFENDANTS’ _SBA-FINANCING
APPLICATION.

A. The Basic Contract is estab]ished by the Loan Commitment Letter.

Fundamentally, LNV agrees that this case is predicated on the existence of a contract with
Haven Trust Bank. Defendants’ position is that the controlling contract documents are
established by the Loan Commitment Letter. (] 214-18) The Letter sfates that Haven Trust
commits “[t]o provide construction and permanent first mortgage ﬁnancing” to Defendants “in

conjunction with a 504 loan from the U.S. Small Business Administration.”? The first stage of

3 It was

Haven Trust’s financing commitment was the provision of a construction loan.!
expressly intended that upon completion of construction, the initial loan would be replaced by a
conventional permanent loan and an SBA-backed loan.'* The Letter specifically established the
term of each loan, the amount of each loan, the fees associated with each loan, the penalties
associated with prepayment, and conditions associated therewith.'> The circumstances

surrounding the Loan Commitment Letter are sufficient as a matter of law to establish the

existence of a contract:

Ans. Countercl. § 31)

12 1 van Commitment Letter, Ex. A, 1.
314, Ex. A, 2.

“1d., Ex. A, 2.

“1d., Ex. A, 2-8.
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L. Offer. Haven Trust Bank prepared and sent the Loan Commitment Letter to

Defendants on November 6, 2007. See Ans. & Countercl. § 214; see also Carolina Amusement

Co. v. Conn. Nat’l Life Ins. Co., 313 S.C. 215, 437 S.E.2d 122 (Ct. App. 1993); Rakusin v.

Radiology Assocs. Of Atlanta, P.C., 699 S.E.2d 384 (Ga. 2010).

2. Acceptance. Defendants accepted the Loan Commitment Letter on November 6,

2007. See Ans. & Countercl. § 218; see also Carolina Amusement Co. v. Conn. Nat’l Life Ins.

Co., 313 8.C. 215, 437 S.E.2d 122 (Ct. App. 1993); Ga. Code § 13-3-1.
3. Mutual Assent. Defendants and Haven Trust commenced performance of their
obligations established by the Loan Commitment Letter. See Ans. & Countercl. { 219-21; see

also Edens v. Laurel Hill, Inc., 271 S.C. 360, 247 S.E.2d 434 (1978); Ga. Code § 13-3-1.

4. Consideration. In reliance on the validity and enforcement of the terms and
conditions of the Loan Commitment Letter, Defendants expended significant amounts of money,
including the payment of a 1.311% “Interim Loan Fee” on the construction loan (totaling over
$44,000) and a $10,000 “Expense Deferment Fee,” as well as the posting of a $100,000

certificate of deposit as security for their performance. See Loan Commitment Letter, Nov. 6,

2007, Ex. A, 11 9 & 25; see also Carolina Amusement Co. v. Conn. Nat’l Life Ins. Co., 313 S.C.

215, 437 S.E.2d 122 (Ct. App. 1993); Ga. Code § 13-3-1; Thompson v. Floyd, 713 S.E.2d 883
(Ga. Ct. App. 2011); Hunt v. Thomas, 675 S.E.2d 256 (Ga. Ct. App. 2009); King v. Comfort

Living, Inc., 651 S.E.2d 484 (Ga. Ct. App. 2007).
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B. The Basic Contract obligated Haven Trust to provide financing for the
construction and operation of Defendants’ hotel.

LNV asserts that the Loan Commitment Letter “did not require Haven Trust to issue a

permanent loan or guarantee an SBA 504 loan.”'$

This is a puzzling argument. The Letter could
not be clearer about its purpose, which is “[tJo provide construction and permanent first
mortgage financing” for Defendants’ hotel “in conjunction with a 504 loan from the U.S. Small
Business Administration.””” LNV may argue that the Loan Commitment Letter did not require
Haven Trust to provide permanent financing or assist in obtaining an SBA-backed loan, but that
is exactly what the Letter called for, and it says so in clear, unambiguous terms.

In addition to the fact that LNV’s argument is inconsistent with the plain language of the
Loan Commitment Letter, its interpretation of the financing structure established by the Letter is
non-sensical. According to LNV, Defendants undertook a 9-month construction loan of
$3,384,000 at 9% interest to build a hotel for which there was obviously no pre-existing stream
of revenue. If LNV’s position is correct that Haven Trust had no obligation to provide
permanent financing, Defendants would have been leaving themselves without any way to pay

off the loan or manage the debt.'®

The only reasonable understanding of Defendants’ financing relationship with Haven

Trust is described exactly in the Loan Commitment Letter and Defendants’ allegations. Haven
Trust committed to providing financing for the construction of Defendants’ hotel, and upon its
completion, tc replace Defendants’ construction loan with permanent financing and assist in

obtaining an SBA-backed loan.

16 . NV’s Memo. Supp. Mot. Dismiss 7.
171 oan Commitment Letter, Ex. A, 1.
¥1d,Ex. A, 2.
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C. In reliance on the Basic Contract, Haven Trust Bank and Defendants began
performing their contractual obligations.

For the purposes of a motion to dismiss, it should be sufficient that Defendants have
alleged the existence of a contract and attached the putative contract to the pleading.'’
Nonetheless, LNV claims that as a matter of law, the Loan Commitment Letter did not become
the Basic Contract with Haven Trust. This position is based exclusively on two provisions in the
Letter:

This commitment is subject to satisfactory completion of credit investigations and

analysis, satisfactory documentation and such other terms and conditions as are

determined by Bank and SBA.% '
And:

THIS COMMITMENT IN NO WAY IS TO BE CONSTRUED AS FINAL
APPROVAL BY HAVEN TRUST BANK OR ITS ASSIGNS.?!

LNV’s emphasis on these provisions is misguided. To begin with, both provisions relate to an
ordinary, garden-variety financial underwriting requirement, that prior to funds being disbursed
the lender must be satisfied with borrower’s performance. Certainly, by the time that
Defendants’ hotel was completed and had become operational, Defendants could have satisfied
any typical underwriting requirements. After all, there was no question that Defendants had
rendered full performance of their obligations under the Loan Commitment Letter in the precise
way contemplated by the Letter.

However, the enforceability of the Loan Commitment Letter was established long before

the hotel was completed. LNV’s position ignores the allegations that Haven Trust Bank and

1% Furthermore, the provisions of the Loan Commitment Letter are consistent with the allegations
of the Counterclaim.

201 0an Commitment Letter, Ex. A, 1.

?'1d,, Ex. A, 9.
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Defendants each began rendering performance in furtherance of the Basic Contract. (]]218-21)

Specifically:

(1

2

()

“4)

®)

On or about November 6, 2007, soon after accepting the Loan Commitment
Letter, Defendants paid Haven Trust Bank $10,000 in furtherance of the “expense
deferment fee” required by Paragraph 25;%

On December 6, 2007, Defendants received SBA authorization to proceed with
their hotel development project;?

On May 15, 2008, Defendants executed loan construction documents with Haven
Trust Bank in furtherance of the Basic Contract, (] 219);**

Haven Trust Bank diébursed millions of dollars to Defendants for the
development of the hotel, (] 221); and,

Defendants posted a $100,000 certificate of deposit as performance security in

furtherance of the Basic Contract.”

These circumstances establish that Haven Trust Bank and Defendants began rendering

performance to each other in reliance upon the obligations set out in the Loan Commitment

Letter. Certainly, for the purposes of Rule 12(b)(6), the allegations of performance in reliance on

the Basic Contract are sufficient to overcome dismissal. Georgia v. U.S. Oil Co., 389 S.E.2d 498

(Ga. 1989); Franklin v. UAP/GA AG. Chem, Inc., 514 S.E.2d 241 (Ga. Ct. App. 1999).

22 See id., Ex. A, 8.
2 SBA Authorization, Ex. B.
2% These are the documents attached to complaint and which form the exclusive basis of LNV’s

foreclosure

10
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D. Two federal agencies determined that the Basic Contract was valid and
enforceable.

By letter dated December 6, 2007, Defendants were advised that SBA had given its
authorization for financing.”® Notably, the terms of SBA’s Authorization—which was issued 5
months before the construction loan documents were executed—are identical to the financing
structure established by the Loan Commitment Letter”” The Authorization identifies Haven
Trust as the provider of the “permanent third party lender loan.”*® The amounts of Haven Trust’s
and SBA’s commitments are the same as the amounts specified in the Loan Commitment Letter.
SBA financing is to be repaid over the course of 20 years.

As a consequence of LNV’s specious position that the Loan Commitment Letter is not a
valid, enforceable contract, these facts have become critical. First and foremost, they show that
the federal government was relying on the validity of the representations made in the Loan
Commitment Letter. Additionally, they establish that SBA gave a financing commitment in
reliance on those same representations. Indeed, SBA was prohibited as a matter of law from
authorizing ﬁnanciﬁg unless it had already determined that a third-party lender had given an
enforceable commitment for permanent financing.” In this case, that third-party lender was
Haven Trust Bank. These facts also confirm that Haven Trust and Defendants weré working
together in the precise way called for in the Loan Commitment Letter.

SBA was not the only federal agency that determined the Loan Commitment Letter was

valid and enforceable. On December 12, 2008, FDIC became the receiver for Haven Trust’s

25 EDIC Case Update Notification, Ex. C.

26 SBA Authorization, Ex. B.

27 Compare SBA Authorization, Ex. B, with the Loan Commitment Letter, Ex. A.
2 SBA Authorization, Ex. B.

11
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portfolio of assets, including Defendants’ account. (9§ 222) Critically, in February 2009—which
is 3 months before LNV became involved—FDIC decided that the maturity date for Defendants’
construction loan should be extended, specifically to allow for the hotel’s completion, the
replacement of the construction loan with a permanent loan, and the funding of the SBA loan.*
The only reasonable inference that can be drawn from this fact is that FDIC, like SBA, believed
the Loan Commitment Letter to be a binding agreement.*!

E.  As Haven Trust’s successor-in-interest, LNV had a critical role in perfecting
Defendants’ SBA-financing application, which it failed to do.>?

Defendants agree that LNV “does not control the issuance of SBA 504 Loans.”™® Only
SBA makes those determinations. Howe.ver, upon acquisition of Defendants’ account, LNV had
an obligation to provide SBA with a new commitment letter showing that it was stepping into
Haven Trust’s shoes. LNV failed to issue such a letter, and as a consequence, SBA was never

presented with a final application to approve or deny.

This is a legally cognizable injury. In Champion v. Whaley, which has already been
discussed at length in Defendants’ memorandum in opposition to LNV’s motion to dismiss, the
Court of Appeals held that a party cannot avoid liability on a contingent contract if that party’s
wrongful conduct caused the contingency to not occur. 280 S.C. 116, 120, 311 S.E.2d 404, 406
(Ct. App. 1984) (citing Shear v. Nat’l Rifle Ass’n of Am., 606 F.2d 1251 (D.C. Cir. 1979)). In

this case, LNV did not submit a new commitment letter to SBA, and therefore, SBA was

% 13 C.F.R. § 120.920
3 EDIC Case Update Notification, Ex. C.
3! See also Part I, below, where it is shown that LNV’s own loan modification documents
acknowledge its responsibility with regard to permanent financing.
2 1t is alleged that LNV was the successor-in-interest to Haven Trust Bank’s rights and
obligations with regard to Defendants’ account. ({222, 226)
33 LNV’s Memo. Supp. Mot. Dismiss 5.
12
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precluded as a matter of law from rendering a final decision on the merits of Defendants’ loan
application. ~However, notably, SBA had already authorized the project for financing.
Presumably, funds would have been released upon presentment of an updated application.
Consistent with Champion, LNV cannot benefit from its wrongful conduct toward Defendants
and avoid its contractual obligations.

Furthermore, the authority cited by LNV is inapposite to the circumstances of this
Jawsuit. It is true that‘each case involves SBA 504 loans. But that is where the similarities end.

In Fifth Third Bank v. McClure Properties, Inc., borrower sought financing for the construction

and operation of a gas station and convenience store. 724 F. Supp. 2d 598 (S.D. W. Va. 2010).
The relationship between bank and borrower was estéblished by a loan commitment letter, which
contemplated SBA financing.>* However, neither bank nor borrower ever submitted a financing
application to the SBA. Borrower’s claims were based exclusively on the position that bank had
an obligation to pursue and obtain SBA financing on behalf of the borrower. The district court
held that no such oﬁligation existed, and therefore, granted summary judgment against borrower.
The instant case arises under much different circumstances. Defendants pursued SBA
financing on their own behalf at the outset of the project. This was done in cobperation with
Haven Trust. It was only after SBA had given its authorization to provide project financing that
Haven Trust entered into the construction loan documents with Defendants and disbursed funds.

The borrower in Fifth Third Bank never took these steps to obtain SBA financing, and as the

3 The terms of this letter are strikingly similar to the terms of the Loan Commitment Letter

issued by Haven Trust. Notably, the federal district court in Fifth Third Bank held that as a

matter of law, the commitment letter was a legally enforceable contract. It is therefore surprising
that LNV would cite Fifth Third Bank in support of its position that the Loan Commitment Letter
is not binding, since that argument was expressly raised and rejected in the authority cited.

13
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court ruled, could not pin the blame for those omissions on the bank.

Regions Bank v. Lost Cove Cabins & Campground, Inc. is similarly unhelpful. 2010 WL,

4514957 (Tenn. Ct. App. Nov. 9, 2010). In Regions Bank, borrower received a commitment
letter from bank for the construction and operation of a public campground. Borrower also
received SBA authorization for the project, which would fund upon completion of the
campground’s construction. Construction commenced but suffered from significant delays and
cost-overruns. Ultimately, when construction was completed, the campground was substantially
smaller in scope than was anticipated. This caused SBA to'withhold funding for its prior
commitment. For the next 4 years, the campground operated at ar tremendous financial loss.
Additionally, it was stipulated by the parties that borrower failed to provide documents and
information to the SBA which was necessary to perfect its application. Consequently, because of
borrower’s own actions in failing to satisfy the SBA’s requirements, summary judgment was
granted to bank against borrower’s claims.

In the instant case, upon completion of Defendants’ project, the only material change in
 circumstances that had occurred was to the identity of the third-party lender. Haven Trust was
succeeded by FDIC, who was succeeded by LNV, Consequently, LNV had an obligation to
advise SBA promptly of that material change through a new commitment letter, which only LNV
could send. LNV’s failure to do so prevented Defendants from receiving SBA financing and the
performance to which they were entitled.

Finally, Minnwest Bank Central v. Flagship Properties, LLC is only superficially
analogous. 689 N.W.2d 295 (Minn. Ct. App. 2004). The facts involve SBA financing intended

for the construction and operation of borrower’s hotel. Like the instant case, SBA had given its

14
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authorization for project financing. However, there is one critical difference between Minnwest
and the instant case. In Minnwest, upon completion of construction, SBA was presented with
borrower’s complete financing application. SBA reviewed the application, and upon its merits,
the application was denied.

In the instant case, upon completion of Defendants’ hotel, SBA was never presented with
a complete financing application. LNV’s failure to issue a new commitment letter precluded that
oioportunity as a matter of law. As a consequence of LNV’s wrongful conduct, Defendants’ SBA
financing application was never approved or denied on its merits; it simply withered on the vine.

III. DEFENDANTS HAVE NEITHER WAIVED NOR RELEASED THEIR CLAIMS AGAINST LNV.

At the hearing on February 29, LNV called the Court’s attention to the loan modifications
of June and November 2009, which were attached by Defendants to the Counterciaim. LNV
épeciﬁcally cited to the waiver and release provisions, arguing that such provisions waive any
and all claims that Defendants rﬁay have against LNV. Howexlrer, LNV has misconstrued the
text. First and foremost, by its own terms, the waiver and release provisions are limited in time.
They apply only to claims “arising out of, connected with or relating to any and all acts,
omissions or events occurring prior to the execution of this agreement.” Defendants have alleged
quite clearly that LNV’s modifications were interpreted as indications of good faith performance.
(99 230, 232-33, 235) In fact, in August 2009, LNV circulated a draft commitment letter which
ostensibly would have satisfied SBA’s loan-making requirements. (] 231) Consequently, as of
November 10, 2009—the date of the second and last modification—Defendants had no reason to
suspect that LNV intended to withhold performance under the Basic Contract. Indeed, there are

no allegations in the Counterclaim to suggest that Defendants knew or should have known prior
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to November 10, 2009 that LNV intended to withhold performance.

There are also no allegations to suggest that Defendants’ counterclaims must have
accrued at the latest by November 10, 2009. Indeed, Defendants expect that discovery will-
establish their claims did not accrue until after that date. For example, it is already known that
SBA’s Authorization period was in effect until December 2011 and that LNV could have issued
a commitment letter at any time during that period without prejudice to Defendants’ application.
LNV did not issue the commitment letter, and instead chose to be non-responsive toward
Defendants before ultimately filing this foreclosure action. ({240) Regardless, to the extent that
LNV engaged in wrongful conduct after November 10, 2009, LNV’s waiver and release is
| ineffective.

Furthermore, LN'V’s waiver and release is not conclusive on the issues of liability for acts
and omissions occurring before November 10, 2009. As discussed above, at all relevant times
before November 10, 2009, Defendants believed that LNV was performing its contractual
obligations in good faith. However, if LNV was not performing its contractual obligations in
good faith during that time, Defendants had no knowledge of those circumstances, and instead,
were being actively led to rely on LNV’s representations of good faith performance to their

detriment. See, €.g., M.B. Kahn Constr. Co. v. S.C. Nat’] Bank, 275 S.C. 381, 271 S.E.2d 414

(1980) (addressing fraudulent inducement); Davis v. Upton, 250 S.C. 288, 157 S.E.2d 567

(1967); Adair v. Park, 104 S.E.2d 473 (Ga. 1958) (holding that for a release to be operative, it

must be mutually intended by the parties).
LNV has also argued that the release should be construed in the broadest, most

encompassing way possible since all parties are sophisticated business entities, as if the
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sophistication of parties were somehow dispositive of the issues. However, a release is merely a

~ form of contract, Bowers v. Dep’t of Transp., 360 S.C. 149, 153, 600 S.E.2d 543, 545 (Ct. App.

2004), and therefore, the intention of the parties is controlling, S. Glass & Plastics Co. v. Duke,

367 S.C. 421, 428, 626 S.E.2d 19, 20 (Ct. App. 2005). In fact, the Supreme Court has held that a

release is effective only as to claims “within the contemplation of the parties.” Gardner v. City

of Columbia Police Dep’t, 216 S.C. 219, 223, 57 S.E.2d 308, 310 (1950).

As stated above, prior to November 10, 2009, Defendants did not have any reason to
believe that LNV would withhold performance of its contractual obligations. Furthermore, there
are no facts in the Counterclaim which establish that Defendants knew or should have known—
as of November 1‘0, 2009—that LNV intended to withhold performance. Nor is there any
language in LNV’s release to suggest that Defendants intended to waive and/or release unknown
claims.

However, LNV’s waiver argument is about more than just counterclaims; it is also about
performance obligations. In fact, at its core, LNV’s argument is that the waiver and release
provisions discharged its performance obligations under the Basic Contract. There is no
authority for the proposition that a contractual waiver of claims. inherently acts to waive all
-outstanding performance obligations. Therefore, even if the waiver provisions rele_ased
Defendants’ breach of contract claims as they may have existed on November 10, 2009, the

provisions would not excuse LNV’s failure to perform on November 11 and afterward.

LNV’s argument is also inconsistent with the other provisions of the modifications. LNV

would have this Court believe that the Basic Contract never existed, that the only transaction

contemplated by the parties was the initial construction loan, and that the concept of the Basic
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Contract is a legal fiction. This is demonstrably false. Not only do the Loan Commitment Letter,
SBA actions, FDIC reports, and conduct of the parties—all as described in the pleadings and
above—establish that the Basic Contract existed as it has been alleged, so do the loan
modifications with LNV. For example, the modification of June 1, 2009, contains the following
language:

Notwithstanding anything to the contrary contained in the Loan Documents,

including, without limitation, the [FDIC modification dated April 20, 2009], the

$100,000 certificate of deposit presently held as additional collateral for the
permanent loan shall be transferred into a cash reserve account held by Lender or

an affiliate of Lender. Such cash reserve account shall continue to be additional

security for the Loan; however, Borrower hereby authorizes Lender to apply funds

immediately from such cash reserve account to pay Loan interest due to July 1,

2009 and thereafter, to the extent that cash flow from operations at the Mortgaged

Property cannot satisfy the monthly interest payment due, funds from such cash

reserve account may be applied to the net remaining interest payment due on the

Loan until such time as the Small Business Administration funds its new

subordinate loan at which time such funds may be used to pay closing costs (e.g.,

title premiums, lender costs, attorneys’ fees for Lender and Borrower, SBA loan

points or fees if any, appraisal and inspection fees if any, survey costs, etc.) in

connection with the closing of the permanent loan, the SBA Loan, or as

otherwise determined by Lender.
(emphasis added).

Therefore, it is indisputable that as of June 1, 2009, even LNV believed that the structure
of its financing relationship with Defendants contemplated a permanent loan and SBA financing.
This is consistent with Defendants’ allegation that “[a]t no time during the negotiation of the first
or the second loan modification did LNV propose any modification of the Basic Contract
whatsocver, much less any modification of the terms céiiling for permanent loan financing or

assistance in obtaining the SBA 504 Interim Loan.” (9234) It is also consistent with

Defendants’ allegation that in August 2009, LNV circulated a draft commitment letter which
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represented an adoption of the Basic Contract and its obligations regarding permanent and SBA-
backed financing. Indeed, by all accounts, LNV initially appeared as if it were going to perform
in good faith. Unfortunately, this was not the case.

1v. DEFENDANTS HAVE SUFFICIENTLY ALLEGED CLAIMS BASED ON BREACH OF CONTRACT.

A, Breach of Contract
There are 4 elements of an action for breach of contract. Each element is set out below in
association with its supporting allegations.
1. Existence of Contractual Obligations. See Loan Commitment Letter, Nov. 6,
2007, Ex. A. (Y1214-18)

2. Breach of Contractual Obligations. (] 236-44)

3. Damages. (1 245-46)

4. . Damages were the Direct and Proximate Consequence of Breach. (Id.)

B. Breach of Duty of Good Faith and Fair Dealing
It is axiomatic that in every contract there exists an implied covenant of good faith and

fair dealing. See, e.g., Tharpe v. G.E. Moore Co., 254 S.C. 196, 174 S.E.2d 397 (1970);

TechBios, Inc. v. Champagne, 688 S.E.2d 378 (Ga. Ct. App. 2009). Defendants have supported

their claim with the allegations set out in Paragraphs 235-44 and 248.
C. Breach of Contract Accompanied by a Fraudulent Act
There are 3 elements of an action for breach of contract accompanied by a fraudulent act.

See, e.g., Ball v. Canadian Am. Express Co., 314 S.C. 272, 442 S.E.2d 620 (Ct. App. 1994);

Harper v. Ethridge, 290 S.C. 112, 348 S.E.2d 374 (Ct. App. 1986); Floyd v. Country Squire

Mobile Homes, Inc., 287 S.C. 51, 336 S.E.2d 502 (Ct. App. 1985). Each element is set out
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below in association with its supporting allegations.

1. Breach of Contract. (f222-46)

2. Accompanied by a Fraudulent Intent. (251, 253-54)

3. Accompanied by a Fraudulent Act. (Y 254-56)

V. DEFENDANTS HAVE SUFFICIENTLY ALLEGED A VIOLATION OF THE SOUTH CAROLINA
UNFAIR TRADE PRACTICES ACT.

There are 3 elements of an action for violation of the South Carolina Unfair Trade

Practices Act. S.C. Code § 39-5-10 et seq.; Inman v. Ken Hyatt Chrysler Plymouth, Inc., 294

S.C. 240, 363 S.E.2d 691 (1988); Wright v. Craft, 640 S.E.2d 486 (Ct. App. 2006); Noack

Enters., Inc. v. Country Corner Interiors of Hilton Head Island, Inc., 290 S.C. 475, 351 S.E.2d

347 (Ct. App. 1986). Each element is set out below in association with its supporting -

allegations.

1. The Defendant Engaged in an Unfair or Deceptive Act in the Conduct of Trade or
Commerce. (Y259)

2. The Unfair or Deceptive Act Is Capable of Affecting the Public Interest. (Id.)

3. Damages. (] 260).
This case involves more than the mere breach of a contract between the litigants. As Defendants
will develop through the coursé of discovery and at trial, LNV’s business model is predatory.
Specifically, LNV purchases distressed assets from the FDIC at bargain-basement prices, forces
the owners of such assets into foreclosure, takes possession of the property, then sells the
property for an amount which is more than what LNV paid for it, but still less than the original

amount of the loan.>> Defendants believe that LNV, consistent with this business model, never

% Georgia, for instance, is taking legislative action against this very business model. See Ga.
S.B. 448, attached hereto as Exhibit E.
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had any serious intention of performing under the Basic Contract. Defendants further believe
that LNV is replicating this model throughout South Carolina, if not the United States.
Accordingly, Defendants have stated facts sufficient to constitute a cause of action for violation
of the Unfair Trade Practices Act.

VI. DEFENDANTS HAVE SUFFICIENTLY ALLEGED THAT LNV TORTIOUSLY INTERFERED
WITH DEFENDANTS’ PROSPECTIVE CONTRACTUAL RELATIONS.

There are 3 elements of an action for tortious interference with prospective contractual

relations. Santoro v. Schulthess, 384 S.C. 250, 681 S.E.2d 897 (Ct. App. 2009); Rendan, Inc. v.

Liberty Real Estate Ltd. P’ship III, 444 S.E.2d 814 (Ga. Ct. App. 1994). Each element is set out

below in association with its supporting allegations.

1. The Intentional Interference with Prospective Contractual Relations. (]9 262-70)

2. For an Improper Purpose or by Improper Methods. (§271)

3. Causing Damages. (]272)

VII. CONCLUSION
For the foregoing reasons, Defendants respectfully request that LNV’s Motion to Dismiss

be denied.

[SIGNATURE BLOCK FOLLOWS]
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April 2, 2012
Greenville, South Carolina

Respectfully submitted,

ITE & BOYD, P.A.

7 ¢ /17
even Edward Buckingham (SC Bar No, 75089)
sbuckingham@gwblawfirm.com

Arthur L. Howson, Jr. (SC Bar No,2#33)
ahowson@gwblawfirm.com

55 Beattie Place, Suite 1200

Post Office Box 10589

Greenville, South Carolina 29603

(o) 864.271.9580

(f) 864.271.7502

Ronald M. Childress (SC Bar No. 01216)
rmcesquire@yahoo.com ,
7033 Glenngarry Drive

Columbia, SC 29209

(0) 803.776.8567

Attorney for Defendants,

Affordable Hospitality Group—Anderson, LLC,
Diversified Capital Investment Group, LLC, and
Jay Berlye
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HAVENTRUSTBANK

NaVEer 6, 2009 *

M. JFay Berlye

Affordable Hospitality Group— Anderson, LLC d/b/a

Microtel Inn & Suites

3904 N. Driid Hills Rd. #221
Decdtur, GA 30033

Re: Loan Commitment

Dear Mt. Betlye:

Subject to the facts presented by you and further subject to the terms.and conditions
heresfter set forth, Haven Trust Bank (Bank) commits to Affordable Hospitality Group~
Anderson, LLC d/b/a Microtel Inn & Suites to place a loan in éohjuictioh with a 504
loan from: the:U. S. Small Business Administration (SBA), with the provigions as
described in this letter. This commitment is subject to satisfactory completion of credit
investigdtion and analysis, satisfactory documentation and such-other terms and '
conditions as are determined by Bank and SBA.

1. Borrower: Affordable Hospitality Group — Anderson, LLC d/b/2 Microtel Inn &

Suites

2. Purpose:_To provide construction and permanent first mortgage financing associated
with Microtel Inn & Suites to be located on Electric City Boulevard in Andetson, South

Carolina.

USES: SOURCES:
Land $650;0000 15% Haven Trust Bank $2,115,000 50%
Construction $2,6190:628 62% SBA S04 $1,269,000 30%
Construction Gontingency (5%) $430,981 3% ‘1Borrower Equity $846,000 20%
Construction Management $25,000- 1% $4,230,000
Landscaping $34,000 1%
F,F.E $542,394 13%
Interest Carry $153,159 4%
Soft Costs T BT C 2%
Total project costs $4236 00%!

T _.§

—

(See the attached for the ProjecTCost Waorksheet which outlines the costs and-equity

requirement.) 4.2

........... —— ﬂ.v.}-ﬂa’ v

2175 LAWRENCEVILLE HIGHNAY + DECATUR, GEORGIA 300153 + TEL: 404.638.6940

s 'PAX: 404.638.6941 . DI 03

APl S Lendlr
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3. Loan Amount:

a. Construction Loan of $3,384,000

b. Conventional Permanent Loan of $2,115,000

¢. SBA 504 Interim Loan of $1,269,000
4. Term:

a. Construction loan shatl be for a period of nine (9) months from the date of
closing. Tnterest will be accruid during the construetion period and interest
payments will be-paid from permanent loan proceeds.

b. Proposed-permanent loan will be fora period:of twenty (20) years from the

date of closing payable in two hiundred and forty (240) installments of principal

ang interest,
c. SBA 504 Interim Loan will be fora period of three (3) months.

5, Triterést Rate:
a. The interest rate shall be a variable rate based on the Wall Street Journal Prime
plus 1.56% adjusting daily. Interest shall be caleulated on the accrual basis of
g 365/360. The initial interest rate today would be9.0%. :
b, The ifitérest rate shall be a variable rate based onthe Wall Street Journal Prime
' plus 1.50%adjusting daily. Inferest shall be calculated on the accrual basis of
3651360, The initial interest rate foday weuld be 9.0%. Or a 5-year fiked rate

adjustable every 5-years based on the fivesyear:swap rate:plus 400-basis points.
(currently 8,86%). This raté will bé fixed at the time the loan conveits to the term

loan. Interest shall be caloulated on thie accrual basis of 365/360.
* ¢. The interest rate shall be a:variable rate based on the Wall Street Journal Prime

365/360. ‘The initldl interest rite today would be 9.0%.

6. Collateral;

a-b, The loan will be secured by a First Deed to Secure Debt conveying first security

: title to the real property and improvements, includirg a general collateral
i assignment of all rents and Jeases. The said:property will be located at Electric
City Boulevard, Anderson, Seuth Carolina.

The Joan will be further secured by a firs¢ liéh position on all assets of the
Borrower including, but not limited to, furniture, fixtures and equipment of the
Borrower. .

In addition, the loan will be secured by an assignment 6f'$106,000 certificate of

i ‘ interim SBA 504 loan is paid off by the SBA 504 debenture.

c. The loan will be secured by a-Second Deed to Secure Debt conveying second . . -

security title to the real property and improvements located at Electric City
Boulevard, Anderson, South Carolina.

pliis 1.50% adjusting-daily, Hitetest shiall be caleulated on the-accrual basis of

deposit to be held at the Bank, The certificate of deposit will be released once the
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7. Guarantors; Jay Berlye

8. Prepayment -Penalty: There will be a five (5) year prepayment penalty at a 5%
decreasing rate per year, k€., 5,4,3,2,1 as it relates to the permanent loan first mortgage
The pre-payment pinalty will be calulated on the entire principal balance at the time
of payoft.

9, Loan Fees:
a-b. There is an Irterim Loan Fée of 1.311% on the coristruction loan which will be

deemed earned b the Bank upon issuance of this Conmitment. Lender will pay
the SBA fee of %% of the first mortgage loan from these funds.

There is an Expense Deferment Fee in the amount of $10,000 due and payable on
acceptance of this proposal.

¢. The SBA fees-which will be-added to the:debenture total approximately $30,000 as
shown on the attached Project Cost Worksheet. '

10. Borrower's Cost: Borrower shall atherwise be responsible for all costs associated
withi the proposed Loan including; but not limited to, recording costs, state of South
Caroling infangibl
fees and:expenses, property. inspection; environmental assessment and appraisal, .
Botrower is required to pay:such costs incurréd whether or not closing occurs,

11. TitleInsurance; The Bank shall be firnished witlf a friortgagee title insurance
policy in an amount:and form and substance written by a fitle insurance company that is
satisfactory to the Bank; insuring the-title conveyed by the:security instrument as 2 valid
firgt lien upon and seciitity title in and to'the collateral property.

12. Collateral Restrictions: So long as this Loan commitment or any part of the Loan is
outstanding, the colfateral property and any additional property, if any, shall remain free
and cléar of all exicuribianices, liens, morgages, seourity interests and secondary
financing, except those approvedin writing by the Bank. The Borrower shall not,
without the prior written consent of the Bank, sell, transfér or convey all or part ofits
interest in the property or the business.or-any portion thereof. The occurrence of any of
the foregoing shall, at the option of the Barik, constitute grounds for terminating this
Commitment and for accelerafing any and asspmes unpaid under this anticipated Loan or
under any Loan with the Bank.

13. Finaneial Reports: The Borrower and Guarantors shall furnish to the Bank the
following information: ({ ) initials,

a. Quarterly financial statements on Borrower to included, but not limited to, Balance

Sheet and Income Statement;
b. Annual Financial Statement on Borrower to include, but not limited to, Balance

Sheet and Income Statement;

Blé taxes, c6iis to obtain crédit reports, Letider’s and Borrower’s attorney.
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¢. Copy of Borrower and Guarantors® Tax Returns:for previous year, within 30 days
after said returns have been completed; and

d. Annual Personal Financial Statement for each Guarantor, in its original format,
signed and dated by Guarantor. '

14. Power of Attorney: Bank shall not accept a power of attorney. All persons needed
10 finalize the closing must be present.

15, Additional Provisions:
a. This Commitment is subject to regeipt and review of an Appraisal satisfactery to
the Bank, reporting:a minimum appraisal value.of the real state and business value
located at Electric City Boulevard, Anderson, Seuth Carolina, This-appraisal will
be ordered by the Bank and miust shiow & thinifritm current value of $4;230,000 or
maximum 86% loan to valiie. .

b. A current'A.L.T.A. sutvey of the land:to:be mortgaged (no older than 60 days)
prepared and certifiéd by:a duly régistered 1and siirvéyor or erigirieer showing the
location of all improvements; encroachments, easéiherits and rights-of-way niust
be received and approved by Bank. The survey must bear flic name(s) of the
intended Borrower(s) and miust also show:Bank as:Mortgagee: In addition, a

Surveyor’s Inspection Report, as régiiired by the title tompany, must accompany

¢. A mortgagee’s title insiiranice policy in anamount, inform and substance;and
written by a tiile insurance compény, safisfactory to the Bank, inswring the title
conveyed by the.security instrument as & vafid first lién upon afid sECutity iriterest
in and to theProperty. Said:policy shall containaffirmative. insurance against
liens of mechitiés afid matériatien and shill containno exceptions other than
approved by Bank. Said policy sliall bé updated'by éfdorsement, from time to.
time, as required by Bank. Bank's legal counsel will be the agent for this policy.
TO INSURE THE BEST PREMIUM, PLEASE PROVIDE A COMPLETE
COPY OF ANY EXISTING TITLE INSRUANCE POLICY.

d. A true and correct copy of the Articles of Incorperation, By-Laws, Certificate of

Good Standing and-borrowing resolution-or the-appropriate partnership
agreements, if applicable, must be réceived by Bank.

e. Proof of insurance for the Property in an amount not less than the loan amoiint, in
the name of the Bortower with an insurer:satisfactory to Bank and policy: (ies)
satisfactory fo Barik in both form and content, showing Bank as both mortgagee
and additional insured. In addition, Bank must receive proof of general public
liability insurance of notdess than $1,000,000.

£ Evidence in a form satisfactory to Bank that final zoning approval consistent with

the intended use has been rendered to the Property by thé appropriate
governmental authorities.
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Borrower shall certify to Bank in writing that the Property is in compliance with
all applicable government laws and government regulation, including but not
limited, to the Ndtional Environmental Policy Act, Clean Air Act, National Ficed
Insurance Pragram arid the Americans with Disabilities Aet.

The Bank will require;evidence that the real property submitted as collateral by
Borrower complies with all:applicable laws and regulations (both federal and
state) pertaining to the protection and preservation of the environment. Inthe
Bank’s sole discretion; this evidénce will inchude (but not limitéd to) a Phase I
Environmental Site Assessment report preparcd by a consultant agceptable to the
Bank attesting to the saﬁsfactory environmental condition of thereal property and
certifying that you'and prior occupants of the réal property have complied with

and are.complying with all féderal, state; and Jbcal envitonmeiital statiies, liws
and regulations. Following:a review of such report, the Bank may requite

additional testing at your expense. The Bank will not be required to fund the loan
ifthe property to be taken as collatéral is sibject to any existing or thrcatened
contamination.

A detuiled estiinate of all site' developherit and/or direct-construction costs;
cxecuted by the Bormrower and the Borrowcr’s engmeer ccmfymg that such cost

deve!Opment must be submltted to Baniz A front-end analysxs of t]:\e proposed
improvements erid cost budget by Bank’s desighated inspectorwill be.required.

All fully executed:contracts and: their counterparts for site planning, development;
diid constiuction of the:improvements must:be submitted to Bank

Letter from the appropriate utifity companies and governmentat agcncles statmg
that all utilities, including but.not limited to, electricity, gas, water, sanitary sewer,
storm water retention and telephone services are available to the Property.

A Two (2) complete sets of final plans and specifications as certified by the

Borrower’s architeets and appropriate engineers, and with the seals of such
architects and engincers affixed, are to-be submitted to and approved by Bank.
Any deviiticn froin the approved plabs and specifications must be submiited to
and approved by Bank, in writing. Borrower’s archifect shall certify to Bank, in
writing, that the:Project, as shown in saidplen and:specifications, is in compliance
véith all applicable government laws-and government regulations including, but
not limited to, the National Environmental Policy, Aet, Clean Air Act, Americans
with Disabilities Act, and National Flood Ihsurance Program.

. Builder’s risk insurance isTequired

Haven Trust Bank reserves the right to request and review the resume and
financial information from the contractor. Said review may determine Bank’s
willingness to approve the contractor for the project.
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o. Haven Trust Bank will require the Borrower to use a Hotel Management
Company that is acceptable to the Bank at its sole discretion.

p. Haven Trust Bank will require an a’s’sij‘_gpmé‘rii of key man life insurance in‘the
amount of $1:25MM for Jay. Bérlye during construction,

16. _ng struction Reguirements:. Prior to the Bank’s disbursement of each draw
request, the following conditions must be met by Borrower.

-a. The first draw will:cover-the acquisition of the:property. No other draws will be
processed until all the requirementshave-been met in accordance to the loan
agreement.

b, There-will be 10% retainage on all construction draws.

<. Requests for disbursement must be made in writing on ATA Form with appropriate
len:waivers. Bank shall allocate and disburse funds based upon a complete

ceitistriction cost breakdown to be attached to the Construction Loan Agreement
after Batik’s inspector completes the front-end analysis (“Approved Budget”). Soft
Costs paid by Borrower must be supported by paid invoices and/or invoices due.
Bank shall disburse funds for direct construction based on line-item draw schedule
10t to exceed the total amount allocated in Approved Budget. Any changes in loan
allocations are subject to Bank's approval.

d. Inspections will be performed by an independent inspector satisfactory to Bank,
Bortower shall pay costs of all such inspections.

e. Reduesté-for funding shall be received no later than the 20" of each month and
disbutseinent made on the first.

f, The loan must be current in all respects and no event of default may exist.

g. If requested by Bank, Borrower shall deliver to Lender an endorsement of Bank’s
title fristrarice policy, indicating that there has been no change in the condition of
fitle to the secured property from that previously reported and containing no
exceptions not previously approved by Bank. The endorsement shall, expressly or
by virtue of a proper “pending disbursement” clause in the policy, increase the
coverage 6fthe policy to aggregate amount of all loan proceed advances on or
before the effective date thereof.

h. Borrower shall deliver waivers or subordinations of lien rights, in form satisfactory
to Batik, ¢xecuted by all contractors in connection with direct costs applicable to the
preceding disbursements of the loan. ' '
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i. Inthe event that Bank’s total disbursement for any category in Approved Budget is.
less than the amount scheduled, said amount shall be re-allocated to increase the

Contingency category.

j. Borrover must provide a slab survey to ALTA specifications prior to any draw.
réquest, including the foundation/slab.

k. Borrower must provide an “as built” survey to ALTA specifications before the loan
convérts to permanent term.

[. Borrower:must provide a.capy. of building’s Certificate of @ccupancy before the
foanconverts to permanent term.

17. Borrower'sRepresentation; ‘Isgisarice of this letter, converting the‘application into
a commitment:on the part:of Bank is based upon the aceuracy of Borrower’s
representatiotis and statements, loan-application:and all additional information, .
representéiions, exHhibits, and ofier matters submitted to Bank in connection with the loan
request. Bank shall have the right to déclare the Commitment to be breached if there
shall have been any:material misrepresentation nor misstatement or any material error in
thie factual data previcusly submitted to Bank, or if prior to the initial loan disbursement,
there shall Have béén iy, rhatetial or adverse change in the state of facts regarding the

- Borrower, Guarantors; Property or any other matter associated with the closing of the
Hoan. :

18. Non-Aséignability: This Conirnitraerit is made exclusively to the Borrower and is
non-transferable and non-assignable by, operation or law or otherwise without the prior
written‘consent of Bank.

19. Voiding.o¥ Commitinents: This‘Commitment shall become voided at the optionicf
the Bank if any. of thé foHowing events oceur:

a. The borrower fails to mieet for any reason any-ofithe:requirements or conditions of
this Commitment lettér within the specified time frame.

b. Anact of banlquptey or inselvency with voluntary.or inveluntary isfiled by or
asserted against the Borrower; any Guarantors, any entity zelated to the Borrower
or any Guarantors or any térarit of the Property.

¢. The expiration dafe of this Commitmeiit passes without a written extension from
Bank, '

d. -Any other material event, oscurrence or change in circumstances which in the
opinion of Bank adversely affécts any of the collateral or the Property or the
financial condition of the Borrower or any Gudrantor.

20. Modifications and Amendments: No change, amendment or modification the
provisions of this Commitient shall be binding unless it is changed in writing and
executed in the name of arid by an officer of the Bank and in the name of and by
Borrower and each Guarantor.
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21. Laws Governing: This commitment shall be construed according to and-governed
by the laws of the state of Georgia. However, this shall not limit the applicability of
federal law to the transaction. This commitment may be executed in any number of
counterparts and-¢ach counterpart will be considered an original and constitute one-and
the same instnurfient. ‘

22. Waivers: Waivers of any of the terms or conditions of the commitmént shall not
constitute a-continuing waiver or waivers of strict performance of any other provision in
this Commitmeit by Bank.

23. Pre:closing Property Inspection: Bank’s obligation to close and fund the loan is
subject to Bank’s completion of a satisfactory property inspection immediately prior to
closing by Bénk“and/or Bank’s designated inspector. If this inspection reveals any
material adverse change in the occupancy or condition of the property; at Bank’s option,
the:closing may:be delayed until the property is restored to its original condition or the
cast 1o citfe any diserepancies found during such inspection shall be deducted from the
loan progeeds and placed into escrow until such time as the discrepancies have been

corrected 10 the satisfaction of Bank. Bank will have no obligation to extend the

24; Lioan Closing: The closing of this loan shall be arranged by the Bank. All
documents:and proceeds relating to the completion of the loan shall be satisfactory to
Bifik 4nd the Bénk’s counsel.

25. Acceptance: If the provisions contained in this letter are in accordance with
Borrower’s:and Guarantors’ understanding, please indicate your acceptance by executing
afid rétirning this Commitment Letter, together with the required Expense Deferment Fee
in the amount of $10,000 to Bank on or before November 16, 2007. Should Bank not
receive-this Commitment Letter executed by.Borrower and Guarantors and the required
fee on or'before such date, this Commitment Letter shall become null and void.
Fiirthetifiore if'this loan is not closed with ninety (90} days from the date of acceptance,

The:Expense Deferment Fee of $10,000 will be due and payable upon acceptance of this ‘
Commitment. This Expense Deferment Fee will be refunded to thie Borrower if/when:all
outstanding fees associated the loan haye been paid in full. In the event the above-
mentioned loan does not close for any reason other than a failyre or defauit by the
Borroiwer, Lender will return the Expense Deferment Fee Jess.any expenses ineurred to
the borrower and this agreement shall be null and void. Lender will have no further
résponsibility or liability, to the Borrower. Should the Borrower for ariy reason not close
the loan-as-approved by SBA with Bank, the Bank shall keep the Expense Deferment Fee
45 conipensation for services rendered.
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Haven Trust Bank is pleased to have:the-opportunity to offer this-Loan-Commitment to
you. We look forward to working with you on this fransaction and any future proposals.

Sincerely yours,

Vi A
f/"“ ‘
Ene Larsoff’
“Assistant Vice Président

Attachment: Project Cost: Worksheet

THIS COMMITMENT INNO WAY IS TO BE CONSTRUED AS FINAL
APPROVAL BY HAVEN TRUST BANK OR ITS ASSIGNS. -

‘ACCEPTANCE OF COMMITMENT:

The undersigned h.e;eby accepts this Commitment and agrees to the terms and-conditions
contained herein, the __day of 2007, c
AFFORDABLE HOSPITALITY GROUP:<-ANDERSON, LLC

D/B/A MICROTEL INN & SUITES

By:
Jay Berlye, Managing Member

GUARANTORS:

Jay Berlye, Individually
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Haven Trust Bank is pleased to have the opportunity to offer this Loan Commitment Lo
you. We look farward to working with you on this transaction and any future proposals.

Sincérely yours,
£ “*
o P
Eric Larso
Asgistant Vice President

Attachment: Project Cost Worksheet

THIS COMMITMENT IN NO WAY IS TO BE CONSTRUED AS FINAL
APPROVAL BY HAVEN TRUST BANK OR ITS ASSIGNS,

ACCEPTANCE OF COMMITMENT:

The undersigned hereby accepts this Commitment and agrees to the terms and conditions
contained herein, the & day of Moy, 2007

AFFORDABLE HOSPITALITY GROUP —- ANDERSON, LLC
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AFPORDABLE HOSPITALITY GROUP - ANDERSON, LLC
D/B/A MICRQTBL INN& SUITES

Intecest-Rate 9.00%

Months 3 Interest Rate 9.00%

[
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o

- sz,so ot of potket and the remiaining: $2;5001s funded by the SBA loan.

AFFORDABLE HOSPITALITY GROUP - ANDERSON, LLC
2007 SBA 504 GROSS DEBENTURE
CALCULATION WORKSHEET
EXHIBITB
November 3, 2007
[A. SBA 504 Net Debenture Amount (from Exhibit A) $1,269,000.00 |
B. Administrative Costs
1 PFundingFee (4 x0.0025) $ 3,172.50
2 CDG Processing Fee (A x0.015) $  19,035.00
3 Closing Costs $ 2,500.00
4 Subtotal (B.1thirough B.3) $§ 24,707.50
5 Underwriter Fee Calculation*
‘4, Sumof Aand B.5 $ 1,293,707.50
b. a.divided by 0.09600 § 1,298,903.11
¢, 6.b Rounded up to the next thousaud $ 1,299,000.00
Underwriter Fee Result : $  5196.00
76 Total (B.5plusB.6) $ 29,003.50 |
C. T Airiciant Calculation
. Aplus $ 1,298,903.50
2. €.rRoundedupto the next thousand $ 1,299,000.00
[ Total Debenture Amount $ 1,209,000.00 |
[D. Balance to Borrower (C'minus (A plus B.7)) $ 96,50 |

564 16an arcaddea to the loaiiamount:so: that the Borrower can amortize their cost
11 sigh a‘fioté for the gross debenture-amount: shown above in section C,

; gFée -

fit goesito GEDE s its procesaing fee

3 sllows: Sum‘ofA:and B.4-divided by 0.99600; round thiis numiber up to the Highest

"ply this b by:0.00400:

Sthe dostngattorney-feeisdncluded. Eig. if the cloging attorney cliarges-§5,000,’ the borrower pays

.In.,add,ﬁ()n’ when the loan closes, your menthly payment vill include anniial seivicing fegsbased-on:the declining
|balance.of the.SBA 504 Toan: 1% ta CDE; 1/8% to SBA,; 1fi0% to the central semcmg agent. -

TC’C

Tennossse (uﬂﬂ'ﬂ-Mebm vqorpcumm
KA $04 LONGING SOurce

‘sur AN '
ATLANTA GEORGIA30326
P: 404.2401733 F: 404.240.3725 Ei loans@gaede.com W: www.gaedc.com
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EXHIBIT B
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U.S. Small Busmess Administration

e B AUTHORIZAT!ON FOR DEBENTURE GUARANTEE
w.s. Small Buvmcs, Administrotion ' (SBA 504 LOAN)

SBA Loan # - 30896660-07 _
SBA Loan Name Microtel Inn and Suites
Approval Date December 6, 2007

* CDC: ' . U. 8. Small Business Administration (SBA):

Appalachian Dévelopment Corporation South Carolina District Office
Post Office Drawer 6668 30 Cenmry Cucle 1835 Assembly Street, Room 1425
Greenville, SC 29606° - Columbia, SC 29201

- SBA will guarantee, under the followmg terms and conditions, a 20 year Debenttn‘e ("Debentwe") inthe
amount of $1,300,000.00 to be issued by CDC and used to find a 504 Loan ("the Loan") to assist:

Borrower:

. 1. Affordable Hospitality Group-Anderson, LLC
dba

Microtel Fun and Suites
3904 North Druid Hills Road~#221
Decatur, GA 30033

A. PROJECT TO BE FINANCED
1. Project Property (“Project Property”)

Debenture Proceeds will be used as pait of the financing for: -

a. the purchase and improvement of real estate, described as Microtel Inn and Suites, located
" at Lot 4 Eleetric City Blvd., Anderson; SC,

b. the purchase and installation of equipment; fixtures, located at Lot 4 Electric City Blvd.,,

Anderson, SC.
-SBA Loan Number: 30896660-07 . ) ' ' Page 1
SBA LoanName: Microtel Inn and Suites ’ (504 Wizard 2008) -

CONFIDENTIAL LNV 001938
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" Project Costs (“Project Costs”) include:

Purchase Land $650,000.00
Purchase Land & Building " $0.00
Construction/Remodeling $2,619,628.00
Purchase/Install Equipraent . $0.00
Purchase/Install Fixtures T $54239400 .
Professional Fees ) . $65,000.00 .
Other Expenses - $352,978.00
(construction contingencies, interim interest)

TOTAL Project Cost $4,230,000.00

B. PROJECT FINANCING

1.

Pebenture Proceeds: Debenture Proseeds will be used to pay Administrative Costs and the
fina} 30.00% of the total Project Cost. Prior to the Debenture sale, the CDC conducts a 504
Loan Closinig:("504 Loan Closing™), and forwards the closing documents to SBA. After review
and approval, SBA forwards the closing documents for Debenture Sale. At or prior to the 504
Loan Closing, Borrower and CDC nmust sign a Servicing Agent Agreement certifying as fo the
actual use'of the Debentire Proceeds and authorizing a Central Servicing Agent (“CSA™) to
handle all dlsbursements and payments under the Debenture

a.

b,

SBAICDC Share: 30.00% of total Project Cost
(“Net Debenture Proceeds™)

Admisistrative Costs (“Administrative Costs")

(1) SBA Guarantee Fee (a. x 0.000)
(2) Funding Fee (a. x 0.0025)
(3) CbC Processing Fee (2. % 0.015)
4 ‘Closing Costs
(- . COC Closing Fee (not to e.xceed $2,500) -
(n) Other Out of Pocket Closing Costs
- {excluding legal fees)
(5) Subtotal (b.1 through b.4)
(6) Underwriters Fee*:
(7) Total (b.5 plus b.6)

Total Debenture Amount (“Gross bebenhue Proceeds”)
(2. Plus b.7, rounded up to next thousand)

Balance to Borrower (c. minus (a. plu_s b.7)

§2,500.00

$500.00

$1,269,000.00

$ 0.00
- $3,172.50
$19,035.00

$3,000.00
$25,207.50
$5,200.00
$30,407.50

$1,300,000.00

$592.50

* UnderMi!er&fee calculated as follows: For 20 year Debentures, the sum of a. and b.5 divided by
0.99600; round this number up to the next highest thousand; multiply this number by 0.00400,
For 10 year Debentures, the sum of a. and b.5 divided by 0.99625; round this number up to the next

highest thousand; multiply this number by 0.00375.

Disbursement: CDC must issue a Debenture and the Debenture Proceeds must be
disbursed no later than 12 months from the approval date of this Authonzauon, unless

CDCorSBAextmdsthehmzmwnnng

SBA Loan Number: = 30896660-07
SBA Loan Name: Microtel Inn and Suites

CONFIDENTIAL

Page2
(504 Wizard 2008)

LNV 001939
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2. nterim Financing (paid off by the Debenture):
a. Interim Lender: An interim loan in the total principal amount of $1,269,000.00 will be ‘
provided by the following lender(s) ("Tnterim Lender"):
(1) Haven Trust Bank in the principal amount of $1,269,000.00.

b.  Application of Net Debenture Proceeds to Interim Loan: Upon sale of the Debenture,
the Net Debenture Proceeds (fhe portion of Debenture Proceeds that finance Project Cost)
- will be applied to pay off the balance of the inferim loan. If the Interim Lender is also the
‘Third Party Lender, this payment will reduce the total balance owed to Third Party Lender
to the amount specified in Paragraph B.3.a, below. : ’

¢. Required Certifications Before 504 Loan Closing: Following completion of the Project,
"CDC must, cause Interim Lender to certify the amount of the interim loan disbursed, that
the interim loan has been disbursed in reasonable compliance with this Authorization, and
that it has no knowledge of any unremedied substantial adverse change in the condition of
the Borrower since the date of the loan application to the Interim Lender,

3. ‘Permanent Third Party Lender Loan: :

a. Haven Trust Bank ("Third Party Lender™) will provide permanent project financing in the
amount of $2,115,000.00 (*Third Party Lender Loan"). This amount is 50.00% of the total
project cost. ' :

b. The Third Party Lender's note and loan documents must not;

(1) allow future advances except advances made for the reasonable costs of collection,
maintenance, and protection of the Third Party Lender's lien;

(2) be cross-collateralized with other financing provided by Third Party Lender;

(3) havean early call feature; o

(4) be payable on demand unless the Third Party Lender's note is in default;

(5) have a term Jess than, or require a balloon payment prior to, ten years.

¢. At orprior fo 504 Loan Closing, Third Party Lénder must execute a Third Party Leader
Agreement that: -
(1) Confirms that the Third Party Lender Loan has been fully advanced; :
" (2) Confirms that the Third Party Lender note and loan documents do orwill comply with
paragraph b. above, or waives its right to enforce any provisions in the note and loan
- documents that do not comply with these SBA requirements;

(3) Subordinates any prepayment penalties, late fees, and increased default interest to the
CDC/8BA.Yien. Any advances made for the reasonable costs of collection, .
maintenance, and protection of the Third Party Lender's lien need not be subardinated;

(4) Waives as to the CDC/SBA len any provisions in its lien instruments prohibiting
forther encumbrances; and . .

(5) Third Party Lender will provide written notice to CDC and SBA of default within 30
days of any delinquency upon which Third Party Lender intends to take action, and 60
days notice prior to foreclosure, .

d.  Third Party Lender Fee. SBA must collect 2 one-time Third Party Lender Patticipation .
fee equal to 50 basis points on the Third Party Lender’s participation in a project when the
Third Party Lender is in a senfor credit position to SBA on the project. SBA may accept
payment of this fee from the Third Party Lender, the 504 borrower, or the CDC. This
payment may be made to SBA by (1) the Third Party Lender sendingtothe CDCa

¢

* SBALoan Number: 30896660-07 Page3

SBA ;nan Name; Microtel Inn and Suites : : (504 Wizard 2008)
CONFIDENTIAL LNV 001940
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certified check or guaranteed fands check made payable to the CSA, and CDC forwarding
it to the CSA with the 504 Loan Closing documentation, or (2) the CDC may collect the
fee and the CSA will deduct the amount of the fee from the amount sent to the CDC after
Debenture sale.

4., Borrower’s Contribution (“Borrower’s Contribution™):

a. At orprior to 504 Loan Closing, Borrower must contribute $846,000.00 to the Project.
' This amount is 20.00% of the total project cost. _

(1) Contribution may be in cash, land or other property acceptable to SBA; |

(2) Contribution may come from Borrower’s own resources, CDC, or another source;

(3) Ifany of the contribution is borrowed and secured by any of the Praject Property, the
resulting obligation must be expressly subordinate to the liens securing the Promissory
Note (“Note") in favor of CDC and may not be repaid at a faster rate than the Note
unless prior written approval is obtained from SBA. A copy of any debt instrument
evidencing the obligation must be supplied to CDC at or prior to 504 Loan Closing.

b’ Costs in Excess of Pro;ect Cost: Borrower must pay any costs in excess of the total
Project Cost refen'ed to in Paragraph A.2 which Borrower incurs in oompletmg the Project.

) ¢, Closing Costs At orprior to 504 Loan Closing Borrower must pay: all closmg costs,
mclud.mg ‘but not limited to title insurance premiums, recording costs, and premiums for
insurance requed by this Authorization.

5. Borrower’s Fees (“Borrower’s Fees”}—Bomower must pay:

a. Anongoing guamntee fee equal to 0.021 of one percent per annum of the pnnctpal balance
of the Note caloulated at five-year intervals beginning with the first payroent. This
guarantee fee will be made until the loan is terminated. }t will be included with the
payment on the Note made each month to the CSA.

b. Aservicing fee, ‘as stated on the Servicing Agent Agreement at the tlme of 504 Luan
Closing, calculated on the outstanding principal balance at five-year intervals, The fee will
be included in the monthly loan installment paid to the CSA. :

c. Alatefee of 5 percent of the late payment or $100.00, whichever is greatet, for payments
received by the CSA after the 15th day of the month,

P
L

6. CDC Fee——CDC ‘mixst: pay an ongoing guarantee fie equal to one-elgbth of one percent per
annum of the principal balance of the Note calculated on the balance outstanding at five-year
intervals. Et will bé deducted from the servicing fee collected monthly by the CSA for the CDC.

. The CDC will retein a mininmm servicing fee as required by SBA regulations and policies.

C. THENOTE

Ator prior to 504 Loan Closing, thaBormwer mmust execute a Note in favor of CDC. The CDC must
assxgn the Note to SBA. Borrower must make payments by Automated Clearmghouse (ACH) or
wire transfer.

The Note and Debenture will include the following terms;
- 1. Amount: $1,300,000.00
2, Term: 20 years - -

SBA Loan Number: 30896660-07 Co Page 4

SBA Loan Name: Microtel Inn and Suites . o (504 Wizard 2008)
| CONFIDENTIAL LNV 001941
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3. Repayment Terms: Af the date the Debenture is sold, the interest rate will be set and the
amount of the monthly principal ‘and interest installment for the term of the Note and the semi-
annual principal and interest installment for the term of the Debenture will be established.

. 4. Prepayment: If Borrower prepays during the first half of the stated term, there will be a
prepayment premium, calculated by applying a declining percentage of the Debenture interest
rate to-the outstanding principal balance of the Note, A schedule of the dollar amount of the
premium will be provided after the sale of the Debenture.

The Bomrower may prepay the Note or Lease in full. Partial prepayment is not ellowed.

Bomrower must pay the sum of:

a, all principal and interest payments, servicing-agent fees, and SBA guarantee fees up to and
including the date of the next semi-annual debenture payment date;

all CDC servicing fees that accrue before Borrower prepays; ' ¢
all late fees incurred before Borrower prepays; :

all expenses incurred by CDC for which Borrower is responsible; -

the balance owing on the Note as of the next semij-annual debenture payment date; and

any prepayment premium required under the Note and Debenture,

To prepay, Borrower maust give the CDC at least 45 days prior written notice, At least 10 days
‘before the prepayment date, Borrower must wire a deposit of $1,000 to the Servicing Agent. If
the Borrower prepays, the Servicing Agent will apply the deposit to the prepayment. If
Borrower does not prepay, the deposit is forfeited, The prepayment must take place on the third
Thursday of the month, If the third Thursday of the month is not 3 business day, the payment
must be made on the next business day.

e oo @

D. COLLATERAL CONDITIONS

The Note must be secured by the following collateral. All collateral must be assigned to SBA. CDC
must obtain a lien on 100% of the interests in the following collateral and properly pexfect all lien
positions:

1. Second Mortgage (including due on sale dause) on land and improvements located at Lot 4
" Electric City Blvd,, Andermn, SC. This property is cornmercial,

a. Subject only to prior lien(s) as follows:
(1) First; Haven Trust Baok in the amount of $2,115,000.00 A

b.  Any prior lien(s) that is (are) open ended as to fizture advances must be closed, in writing,
according to applicable state law, The revolving line(s) of credit set out above, if-any, rmst
be limited in writing to the amount stated, :

c. CDCmust obtain a written agreement from Prior Lienholders to provide CDC with 60
days written notice before commeéncing foreclosure of priar lien,
d.  Bvidence of title and priority of lien must be based upon:
(1) ALTA Loan Policy, insuring CDC and assigns, in the amount of $1,300,000.00,
_ policy o be without standard survey exception.
e. CDC must obtain in recordable form written subordination agreements from any tenants

occupying any of the Project real property required as collateral. Appropriate
subordination language may be included in the Lease as an alternative,

SBA Loan Number: 30896660-07 Page 5
SBA Ifoan Name; Microtel Inn and Suites . (504 Wizard 2008)
CONFIDENTIAL LNV 001942
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f. At thetime of Closing, eithes:

(1) there must be no contractor’s, mechanic's or materialman’s lien on the Property,
including a Hen which might possibly be filed after Closing, which would impair the
stated priority of the CDC/SBA lien, and there must be no other circumstances

_ adversely affecting the value of the property; or,

(2) no exception for these in the title insurance commitment/policy, or

(3) Thetitle insurance company must provide affirmative coverage to CDC and SBA over
any such exceptions, affording reasonably adequate protection against material Joss
arising from such exceptions. In addition, the title insurance company must provide
such endorserents as CDC or SBA deems necessary to protect CDC and SBA.
reasona'bly against matetial loss arising from any other exceptions. In states where a
survey is customarily provided for title insurance coverage, Borrower must also
provide a survey certified to SBA/CDC, or a prior survey acceptable to SBA/CDC and .
the title insurer and = satisfactory survey aﬂidavxt of no change.

2. Second Perfected Security Interest in the following personal property (mnludmg any
proceeds and produgts), whether now owned or later acquired, or acquired with loan proceeds,
 including all rcplacaments and substitutions, wherever located: Eqmpment, Bixtures;

a. Subject only to, the prior lien of Haven Trust Bank in the amount of $23-115 000.00 on the

following ¢ collateral. Eqmpment, Fixtures; nra
b. Any prior lien that is open ended as to future advances must be closed in wntmg,
according to applicable state law.

c. CDC must obtain a written agreement from all Lessors (including sublessors) agreeing to:
‘(1) Subordinate to CDC Lessor’s inferest, if any, in this property; (2) Provide CDC written
notice of default and reasonable opportunity to cure the default; and (3) Allow CDC the
right to take possmon and dispose of or remove the collateral.

- .d. CDCmust obtain a list of all equipment and fixtures that are collateral for the Loan, For
items with a unit value of $5,000 00 or more, the list nmst includea d&scnpﬂon and serial
number, if applicable.

e.. CDC must obtain an appropriate Uniform Commercial Code lien search evidencing all .
neqmred lien positions. I UCC search is not available, another type of lien search may be

£ Atthetime of Closing, there must he no circumstances adversely affectmg the value of the .
property. There must be no lien on the Property, including a lien which might possibly be
filed after Closing, which impairs the stated priority of the CDC/SBA hen.

3, Guarantee on SBA Form 148, by Jay L. Bexlye, resident in Georgm.

4, Guarantee on SBA Form 148, by Diversified Capital Investment Group, LLC resident in
Georgia. .

Assignment to SBA. CDC rust execute a satisfactory written assignment to SBA of its interestin
the Note, lease and all collateral documents executed by the Borrower and guarantors.

SBA Loan Number;  30896660-07 : ’ : . Page 6

_SBA Loan Name: Microtel Inn and Suites . S (504 Wizard 2008)
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495



The following language must appear in all lien instruments including Mortgages, Deeds of Tmst, and
Security Agrecments:

“The Loan secured by this lien was made under a United States Small Business Administration
(SBA) nationwide program which uses tax dollars to assist small business owners. If the United
States is seeking to enforce this document, then under SBA regulations:

a} When SBA is the holder of the Note, this document and all documents evidencing or
securing this Loan will be construed in accordance with federal law. .

b) CDC or SBA may use local or state procedures for purposes such as filing papers,
recording documents, giving notice, foreclosing liens, and other purposes. By using these
procedures, SBA does not waive any federal immunity from local or state control, penalty,
tex or liability. No Borrower or Guarantor may claim or assert against SBA any local or
state law to deny any obligation of . Barrower, or defeat any claim of SBA with respect to
this Loan.

Any clause in this document reguiring arbltraﬂon Is not enjbrceable when SBA is the holder of
the Note secured by this instrument.”

Georgia Mandatory Pravision—The following language must appear in all gnarantecs (SBA Form
148 or 148L) signed by Georgia residents:

"The undersigned Guarantor hereby waives the right to require the Holder of the obligations
here by guaranteed to take action against the debtor as provieed for in O.C.G.4. 10-7-24,"

E.. ADDITIONAL CONDITIONS
1. XYnsurance Requirements

Prior to 504 Loan Closing, CDC must require Boxrower to obtain the followmg insurance
coverage and maintain this coverage for the life of Loan: '

a. Flood Insurance. IfFEMA Form 81-93 reveals that any portion of a building that is

' collateral for the Loan is located in a special flood hazard area, CDC must require
Borrower to obtain flood insurance under the NFIP in amounts equal to the lesser of the
insurable value of the property or the maxirmum limit of coverage availsble. If equipment,
fixtures, or inventory that is collateral for the Loan is located in a building that is collateral
for the Loan and located in a special flood hazard area, CDC must also require Bomrower to
obtain flood insurance under the NFIP on these assets in amounts equal to the lesser of the
insurable value of the property or the maximum limit of coverage available. Insurance
coverage must containa AGEE SE/LENDER'S PAYARB
CLAUSE (or substantial equivalent) in favor of CDC and SBA. This clause must provide
that any act or neglect of the debtor or owner of the insured property will not invalidate the
interest of CDC and SBA. (Borrower will be ineligible for any future SBA disaster
assistance or business loan assistance if Borrower does not maintain any required flood
insurance for the entire term of the Loan.)

b. Real Estate Hazard Insurance coverage on all business real estate that is oouar.eral for
the Loan in the amount of the full replacement cost. If full replacement cost insurance is
not available, coverage should be for maxinum insurable value, Insurance coverage must
contain a MORTGAGEE CLAUSE (or substantial equivalent) in favor of CDC and SBA,
This clause must provide that any act or neglect of the mortgagor or owner of the insured

SBA Loan Number:  30896660-07 . . Page 7
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property will not invalidate the interest of CDC and SBA. The policy or endorsements
must provide for at least 10 days prior written notice to CDC of policy cancellation.

¢. Personal Property Hazard Insurance coverage on all equipment, fixtures or inventory
that is collateral for the Loan, in the amount of full xeplacement costs, If full replacement
cost insurance is not avaijlable, coverage should be for maxinmm insurable value,
Insurance coverage must contain 2 LENDER'S LOSS PAYABLEB CLAUSE in favor of
CDC and SBA. This clause owst provide that any act or neglect of the debtor or owner of
the insured property will not invalidate the interest of CDC and SBA. The policy or
endorsements must provide for at least 10 days prior wntten notice to CDC of policy
cancellation,

d. Life Insurance, satisfactory to CDC;
(1) onthelifeof Jay L. Berlye in the amount of $1,300,000.00;

CDC must obtain a collateral assignment of each policy with CDC and SBA as ass1gnees
CDC mnst also obtain acknowledgment of the assignment by the Home Office of the
Insurer.

e. . Liability Insurance in an amount and with an insurance company sausfactory to CDC.

Workers® Compensation Insurance in an amount mecting state law T
with an msnmnce oompany sansfactory to CDC. S

2, Envnonmental Reqmrements

a, CDCmust not close the Loan until it has:

(1) completed the review for pofential environmental contammatxon reqmred in SOP 50
10(4). (“anronmmtal Investigation”) on each business real property site that is:
. (3) . acquired or improved with proceeds from the Loan, or
(b) taken as collateral if the site represents over 50% of the value of all collateral

‘ secunng the Loan; and

(2} sufficiently minimized the risk from any adverse envnonmental findings discovered i in
the Environmental Ynvestigation, or otherwise, as required by SOP 50 10(4), Subpart
A, Chapter 5, Paragraph 7 (Environmental Conditions).

b. Tmmediately after CDC review, the CDC must submit the results of the Environmental
Investigation to the SBA office listed above for SBA approval prior to 504 Loan Closing.
If CDC or SBA determines from the Environmental Investigation that there is potential .
environmental contamination, CDC may not forward the Debenture until SBA is satisfied
that the risk has been sufficiently minimized. Adverse environmental ﬁnd.mgs may lead to
cancellation of this Anthorization. )

¢. CDC should consult with the local SBA office where the real property coIlateral is located
to ascertain any state or local environmental requ!remcnbs,

SBA Loan Number; 30896660-07 ' - ' Page 8
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3. Borrower, Guaxrantor and Operating Company Documents

a. Priorto 504 Loan Closing, CDC must obtein from Borrower, Guarantor and Operating

Company a current copy of each of the following as appropriate:

© (1) Corporate Documents—aArticles or Certificate of Incorporation (with amendments),
any By-laws, Certificate of Good Standing (or equivatent), Corporate Borrowing -
Resolution, and, if a foreign carporation, current authonty to do business within this
state.

(2) Limited Liability Company (LLC) Documents—Aurticles of Organization (with
amendments), Fact Statement or Certificate of Existence, Operating Agreement,
Bomrowing Resolution, and evidence of registration with the appropriate authority.

(3) General Partuership Documents—Parinership Agreement, Certificate as to Partners,
and Certificate of Partnership or Good Standing (or equivalent), as applicable.

(4) Limited Partnership Documents—Partnership Agreement, Certificate as to Pariners,
and Certificate of Parinership or Good Standing (or equivalent), as applicable,
Certificate of Limited Partnership, and evidence of tegislmﬁon with the appropriate

- authority.

(5) Limited Liability Partnership (LILFP) Documents—PartnezsIup Agreement,
Certificate as to Partners, Certificate of Partnership or Good Standing (or equivalent)
as applicable, and evidence of registration with the appropriate authority.

(6) Trustee Certification—A. Certificate from the trustes warranting that:

(2) The trust will not be revoked or substantially amended for the term of the Loan
without the consent of SBA; .

(b) The trustee has authority to act;

{c) Thetrust has the authority to borrow funds, guarantee loans, and pIedge trust
assets;

(d) Ifthe ;rust is an Eligible Passive Company, the trustee has authority to lease the
property to the Operating Company,

{e) There is nothing in the trust agreement that would prevent CDC from realizing

' on any security interest in trust assets; .

{f) The trust agreement has specific language conﬁrming the above; and

{g) The trustee has provided and will continue to provide SBA with a true and
-complete list of all trustors and donors. )

(7} Trade Name—Documentation that Borrower has complied with state requirements
for registration of Borrower's trade name (or fictitions name), if one is nsed.

b.  Prior to 504 Loan Closing, CDC must obtain from Borrower and Operating Company:

{1) Ownership—Evidence that ownership and mansgement have not changed without
CDC's approval since the application was submitted.

4 Oper;aﬁnglnformaﬁon

Prior to 504 Loan Closing, CDC mst obtam.

a. Verification of Financial Information—CDC must submit IRS Form 4506-T (SBA
version) to the Internal Revenue Service to obtain federal income tax information on
Borrower, or the Operating Company if Borrower is an EPC, for either the last 2 or 3 years
{unless Borrower.or Operating Company is a start-up business) depending upon the
number of years and number of annual finencial statements used to substantiate size -
eligibility. If the business has been operating for less than 3 years, CDC must obtain the

mfonnauonforallyearsmoperahon. L o o
SBA Loan Number: 30896660-07 : . Page 9
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This requivement does not include tax information for the most recent fiscal year if the
fiscal year-end is within 6 months of the date SBA received the application. CDC must
compare the tax data received from the IRS with the financial data or tax retums submitted
with the Loan application, and relied upon in approving the Loan. Borrower must resolve
any significant differences to the satisfaction of CDC and SBA. Failure to resolve
differences may result in cancellation of the Loan.

" If the Loan involves purchase of a business or change of ownership, CDC must verify
financial infonmation provided by the seller of the business in. the same manner as above.

If CDC does not receive a response from the IRS within 10 business days of submitting the
IRS Form 4506-T, then CDC may olose the the Loan prior to completing this verification,
provided that CDC has submitted IRS Form 4506-T to the IRS no later than 10 business
days from the date of this Authorization. At the time the information. is received, CDC
nmst still perform the verification and resolve any significant differences discovered, even
if the loan is fully disbursed. =~ -

b. Authonty to Conduct Business—Evidence that the Borrower has an. Employm'
Idenuﬁwtxon Number and any authorization necessary to legally operaxe the business.

o. Flood Hazard Determxnatmn-—A cotnpleted Standard Flood Hazard Detenmnaton
(FEMA Foxm 81-93). . . -

d. Agreement ‘of Franchisor: .
(1) To nga CDC 30 days notice of intent to terminate the Franchise Agreement.

.t‘
”
»

5. Appraisal SR ’ s

Prior to 504 Loan Closmg, a.ud in accordance with SOP 50-10(4), CDC must obtam and submxt
- to SBA: Dyl A

“a. Real Estate Appraisal on the Project real property, including ﬁxtum and equipment,
located at Lot 4 Electric City Bivd., Anderson, SC, ¥fthe appraised fair market value is
less than $4,230,000.00, Borrower must provide additional investment, additional
collateral, or reduce the size of the Project as appropriate,

SBA Loan Number:  30896660-07 . ” ' Page 10
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6. Construction Provisions

.3, Building Standards: In the construction of 2 new building or an addition to an existing
building, the construction must conform with the "National Earthquake Hazards Reduction
Program Recommended Provisions for the Development of Seismic Regulations for New
Buildings" (NEHRP) , or a building code that SBA hes identified as baviog substantially
equivalent provisions. At or prior to 504 Loan Closing, CDC must obtain from Borrower
evidence of compliance with these requirements. Examples of evidence include a

" certificate issued by a licensed building architect, construction engineer or similar
profmsxona!, or a letter from a state or local government agency stating that an occupancy
permit is required and that the local building codes  upon which the permit is based include
the Seismic standards.

b. Required Documentation—At or priorto 504 Loan Closing, if any proceeds will be used
to repay interim construction financing, CDC must obtain a copy of the Occupancy
Certificate, final inspection report, or other evidence that the contractor has substastially
completed construction and the property complics with all zoning and necessary
governmental permit and licensing requirements. CDC must certify that construction has
been completed in accordance with the final plans and specifications. CDC may rely upon
a certification by the Interim Lender.

7. Ceruﬁcahons and Agreements

a. " Ator prior to 504 Loan Closing, CDC must require Borrower to certify that.

(1) No Adverse Change—Since the date of application there has been no unre.medwd
substantial adverse change in the financial condition of Borrower and Operating
Company or their ability to repay the Project financing, including the Note. Borrower
must also supply to CDC accurate financial statements, current within 120 days of 504
Loan Closing,

(2) Child Support--No pnnmpal who owns at least 50% of the ownership or voting
interest of the company is delinquent more than 60 days under the terms of any (a)
administrative order, (b) court order, or (c) repayment agreement requiring payment of
child support.

€)) Current Taxes—Borrower is current on all fedeml, state, and local taxes, including
but not limited to income taxes, payroll taxes, real estate taxes, and sales taxes,

(4) Environmental—For any real estate pledged as collateral for the Loan or where the

Borrower is conducting business operations (collectively "the Property™):

(2) AtthetimeBorrower submitted the Loan application, Borrower was in
compliance with all local, state, and federal environmental laws and regulations
pertaining to reporting or clean-up of any hazardous substance, hazardous waste,
petroleum product, or any other polhutant regulated by state or federal law as :
hazardous to the environment ("Contaminant"), and regarding any permits
needed for the creation, storage, transporiation or disposal of any Contaminant;

(b) Borrower will continue to comply with these laws and regulations;

{c) Borrower, and all of its principals, has no knowledge of the actual or potential
existence of any Contamipant that exists on, at, or under the Property, including
groundwater, other than what was disclosed in oonnectmn with the
Environmental Favestigation of the Property;

" {(d) Until foll repayment of the Loan, Borrower will promptly notify Lender and SBA
if it knows or suspects that there has been, or may have been, a release of a
Contaminant in, at, or under the Property, inclading groundwater, or if Bomower

SBA Loan Number; 30896660-07 . Page 11
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or such Property is subject to any investigation or enforcement action by any
federal, state, or local environmental agency ("Agency”) pertaining to any

- Contaminant on, at, or under such Property, including groundwater;

{e) As to any Property owned by Borrower, Borrower indemnifies, and agrees to

defend and hold harmless, Lender and SBA, and any assigns or successors in

" interest which take title to the Property, from and against all liabilities, damages,
fees, penalties or losses arising out of any demand, claim or suit by any Agency
or any other party relating to any Contaminant found on, at, or under the
Property, including groundwater, regardless of whether such Contaminant
resulted from Borower's operations. (Lender or SBA may reguire Borrower to
execute a separate indemnification agreement).

b. At or prior to 504 Loan Closing, CDC must require Borrower to ceztify that it will:

(1) Reimbursable Expenses—Reimburse CDC for expenses incurred in the makmg and

administration of the Loan,
(2) Books, Records, and Reports-
{a) Keep proper books of account in a manner satisfactory to CDC; -
(b) Fumish year-end statements to CDC within 120 days of fiscal year end;
(¢) Furnish additional financial statements or reports whenever. CDC requests them;
(d) Allow CDC or SBA, at Borrower's expense, to:
[1] Inspect and audit books, records and papers relahng to Borrowm‘s financial
» .or business condition; and
: [2] Inspect and appraise any of Borrower's assets; and |
[3] - Allow all government anthorities to furnish reports of examma!:lons, or any
< .ecords pertaining to Borrower, upon request by CDC or SBA.
3 Equal Opportumty—l’ost SBA Form 722, Equal Opportunity Poster, where it is
clearly visible to employees, applicants for employment and the general public.

(4) American-made Products—To the extent practicable, purchase only American-made

equiproent and products with the proceeds of the Loan,

(5) Taxes—Pay all federal, state, and local taxes, including nicome, payroll real estate
and sales taxes of the business when they come due.

(6) OQceapancy—(a) Immediately occupy at léast 60% of the reatable property; (b)
Contimue to occupy at least 60% of the rentable property for the term of the Loan; ©

Lease long term no more than 20% of the rentable property to one or more tenants; (d)

Plan to accupy within three years some of the remaining rentable property not
immediately occupied or leased long term; (e) Plan to occupy w1th1n ten years all of
the rentable property not leased long term.

‘c.  Prior to 504 Loan Closing, CDC must require Borrower to certify that it will not, without
prior written consent of CDC and SBA:

(1) Distributions—Make any distribution of company assets that wﬂl adversely affect the

ﬁnanmal condition of Borrower.

(2) Ownership Changes—Change the ownership structure or mtemsts in the business
during the term of the Note, provided that, commencing six months after the
Debenture sale, Borrower may have one or more changes in ownership without
approval of SBA so long as the cumulative change over the term of the Note is less
than five percent (5%).

(3)" Transfer of Assets—Sell, lease, pledge, encumber (except by purchase money liens
on property acquired after the date of the Note), or otherwise dispose of eny of

- Borrower's property or assets, except in the ordinary course of business,

SBA Loan Number: 30896660-07 . Page 12
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' (4) Conflict—Or any of its affiliates acquire, directly or indirectly, in excess of a 10%

ownership or interest in CDC during the term of the Debenture. If this type of
acquisition occurs the Debenture will immediately become due and payable in full,

'F. DEBENTURE SALE CONDITIONS . *

1. SBA will not authorize the sale of the Debenture until SBA. is satisfied that:
a. there has been no unremedied adverse change in the financial condmon, organization,

b.
c.

management, operations, or assets of Borrower ;
all the terms and conditions of this Authorization have been met, and,
Borrower and the CDC have complied with their responsibilities as listed below.

2, ITIS BORROWER'S RESPONSIBILITY TO:

a.

b.

C,

Comply with other conditions, outside the Authorization, that are reasonably imposed by
CDC.

Cooperate fully with CDC and SBA in closmg the Loan and cbtaining necessary
certifications and documents.

Comply with the closing instructions provided by CDC and SBA.

Excaate all documeats required by CDC and SBA. All dopumments required to be produced )
by the Borrower must be satisfactory to SBA in form aud substance,

Submit all required documents to COC counsel sufficiently in advance of 504 Loan
Closing (as directed by CDC counsel).

Certify that all elements of Project Costs have been paid in full and how they were paid,

Certify that any bankruptcy or insolvency proceeding involving, or pending lawsuit
against, Borrower, Operating Company or any of their pnnc1pals has been disclosed in
writing to CDC.,

3, ITIS CDC’S RESPONSIBILITY TO:

Close the Loan in accordance with the terms and conditions of this Authorization.

Obtain valid and enforceable Loan documents and all required lien positions, This
includes obtaining the signatures or written consent of any obligor's spouse if such consent
or signature is necessary to bind the marital oommumty or create a valid lien on marital
property. ’

Obtain all necessary certifications.

Obtain a legal opinion from CDC counsel or Borrower's counsel if there is one, acceptable

to CDC and SBA, verifying:

(1) that all Borrower or guarantor entities (other than natural persons) are properly
organized, in good standing, validly existing, and have the anthority to boxrow or
guarantee;

(2) that the documents executed by the Borrower and gnarantors have been authorized,
executed, and delivered by an authorized person, and are valid andbmdmg
obligations, enforceable in accordance with their respective terms; and

(3) - opinions as to such other matters as CDC and SBA may require.

SBA Loan Number: 30896660-07 Page 13
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e. Certify to SBA that there has been no substantial unremedied adverse change in the
Borrower’s financjal condition, organization, operation, or assets, as set forth on the CDC
Certification (SBA Form 2101).

£ Certify that all elements of Project Costs have been paid in full and that the Tnterim Lender,
Third Party Lender, Borrower, and CDC have each contributed to the Project in the amount
and manger anthorized by SBA.

g P:operly complete all closing documents using SBAReqmred FPorms. CDC may use its
- - . own forms except as otherwise instructed mt!ns Anthorization, CDC must use the
following forms for the Loan:

Opinion of CDC Counsel (Appendix D to the Nahonal 504 Authonmuon
Boilerplate)

SBA Form 2101, CDC Cextification

SBA Form 1505, SBA Note

SBA Form 1504 Debenture

SBA Form 159 (504), Compensation Agreement, for each representative
SBA Form 1528, CDC Board Resolution
SBA Form 1506, Servicing Agent Agreement
SBA Form 722, Bqual Opportunity Poster
IRS Form W-9

CDC may use computer—generated versions of mandatory SBA Forms, as long as these
versions are cxact reproductions. .

b Submit these documents as well as other reqmred docurnents and copies, such as a Closing
Checklist and Collateral Listing, to SBA for review and Debenture sale by the deadlines
established by SBA. ’

4, Compensatlon Agreement. At Closing, CDC and Borrower must prowde an SBAForm 159
(504) from each agent, as described in the form, thnt assisted the Borrower to obtain the Loan,
. mdxcatmg the amount of each fee. .

5. Completion of Debenture and Note Terms, Borrower and CDC authorize CDC, SBA and/or
CSA to date and otherwise complete any terms of the Debenture, Note, or Loan Documents
which were mcomplete at the time of their execution as soon as such te:ms become known to

_ them.
SBA Loan Number: 3089666007 . " Pageld
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ADMINISTRATOR
SMALL BUSINESS ADMINISTRATION

Software extension

required.
December 6, 2007
By: Authorized SBA Representative . Date
SBA Loan Number:  30896660-07 . Page 15
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Froms M, Samuel C. (SaHlI@rPiC.govl

Sent:  Tuesday, March 03, 2008 1024 AV -

To:  TColins v

Subject: W cAsafzsuoumsu FAcrs Case Updatn Nofiication

mm- NANDREWS@fdlc.gw [WNANDREWS@M;QM
Sents Tuesday, March 03,20999.53AM .

Fo: HY, Samud €,

Subjects CASE# 2500077130 - FACTS Case Upddte Mﬂaﬂdn

This i 2 system genersited 'CaseUpdateNuhﬁaahcn' ﬁmm‘gm
Th.emﬂued. case has heen updated and the

changesmaym_mﬂhspregmuon of your aohonlmsponse.

mas.lmxsthwmymmmnmm

mmtanu&&rus

Sablect|CASER 2500077130 - FACTS, Caso Updats Notificatinn

mpmqnﬁwmmmxﬂow “That muthozity be granted 6o}

L Bximd fhematuiity data.
mdﬂteSBASﬂ%chmtnﬁnﬂ. B-1()

2, Amwmusomwnskwhﬂnlnmw $225,397 to $3,641,679-
3, Appiova consurction dRWS ofsvs,ﬂgwssa,oss B30

30)

A5, Approve fithue mnsmmﬁmdxmcimss,lco(m
ecommended payment of enmxmdxawsand

mmmomuas o 0601103 10 ellow canstruction to Snish

4, Aggrovepaymeatof imvoiees [ Gurnitors, fxiires, eqoipment aod soft costs totafing $43,176. B-

cors listed fnftczns 3 and 4 above). B3

B-6

secommended incizaselisied mimmhnd

* Astjgneed)

Completed Action

Assignments: Unlt Asstpned
o * Pata Date
Hartwell, Willzm Amtmmgmm 022522009
Jecksom, Disoz Asdmmmml 0BR32009
Commentss| 02/252000 Newsom, Exndl waummdwbythsrcm@mmuym.w
102826 AM (Rog#1136)
[ishieleds ] Andxﬂws.NeduC mmasmxedmcnc-wommwdaywm
0915253 AM 3,2009. ‘lbaebanpmwunwv Yackson.and tho voting
mmbmwm!munmnmdtmﬂmmhdgdt The cass
waswaninosly to the soendment fiom
sumnmmmwgsxoomcn
3372008 '
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Date: Bebouary 18,2009 068 1(3&
' paccaibi 1002792097136
FDICCASEY  LSU0077!20

MEMORANDUMTO; Credit Review Consiitteo L- CM-1

FROM: . Susan F. Batlle |
S . HIB-FDIC Contractor
RSM McGladrey

SUBIECT: v DRR,DaﬂﬂﬁdAOpmﬁonsBmwh - o
. 10027, Heven Trust Bank RN
I Receivership - 12/12/2008 > . -
}_\metﬂnmhel‘:'louﬁﬂm-lév&ﬂ%.ﬁﬁd ..
Asset Name: Affordable Hospltality Gmly-Andemon.IM(lba
; * Microtel Ion & Svites .

RECOMMENDATION: That authority be granted to;

s, Extend o matmity date fhreo popts fora 03/01/09 to 06/0L/09 > allow
wnmudimmﬁnld:mdmesnasmnebmmm BAE - -

2. Approve inminmnxkl}eﬂbn Toan by $229,897 t0$3,641,679. B-6
3. Appsove construction dravis of $125,646 end §331,033. B3MH) -

. 4  Appove payment of favoices for Farnitore, fixtures, equipment and spft costs
fotaling $43,176. B-3(b)

5, . Agpiove futwre conshuckion draws of 31,355,160 (efer weoommended increase
Jisted in itém 2 and recommended payment of construction draws and invoices
isted i Hems 3 and 4 sbove). B-3(B) )
6.  Appov wiention of .the $100,000 Corificste of Deposit * sepwing the
constraction Joan to lema'masaddiﬁonnlcollatmlifnt the prrmanent foan. . )

© CONCUR:

. S . ‘ . 3. ) .
Gusen F. Baille ,  Dae :3/&9 Q%ﬁc%f%
HIB-FDIC Contratlor Post Closing Assct Manager

APPROVED UNDER DELEGATED AUTHORITY: * B-10,B-6 amd B30

Johnnic Wells
CM-1 . B
Credit Review Commitice 1

e ——————————— e |
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21312 FDIC: Closed Loan Sales - Search Results

Lach itazww Hea Teaared 1 gy BARY S IAY BB pornsured honk
Home > Assat Sales > Hidlorical Sales > FDIC Closad Loan Sales - Search Results

FDIC Closed Loan Sales - Search Results

Data Last Updated 12/31/2011

Number of matches: 1 Page 1 of 1

{ Search Again |

FDIC: Closed Loan Sales - Search Results
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HTB-1-09- . T n LNV Drive
1 005 Dallas FOB 04/30/2009 IRE\Commercial Perform/Nonperf] 61 $10,197,848 $3,263,311 Corporation Plano, TX
: 75024

Number of matches: 1 Page 1 of 1
[ Search Again | p

Last Updated 12/31/2011 R , aretina@fdic,

%w”%swzl ontac! Us | Sesrch | i | SteMag | Fi s

Webg F} slitias | Privacy Folicy | USA gov | Fo

LD Office of inspact
F wm&} nod §§*’v*‘t tion Act (F O Service Con m| FING Gpean Goy

(w2 fdic.goviclogedsales/loanSales.asp
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12 SB448/CSFA/1
Senate Bill 448

By: Senators Balfour of the 9th, Chance of the 16th, Hill of the 4th, Mullis of the 53rd,
Hooks of the 14th and others

AS PASSED SENATE

A BILL TO BE ENTITLED
AN ACT

To amend Chapter 2 of Title 18 of the Official Code of Georgia Annotated, relating to debtor
and creditor relations; so ‘as to enact the "Small Business Borrower. Protection Act"; to
provide for definitions; to provide for recovery limits for debt obligations by successor
creditors; to provide for applicability; to require successor creditors to submit the amount
paid for a debt during recovery proceedings; to provide for an exemption;-to provide for

related matters; to repeal conflicting laws; and for other purposes.

t

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
Chapter 2 of Title 18 of the Official Code of Georgia Annotated, relating to debtor and

creditor relations, is amended by adding a new article to read as follows? " -
"ARTICLE 5
18-2-90.
This article shall be known and may be cited as the 'Small Business Borrower Protection

Act!

18-2-91.

As used in this article, the term:

1) 'Affiliate' means a miajori

ownership.

(2) 'Guarantor' means any person who agrees to pay. in whole or in part. the original debt

obligation of another person.

S. B. 448
-1-
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3) 'Guaranty' means any guaranty, indemnification, agreement to make whole, or an

other arrangement under which a person shall agree to pay, in whole or in part. the
original debt obligat'ion of another person.

(4) 'Original creditor' means any person who first extends credit to a debtor or person

obligated on a debt obligation,

5) 'Person' means any natural person, corporation, limited liability company. or an
form of partnership, or any combination of any of the foregoing, and the heirs. executors.
administrators, successors, and assigns of such p- erson.

(6) 'Successor creditor' means any person who did not enter into the original debt

obligation with the debtor and has by assignment, sale_transfer. or other means acquired

the original debt obligation.

18-2-92.

Any successor creditor shall be limited to_recovery against any guarantor on any debt
obligation to the lesser of: -
1) The actual amount paid for the debt obligation. plus interest at the interest rate stated
on the face of the debt obligation from the date of purchase, transfer, or assignment of the
obligation. The interest rate allowed under this article shall i)e a nondefault rate; or

{2) The maximum amount permitted to be collected under the guaranty.

18-2-93.
This article shall apply to the sale, assignment, or transfer of debt obligations and the sale,

assignment. or transfer of judgments rendered on debt obligations regardless of when such
judgments were entered.

18-2-94.

In any action to collect a debt obligation by a successor creditor, the successor creditor

shall be required to prove the actual amount paid for the debt obligation.

18-2-95.
This article shall not apply to institutions with federally insured deposits or their affiliates.”

SECTION 2.

49  All laws and parts-of laws in conflict with this ‘Act are repealed.

S. B. 448
-2.
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STATE OF SOUTH CAROLINA )

) IN THE COURT OF COMMON PLEAS

COUNTY OF ANDERSON )y TENTH JUDICIAL CIRCUIT
LNV Corporation, Civil Action No. 201 1‘—CP—O4—2728

Plaintiff,
Vs,

Aftfordable Hospitélity Group—Anderson, REPLY BRIEF IN SUPPORT OF

Group, LLC; Jay Berlye; Anderson County,
South Carolina; and the State of South
Carolina,

)
)
)
)
)
)

LLC; Diversified Capital Investment ) MOTION TO DISMISS
) ,
)

)
)
Defendants. )

)

The Plaintiff, LNV Corporation (hereinafter, “LNV?), respectfully submits this
Reply Brief in Support of {ts Motion to Dismiss, responding to the Defendants’
Supplemental Memorandum in Opposition to the Motion to Dismiss (hereinafter,
“Defendants’ Supp. Brief™).

INTRODUCTION

Contrary to its prior agreements with the Federal Deposit Insurancc Corporation
(“FDIC”) and LNV, Defendants' ask this court to ignor4e their previously executed
release agreements that were attached to, and incorporated into, their Answer and
Counterclaim.? To induce the FDIC and LNV to advance additional sums, extend the
term of the construction loan, and refrain from foreclosiﬁg on the underlying property,
Defendants reaffirmed their obligations and released all defenses and counterclaims to

their obligations to pay the indebtedness evidenced by the Note and Mortgage. Yet when

' Among the Defendants, Affordable Hospitality Group—Anderson, LLC (“Defendants”), is the borrower;
Diversitied Capital Investment Group, LLC, and Jay Berlye are guarantors. '

2 See Answer and Counterclaim, Exhibits B (June 1, 2009 Agreement) and C (November 10, 2009
Agreement).
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faced with this action to enforce these obligations, Defendants assert defenses and
counterclaims to the debt based on an alleged contract and breach that existed prior to
their execution of the releases. LNV's motion to dismiss should be granted because
Defendants released these defenses and counterclaims.

However clever it may be, Defendants’ fanciful theory of liability simply cannot
support a cause of action under South Carolina law, at least pursuant to the Note,
Mortgage, Guaranty, and other instruments executed by the parties to this action. It is
fanciful to contend that the bank, and not the borrower, bears the contractual risk of
default on a construction loan, and that the Note and Mortgage evidencing the debt are
not obligations of the borrower but are instead “partial performance.”3 Under the Note
and Mortgage in this case, the borrower bears the contractual risk of default on the
construction lban; and the Note and Mortgage do indeed represent the Defendants’
obligations, as Defendants affirmed in various agreements that they now ask the Court to
disregard.

In the final analysis, of course, LNV will incur a substantial loss; contrary to
Defendant’s nonsensical theory of the case, a fully performing SBA financing
arrangement (whereby SBA would have guaranteed 40% of the debt) would have been
far more beneficial to LNV than the default on the Note and Mortgage. For Defendants
to suggest that this default is something that LNV wanted or worked to achieve deties

commaon sense.

! E.g., Answer and Counterclaim, ¢ 118.
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UNDISPUTED FACTS CONTAINED IN DEFENDANTS’ ANSWER AND BRIEF

Defendants admit that the Note, Mortgage, Guaranty, and other instruments
attached to the Complaint speak for themselves.” As is typical, the Note states that the
borrower’s failure to make payments when due, or any default, will result in the balance
being due and payable immediately, at the option of the holder of the Note.® The
Guaranty states that the guarantor “wunconditionally guarantees the full and prompt
payment, observance, and performance” of the obligations of Defendants, and that the
guarantor remains obligated even if the bank opts to “extend (including extensions
beyond the original term),” or “modify” the underlying obligations, or “stop lending
money or extending other credit to Obli gor.”” Defendants further admit that they failed
to pay the Note and Mortgage and Guaranty.®

Defendants admit that they executed a “Loan Modification Agreement” on
November 10, 2009. The Agreement, which was attached to and incorporated into
Defendants” Answer and Counterclaim, provides as follows:

AS A MATERIAL INDUCEMENT TO LENDER TO ENTER INTO

THIS AGREEMENT, BORROWER AND GUARANTOR. . . HEREBY

FULLY, FINALLY AND COMPLETELY RELEASE AND FOREVER

DISCHARGE ORIGINAL LENDER [Haven Trust Bank], THE

-FEDERAL DEPOSIT INSURANCE CORPORATION. . . LENDER

AND THEIR RESPECTIVE SUCCESSORS AND ASSIGNS. ... OF

AND FROM ANY AND ALL CLAIMS, CONTROVERSIES,
DISPUTES, LIABILITIES, OBLIGATIONS, DEMANDS, DAMAGES,

* For the sake of brevity, LNV incorporates its statement of undisputed facts contained in its opening
Memorandum of Law in Support of its Motion to Dismiss.

* E.g,, Answer and Counterclaim, 9 12, 14, 16, 18.
¢ Complaint, Exhibit A, p. 2.
7 Complaint, Exhibit B, § ] | and 10.

¥ E.g., Answer and Counterclaim, Y 34 and 116 (admitting Defendants’ failure to make payments under
Note and Mortgage as demanded) and 91 (Berlye’s refusal to pay guaranty).
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EXPENSES. . . DEBTS, LIENS, ACTIONS AND CAUSES OF
ACTION OF ANY AND EVERY NATURE WHATSOEVER,
INCLUDING, WITHOUT LIMITATION, ANY THEREOF RELATING
TO THE LOAN, AND WAIVE AND RELEASE ANY DEFENSE,
RIGHT OF COUNTERCLAIM, RIGHT OF SET-OFF OR
DEDUCTION TO THE PAYMENT OF THE INDEBTEDNESS
EVIDENCED BY THE NOTE AND/OR MORTGAGE OR ANY
OTHER LOAN DOCUMENT WHICH OBLIGORS, ET AL. NOW
HAVE OR MAY CLAIM TO HAVE AGAINST LENDER, ET AL. OR
ANY THEREOF, ARISING OUT OF, CONNECTED WITH OR
RELATING TO ANY AND ALL ACTS, OMISSIONS OR EVENTS
OCCURRING PRIOR TO THE EXECUTION OF THIS
AGREEMENT

The Loan Modification Agreement also contained the borrower’s reaffirmation of
its obligations and the Lender’s right to enforce the Note and Mortgage:

Borrower hereby affirms, confirms, ratifies, renews and extends the debts,

duties, obligations, liabilities, rights, titles, security interests, liens, powers

and privileges created or arising by virtue of the Loan Documents, as

amended hereby, until all of the indebtedness and obligations relating to

the Loan have been paid or performed in tull.'

The guarantor expressly disclaimed any offsets or claims against the bank in the
Loan Modification Agreement:

Guarantor has execuled this Agreement to evidence his consent. . . and to

acknowledge, reaffirm and restate the continuing cffect of the Guaranty

and the obligations contained therein. Guarantor hereby represents that it

has no offset or claims against Lender arising under, related to or

connected with the Loans or any of the Loan Documents or otherwise. "'

Throughout the Answer and Counterclaim, Defendants assert the “Plaintiff’s prior

and contemporancous breaches of the Basic Contract” as the basis for their defenses and

7 Exhibit C 1o Answer and Counterclaim, Nov. 10, 2009 Release, § 3(emphasis added).
“i1d ge.

"rd €.
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counterclaims.’?  Defendants describe LNV’s alleged obligations and breaches as

follows:

Haven Trust Bank issued a Loan Commitment on November 6, 2007."3
The Loan Commitment allegedly obligated Haven Trust (and its
successors) to make a construction loan, followed by a permanent loan and
an SBA loan."

“At all times relevant, Plaintiff has been and remains bound by the written
commitment of Haven Trust Bank. . . to fund a Permanent mortgage and to
assist Defendants in obtaining SBA financing.”"

As of May 2009, Haven Trust Bank would have been required to grant the
permanent loan and assist Defendants in obtaining SBA financing
pursuant to the Loan Commitment. 16

On May 1, 2009, the FDIC informed Defendants that LNV had acquired
the rights to the loan."”

When Plaintiff acquired the Note, it should have known that “it was
required to grant the permanent loan and assist Defendants in obtaining
the SBA 504 Interim Loan.”'®

Defendants “began immediately to negotiate with Plaintiff for future
performance of their respective dutics under the Basic Contract.”"”

After entering into a loan modification agreement in June 2009, Plaintiff
sent Defendants a draft commitment letter in August 2009,

“Prior to August 2009, Plaintiff had never originated a loan of the type
contemplated by the Basic Contract nor participated in a loan transaction
that involved SBA financing” and *“[a]t all times relevant, Plaintiff knew
or should have known that it lacked knowledge and experience to assist
Defendants in obtaining the SBA 504 Interim Loan.”?'

" E.g., Answer and Counterclaim, 9 40.
Y 1d 1214,

MId q9214-216.

1 944,

"1 214

7 1d. 9§ 226.

"®1d 9227

Y d. 229,

Y 1d §230-31.

*1d §9232 and 236.
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¢ Plaintiff allegedly never took steps to cLuahiv as a lender under SBA rules,
despite Defendants’ repeated requests.

e ~Commencing in June 2009; Defendants proposed various avenues to
qualify Plainuft for SBA purposes, but their efforts produced no action by
Plaintiff, and for periods of time Plaintiff did not communicate at all with
Defendants, even though Defendants tried repeatedly to learn Plaintift’s
intentions and “repeatedly sought compliance by Plaintiff with the Basic
Contract, and/or in the alternative repeatedly sought to negotiate a
modification of the Basic Contract,” but their communications “elicited no
meaningful response.”>

o Plaintiff allegedly breached the “Basic Contract” by failing to provide
permanent financing and by failing to assist Defendants in obtaining
permanent financing.**

e Plainuffs allegedly fraudulent breach of contract is supposedly evidenced
by the August 2009 proposed commitment and by the negotiations leading
up to the loan modifications.”

° Plamtlff’s alleged violation of the UTPA arises from its purchase of the

loan.’

In summary, based on a commitment letter dated November 6, 2007, Defendants assert a
breach of a contractual duty that existed on May [, 2009, a breach that occurred despite
Defendants’ efforts to secure compliance, efforts that began “immediately” upon
Plaintiff's acquisition of the loan in May 2009 and continued into June 2009 and beyond,
to no avail.

The effect of the release on Defendants’ claims, defenses, and counterclaims is
apparent from its terms. Defendants released LNV “from any and all claims,
controversies, disputes, liabilities, obligations, demands, damages, expenses,. . . debts,

liens, actions and causes of action of any and every nature whatsoever.” The claims so
s -

2 1d. §238

B 1d. 9923943,
*1d 244,

* 1d, 4 254-56.

* 14 €259,
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released included, but were not limited to, any “claim,” “defense,” “counterclaim™ or
“set-off” that Defendants “have or may claim to have against” LNV “arising out of,
connected with or relating to any and all acts, omissions or events occurring prior to
[November 10, 2009].” (Emphasis added). The sole question is whether Defendants’
counterclaims—all of which arise from the Haven Trust Bank Loan Commitment

Letter

fall within the scope of the broad release that Defendants granted to induce LNV
_to extend the term of the loan on November 10, 2009.

ARGUMENT AND ANALYSIS

I. Defendants’ Claims Arose Prior to November 10, 2009, and Fall Within the
Scope of the Release.

Defendants’ claims for the alleged breach of the Haven Trust Loan Commitment
Letter existed before the release executed on November 10, 2009. The alleged contract
existed, the alleged breach existed, and Defendants sought in vain to secure Plaintiff’s
compliance—all prior to November 10, 2009, according to the allegations of the Answer
and Counterclaim. Defendants, contrary to the releases they executed, now argue that as
of November 10, 2009, “Defendants had no reason to‘suspect that LNV intended to
withhold performance under the Basic Contract [Haven Trust Loan Commitment
Letter].”?” This assertion is contrary to the release and the facts alleged.

As the recitation of allegations [rom the Answer and Counterclaim above
demonstrates, the claims for breach of the Haven Trust Commitment Letter existed prior
to November 10, 2009, when Defendants (for the third time) released, among other
things, “claims,” “demands,” and “causes of action of any nature whatsoever.”

Defendants alleged that they immediately sought to secure the permanent loan and SBA

7’ Defendants’ Supp. Br. p. 15.
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financing from LNV upon LNV’s acquisition of the loan, and that LNV assumed the
obligation embodied in the commitment letter when it acquired the loan. [n other words,
Defendants immediately sought to “enforce” whaf they refer to as “the Basic Contract.”
One of the alleged obstacles. according to Defendants, was that LNV did not qualify as a
lender under SBA rules. To surmount this obstacle, “fcJommencing in June 2009,
Defendants proposed various avenues to qualify Plaintiff.”™®® Defendants “repeatedly
sought compliance by Plaintiff with the Basic Contract” and—perhaps most
interestingly—*"in the alternative repeatedly sought to negotiate a modification of the
Basic Contract.”” Defendants’ allegations paint a clear picture: From the time that LNV
acquired the loan in May 2009, Defendants have contended that LNV is obligated to
make a permanent loan and assist with SBA financing pursuant to the Haven Trust
Commitment Letter, and they have sought to secure LNV’s compliance—always
unsuccessfully. But when Defendants released all claims, causes of action, and defenses
to the debt in the June 2009 and November 2009 Loan Modifications, Defendants never
preserved these claims. I[nstead, Defendants released all claims, demands, and causes of
action, and they reaffirmed their respective obligations under the Note and Guaranty.

The facts are so compelling that even Defendants’ Subplemental Brief includes
admissions (perhaps inadvertently) that establish that the counterclaims existed prior to

the release Defendants executed in November 2009. For example:

e “the enforceability of the Loan Commitment Letter was established long
before the hotel was completcd“3 0,

* See, supra, pp. 5-6 discussing these allegations in the Defendants’ Answer and Counterclaims.
P

3o

Defendants’ Supp. Br., p. 9.
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e “Two federal agencies determined that the Basic Contract was valid and
enforceable.™"
e “[UJpon acquisition of Defendants’ account, LNV had an obligation to
provide SBA with a new commitment letter showing that it was stepping
inté Haven Trust’s shoes. LNV failed to issue such a letter, and as a
consequence, SBA was never presented with a final application to
approve or deny. This is a legally cognizable injury."‘3 2
e “LNV’s failure to do so [send the new commitment letter to SBA]
prevented Defendants from receiving SBA financing and the performance
to which they were entitled.”*’
The release that Defendants executed (for the third time) in November 2009 bars them
from litigating claims arising from LNV’s failure to send the commitment lettef to
SBA—a breach of an alleged duty that occurred upon LNV’s acquisition of the loan. The
release bars them from redressing the “legally cognizable injury” allegedly resulting from
this failure, because they released all claims and causes of action that existed as of
November 10, 2009. What Defendants arc arguing for is this: Allow Party A with a
claim for breach of conlract to sit on its rights, enter into a modification agreement with
Party B that causes Party B to forbear its right to seek contractual remedies, execute a
broad release of all claims and causes of action in favor of Party B, then later sue Party B
for breach of contract on claims that predated the release. Such a result is untenable.
Further, Defendants® argument that their claims are somehow saved by the August
2009 proposed commitment letter from LNV detfies common sense.**  If anything, this

separate commitment letter from LNV demonstrates that by August 2009, if not earlier,

Defendants knew that LNV did not intend to abide by the Haven Trust Loan

d,p. L1
21d,p. 12
Fd. p. 14.

M yd, p. 15 (*[1]n August 2009, LNV circulated a draft commitment letter which ostensibly would have
satisfied SBA’s loan-making requirements.”).
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Commitment Letter (assuming. arguendo, that it constituted a contract).” By August

2009, LNV was drafting its own loan commitment letter. Had the parties been operating -

under the belief that LNV would abide by the Haven Trust Loan Commitment Letter,
there would be no purpose for this new “Draft Loan Commitment Letter from LNV
Furthermore, if this commitment would have satistied LNV’s obligations under the
“Basic Contract,” wﬁy didn’t Defendants simply accept, rather than continue to negotiate,
ultimately eﬁtering into the November 2009 modification and release? - Why is it that
Defendants, as alleged in paragraph 243, “in the alternative repeatedly sought to negotiate
a modification of the Basic Contract™?

Likewise, Defendants’ contention that the Loan Modification Agreements
themselves somehow save their claims from dismissal®’ defies reality. LNV could have
sued to enforce the Note, Mortgage, and Guaranty, but instead, in June 2009 and
November 2009, it opted to extend the term of the loan. At that time, for the express
purpose of inducing LNV’s agreement to grant the extension, Defendants granted the
release of all claims and causes of action, including, but not limited to, defenses and
counterclaims arising prior to the time of execution of the agreement. One of the reasons
that banks insist on such releases in loan modification agreements is»to avoid litigation
about the enforceability of the underlying loan obligation. A borrower cannot

stimultaneously release and retain such claims.

** See Draft Loan Commitment Letter dated August, 2009, attached hereto as Exhibit A and referenced by
Defendants in its Supplemental Brief.

% This was, in fact, required by the United States SBA since LNV (a subsidiary of Beal Bank) was an
approved SBA lender and a new permanent loan commitment was required.

’" Defendants’ Supp. Br., p. 15 (arguing that the modifications were indications of good faith performance
of the Haven Trust Commitment Letter).

10
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Finally, Defendants’ contention that it did not really intend to release the claims
does not withstand scrutiny under South Carolina law. The terms of the release are
judged by their plain language, not by one party’s ex post facto attempt to explain away

that meaning. Ecclesiastes Production Ministries v. Outparcel Assoc.. LLC, 374 S.C.

483, 497-98, 649 S.E.2d 494, 501-02 (Ct. App. 2007) (“[1]f the language [of a release] is
perfectly plain and capable of legal construction, it alone determines the document's force
and effect. [The p]arties are governed by their outward expressions and the court is not at
liberty to consider their secret intentions.” (Internal citations omitted).

In the end, neither party can dispute that by August 2009, if not earlier, both LNV
and Defendants understood that LNV did not intend to follow the Haven Trust
Commitment Lette% and LNV intended to issue its own commitment letter. Defendants
sought from May 2009 forward tb enforce the Haven Trust Commitment Letter (the so-
called “Basic Contract”), to no avail, and any claims that LNV breached the “Basic
Contract” arose on or before August 2009, and in any event well before Defendants
executed the November 10, 2009.

I1. The Entirety of Defendants’ Supplemental Brief Contradicts its Prior
Agreements.

Defendants ask this court to ignore their prior agreements and the loan
modifications wherein the various lenders tried to help Defendants return to solvency and

rescue Defendants® failing project.’ 8

% LNV does not suggest that Defendants’ intentionally brought about this project’s failure. However,

AHG obligated itself to a $3,641,679 debt during one of the worst economic cycles in modern times, and

the guarantor defendants unconditionally guaranteed this obligation. LNV does suggest, as admitted by
Defendants, that they failed to keep the loan current, pay their taxes, pay franchise fees, and keep the
property free of liens and encumbrances.

11
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“Lender 7 Defendants’ Represeitations

Federal Deposn “Borrower and Guarantors hereby ratify and athrm the Loan
Insurance Documents, waive any defenses thereto and RELEASE AND-
Corporation DISCHARGE Receiver [FDIC]. . . .from any and all claims,
(April 20, 2009) counterclaims, demands, damages, debts, agreements, covenants,

suits, contracts, obligations, liabilities, accounts, offsets, nghts
actions and causes of action of any nature whatsoever. .
(Compl., § 22, admitted in Answer and Counterclaim, § 30)

LNV Corporation | “AS A MATERIAL INDUCEMENT TO LENDER TO ENTER
(June 1, 2009) INTO THIS AGREEMENT, BORROWER AND GUARANTOR.
.. HEREBY FULLY, FINALLY AND COMPLETELY
RELEASE AND FOREVER DISCHARGE ORIGINAL
LENDER [Haven Trust Bank], THE FEDERAL DEPOSIT
INSURANCE CORPORATION. .. LENDER AND THEIR
RESPECTIVE ... SUCCESSORS AND ASSIGNS. .. OF AND
FROM ANY AND ALL CLAIMS, CONTROVERSIES,
DISPUTES, LIABILITIES, OBLIGATIONS, DEMANDS,
DAMAGES, EXPENSES. .. DEBTS;, LIENS, ACTIONS AND
CAUSES OF ACTION OF ANY AND EVERY NATURE
WHATSOEVER, INCLUDING, WITHOUT LIMITATION,
ANY THEREOF RELATING TO THE LOAN, AND WAIVE
AND RELEASE ANY DEFENSE, RIGHT OF
COUNTERCLAIM, RIGHT OF SET-OFF OR DEDUCTION TO
THE PAYMENT OF THE INDEBTEDNESS EVIDENCED BY
THE NOTE AND/OR MORTGAGE OR ANY OTHER LOAN
DOCUMENT WHICH OBLIGORS, ET AL. NOW HAVE OR
MAY CLAIM TO HAVE AGAINST LENDER, ET AL. OR
ANY THEREOF, ARISING OUT OF, CONNECTED WITH OR
RELATING TO ANY AND ALL ACTS, OMISSIONS OR
EVENTS OCCURRING PRIOR TO THE EXECUTION OF
THIS AGREEMENT. (Answer and Counterclaim, Ex. B, §3).

LNV Corporation | “AS A MATERIAL INDUCEMENT TO LENDER TO ENTER
(November 10, INTO THIS AGREEMENT, BORROWER AND GUARANTOR.
2009) .. HEREBY FULLY, FINALLY AND COMPLETELY
RELEASE AND FOREVER DISCHARGE ORIGINAL
LENDER [Haven Trust Bank], THE FEDERAL DEPOSIT
INSURANCE CORPORATION. .. LENDER AND THEIR
RESPECTIVE . .. SUCCESSORS AND ASSIGNS. .. OF AND
FROM ANY AND ALL CLAIMS, CONTROVERSIES,
DISPUTES, LIABILITIES, OBLIGATIONS, DEMANDS,
DAMAGES, EXPENSES. . . DEBTS, LIENS, ACTIONS AND
CAUSES OF ACTION OF ANY AND EVERY NATURE
WHATSOEVER, INCLUDING, WITHOUT LIMITATION,
ANY THEREOF RELATING TO THE LOAN, AND WAIVE

12
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AND RELEASE ANY DEFENSE, RIGHT OF
COUNTERCLAIM, RIGHT OF SET-OFF OR DEDUCTION TO
THE PAYMENT OF THE INDEBTEDNESS EVIDENCED BY
THE NOTE AND/OR MORTGAGE OR ANY OTHER LOAN
DOCUMENT WHICH OBLIGORS, ET AL. NOW HAVE OR
MAY CLAIM TO HAVE AGAINST LENDER, ET AL. OR
ANY THEREOF, ARISING OUT OF, CONNECTED WITH OR
RELATING TO ANY AND ALL ACTS, OMISSIONS OR
EVENTS OCCURRING PRIOR TO THE EXECUTION OF .
THIS AGREEMENT. (Answer and Counterclaim, Ex. C, § 3).

Now, having executed the releases, Defendants ask this court to ignore them and allow
Defendants to proceed on a theory that LNV breached contracts arising prior to
November 10, 2009,

[I1. The Haven Trust Loan Commitment Does Not Bind LNV Corporation fo
Make a Permanent Loan.

While the release of claims is dispositive of Defendants’ claims, defenses, and
counterclaims arising from the Haven Trust Loan Commitment, additional grounds exist
for granting LNV’s motion to dismiss. In particular, Defendants ask this Court to ignore
the actual language of the Haven Trust Loan Commitment Letter when they refer to the
Loan Commitment as the “Basic Contract.” Under Defendénts’ theory of the case, LNV
was ob]igaled——pursuarﬁ to the Haven Trust Loan Commitment Letter—to provide U.S.
Small Business Administration (“SBA”) 504 Permanent Financing on this project.”

However, a review of the Haven Trust Loan Commitment Letter reveals otherwise:

. Actual Language from Haven Trust Loan Commitment
“This commitment is subject to satisfactory completion of credit
investigation and analysis, satisfactory documentation and such

other terms and conditions as are determined by Bank and SBA.”

Scetion .
Preamble

Sole Reference to | “Proposed permanent loan will be for a period of twenty (20)

¥ “[Clommitted to providing financing for the construction. . . and upon completion, to replace
[Defendants’ ] construction loan with permanent financing. .. .7 (Defendants’ Supp. Br. p 8).
13
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“Permanent Loan” | years from the date of closing payable in two hundred and forty
terms (9 4(b)) (240) installments of principal and interest.” (Emphasis added).

Haven Trust May | “Should the Borrower for any reason not close the loan as
Not Be Permanent | approved by SBA with Bank. . . .”
Lender (9 25) '

Conditions to “THIS COMMITMENT IN NO WAY IS TO BE CONSTRUED
Commitment AS FINAL APPROVAL BY HAVEN TRUST BANK OR ITS
(above signature ASSIGNS.”

blocks)

Nowhere in this Loan Commitment Letter is there a contractual obligation for
Haven Trust (or LNV, in turn) to provide a permanent loan, nor is there an obligation to
obtain SBA financing on Defendants’ behalf. The first time these obligations are
mentioned is in Defendants’ filings with this Court, but Defendants cannot point to any
language in the supposed “Basic Contract” to sustain their breach of contract claims.
Instead, Defendants use words like the following every time they reference the “Basic
Contract™ (a) “intended to” (p. 3); (b) “it was expressly intended” (p. 6); (c) “[t]he
circumstances surrounding the Loan Commitment Letter are sufficient. . . to establish the
existence of a contract” (p. 6); (d) “the only reasonable understanding” (p. 8); and (e)
“only reasonable inference™ (p. 12). Tellingly, at no point do Defendants cite any
language obligating Haven Trust (or LNV) to provide a “permanent loan” or obtain SBA
504 financing on their behalf.*’

IV. Defendants Admittedly Cannot Satisfy the SBA Loan Requirements.

Defendants” claims are premised upon [.NV’s purported breach of the Haven

Trust Loan Commitment Letter and LNV’s failure to provide permanent, SBA 504

* Nor have Defendants provided to the Court a copy of the Haven Trust Commitment Letter bearing their
signatures. For the Commitment Letter to have become effective, it was to be signed. (Answer and
Counterclaim, Ex. A, §25.)

14
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financing for Defendants. However, Defendants admit that AHG cannot meet the

conditions of the SBA financing commitment that they presented to the Court.™

q B(2)(¢): “Required Certifications
Before 504 Loan Closing: Following
completion of the Project, [SBA
Administrator] must cause Interim Lender
to certify the amount of the interim loan
disbursed, that the interim loan has been
disbursed in reasonable compliance with
this Authorization, and that it has no
knowledge of any unremedied substantial
adverse change in the condition of the
Borrower since the date of the loan
application. . ..”

“Condition Precedent to SBA Funding .

Defendants’ Admissions . - L
As admitted by Defendants, they defaulted
on the payments under the loan (Ans., §
34); failed to pay taxes to the State of
South Carolina and Anderson County
(Compl., § 52—public records); and
allowed liens to attach to the property

(1d).

€ E(7)(a)(1): “Certifications and
Agreements: At or prior to 504 Loan
Closing, CDC must require Borrower to
certity that. . . No Adverse Change-Since
the date of application there has been no
unremedied substantial adverse change in
the financial condition of Borrower and
Operating Company or their ability to
repay the Project financing, including the
Note. Borrower must also supply to CDC
accurate financial statements, current
within 120 days of 504 Loan Closing.”

Defendants admit that they did not make

the payments under the loan with LNV as
required by the loan documents. (Ans., §
34).

4 E(7)(a)(2): “Certifications and
Agreements: At or prior to 504 Loan
Closing, CDC must require Borrower to
certify that. . . Current Taxes-Borrower is
current on all federal, state, and local
taxes, including but not limited to income
taxes, payroll taxes, real estate taxes, and
sales taxes.”

As shown in public filings with Anderson
County, South Carolina, Defendants failed
to pay taxes to the State of South Carolina
and Anderson County (Compl., § 52—
public records); and allowed tax liens to
attach to the property (/d.).

In this case, Defendants ask the Court to ignore the fact that AHG could not meet

the requirements of the SBA Loan Commitment. Instead, Defendants place the burden

1 See Defendants’ Supp. Br., [x. B (requirements include appraised value of $4,230,000; no adverse
charge in financial condition of borrower or ability to repay Note; current on all federal, sate, and local

taxes).
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upon LNV to falsely certify facts to the federal government. LNV cannot falsely
represent to the United States SBA that AHG met the SBA 504 loan criteria. It was
impossible for AHG to close its SBA permanent loan. However, in this case, Defendants
ask the court to hold LNV responsible for AHG’s failure to satisfy the criteria.

V. Defendants’ Theory of this Case Cannot Be Maintained.

Defendants ask this Court to throw construction financing “on its head.”
Defendants’ entire theory makes no sense. LNV, like any lender, would prefer to have
this loan converted to an SBA 504 Loan. In that case, the SBA would absorb 40% of the
losses that will be suffered by LNV in this case. The argument that LNV is secretly
conspiring to obtain a defunct hotel, with a value far less than the value of the stream of
payments that a performing loan would produce, is nonsensical. Had Defendants been
able to qualify for SBA permanent financing, LNV would have done everything possible
to close that loan. However, LNV cannot falsify information to the United States SBA.

As set forth in the loan documents, SBA financing involves three phases: (1) a
construction loan, (2) an interim loan, and (3) a permanent, SBA loan. As set forth in the
documenté, a party pre-qualifies for an SBA loan aﬁd an SBA Loan Commitment is
issued. Assuming that all the criteria of the SBA Loan Commitment are met, the party
can ultimately convert the loan from its loan with the lender—the construction loan—into
a permanent loan backed by the United States SBA (assuming the borrower can still meet
the requirements).

Because of the requirements set forth in the SBA Commitment Letter, Borrowers
appreciate the upfront risk that the project will not qualify for an SBA permanent loan

after construction is complete. To qualify for permanent financing, Defendants were

16
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required to: (a) have the property appraise for a/ leust $4,230,000.00," (b) pay the sum of
$846,000.00 as equity into the project,43 (c) keep the property free of any liens or
_encumbremcesf“1 (d) maintain insurance,® () represent that since the date of application
to the SBA, “there has been no. . . substantial adverse change in the financial condition of
Borrower,”*® and (f) certify that all taxes are paid.*’

Under Defendants’ convoluted theory, all of the risk that a borrower would be
unable to meet these qualifications would be placed on a lender. If, at any time, a
borrower wanted a “free pass” out of the loan, he need only default on payments, fail to
pay taxes, or fail to maintain insurance. Defendants argue that, in such a case, the lender
is faced with full liability and should (apparently} convey the property, unencumbered, to
the borrowers. ‘This is not the case under the documents in this case, and cannot be the
case in the realm of construction and SBA 504 financing.

VL.  Defendants’ Unfair Trade Practices Act Claim Must Be Dismissed

Defendants’ Unfair Trade Practices Act claim is premised upon LNV’s purchase
of assets from failed banks through the FDIC. Defendants claim that LNV’s attempts to
enforce a promissory note according to its terms are “predatory” or “unfair or

48

deceptive.”*® Defendants’ arguments are directly contrary to the provisions of the South

Carolina Uniform Commercial Code, particularly the concept that a holder of a note is

2 SBA Loan Commit. § E(5)(a) (attached to Defendants’ Supp. Br.).
B Id at ] B(4)(a).

M d at§ D).

S 1d at §E(1)Xd).

%14 at § E(7)(a)(1).

7 1d. at § E(7)(a)(3).

* Defendants® Supp. Br. p. 20-21.
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entitled to enforce the note on its terms. See S.C. Code §§ 36-3-203(b) et seq. (“Transter
of an instrument. . . vests in the transferee any right of the transferor to enforce the
instrument”™): S.C. Code 36-3-302(c) (Official Cmt. 5) (*[I}f the Federal Deposit
Insurance Corporation takes over an insolvent bank. . . the FDIC and similar financial
institution insurers are given holder in due course status and that status is also acquired

by their assignees under the shelter doctrine.”); Northwestern Bank v. Neal, 271 S.C.

544,248 S.E.2d 585 (1978).

Defendants’ citation to proposed Georgia legislation that bans “this very business
model” is without merit. This legislation has not been adopted in Georgia and is merely
proposed legislation. Moreover, even should this legislation pass, it does not apply to
“institutions with federally insured deposits or their affiliates.” (SB 448, p. 2, lines 46-
7% LNV Corporation, a subsidiary of Beal Bank—regulated by the Federal Deposit
Insurance Corporation—would not fall under this statute, |

CONCLUSION

As set forth above, and in Plaintiff’s initial brief, this Court should dismiss the -

counterclaims asserted by Defendants as they are barred by prior releases and are

insufficient as a matter of law.

rESignature Page Follows***

¥ See Proposed Senate Bill, attached hereto as Exhibit B.
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Greenville, South Carolina
April 12,2012

#I830-4431-9503 4 3

Respectfully submitted,

NELSON MULLINS RILEY & SCARBOROUGH LLP

By: .-Dw-----~ 6 DA:s——k—

Dowse "Brad" Rustin, 1V

SC Bar No. 74934 :
E-Mail: brad.rustin@nelsonmullins.com
104 South Main Street / Ninth Floor
Post Office Box 10084 (29603-0084)
Greenville, SC 29601

(864) 250-2300

B. Rush Smith, III

E-Mail: rush.smith@nelsonmullins.com
S.C. Bar No. 12941

PO Box 11070

Columbia, SC 29211

(803) 799-2000

Atrorneys for LNV Corporation
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Mark Pulliam

From: Mark Pulliam LNV

Sent: Thursday, Augus! 06, 2009 4:55 PM

To: ‘Jay Berlye'

Subject: Aifordable Hospitality - Draft Commitment Letter

Attachments: Commitment Letter ~ Affordable Hospitality Group-Anderson LLC - First Draft - 080608.pdf
Jay,

Attached is the first draft of the commitment letter for Affordable Hospitality.
LNV reserves the right to amend this draft for additional bank or SBA requirements.

Please call with comments.

Mark Pufliam

LNV Corporation

6000 Legacy Drive
Plano, TX 75024
(469)467-5406
(469)467-5550 fax
mouliam@inveorp.com
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Avgust __, 2009
COMMITMENT LETTER
Affordable Hospitality Group-Anderson, LLC
3904 N. Druid Hills Road, #221
Decatur, Georgia 30033
Atm: Jay Berlye

Gentlemen:

Provided all conditions specified herein are satisfied, LNV
agrees to make a loan (the "Loan") to Affordable Hospitality G
liability company (the "Borrower"), upon the terms and congit
the Lender to make the Loan conternplated by this Co%gn ent Letter will be
(i) owning the improved real property located in Fenjleton nship, Anders.; ;

Carotina, and being more particularly described &n | ;-:—Z%éf:\wd hereto (tag’ ‘Iand"), the
Improvements, as hereinafier defined, and the other Prope: Ereinaler defined, and (if) satisfying

all other conditions berein specified. The Property will ;¢ the Loan contemplated by this
| .

(the "Lender”) hereby
1.LC, a Georgia limited

1. Loan Amount and Use of Prov 1& C
50% of the Total Project Cost (as herein defingd). 1 - an will be advanced to and
used by Borrower to refinance a portion of the ,515 w tosifiCrivg-loan held by Lender and secured
by the Property (with the ba! of such constnigtidhi loan to b»:; tepaid concurrently with the closing
of the Loan from funds_a;.lf»r~ !ﬁ' Borrower by*the Small Bisiness Administration (the "SBA") as
e 31 by the bu;mwcr) For} Quposes hereof, Total Project Cost shall mean the
final appmvcd cost of ccm i {ihe PI\)JOC( (as h ¥ defined), as certified by the SBA,

2.
(collectivelyfi: .
be secured by the fo
“Proggﬁ“ "j

y su::ﬁ' ‘10 be evidenced by a promissory note or notes
2 it maximum principal amount of the Loan, which will
if" the following being referred to herein collectively ag the

. y'\‘tvi

A mongz:fge, s.munty agreement and assignment of leases and rents (the
) constitutings a valid first priority, and the only, lien upon the Lund, all
[ow orbheteaﬁer constructed on the Land (the "Improvements”) and all other
property and? erests makmg up or otherwise relating to the Project. The Improvements
cusrently consisty* % 69 room motel which is operating under the Microte! (Wyndam) flag (the
"Project”);

N

() A first priority, and the only, security interest in and to all the tangible and
intangible personal property (none of which may be leased by the Borrower without the prior
written consent of the Lender, which may be granted or withheld at the sole discretion of the
Lender) in which the Borrower has an interest used in the construction, development, operation,
ownership, use or enjoyment of the Project, including, without limitation, all Improvements
now or hereafter constructed and located on the Land or relsting to any part of the Project, all
furnishings, fixtures and equipment located in or on such Improvemenis or otherwise related to

74724.000002 EMF_US 27927908v4
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Affordable Hospitality Group-Anderson, LLC
August __, 2009
Page 2

the Project and all certificates of occupancy, construction contracts, plans and specifications,
other permsits, approvals, documents, instruments and materials related to the Property;

(¢) A first prority, and the only, security iuterest in and to all the accounts,
proceeds, and revenues from the operation of the Improvements;

(d}) A first priority, and the only, security interest in qq;iiq the hotel management
agreement (the "Hotel Agreement”) with Microtel Hotels, Inc. ("}:!% toteR);

(e) A first priority, and the only, colfateral assiypdicns
and all contracts of sale now or hereafter existing rclatmgx{o all g
and all proceeds therefrom; “-5‘_;\

" security interest in any
any portion of the Property

43} A first priority, and the only, collglEral ass;gnment of and [EE
leases of space in the Project, and all muna&‘.,mm' leasingjiservice and other ¢ i
{o the Project; and P i ‘*P’

[Tk, =

v “ +

agreemeats), developmcnt agreemcm
district, road dnsmct and other simil.

owners/condominium associations relati k
obligations now existifgit hereafter creats 3
benefit of the Prgpiity, >"Wéjl as the nght m Jise the uu]mes ete. for the benefit of the owners,
assignees, teny

Loan is that any“
mupicipal utility disin
as dx. “w n'hc«j

mzqz‘smments development agreements, credits,
wl olh imilar entities rights and payments, other rights
¥ other agreemenis relating to the ownersl‘up,
operané’ghof Lbe Property, must be satisfactory to the Lender in its sole

K est ongthe Principal Balance, as hereinafter defined, from time to time
remaining L\mmd prior to mamugy shall be payable at a per annum rate (the "Applicable Rate") equal
to, at Borroweis «ption at the n;nc of Loan closing (with such election to be designated in writing by
Borrower at least iness d 's prior to Loan closmg and any ﬁu]urc to do so shall result in Lcnder

permitted by applicable ’/ for (i a ﬂuctuatmg rate equal to the then current Prime Rate, as hereinafter
defined, as it fluctuatessfrom time to time and adjusted quarterly commencing the first business day of
Januvary 2010, and every April, July and October thereafier during the term of this loan, plus one and
one-half percent (1.50%), or (b) the lesser of: (i) the highest rate of interest permitted by applicable law,
or (ii) a 5-year fixed rate adjustable loan, adjustable every 5-years based on the five-year swap rate for
U.S. Treasuries plus 400 basis points . For the purposes hereof and of the Note, (i} “Principal Balance"
shall mean so much of the principal balance of the Loan as may be actually advanced or accrued by the
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Affordable Hospitality Group-Anderson, LL.C
August___, 2009
Page 3

Lender and/or its successors and assigns out of its/their own funds and outstanding on the Loan from
ume to time and (ii) Prime Rate means the prime rate of intexest for commercial borrowings published
from time to time by The Wall Street Journal, provided that if at any time The Wall Street Journal
ceases to publish such prime rate, Lender shall select a nationally recognized substitute publication
comparable to The Wall Street Journal for use in determining such prime rate, and Lender shall provide
written notice to Borrower of any such substitution. In the event of a chagge in the Applicable Rate
caused by a change in the Prime Rate, the Applicable Rate shall be ad]ust@%ggctive as of the opening
of business on the day of such change in the Prime Rate. Interest {f*6ach shonth, or part thereof,
during the term of the Note shall be calculated as of the end of each 12 i¢: and at maturity and shall be
payable on or before the first day of the following month and at wat ity first such payment being
due an the first day of the first month following the Closing, ’I’hg principi alance of the Loan and
past due interest thereon (to the extent permitted by apphcabl% w') shall be
rate {the "Default Ratc") equal to the l&ser of (i) the m um rate permitted

of the first month following the
the maturity date of the Loan,
2 !,be paid to the Lender at the
,;,inpkcable Shi+ld Borrower elect the floating

s, Jof addition, Borrower shall make

monthly payments of prmcxp (i‘ ! amort17 il schedule. The unpaid Principal
Balance of and all accrue;g;a,n up ;d mterest onithe Loan shall be due and payable on the maturity
date of the Loan, = '

X3 texm shall bé‘!'fenty (20) years from the date of the closing
if 'nwr\'q, wthg, I,,ogn shall be callable by Lender ten (10) years from
the date of yxe‘uc-sn.‘ and ﬁ.md1m of the Loam"The date of Closing and funding of the Loan (the
"Closmgz};ﬁlall OCCUY 3+ thagt = ccmber 31, 2009 (the "Bxpiration Date"),

o

rocery At the Closing, the Lender will advance to the Borrower the

. ‘

7. Loas, Fees. The‘iBorrowcr agrees to pay from time lo time and as and when requested
by the Lender all’ e'ff, e costy:f issuing this Commitment Letter and closing the Loan, specifically

including, but not hmug?d‘t “he reasonable attorneys fees of the Lender.

8. Bx;gpﬂm&’ng The Loan may be prepaid, in whole or in part, provided (1) the Borrower
gives to the Lender at least thirty (30) days prior written notice of such prepayment and (ii) if any
prepayment of all or part of the Loan is made prior to the fifth (Sth) anniversary of the Closing, the
Borrower must pay to the Lender, concurrently with the prepayment in question, a declining
prepayment fee equal to five percent (5%) of the amount of principal so prepaid in the first loan year,
four percent (4%) of the amount of principal so prepaid in the second loan year, three percent (3%) of
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Affordable Hospitality Group-Anderson, LLC
August __, 2009
Page 4

the amount of principal so prepaid in the third loan year, two percent (2%) of the amownt of principal so
prepaid in the fourth loan year, and one percent (1%) of the amount of principal so prepaid in the fifth
loan year. Thereafter no prepayment fee shall be due and owing.

9. Loan Documentation. The documents evidencing and securing the Loan (collectively,
the "Loan Documents™) will be in the forms required by the Lender, and will contain, without limitation
of other provisions the Lender may require, the following specific provisigg@g%‘

() A provision, whereby the Lender may requxre, o
each month an amount equal to one twelfth (1/12) of the wifita
relating to the Project as well as any hotel fees or payﬁ}gnts o 3
pursuant to the terms of the Hotel Agreement. Sncﬁ@scrcgved funds ™l be held in a non-
interest bearing account. If the Lender requircggfimds 1o be so eseriiwéy
between the amounts due annually and the fund:actually gscrowed must i+
by the Borrower, promptly upon request by the-iistids

he Borrower deposit in cash

(b) A provision requiring that the Bomover, d:’f&lcr (0 the Lender, 4t lhe Borrower's
expense, (i) within ninety (90) days after the terminatios 'w_g,;ach fiscal year of the Borrower and
the Guarantor, as hereinafter definid, sanual financial siftgments of the Borrower and the
Guarantor, certified as true and c¢ hy an independs sitied public accountant(s)
acceptable to the Lender, (ii) within fo& e {-&.,l days followiriy: e end of each fiscal quarter
of the Borrower and the Guarantor, qd&neﬂy nn.gx:' ] statcmients of the Borrower and the
Guarantor, certified as true and correct by oWz 'si‘:ﬂxe Guarantor, (iti) in regard to the
Guarantor and upon'mqucmuf the Lendca‘coplcs of all’repons and statements the Guarantor
files with any ; e . or regularof body, promptly following the filing thereof,
30) daysifollowing the ¢t each month during the term of the Loan,
by the Barrower) operatiy statements of the Project for the preceding

Hic 2ty 1¢ports provided by Borrower to Microtel and the
'ehvery 1 7K parties. The Lender reserves the right to audit the
:counts at the Lender's expense (except as heretnafter provided)
\.nclhon'ower will promptly pmvide) such additional fmancxal

mdcr may require that the fmancxal statemems be prepared by an

independent cwnf c&pubhc accountant acceptable to the Lender, at the Borrower's expense, and
the Borrower sh.gt also pay the cost of the audit performed by the Lender which discovers such
etrors, omission$ or discrepancies;

© A provision penmitting the Lender to accelerate the Loan if, without the prior
written consent of the Lender, which consent may be gmnated or withheld at the sole discretion
of the Lender, (i) the Borrower should sell, lease, transfer, convey, assign, mortgage, pledge or
encumber the Project {or any portion thereof or interest therein), the rents and income
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therefrom, or any other items of collateral for the Loan, or amend or wodify any material lease
of space in the Improvements (provided, however, Lender consents o the placement of the
subordinste financing which will be executed by Borrower in favor of the SBA provided such
financing is on terms and conditions acceptable to Lender and in connection therewith Lender
will also execute a third-party lender agreement in favor of the SBA in form and substance
mutually satisfactory to Lender and the SBA), (ii) any portion of the Property is subjected (o
any condominium declaration, declaration of covenants, easemend,or other encumbrance,
(iii) any portion of the Property is subjected to any preliminary ¢ Yinal Plat, (iv) any ownership
interest in Borrower is assigned or otherwise transferred if ag_ 11t thereof the Borrower is no
longer wholly owned, dxroctly or indirectly, by the Guarar, wr (vian
zoned or the terras of zoning app!xcablc to any portion of wq‘Pmpcr'
Documents will also include provisions requiring the’ :Bﬁnmber to perfi
and comply with the torras of all lcases relating to,sphce in e Projcct

{d) A provision requiring that th&’lw‘
Loan, policies of liability, flood, vandalism, i
amount, form and from a company accepiable to""t
.oan Documents will also contain
cﬁ: to repair damaged property (if

iy are san.sﬁcd} 4.‘.1::‘gpty to the Principal Balance

»

the conditions set forth in the Loan |
of the Loan;

w‘

Project must be (i) }vxﬁ’" purfics consented tgby the Lcndgr, (ii) on market terms, as determined
by the Lender, 3nl (iii) suwrx%,mled to the gan, but Lender shall have the right to require an
attornment agregment to be executed by such s%{vu‘e providers;

¢

(e)  Provisigny that each manﬁa{.mf, leas service contract related to the

¢, <1 L}m a8 default in the payment of the Note (or any
rer mane dry; smount due in regard to the Loan) (if such default

remmm uncurcd: 2! u.xtmn of five (5) days followmg the date Wntteu notice (hereof is

vided to the 3.
"“‘%}%mn notice more it m twice hrmg any twclvc (12) month period and following the second
SULlzs-tice, any subseggent default during the then current twelve (12) month period will
consti {e 4 default wuhg’ut any notice being required and the Lender shall oot be obligated to
provide an vuch wnttenmouce or cure period in regard to the payment due on the Loan on the
maturity date. ot_,xhe whether such maturity date is the stated maturity date thereof or any
accelerated maluﬁﬁt;f, te declared by the Lender pursuent to the Loan Documents) or in the
performance of any other covenant in any Loan Document (if such default remains uncured for
a penod of fiffeen (15) days following the date writien notice thercof is provided to the
Borrower), the entire Note and accrued interest owing thereon and all other amounts due in
regard to the Loan shall at once become due and payable without ootice (except as described
above) at the option of the Lender. Failure to exercise this option shall not constitute a waiver
of the right to exercise the same in the cvent of any subsequent default. Tn addition, Lender
agrees that it will provide written notice to the SBA within thisty (30) days following any
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Affordable Hospitality Group-Anderson, LLC
August __, 2009
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delinquency upon which Lender intends to take action, as well as sixty (60) days prior written
notice to the SBA prior to a contemplated foreclosure sale of the Property;

® A provision requiring the Borrower to maintain the Property in good condition
and repair as a first class motel and to comply with the terms and conditions of the Hotel
Agreement, with the express understanding that a default under the Hotel Agreement shall
constituts an event of default under the Loan; ,
10 the terms and conditions of
5y xicrsmndmg that a default

(h) A provision requiring the Borrower to compk
the subordinate ﬁnanc{ng in favor of the SBA with t.be_rq..

(i) A provision requiring the Borrower
with all applicable laws, rules and regulations, jnth
the environment; and :

i the Dlender's sole wption, to pursue
'ut, mcludmg without lumtanon the

') Provisions confirming the Lender's fijfu,
remedies in such order and manner as the Lcndcr nui;
right, if the Lender so elects, to :
against the Borrower, the Project or .

10.  Liabili The Borrower, as viell as Jav: gxix& a Ggmgxa resident, and Diversified
Capital Investment Group, LLC, a Georgia hﬁ%m llpﬁlhtj' Lampgny (individually and collectively
referred to as t.hc "Guanmor 1, duectly or mdlmeﬂgs’ shatl havépftill, unconditional, joint and several,
{imely paym? of the Principal Balance of and all accrued and
t‘i and timely pdyment and performance of all other obligations of
the Borrower and itor in rcgard to the Loan der the Loan Documents, and (jii) without
timitation of the foregoing, i W andual:’@‘;a 508t expcnse liability and damage suffered or incurred by
the Lender as, g it »f the prcssr or B&)S(cn.:cgn or in or from any of the Property of any hazardous
substance @ a1 [,any v!uinuon of or non-compliance with any enviropmental aw, rule or
regulanoﬁapphcable to 1he oE ik e i{yrmwcr

to the Closing, any one or more of the essential parties, as
hereinafier dt:x‘.ucd files or has;iﬂed against him or it any proceeding in bankruptcy, or if a petition for
the appointment: N a rcccwergg{rustec or liquidator of any of the essential parties or of all or a
substantial pomdm%«heu respectlvc assets, or for bankruptcy or insolvency, or for liquidation or
winding up of his or'itgzaffaifd under the proceedings of any Pederal or State insolvency laws; or if any
of the essential parties shgﬁ" make an assignment for the henefit of creditors, generally; or if at any time
prior to the Closing there should oceur or be reported a material adverse change in the assets, liabilities,
financial condition, or business operation of any essential party as reflected in the latest financial
staternents of the cssential parties delivered to the Lender, the Lender may, at its option, terminate this
Commitment Letter by written notice thereof delivered to you at the address hereinabove set forth. The
Loan Documents will also provide that if after the Closing any of the foregoing should occur, an Event
of Default shall be deemed to have vccurred under the Loan Documents.
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The term "essential parties” shall include only the following:

the Borrower and the Guarantor

12. Pl and i i ion tion. Although no constuction is
conternplated in regard to the Project during the term of the Loan, if any such construction does occur
during the term of the Loan other than tenant finish-out improvements, prﬂg‘_ﬁ)‘gg the commencement of
construction of any improvement on or development of any of the Propeity, thi€-Borrower shall submit
to the Lender for approval the plans and specifications for such im aents/development (the plans
and specifications for such improvements/developmeat, when and i; ~ed by the Lender, are herewn

all other Lender required documents related to such com,(w&.non. Approval of 5
construction contracts, cost breakdowns and takeofTs, hifl for conitmcnon, other
3‘&

,.encra] contractor,

and Specifications, including change orders theretg=Vifiich shallgso be subject w‘m’xpmval by the
Lender, in its sole discretion), shall be at the n etion of the ‘Lender.  The
mprovemcnts/development shall be made and completed o ¢lass materials and in a first-class and
workmanlike manner in substantial accqr'dance with the ¥ ;_Land Specifications and the Loan
Documents, and shall be completed with ;

mechanics' or materialman’s liens or lien clainshiyi been filed l)§ isting with regard thereto. The
approval of the Plans and Specifications, such owns anda‘gvgxleoffs bids for construction,
contractor(s), construction contracts or such othdt & 2 ite: mategjals by the Lender shall not imply

o

or result 'in any xcsponsnblhty tzv the Lender
Specifications, such cost brcdido

2 ad: r sufficiency of such Plans and
and takeoffs;31ds for conxxmcnon, construction contracts or such
other documents and .s,p:uval oft m general ami‘gthcr primary contractor(s) shall not imply any
representation or wasts of the LcPdcr of the coﬁ\m lgncy or ability thereof or any other maiter
relanug thereto.  The L“ gl_'r ‘{:““mnke or yéhuse to be made inspections of the
¢ fuifse, of and upon completion of construction/developrent

}_d st;ﬁuenu? of such mspechons or the falhue to perfozm

he lmpmvemenwdqyelopmcx}'x-m substantial accordance with the Plans and Specifications.
The L cm n at its option, i L3y destgtyb: an independent mspector and/or consultant to perform
i ! ; onstruction and gmvnde%ﬂxer review and/or oversight, in all cases for the sole benefit of
the Lender, andijhg Borrower & w}} pay all reasonable costs incurred in connection with such mspectlons
and other activitics: ¢.In order ¥ the improvements/development to be deemed completed, in addition
to all other rcqmrcmoms hcmus%dcr the Borrower must have obtained and supplied to the Lender all
final required govcmmi‘n{al.fgpprovals and the Lender must have determined, from its own inspections,
that completion of thc;,;e\fnprovcments/dcvclopmcnt in substantial accordance with the Plans and
Specifications and the Loan Documents, applicable laws, rules, ordinances and permits has occurred.
In addition, the Borrower must supply to the Lender a completion certificate (in form aad substance
acceptable to the Lender) issued by an architect/engineer acceptable to the Lender pursuant to which
such architec/engineer will confinn that corapletion of the improvements/development has occurred in
substantial accordance with the Plans and Specifications amt the Loan Documents, applicable laws,
rules, ordinances and permits. In regard to tepant finish-out improvements in the Improvements, the
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Bormrower may cause such improvements to be constructed in accordance with the applicable lease and
standards common to other first class motels, provided the construction of such improvements is
diligently completed and no mechanic's or matenals liens or lien claims arise from such construction
(unless they are satisfied/bonded as required by the Loan Documents).

13." Requited Documents. At least ten (10) business duys prior to the anticipated Loan
Closing date, Borrower shall deliver to the Lender, or, as provided b;?,@’s.;the Lender shall have
teceived, the following documents: ¥ v

()  Documentation substantiating the total progw( v

for the Project as certified
by the SBA; ,

vm the SBA to the
in Lender‘s sole

{b) Documentation evxdencmg the anuggi‘aled’&ubnrdmate lo;
Borrower (the "SBA Loan") in form and submnce satxsfactory o Lend
discretion;

()
Insurance, relating to the Property, together with legih
exceptions shown thereon, to be ixsied | itle i
and at the Closing of the Loan, the Hr'vrr‘ et wi u;nsprancc company to issue to
¥ wn Policy off3#i€ Insurance (with the survey

- dcr requlrc and (b) are available
i ‘yﬁfcy ), in form acceptable to the
Lender, in the amoupt ‘ol the Loan, shown‘g, ﬂ‘xe fee sunple title to the Property to be vested in
the Borrower aq,%vmunm (e pnonty of th} Lender’s hens upon the Property as valxd first
priority, and fue duly, lien:
discretion, approw

Fermgh ALTA Loaii I Policy of Title
cpies of the documents creating a.IJ

: ma:}zuﬂt survey of the Land (in formn inchuding, without
n, acceptable to the Lender in its sole discretion) prepared by a
¢ [rnder in its sole discretion. The survey is to hmlude the

iafg of anyeasements on or servicing the Land, rights of way on or
n o1 servicing the Land, restricted areas or flood-prone areas and the
location 7 ,ﬁlmensxons f all existing Improverents on the Land. The survey must show that
no encroacﬁmeqts or, frotrusions of any Improvements over boundary lines, set back lines,
easements, ngh' ay or restricted arcas exist. The surveyor must include in the survey a

-“Satement certifying as to the existence or nonexistence of any encroachments,
the date of the sirvey and whether any portion of the Land is located within an area identified
by the Secretary of Housing and Urban Development or other governmental entity with
jurisdiction as having special flood hazards. The survey must satisfy the requirements specified
in Exhibit "B” attached hereto. The surveyor's registered number and seal must appear on the
survay. The Borrower must also provide to the Lender, four copies of each of the recorded plats
applicable to the Land, if any;
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{(e) Original policies (or certified copies of blanket policies) of such insurance as are
required by the Loan Documents, which policies are to be issued by a company or companies
approved by the Lender, must name the Lender as additional msured, mortgagee and loss payee,
as required by the Lender, and must be in form, coverage and amount satisfactory to the Lender
tn accordance with the provisions of the Loan Documents and contain & standard mortgagee's
endorsement in favar of the Lender; &

63)] Evidence satisfactory to the Lender that all of &;e;Lanﬁ« is validly zoned in a
manner and under a classification or classifications acceptabl e Lender which will permit
the operation of the Project as a first class motel, subject o conditions as the Lender
finds acceptablc

(®) A physical inspection report and ccmf cau:(s) (m form &vs x:‘ !
from an cngmecr and/or other independent coug,uifants acc%?mblc to the L
Project is in good condition and repair; =~ &

K Pt 0‘? “
(h) Evidence, including a Phase [ hmm;atal Site Assessmg;\t (the "FSA")
addressed to the Lender and in a form and contaxmngﬁ;cmﬁcatcs from qualified engineers
and/or architects satisfactory to 2 I.ender, Lbat the "i"t ety is in compliance with all
applicable environmental laws, rules ] A
that no underground storage tanks are Tuy ated; .hk Land, lhal tyére i3 no asbestos on or in the
Property (or, if there is in fact asbestaﬁ X unc:;sJ,:uon % the handling and/or disposal
thereof (hat is doceptable to the Lcnda 4n J!J?'SOIC xgh?\n, and prepared by an engineer
acceptable to the Lcr(dcr wivy that there hax\ a no storage, disposal or release of any oil, fuels,
gases, pesticide wmts anidd »lvents, lead,"gyanide, DDT, acids, ammonium compounds and
other chenni I, gurbagn.or other solid* \gg;tes or hazardous materials or wastes upon the
Property or adjacéut; asuts, if ot to be "fprz)ved (in a manner, for a cost and within a
th. v bl usonably be expected to cause a material increase
b ratmg §o &ojg ct, and an indemnification from the Borrower and
texpense, liability and damages suffercd by the Lender resulting
y auch;uc ror materials; which ESA will be ordered by the Lender,
vill be os‘_ljgnted to pay the cost of obtaining such ESA;

. True, cofrdct and complete copies of (i) all existing management, leasing and/or
service %ﬁm‘actfs, incliding, without limitation, the Hotel Agreement, (ii) certificate of
occupancy, biiilding anii other pemuts relating to the occupancy and use of the Project and
(i) such other :rrmmon concerning the Property and/or the Project as the Lender may
require from txmc 10 time. [n addition, the Borrower will provide access to the Project for the
Lender's employeea agents and other representatives for the purpose of conducting tests and
inspections. A condition to the Lender’s obligation to close and fund the Loan is that all of the
items described above in this paragraph and the physical condition of the Project must be found
acceptable to the Lender in its sole discretion;
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{) An estoppel certificate from Microtel (the "Microtel Estoppel™) evidencing
compliance by the Borrower and the Propesty to the terms of the Hotel Agreement as well as a
comfort letter from Microtel (the "Microte! Comfort Letter”) in favor of Lender with regard to
Lender's abilitly to become a party to the Hotel Agreement following any foreclosure or other
exercise of Lender's remedics at no cost or fee to Lender, with the forms of such estoppel and
comfort letter to be satisfactory to Lender in Lender's sole discretion. ‘a

25,

g a‘ﬁ “deed restrictions, bond
sants, and other documents
3o the Lender’s obligation to
10 the Lender in its sole

(k)  True, comect and complete copies of any :
documents, architectural control requirements, protective ¢
relating to the Project which may affect the Property. A cq;i“?ﬁn
close and fund the Loan is that all such documents must Féacccp
discretion;

) Evidence satisfactory to the L:: that water, sewer, clrctn ity, natural gas,
telephone, fiber opuc, cable television and g .:hr,r necensary utility services: 5 Favailable to
and currently servicing the Project, without rcsmum-% ob"yw atisns and/or coqs “which are not
acceptable to the Lender, and meet the requirements Ao capacxty and otherwise) of operation
and occupaney of the Progcct as &.first class motel. ﬂu—m{mrmwer shall also furnish evidence
satisfactory to the Lender in its sok: ‘;h..qrtuon that the sued 3, servncmg the Project have been
properly completed, dedicated and’ C: b‘-, sthe proper goverumental
authorities with free and umntenuptedm-‘u

9

isfactory to d\eﬁﬁcnder in .3,' '*’dlscrehon of compliance by the
‘ith any aml.,uﬂ applicate” laws, regulations, ordinances and

(m)  Proof
Borrower and the .- "P
requirements; -

(n) "Tn wrec! ~ And complele s pfce of the organizational and govermng
docurments and any CAHmENE liy which the Borrower were formed and are governed,
and gg;,c&aggp é L ender’s dblrga@gg’ to close the Loan, all such documents and the
ownéfs of sts m'tI\c*ison'owcr must be acceptable to the Lender in its sole discretion,

d the Borrowet‘ } sausfy«u.c L@pder m the Lender’s sole discretion, that the obtaining of
i¢iLuan pursuant it c\o and i} cp‘érfomxance of the Borrower's obligations in regard to the
Loah’h ave been duly ‘md,pn"pedf authorized and approved by the owners of Borrower and the
intop and any otbar erson or entity the Lender may requu'c Without limitation of other
issues refyti 1g to or requuements of the Lender concerning the owners of interests in the
Borrower 4iidly the (nmntors neither the Bomrower nor any partner or stockholder of the
22 g;d no legal or beneficial interest in a partner or stockholder of the Borrower
is held by, direcily or indirectly, a person or entity who is listed in or is subject to Executive
Order 13224 issted by the President of the United States on September 23, 2001, or any similar
law, rule, regulation or Executive Order;

(o) A flood certification relating to the Land rom a consultant selected by the
Lender, and a condition to the Lender's obligation to close the Loan is that such fluod
centification must confirm that ali Improvements, other than the parking garage and susface
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parking lot, are located on portions of the Land which arc not in any flood prone or flood hazard
area, and that the parking garage and surface parking lot, which are located on portions of the
Land whick are included within the 100 year flood plain, have been constructed, and can be
used, repaired and reconstructed in their current locations and at their current elevations, in
accordance with applicable law. The Leander will order and obtam the flood certification,
however, the Borrower will be responsible for the cost thereof, and

(p)  Such other documents, items, certificates and evigdg ds the Lender, in its sole

discretion, may request.
14.  Closing, At the Closing, the following shall oocmg

(a) the Borrower and the Guarantor, agwel';uxmd by the Lends
deliver and, as required by the Lender, shall gatse to be executed and
Lender, the Note, the Mortgage, SecuritysAprc
Collateral, an Assignment of Rents and Leasés::
Documents required by the Lender;

111l executo and/or
“Ac,hvercd to the

(b)  the Borrower shall $¥F«ce or shall have provi
all fees and expenses incurred in cou snwith thi
reasonable attomeys' fees of the Lendé?}‘ G
and brokerage commissions; and

(c) the Bg@"i‘s‘g and the Gua itor shall fupsiish or cause to be furnished to the
Lender legal opinigifs of tinrss] rcpresenung the Borrower and the Guarantor, dated the date of
the Closing, itingn and sul.&amce sansfactpry to the Lender in its sole discretion, stating
(a) that, to the bestik j of such courgel¥ no provision of any mortgage, indenture,
agreement, contract,’ Jz,cx:"i fzpse nto W jch the Borrower or the Guarantor i3 a party and
knowr ARTRuh counsc‘ﬁﬁrwmres e .2yg 380t or authorization of any other person, fimn or
f : redent to the consummation of the tramsaction contemplated

i ! oruthgrization is required, that it has been obtained; (b) that the
vwer and the G’Gé?ﬁmor hai¢ tuil power and authority to carry out the duties imposed upon

: jon cogfemplated by this Commitment Letter and have taken all acts
and dm%occedmgs g quired to be taken on their part necessary to carry out their duties in
connectiGitwith the [hhs; (c)that such counsel knows of no litigation, proceeding, or
invesu'gatié Lpending gf threatened against the Borrower or the Guarantor which questions the
validity of anyx;;lmumentnnon required by this Commitment Letter or of any action taken or to
be taken pursuanty .t or in connection with the provisions of the Loan Documents; (d) that such
counsel has nd actual knowledge of any violation of govermmental laws, regulations,
ordinances, or requirements in relation to this transaction that exist, and that the subject
transgactions are not usurious; {e) that the Loan Documents have been duly authorized and
approved by all persons and entities who must consent thereto on the part of the Borrower and
the Guarantor, and that the Loan Documents (including, without limitation, al waivers thersin
contained) are valid and binding obligations of the Borrower, the Guarantor and each such other
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person or cutity, enforceable in accordance with their terms, subject only to the effect on the
enforceability of such documents of the bankruptey and similar debtor relief law affecting the
rights of creditors generally; (£} that the choice of Texas law as governing the Loan Documents
(except o the extent of creation, perfection and enforcement of the Moctgage which will be
govemed by South Carolina law) is valid, binding and enforceable; and (g) such other matrers
as the Lender may reasonably request.

15.  Obligation to Close. The Lender shall not be obligs:c:t
contemplated hereby or fund all or any portion of the Loan unless
have been satisfied:

i clo¥s the Loan transaction
atil the following conditions

{a)  No event of default exists under Lend<r5iexi
i £

(b)  All matters pertaining to (i) title | d the physical

. condition of the Property, (ili) the form, thesuts A1 Zdocuments
required hereunder or which may be rcqumzd fr\rgmr com?ﬁqgu of this tnm saction, (iv) the
Borrower's and Guarantor's orgamzanonal and ounv-rs‘up structure and financial condition,

(©) ;
whether pending ogd| ;(l i k5 o) ;f “or dwu-oyed if the estimated cost 0
repair and restorq‘r”such d’lmaged Improvéggents, as rcasonably determined by the Lender,
exceeds the g mm of i msu%ce procoeds mlable or reasonably expected to be available
(based on the applicible msurmce policies in ef c‘ct at the time of the damage or destruction) to
repaxr such damaged ) whi h’mmrancc proceeds will be paid to the Lender and
{agcj” unless the Bomower provides evidence and
i‘ﬂ!:ctory to thc Lcnder of the ava.llabmty of tbe additional funds

. The terqu"' and conditions of this Commitment Letter bave been met by the
:the Guaggitor and such evidence of compliance has received the approval of the
1.0

Lender; and

(] e Borrower must satisfy the Lender that there is no basis for the assertion of a
valid mechauics and/or materialman's lien or claim affecting any of the Property which could
have priority over the Lender's liens, security interests, rights or remedies relating to the
Property and/or the Loan.
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(f)  The Borrower must close the SBA Loan and the SBA shall fund such SBA Loan
at no cost to Lender.

16. Brokers. The Lender has o liability or obligation of any kind to pay any brokers fee,
finders fee or other fee relating to the Loan, and the Borrower hercby agrees to pay any and all such
fees. The Borrower and the Guarantor hereby jointly and severally agree to indemnify and hold the
Lender harmless of and from any and all loss, cost, expense, liability, dama"g'_ﬁasnon, cause of action
or claim relating to any thereof. N

17 Acceptance. In order for this Commitment Letter tmbe b:hx?‘nlg upon the Lender, it must
be signed and unconditionally accepted by the Borrower and thed to: ‘il returned to the Lender,
on or bcfore 3.00 p.m. on August 14, 2009 If, on or c"i?"r'

s v : . 1 by
any reason, except for a default by the Lender, the Closiiig¢ I tem { by this Coml}nlinent Letter is
not completed on or prior to the Expiration Date, all oblighjon#-of the Lender hereunder shall cease
and the Lender way termmate this Comm;tment Letter by dcbx oring written notice thereof to you at
: witgifont the Borrower's obligation to
,,x};e Lender in regard to lhc

transaction contemplated hereby. Time is ok, th énse
Commitment Lefter. The Lender, the Bo:%rwet qm}.
Commitment Lefter, when p
to actuslly close the Loan,

ery of a misrepyesentation of any material fact, either herein or

ents, hnanqtusl'-‘ﬁtatemcms or any other document provided to
Jara.ntor shall entitle the Lender, at its option, to
ﬂcn notlce thereof to the Borrower at the address

in your loan application, sup
the Lender by or on behalf

(4 . I ;xs Commitment Letter shall not be assignable without the Lender's

4t which may be granted or withheld at the sole discretion of the Lender. The
Lender may assi, 6. and delegaie this Commitment Letter to one or more affiliates of the Lender,
however, the Lender wﬁlr. emam liable hereunder notwithstanding any such assignment or delegation,
until the Loan is clo‘;cg“and funded or this Commitment Letter is terminated by the Lender, as
permitted hereby, or expues whichever first occurs,

20.  Applicable Law. The Loan and the documents evidencing and securing same are to be
governed by Texas law except to the extent of creation, perfection and enforcernent of the Mortgage
which will be governed by South Carolina law.

74724.000002 EMF_US 279279084 -

CONFIDENTIAL LNV 001512

546




Affordable Hospitality Group-Anderson, LLC
August __, 2009
Page 14

2t Scope of Agreement This Commitment Letter sets forth the entire agreement of the
Borrower, the Guarantor and the Lender with respect to the Loan, and supersedes all prior written and
oral understandings with respect thereto. All representations and agreements made by or on behalf of
the Borrower and/or the Guaruntor {o the Lender with respect to the subject matter hereof shall survive
the execution of this Commitment Letter and the closing of the Loan. The Lender bas no obligation to
make or agree to make any loan other than the Loan pursnant hereto.

22.  Indemnity and Release. The Borrower hereby agrees to _,md":hkrfy and hold the Lender
harmless of and from any and all claims, debts, liabilities, actions, cgysts '»f action, costs end expenses
including, but not limited to, reasonable attorueys' fees and cosL?:,wST su:¢tn;wrred by the Leonder, and
obligations relating to the transactions contemplated hereby whmﬁ,;nay oodtis: w1 have arisen prior to or
as of the closing of the Loan transaction referenced herein, esfyppt f0e any the ising 85 a result of a
default by the Lender hercunder or as a result of the 45 neghgence or willf rrusconduct of the
Lender, In addition, the Borrower hercby agrees Lx:‘releasc L:onder and any
including, without limitation, the Federal Depositsfusiface Cunmm(lon, from an
related to the construction loan being refinanced by the L P,

23. Verification of Financial Status. The obligatior
verification satisfactory to the Lender of thi. figucial status of
that such verified financial status is acceps bl ke Lender,
hereby authorize the Lender to from time to tqge :iigs Such action ais ‘.Zl:‘uest such information as the
Lender may deem necessary or appropriate mégonnq,t;ar, i the {ender's effort to so verify the

- - -~ ~financial - status-of-the-Borroy er-and- the Guaragiorg”Tu- this-o .nd., promptly-upon request-by-the—-— - - -~
Lender, you will supply g i hndcr such filifincial and qifier information as the Lender may
reasonably require, inclyging. wx'rcm! limitation, sﬁ‘ms reports on projects in which the Borrower or
the Guarantor or anys« nfﬂh‘&r of the Brrrower or the"Gu %@nmr is involved and a listing of contingent
liabilities of the Borrower;’ m (;umuxm( and of any afhh tes of the Borrowcr or the Guarantor.

ihe Lender hereunder are subject to
jorrower and the Guarentor, and
¢ {iaTrower and the Guarantor

CONSI;' UTIONAL oit n,“‘ _ BT

. OF LITIGATI()X CONCERNING ANY CLAIM, DEMAND, ACTION OR CAUSE OF
SJ ARISING UNDER THIS AGREEMENT, THE PARTIES' PERFORMANCE
HEREUNDER-DK ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT EXECUTED
OR DELIVEREDLY, CONNEgrmN HEREWITH, OR (b) IN ANY WAY CONNECTED WITH, OR
RELATED OR ING{DENTAL TO, THE DEALINGS OF THE PARTIES HERETO OR ANY OF
THEM WITH RESPEGIZES ANY INSTRUMENT, DOCUMENT OR AGREEMENT RELATED IN
ANYWAY WHATSOEYER TO THE SUBJECT MATTER OF THIS AGREEMENT; AND IN ANY
CASE, WHETHER NOW OR HEREAFTER ARISING AND WHETHER SOUNDING IN TORT,
CONTRACT OR OTHERWISE. ANY PARTY TO THIS AGREEMENT MAY FILE AN
ORIGINAL COUNTERPART OR COPY OF THIS SECTION WITH ANY COURT AS WRITTEN
RVIDENCE OF THE CONSENT OF THE PARTIES HERETO TO THE WAIVER OF THEIR
RIGHT TO TRIAL BY JURY. THE LOAN DOCUMENTS WILL CONTAIN A SIMILAR WAIVER
OF THE RIGHT TO A JURY TRIAL.
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25. CHOICE OF FORUM; SERVICE QF PROCESS. THE LENDER MAY BRING ANY
ACTION OR PROCEEDING TO ENFORCE ANY OF THE LOAN DOCUMENTS, OR ANY

ACTION OR PROCEEDING ARISING OUT OF ANY OF THE LOAN DOCUMENTS, IN ANY
COURT OR COURTS IN THE STATES OF TEXAS AND SOUTH CAROLINA OR THE UNITED
STATES DISTRICT COURT FOR EITHER THE NORTHERN DISTRICT OF TEXAS OR THE
DISTRICT COURT OF SOUTH CAROLINA. THE BORROWER AND THE GUARANTOR
HEREBY AGREE THAT THE BORROWER AND THE GUARANTOR! WIT_L SUBMIT AND DO
HEREBY IRREVOCABLY SUBMIT TO THE PERSONAL JURIST e TION'OF SUCH COURTS;
IF SERVED IN ACCORDANCE WITH THE LAWS OF THE SI \F l $ OF TEXAS OR SOUTH

IN THE MANNER SET FORTH IN THE NOTICE AND S.Em
TO HAVE SUCH ACTION DISMISSED, ABATED OA_{

STATE COURT TO THE UNITED STATES DISTRICT: ¢
DISTRICT OF SUCH STATE. IF SHCH ACTION IS %

ANY OTHER DISTRICT NOR SHALL TE:XH"BQ
TRANSFER TO ANY OTHER DISTRICT Ai,{Y
COMMENCED IN A UNITED STATES DISERICT 1 .

RWER OR THE (‘L,{\RANTOR ﬂleING OUT OF ANY OF THE
LOAN DOCUMENTS (')I’.-' T '{{WISE IN REGARD TO 'THIS COMMITMENT LETTER OR
THE LOAN SHALL Q ROUGx‘lT SOLELY Ilwa A COURT OF COMPETENT JURISDICTION
LOCATED IN THEST
THE NORTHERN DISTRK,

STENDERS DEFALLT. IN 1 EVENT EACH OF THE CGNDITIONS TO
THE LEN*DER'S om,(u,Amm‘ 10 FUND THE LOAN IS SATISFIED AND THE
BORROWER AND THEZGUARANEPR PERFORM FACH OF THEIR RESPECTIVE
OBEIGATIONS DESCRIRED IN THIS COMMITMENT LETTER AND THE LENDER
THEREAFTER FAILS OR REFUSES TO CLOSE THE LOAN, THE BORROWER AND THE
GUARANTORSHALL BE ENTITLED TO RECOVER UP TO, BUT NOT IN EXCESS OF
$10,000.00 IN THE, AGGKEGATE IN ACTUAL DAMAGES FROM THE LENDER TO
COMPENSATE THE; BORROWER AND THE GUARANTOR FOR ANY OUT-OF-POCKET
LOSSES OR DAMAGES ACTUALLY SUFFERED BY THE BORROWER AND THE
GUARANTOR AS A RESULT OF SUCH A FAILURE OR REFUSAL BY THE LENDER, AS
THE BORROWER'S AND THE GUARANTOR'S SOLE AND EXCLUSIVE REMEDY FOR
SUCH A FAILURE OR REFUSAL. THE BORROWER AND THE GUARANTOR HEREBY
WAIVE ALL OTHER REMEDIES AND RELIEF. IN NO EVENT WILL THE LENDER (i) BE
LIABLE FOR ANY PUNITIVE, CONSEQUENTIAL, SPECIAL OR OTHER DAMAGES OR
(i) SUBJECT TO ANY EQUITABLE REMEDY OR RELIEF, INCLUDING, WITHOUT
LIMITATION, SPECI¥IC PERFORMANCE, ARISING FROM OR RELATING TO ANY
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DEFAULT BY THE LENDER IN THE PERFORMANCE OF ANY OF ITS OBLIGATIONS
HEREUNDER, OTHER THAN ACTUAL DAMAGES LIMITED AS PROVIDED ABOVE.
THE LOAN DOCUMENTS WILL CONTAIN A SIMILAR LIMITATION OF THE LENDER'S
LIABILITY.

LNV CORPORATION

JAY BERLYE, individually
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EXUIBIT "B"
The Survey Requirements

(a) Field Note Description. The Survey should contain a certified metes and bounds
description and should comply with the following requirements:

1) The beginning point should be established by a monument located at the
begioning point, or by reference to a nearby monument, zzg%u

(ii)  The sides of the property should be described by {

m&ﬁw distances and bearings
of each;

(i)  The distances, bearings and angles shou %chn fron
survey, or recently recertified instrurig: ufvey, by a |
Engineer or Registcred Survcyor

{iv)

of~way that abut the propc&y sury

3 1dth of all rights-of-way
mentioped should be given thr*f rsﬁupv the

n-of-way are referred to; and

v _.and pfé?crly xdenufy the name or designation of the recorded
aidilitson and’ gn.e'th’é recording information therefor.

(iii)  All casements showing recording information therefor by volume and page.

(iv)  The established building line, if any.

(v)  All cascments appurtenant to said plot.
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(vi} The boundary lines of the street or sireets abuttng the plot, the width of said
streets and the names of such streets.

(vii) Encroachments and the extent thereof in terms of distance upon said plot or any
easement appurtenant thereto,

The Survey should also locate and show all structures and other improvements on said plot with
horizontal lengths of all sides and the relation thereof by distances to (a) all boundary lines of
this plot, (b) easements, (c) established building lines, and (d) street linogg,\a

() Certification. The certification for the property description; ;‘31'#51 the map or plat should be
addressed to LNV CORPORATION (and to the mterqwﬂ mlﬂ‘company if required by
the title compfmy), signed by the surveyor, bear cummt dmc ng‘-mmon number, and

Thc undersigned hereby certifies t L'NV CORPORATION’

7z, field ndtes shown hereo c’%rrectly
and axgﬁﬂmf the land indif hereon
ie reo)'h, (u) correctly 9hows the

and each individual parcel lhereof ind:
location of all buildings, structures and o
the subject property; (iii)x,
alleys, streets, roads, rif ’

which the undersigned hasl}zer
to the legal description in sfich ea
book, and page number lndtcged), g iy
and roads‘j)r::xumb access to ﬂu.'cubject prandrty and that the following streets
and rnu,d: which- pmv:de such aé%‘ess have been dedicated for public use and are
complc!»d and ha x:;c been acccpt by the appropriate governmental authorities
[list beiiw all pub seets abutung%)wpmperw},

K3 10&5« oy all portions of the subject property which are
&) __‘,l_desxgnated as a "flood prone area" as dehned by u.s.

5 ,iihc surveyor shall so state and cemfy] (vi) except as shown, there

encrodg] hxﬁems on Lhe subject property by bulldmgs, structures, or other
xmpm@ements situated on adjoining promises; and (vii) the distance from the
nearest intersecting street and road is as shown hercon; and (viii) this swvey
complies with the current ALTA standards.
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The Senate Banking and Financial Institutions Committee offered. the following substitute
to SB 448:

A BILL TO BE ENTITLED
AN ACT

To amend Chapter 2 of Title 18 of the Official Code of Georgia Annotated, relating to debtor
and creditor relations, so as to enact the "Small Business Borrower Protection Act”; to
provide for definitions; to provide for recovery limits for debt obligations by successor
creditors; to provide for applicability; to require successor creditors to submit the amount
paid for a debt during recovery proceedings; to provide for an exemption; to provide for

related matters; to repeal conflicting laws; and for other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
Chapter 2 of Title 18 of the Official Code of Georgia Annotated, relating to debtor and

creditor relations, is amended by adding a new article to read as follows:

"ARTICLE S

18-2-90,
This article shall be known and may be cited as the 'Small Business Borrower Protection
Act’

18-2-91.

As used in this article, the tean;

obligation of another person.

(2) 'Guaranty’ means any guaranty, indemnification, agreement to make whole, or any

other arrangement under which a person shall agree to pay, in whole or in part, the

original debt obligation of another person.

(3} 'Original creditor’ means any person who first extends credit to a debtor or person

obligated on a debt obligation.
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(3) 'Successor creditor' means any person who did not_enter into the original debt

obligation with the debtor and has by assignment. sale, transfer, or other means acquired

the original debt obligation.

18-2-92.

Any successor creditor shall be limited to recovery against any guarantor on any debt

obligation to the lesser of:
(1) The actual amount paid for the debt obligation, plus interest at the interest rate stated

on the face of the debt obligation from the date of purchase. transfer, or assignment ofthe

obligation. The interest rate allowed under this article shall be a nondefault rate; or

(2)_The maximum amount permitted to be collected under the guaranty.

18-2-93,

This article shall apply to the sale, assignment, or transfer of debt obligations and the sale,

assignment. or transfer of judgments rendered on debt obligations regardiess of when such

judgments were entered.

18-2-94.

In any action to collect a debt obligation by a successor creditor, the successor creditor

shall be required to prove the actual amount paid for the debt obligation.

18-2-95,

This article shall not apply to institutions with federally insured deposits.”

SECTION 2.

All laws and parts of laws in conflict with this Act are repealed.
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON
LNV Corporation,

Plaintiff,
Vvs.

Affordable Hospitality Group—Anderson,
LLC; Diversified Capital Investment
Group, LLC; Jay Berlye; Anderson County,
South Carolina; and the State of South
Carolina,

Defendants.

) N
)
)

)
)
)
)
)
)
)
)
)
)
)
)
)

IN THE COURT OF COMMON PLEAS
TENTH JUDICIAL CIRCUIT

Civil Action No. 2011-CP-04-2728

MEMORANDUM IN OPPOSITION TO

MOTION TO ALTER OR AMEND
- JUDGMENT

The Plaintiff, LNV Corporation (hereinafter, “LNV”), hereby respectfully submits

this Memorandum in Opposition to Defendants' Affordable Hospitality Group—Anderson,

LLC’s; Diversified Capital Investment Group, LLC’s; and Jay Berlye’s (collectively,

hereinafter, “AHG”) Motion to Alter or Amend Judgment.

AHG’s delay tactics continue with this, their latest filing. AHG’s motion does

nothing more than re-argue the previous issues raised—and rejected—by this Court.

LNV asks the Court to stand behind its previous ruling that granted ILNV’s motion to

dismiss AHG’s baseless counterclaims.

BRIEF FACTUAL BACKGROUND”

» LNV initiated foreclosure proceedings against AHG on September 13, 2011.

o The foreclosure action is based on a loan made to AHG for the construction of the
Microtel hotel in Anderson, South Carolina. On May 15, 2008, AHG entered into a
loan agreement with Haven Trust Bank (“Haven Trust”) (a failed institution) in the
original principal sum of $3,411,782.00. The note was guaranteed by the other
Defendants and was secured by a mortgage on the property that is the subject of this

action (the “Subject Property™).

! LNV incorporates its statement of facts previously provided in its memorandum in support of its Motion

to Dismiss,
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e Haven Trust was closed and placed into receivership with the Federal Deposit
Insurance Corporation (“FDIC”). LNV subsequently acquired the note from the
‘FDIC.

* AHG breached the terms of the loan documents when they failed to pay the loan as
agreed (Compl., § 26) and allowed various tax liens to attach to the property for
failure to pay taxes to the State of South Carolina and the County of Anderson
(Compl., §29). As of the date of filing the Complaint, LNV was owed $4,125,598.66
(with interest accruing at $834.55 per diem). '

o AHG filed a series of counterclaims in its Amended Answer dated November 28,
2011. AHG alleged claims for:

o breach of contract,

o breach of the duty of good faith and fair dealing,

o breach of contract with fraudulent intent,

o violation of the South Carolina Unfair Trade Practices Act, and

o tortious interference.

¢ All of AHG’s counterclaims are premised upon their claim that LNV did not abide by

a “Loan Commitment Letter” that purportedly obligated AHG to “grant [a] permanent
loan and assist Defendants in obtaining [a] SBA 504 Interim Loan.” (Ans., § 227).

LEGAL ANALYSIS

AHG has raised three issues in its Motion (the “Motion”) to Alter or Amend the

Court’s previous Judgment (the “Existing Order”). None of these arguments serve as a

basis for the Court to overturn its previous Order.

I. These Matters Were Previously Raised to the Court and Ruled Upon

AHG’s Motion does nothing more than re-argue the points that it previously
raised in its briefing on the Motion to Dismiss. AHG claims that the Court did not
consider its arguments regarding a “3-part” “Basic Contract” between AHG and the
Plaintiff. (Motion, p. 1). However, the Court addressed these very arguments in its

Order when it discussed the Loan Commitment Letter and the alleged “3 parts” of the

557



commitment. (Order, pp. 2-3). The Motion does nothing more than raise these same
issues previously addressed by the Court.

Similarly, AHG asks the Court to re-visit its argument regarding “continuing
negotiations” regarding the “3-part” “Basic Contract.” (Motion, p. 2). The Court’s
Existing Order addresses tﬁese issues regarding the “continuing negotiations.” (Order, p.
5). This same issue is further addressed later in the Order when it analyzes these
“continuing negotiations” and the fact that they are alleged to have occurred prior to the
date of the releases. (Order, p. 7).

AHG’s final argument—that the release was limited only to the construction
financing aspect of the parties’ relationship—was previously addressed by the Court’s
Order. The Court examined the language of the releases (Order, p. 3-4) and found that it
was a broad release that encompassed “any claims, controversies, disputes,
[etc.]...arising out of, connected with or relating to any and all acts, omissions, or
events....” (Order, p. 7). As such, AHG’s claims are foreclosed.

AHG’s Motion is nothing but a second bite at the apple, seeking to raise issues
that were previously heard by the Court and addressed in the Existing Order. The Court
should reaffirm its prior Order and reject AHG’s Motion.

II. AHG’s Arcument that LNV Breached One of Three, Successive Contracts

AHG never challenges that it is plainly in breach of its loan agreements with
LNV. To this day, AHG does not deny that: (a) it did not make the payments, as agreed,

under the promissory note with LNV, (b) it allowed tax liens to attach to the property in

violation of its contract with- LNV, and (c) it permitted the Microtel hotel to go into

receivership. Nonetheless, AHG claims that its breach of contract claims are founded
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upon a “Basic Contract” evidenced by a November 6, 2007 Loan Commitment letter.
AHG, again, raises its argumént that this Loan Commitment Letter obligated LNV to
offer AHG a “20 year permanent loan” with “SBA 504 funding.”

What AHG failed (and still fails) to tell the Court, is that the parties never entered
into these subsequent contracts because AHG could not qualify for an SBA 504 Loan.
Though AHG characterizes the Loan Commitment as a “Basic Contract” that required the
issuance of a permanent SBA-backed loan, the Loan Commitment Letter contains no
such lan‘g,ruazge.2 Contrary to AHG’s arguments, the Loan Commitment Letter expressly
states that there is no guarantee that LNV will be able to issue a permanent, 20 year
'loan, or guarantee SBA 504 backing. Instead, the Loan Commitment Letter explains that
detailed loan documents will be executed once each portion of construction is complete
and upon AHG’s ability to obtain SBA loan backing. The Letter clearly states that it is
preliminary and subject to AHG meeting SBA qualifications:

e “This commitment is subject to satisfactory completion of credit investigation

and analysis, satisfactory documentation and such other terms and conditions

as are determined by Bank and SBA.” (Loan Commitment, p. 1).

e “Proposed permanent loan will be for a period of twenty (20) years....” (Id.,
p. 2) (emphasis added).

e “This Commitment is subject to receipt and review of an Appraisal
satisfactory to the Bank, reporting a minimum appraisal value of....$4,230,000
or maximum 80% loan to value.” (Id., p. 4).

e THIS COMMITMENT IN NO WAY IS TO BE CONSTRUED AS
FINAL APPROVAL BY HAVEN TRUST BANK OR ITS ASSIGNS.
(1d., p. 9 (bolding and capitals in original)).

2 Tellingly, AHG does not attach the full text of the Loan Commitment Letter to the Motion. LNV has
done so and attached the Loan Commitment Letter as Exhibit A.

4
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The only contracts executed between the parlies were tile construction loan agreements,
which LNV seeks to enforce in this actiofl. These were the loan documents breached by
AHG well before AHG was able to apply for, or obtain, SBA consideration.

AHG asks this Court to enforce a commitment letter that expressly contemplates
future terms and conditions of future contracts. Such “agreements to agree” are not
enforceable as contracts in South Carolina. “It is well settled in South Carolina that in
order for there to be a binding contract between parties, there must be a mutual

manifestation of assent...to all of the terms of the contract.” Edens v. Laurel Hill, Inc.,

271 S.C. 360, 364, 247 S.E.2d 434, 436 (1978). “To be final, the agreement must extend
to all of the terms which the parties intend to introduce and material terms cannot be left
for future settlement.” McLaurin v. Hamer, 165 S.C. 411, 164 S.E. 2, 5 (1932). Clearly,
the terms of an SBA 504 Loan and a permanent loan promissory note, mortgage, and
guarantees are not included in the Loan Commitment Letter. The Loan Commitment
Letter expressly states that it is preliminary and these future, “proposed” contracts will be
executed once AHG meets the qualification criteria and obtains governmental, SBA,
approval. As such, the Loan Commitment Letter is simply an agreement to agree and the
provisions that AHG cite as the “Basic Contract” are not enforceable under South
Carolina law.

III. AHG Released the Claims It Now Seeks to Enforce

Regardless of whether the Loan Commitment Letter even creates an enforceable
contract, AHG previously released the claims it now seeks to assert. LNV and AHG
previously entered into a series of loan modifications to extend the term of the loan,

provide additional liquidity, and assist AHG in completing construction of the hotel.
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These two Loan Modification Agreements are dated June 1, 2009,3 and November 10,
2009*, respectively. In each of these documents, in consideration of the lender’s
modifying the loan agreement, AHG granted a broad release that includes the very claims
that they now raise as counterclaims.

Both of these documents contain similar language:

AS A MATERIAL INDUCEMENT TO LENDER [LNV] TO ENTER
INTO THIS AGREEMENT, BORROWER AND GUARANTORS ...
HEREBY FULLY, FINALLY AND COMPLETELY RELEASE AND
FOREVER DISCHARGE ORIGINAL LENDER [HAVEN TRUST
BANK], THE FEDERAL DEPOSIT INSURANCE CORPORATION ...
[AND] LENDER [LNV] OF AND FROM ANY AND ALL CLAIMS,
CONTROVERSIES, DISPUTES, LIABILITIES, OBLIGATIONS,
DEMANDS, DAMAGES, EXPENSES ... DEBTS, LIENS, ACTIONS
AND CAUSES OF ACTION OF ANY AND EVERY NATURE
WHATSOEVER, INCLUDING, WITHOUT LIMITATION, ANY
THEREOF RELATING TO THE LOAN, AND WAIVE AND RELEASE
ANY DEFENSE, RIGHT OF COUNTERCLAIM, RIGHT OF SET-OFF
OR DEDUCTION TO THE PAYMENT OF THE INDEBTEDNESS
EVIDENCED BY THE NOTE AND/OR THE MORTGAGE OR ANY
OTHER LOAN DOCUMENT WHICH OBLIGORS, ET AL. NOW
HAVE OR MAY CLAIM TO HAVE AGAINST LENDER, ET AL., OR
ANY THEREOF, ARISING OUT OF, CONNECTED WITH OR
RELATING TO ANY AND ALL ACTS, OMISSIONS OR EVENTS
OCCURRING PRIOR TO THE EXECUTION OF THIS AGREEMENT.

(6/1/2009 and 11/10/2009 Loan Modification Agreements, 13).

Regardless of the position now taken by AHG in its Motion, AHG alleges that the
obligation to grant the SBA loan arose in May 2009. (Am. Ans. & Counterclaim, § 225
(“In May 2009, [AHG] completed » performance under the Construction Loan
Agreement...[and] [a]t that time, [LNV] would have been required to grant the
permanent loan and assist [AHG] in obtaining the SBA 504 Interim Loan....”)). After

this supposed obligation arose, AHG entered into the Loan Modification Agreements

3 Attached to the Answer as Exhibit B and hereto as Exhibit B.
4 Attached to the Answer as Exhibit C and hereto as Exhibit C.
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with Plaintiff on June 1, 2009, and November 10, 2009. (Id. §§ 230, 233.) Now, despite
this release of (a) all claimg and causes of action relating to the note, mortgage “or any
other loan document which obligors, et al.,, now have or may claim to have against
lender. . . .; (b) all claims and causes of action “arising out of any and all acts... occurring
prior to the execution” of the Loan Modification Agreement; and (c) all defenses to
repayment of the indebtedness, AHG asserts counterclaims arising from the failure to
enter into a permanent loan or obtain SBA 504 financing.

Having entered into the loan modification agreements and having released these
claims without reservation, AHG is barred from asserting these claims and defenses now.
Releases of this type are regularly recognized under South Carolina law and are enforced

accordingly. See Lowery v. Callahan, 210 S.C. 300, 305, 42 S.E..’Zd 457, 459 (1947);

Gardner v. City of Columbia Police Dept., 216 S.C. 219, 225, 57 S.E.2d 308, 310 (1950);

Gecy v. Prudential Ins. Co. of America, 273 S.C. 437, 442, 257 S.E.2d 709, 712 (1979);

Bowers, 360 S.C. at 156, 600 S.E.2d at 546. AHG’s previously executed releases, given
in consideration of LNV’s continued extensions and modification of the loan agreements
should be enforced according to their terms. AHG cannot now assert these claims to
prolong and delay the foreclosure process.

Regardless of AHG’s position in this Motion that there were “continuing
negotiations” after the Loan Modification Agreements, AHG cannot escape the fact that
after determining that LNV would not grant a permanent loan (due to AHG’s breach of
the construction loan agreements), it entered into a full release in the Loan Modification

Agreements. AHG cannot now seek to enforce the claims they released.
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IV. The Release Was Not Limited to Only the Construction L.oan Agreements

AHG asks the Court to ignore the language of the Loan Modification Agreements
and limit their release to only claims arising under the construction financing agreements.
However, this is contrary to the plain language of the Loan Modification Agreements:

BORROWER AND GUARANTORS ... HEREBY FULLY, FINALLY
AND COMPLETELY RELEASE AND FOREVER DISCHARGE
ORIGINAL, LENDER [HAVEN TRUST BANK], THE FEDERAL
DEPOSIT INSURANCE CORPORATION ... [AND] LENDER [LNV]
OF AND FROM ANY AND ALL CLAIMS, CONTROVERSIES,
DISPUTES, LIABILITIES, OBLIGATIONS, DEMANDS, DAMAGES,
EXPENSES ... DEBTS, LIENS, ACTIONS AND CAUSES OF ACTION
OF ANY AND EVERY NATURE WHATSOEVER, INCLUDING,
WITHOUT LIMITATION, ANY THEREOF RELATING TO THE
LOAN, AND WAIVE AND RELEASE ANY DEFENSE, RIGHT OF
COUNTERCLAIM, RIGHT OF SET-OFF OR DEDUCTION TO THE
PAYMENT OF THE INDEBTEDNESS EVIDENCED BY THE NOTE
AND/OR THE MORTGAGE OR ANY OTHER LOAN DOCUMENT
WHICH OBLIGORS, ET AL. NOW HAVE OR MAY CLAIM TO
HAVE AGAINST LENDER.

Loan Modification Agreements, § 3 (emphasis added). The language of the releases
forecloses AHG’s argument that “the modifications touched only the construction loan
agreement....” (Motion, p. 2). “A release is a contract and contract principles of law

" should be used to determine what the parties intended.” Ecclesiastes Production

Ministries v. Outparcel Assoc.. LLC, 374 S.C. 483, 497, 649 S.E.2d 494, 501 (Ct. App.

2007). Where a “[r]elease unambiguously sets forth the contracting parties' intent, [the

court is] bound by that clearly expressed intent.” Bowers v. Dept. of Transp., 360 S.C.
149, 153, 600 S.E.2d 543, 545 (Ct. App. 2004). AHG chose to enter into the releases and
use the language contained in those releases. They cannot now narrow the release when

it suits their pleasure in this Motion.
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CONCLUSION

The claims asserted by AHG are barred as a matter of law. AHG, to this day can
assert no basis, at fact or at law that would allow it to prosecute these claims in light of
the releases. AHG has raised no new issues in its Motion and the Court should stand
behind the Existing Order and deny AHG’s motion to alter or amend.

Respectfully submitted,
NELSON MULLINS RILEY & SCARBOROUGH LLP
By: —“W B. V=

Dowse "Brad” Rustin, IV

SC Bar No. 74934

E-Mail: brad.rustin@nelsonmullins.com
104 South Main Street / Ninth Floor
Post Office Box 10084 (29603-0084)
Greenville, SC 29601

(864) 250-2300

B. Rush Smith, III

E-Mail: rush.smith@nelsonmullins.com
S.C. Bar No. 12941

PO Box 11070

Columbia, SC 29211

(803) 799-2000

Attorneys for LNV Corporation

Greenville, South Carolina
May 6, 2013
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STATE OF SOUTH CAROLINA
COUNTY OF ANDERSON

LNV Corporation,

" Plaintiff, -

Vs,

Affordable Hospitality Group—Anderson,
LLC; Diversified Capital Investment
Group, LLC; Jay Berlye; Anderson County,
South  Carolina; and the State of South
Carolina,

Defendants.

)
)
)

S’ N N’ N N N N S N N N N N

IN THE COURT OF COMMON PLEAS .
TENTH JUDICIAL CIRCUIT |

Civil Action No. 2011-CP-04-2728

MEMORANDUM IN OPPOSITION TO
MOTION TO AMEND ITS FIRST
AMENDED ANSWER AND
COUNTERCLAIMS

The Plaintiff, LNV Corporation (hereinafter, “LNV”), hereby respectfully submits

this Memorandum in Opposition to Defendants' Affordable Hospitality Group—Anderson,

LLC; Diversified Capital Investment Group, LLC; and Jay Berlye (collectively,

hereinafter, “AHG”) Motion to Amend its First Amended Answer. Defendants have

previously filed a First Amended Answer and Counterclaims. They now seek to, once

again, amend their Answer following this Court’s decision that granted the Motion to

Dismiss the Counterclaims. Such tactics should not be tolerated by this Court.

BRIEF FACTUAL BACKGROUND'!

e LNV initiated foreclosure proceedings against AHG on September 13, 2011.

e AHG filed its initial Answer and Counterclaims. Thereafter, on November 28, 2011,
AHG filed its First Amended Answer and Counterclaims.

o LNV filed a reply to the Amended Answer and Counterclaims on January 9, 2012.

e LNV also filed a Motion to Dismiss the Counterclaims on January 9, 2012.

' LNV incorporates its statement of facts previously stated in its memorandum in support of its Motion to

Dismiss.
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e A hearing on the Motion to Dismiss occurred on February 29, 2012. This Court
granted the Motion to Dismiss and struck the counterclaims by an Order signed
November 14, 2012 by the Honorable Alexander S. Macaulay.

At 10 time up until the receipt of the Order Granting the Motion to Dismiss did
Defendants ever move to amend their pleading. Only upon receipt of the Order from the
Court have Defendants now moved to amend their pleadings and substantively change
their previous admissions to “side-step” the Court’s Order.

PROCEDURAL ISSUE

As of fhe date that AHG purports to have filed to amend its counterclaims, there
were no counterclaims that could be amended. The counterclaims asserted by AHG have
been previously dismissed, with prejudice, by Order of the Court dated November 14,
2012.

STANDARD ON MOTION TO AMEND PLEADINGS

At this late stage in litigation, "a party may amend his pleading only by leave of
court or by written consent of the adverse party; and leave shall be freely given when
jusﬁce so requires and does not prejudice any other party." Rule 15(a), SCRCP
(emphasis added). "[A] motion to amend is addressed to the discretion of the trial judge,
and the party opposing the motion has the burden of establishing prejudice." Collins

Entm't, Inc. v. White, 363 S.C. 546, 562, 611 S.E.2d 262, 270 (Ct. App. 2005) (citing

Tanner v. Florence County Treasurer, 336 S.C. 552, 558-59, 521 S.E.2d 153, 156

(1999)). "[L]eave to amend is not to be granied automatically." Deasy v. Hill, 833 F.2d
38, 40 (4th Cir. 1987) (interpreting the same Federal Rule of Civil Procedure).

Couﬂs should not grant leave to amend when the amendment is motivated by
“undue delay, bad faith or dilatory motive on the part of the movant, repeated failure to

cure deficiencies by amendments previously allowed, undue prejudice to the opposing
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party by virtue of allowance of the amendment, [or] futility of amendment....” Higgins

v. Medical University of South Carolina, 326 S.C. 592, 604, 486 S.B.2d 269, 275 (Ct.

App. 1997) citing Foman v. Davis, 371 U.S. 178 (1962).

LAW / ANALYSIS

1. Defendants’ Motion to Amend only serves to cause undue delay. Defendants have
already amended their Answer and Counterclaims once to fry to “cure” the
deficiencies in their counterclaims. After the filing of the Motion to Dismiss, after
the Hearing at which the Court stated it would dismiss the Counterclaims, and only
after receiving this Court’s Order dismissing its claims, do the Defendants now move
to Amend. This is nothing more than a transparerit attempt to try to “side-step” the
Court’s holding in its prior Order. Defendants have waited nearly one and one-half (1
1) years to seek this Court’s leave to file an amended Countefclaim éven as these
issues were raised and ruled upon by the Court.

2. The amendment to the Counterclaims would be futile. As set forth in the Motion to
Dismiss, there are two éritical flaws that cannot be overcome by the Defendants.
First, Defendants executed multiple documents releasing claims against Plaintiff,
which they now seek to enforce. Second, Defendants assert that Plaintiff violated the
terms of a November 2007 Loan Commitment Letter, however, that Letter does not
contain any statement of the obligations alleged by Defendants. Thus, the
amendment to add additional “information” and retract its prior admissions would be
futile. Higgins, 326 S.C. at 604, 486 S.E.2d at 275.

3. LNV will be prejudiced by the amendment. A Motion to Dismiss will be rendered a

procedurally nullity if, upon the granting of the motion, the other party may simply
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revise its pleadings, retract its admissions, and attempt to “write—around” the Court’s
Order. This leads to undue delay and undue costs for a party attempting to litigate a
case and avoid needless expense defending spurious claims.

4. LNV is particularly prejudiced by the delay in this case. To date, Defendants do not
contest that they are in breach of the promissory note and mortgage given to Plaintiff.
The operation of the hotel (the subject of this action) was so poor that the parties
agreed to have a receiver appointed to operate the hotel—at Plaintiff’s expense.
Every month of delay harms Plaintiff by causing it to lose the revenue on its loan and
pay the costs of the receiver to operate the facility. Defendants are using Rule 59 and
Rule 15 Motions as nothing more than delay tactics to leverage the Plaintiff that seeks
to obtain some recovery on a defaulted loan.

CONCLUSION

For the foregoing reasons, Plaintiff respectfully requests that the Court deny

Defendants' Motion to Amend Pleadings.

Respectfully submitted,
NELSON MULLINS RILEY & SCARBOROUGH LLP
By:DMm Bo\D T

Dowse "Brad" Rustin, IV

SC Bar No. 74934

E-Mail: brad.rustin@nelsonmullins.com
104 South Main Street / Ninth Floor
Post Office Box 10084 (29603-0084)
Greenville, SC 29601

(864) 250-2300

B. Rush Smith, III

E-Mail: rush.smith@nelsonmullins.com
S.C. Bar No. 12941

PO Box 11070
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Certificate of Counsel

The undersigned Attorney for Appellants hereby certifies that the foregoing Record on
Appeal contains all material proposed to be included by any of the parties and no other material,
in compliance with Rule 210(g) of the South Carolina Appellate Court Rules.

it

Ronald M. Childress
(SC Bar No. 0001216)

MAR 1 % 2014
§C Court of Appeals
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