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 STATEMENT OF ISSUES ON APPEAL

Whether Vthe court erred in granting the Respondent Calvin Jermaine Pompey
1mmun1ty from prosecution under the Protection of Persons and Property Act, specially -
under S.C. Code Ann. §16-11-440(A), when there was no evidence to support a finding the
victim was unlawfully and forcefully entering, or had unlawfully and forcible entered the

Respondent’s vehicle when Respondent shot him?

COUNTER STATEMENT OF ISSUE ON APPEAL

14

Whethef there was evidence to support the trial court granting respondent Pompey
unmumty from prosecution pursuant to S.C. Code Ann. §16-11-440 and §16-11-450 where
the evidence showed the irate decéd_ent quickly approached the automobile respondent was |
inside, with a _hand‘ under his shirt seemingly hiding a weapon, and he was reaching inside

the automobile for respondent when he was shot a single time?



STATEMENT OF THE CASE

Respondent Calvin Jermaine Pompey was indicted by the Marion County Grand
Jury for the‘.offense of murder. R. p. * On October 12, 2012 respondent filed a Motion to
Dismiss the Indictment asserting he was in the category of persons cov'ered‘ by S.C. Code
Ann. §16-11-440(A) and that he .was entitled to immunity from criminal prosecution
pursuant to S.C. Code Ann. §16-11-450(A). R.p. *

An evidentiary hearing was held before the Honorable D. Craig Brown, on August
13, 2013. Respondent was represented by Vick Meetz. - Solicitor E'L', Clements, III
represented the state. Tr. 1.

On August 15, 2013 the trial court dictated its order granting immunity into the

record. Tr. 85,1.9—91, 1. 25. The state subsequently filed a Notice of Intent to Appeal.



ARGUMENT

There was evidence to support the trial court granting respondent Pompey immunity

from prosecution pursuant to S.C. Code Ann. §16-11-440 and §16-11-450 where the

evidence showed the irate decedent quickly approached the automobile respondent was

. inside, with a hand under his shirt seemingly hiding a weapon, and he was reaching inside

the automobile for respondent when he was shot a single time

Relevant Fact§

Kadeem Kelley testified that on March 18, 2012 he went to the Club Fusion in
Marion County With his .respondent brother-in-law, and Josh. Tr. 4,1.23 -6,1. 3. It was
after midnight, and an altercation occurred inside the club. Kelley did not see what
happened during the altercétion but he learned that respondent had been “thrown out of the
club.” Tr. 5, 1. 5-23. As will be seen infra, respondent later testified that he tried to break
up the fight inside the club but lett as requested without incident when security intervened.

~ Kelley headed to the car With respondent and their friend Josh fulfy intending to
leave. Tr. 6, 11‘. 7-10. Josh unlockgd the door and “everybody proceeded to get in the car.”
Tr. 7, 11. 4-10. Respondent was in the passenger seat, and Kelley was in the backseat behind
the driver’s seat. Kelléy testified: “I saw people coming to the car that wasn’t with us,
didn’t know them, never seen therh before. | One guy was running up with his hand under his
shirt as if he had sorﬁething.” Tr. 7,11 15-22.

Respondeht testified that the decedent came running towards him with his hand
undef his shirt, aﬁd he told the trial éourt the decedent was “on top of me” when he shot him
inside the automobile. Tr. 53,1..16 — 55,4.1. 3.

Kelley also remembered that respondent was sitting in the passenger seat when the

decedent came running up with his hand under his shirt, and he reached inside the



automobile. Tr. 7,1. 15 -9, 1. 4. Kelley said he did not see the respondent involved in a
fight inside the club, and it was not clear why the decedent was directing his angry at them.
CTr 11,10, 16-17. )

Kelley further tesﬁﬁéd that respondent left his gun inside the car when they went
into the club. Kelley stated that respondentA kept a gun in the car because of “prior things
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that happened to h1m Tr. 20, 1. 9-10. Respondent would later explain that about five
years prior to this incident: “I had got jumped by nine people, had surgery. I had plates in -
- my face‘ all in the right side. They knocked two teeth out, jaw broke.” Respondent said this
was something that was impossible to forget. Tr. 57, 11. 6-11.

Kelley confirmed that respondent was inside the car when he shbt the decedent,
who, as seén, respondent said was “on top of him.” Tr. 18, 1. 17-24.

Roderick McCrae was the ownér of the Fusion Sports Bar. Tr. 30, 1. 11 —31, 1. 4.
McCrae thought the altercation inside the club occurred about 3:00 to 3:30 in the moming.
McCrae descﬁbed tﬁe decedent as “kind of erratic, kind of riled up a little bit.” McCrae said
he talked to the decedent and the man with him, and told them “it’s not worth it... just go
home, it’s not worth it. 'McCrae thought the situation had calmed down with them. Tr. 32,
11. 8-21.

’ McCrae said he was told the decedent had been involved in the altercation inside his
bar. McCrae maintained he thought the decedent and the other man were going to go home.
However, McCrae recalled: [I] took my eyes off Mr. Rondell [the decedent]; and before 1
knew it he hopped a piliar about as high as the middle of my leg, and he fell face first so I

knew he was intoxicated. He popped up. And when he popped up off the ground, the car

was in-my sight and I saw him. 1 said, man, I still — I put my hand on the pillar. I was like,



_don’t go 0\‘/er there, don’t go over thefe. He weﬁt straight to the car... not so much running -
but in a hurried motion. .'.straight towards the car.” Tr. 34; 1.13-35,L.7. |

Mr. McCrae said tha;t the car door was open, and'he respondent was “sitting with his
feet on the ground and he saw the decedent leaning into the car when a single gunshot went
of .”‘ Tr. 36_, 1. 14-22; 37, 1. 1-3. On cross-examinéltioﬁ McCrae confirmed that the
decedent approached reéponder;t’s car at a fast pace. McCrge lamented: “[B]efore I could
hop across that pillar and grab him it was too late.” Tr. 45, 1l. 16-20.

Resp;c;ndent testified . that. the club was crowded that night, and the altercation
occurred near him. Respondent tried to break up the fight bﬁt the security men grabbed him
and took him outside the club. Respondent said he went peaceflilly and he waited outside
for Kelley and Josh. Tr. 50,1. 14 -52,1. 24.

' Respoﬁdent testified that when they were geﬁing in the -car He saw the decedent
| running to the car “with his hand under his shirt.”‘ Respondent recalled: “[A]s I started to
- get in the car, it took him [Josh] a while to unlock the door. So when I got in the car I was
sitting down, I seén him comipg. And‘ When he started coming he started to reach in. It
really looked liké he was runrﬁﬁg -- everything was happening so fast -- wifh his hand under
his shirt.” Tr. 54, 11. 6-15. Respondent testified he grabbed’the gun, and that the decedent
was “on top of me close enpligh for blood in the car and on my clothes” when he shot him.
Tr. 54,1.6 -55,1.3. .

On cross-examination respondent stated that he \left the club when requested to do
s0. “If they tell you to leave the bést thing for you to do is leave so I left.” Tr. 59, 1. 25 - 60,
1. 2. Respondent confirmed that he was inside the automobile when he saw the decedent
running towards the car. Tr. 60, 1. 5 — 61, 1. 10. Respondent said he shot the decedent

because he felt threatened and “I felt my life was in danger.” Tr. 65, 11. 18-25.



The state called Milton Wheeler as a witness. Wheeler said he was with the
decedent the entire day of the incident. Tr. 68, 1. 14 — 69, L. 12. Wheeler confirmed that
respondent was inside the car when the shot was fired. Tr. 74, 1. 2-11. Wheeler said the
entire incident “happened so fast,” but he maintained he did not see the Adecedent do
anything with his hands. Tr. 74, 1L. 9-20.

However, on cross-examination Wheeler acknowledged in his statement to the
police he. told them that the decedént had “reached out” with his hands at- the time ‘of the
shooting. Tr. 76, 1l. 4-11. Wheelér_further admitted that in his statement he told the police
that the decedent raised his hand at respondent. Tr. 77,1. 14 - 78, 1. 6.

Defense counsel argued that “none of the evidence here is in dispute as to what
happened. We feel liké the facts fit this statute.” Tr. 82, Il. 9-11. The judge took the matter
iuncller' advisement.

Order

After the break of a day to éonsider his ruling, the trial judge reconvened court, and
he issued his order. He ruled that S.C. Code Ann. §16-11-420 stated the intent ofl the
General Assembly was that no person or victim of a crime was required to surrender his
personal éafety. A person was presumed to have a reasonable fear of imminent peril death
or great bodily injury and could use deadly force if another person was unlawfully and
forcefully entering a dwelling, residence or occupied vehicle. S.C. Code Ann. §16-11-
440(A)(1)-(2); Tr.85,1.9-87, 1 9.

The judge ruled that the evidence showed that the decedent was attempting by force
to enter the vehicle occubied by respondént, and that He intended to commit an unlawful act.
The law presumed respondent had a reésonable fear of great bodily injury or déath given the

decedent’s actions. Tr. 86,1.9—-89,1. 2.



The judge found that the respondent had proven by a preponderance of the evidence
that he was entitled to immunity. The judge observed: “There was some contradictory
testimony as to Whetﬁer his feet were in the car or out of the car. But it is uncontradicted
that -.he was seated in the car. This court determines that whether his feet were in or out of
_the car is irrelevant.” Tr. 89, 1.23-90,1. 1.
| The judge further found that the decedent went hurriedly to the automobile where
respbndent was after the decedent had fallen to the grouﬁd. The decedent approached the
car with his hand under his shirt and he leaned into the car. The respondént leaned back and
shot the decedent one time resulting in his death. Tr. 90, 1. 2 - 91, 1. 25. The judge ruled
respondent was entitled to immunity. |

Discussion

Standard of Rgview
~In criminal cases, the appellaht court sits to review errors of law only. State v.
Wilson, 345 S.C. 1, 5-6, 545 S.E.2d 827, 829 (2001) (citing State v. Cutter, 261 S.C. 140,
199 S.E.2d 61 (1973). The appellate court is bound by the trial court’s factual findings

unless they are clearly erroneous. Wilson, 345 S.C. at 6, 545 S.E.2d at 829. Review is

limited to determining whether the trial judge abused his discretion. Id. The appellate court
may not re-evaluate the facts based on its own view of the preponderance of the evidence,
but must determine whether the trial judge’s ruling is supported by any evidence. Wilson,

' 345 S.C. at 6, 545 S.E.2d at 829; see generally Felts v. RicHland County, 303 S.C. 354, 356.

400 S.E.2d 781, 782 (1991) (“In law actions, the lower court must be affirmed where there
~ is “any evidence” fo support its findings.”)
The essence of the state’s argument is that there was no evidence the “victim

forcefully entered respondent’s automobile.” Brief of Appellant at 12. However, the



evidence in this case shows that respondent was in the front passenger seat of the car. The
decedent, who was apparently intoxicated and irate, fell én his face in the parking lot. He
then got up and very quiékly went to the automobile where respondent Was sitting in the
front passengér seat, and he reached into the automobile. He also had a hand under his shirt
which indicated he may have been armed. Respondent testified he felt threatened and in
fear for his life, and he shot the decedgnt while the decedent wés “on top” of him.

Further, it appears evident this was a violent night club since the people entering
were checked for weapons. Further, respondent testified he knew it was a good ideél to
peacefully leave the club when askéd to do so. Respondent had been very badly injured in
the past, and that is why he had a gun in the car. As stated, the decedent was reaching into
the car and was “on top of him” when respéndent shot him.

S.C. Code Ann. §16-11-440(A)(1) & (2) provide that: | A person is pfeéumed to have
a reasonable fear of imrﬁinent peril of death or great bodily injury to himself or another
person when using deadly force that is intended or likely to cause death or great bodily
injury to another person if the person: (1) against whom the deadly force is uéed is in the
process of runlawfully‘an_d forcéfully enterihg, or has unlawfully and forcefully entered ...
an occupied vehicle or if he removes ér in attempting to remove another person against his
will ffom ... an occupied vehicle; and, (2) who uses deadly force, knows or has reason to
believe that an unlawful and forceful entry or unlawful and forceful act is occurring or has
occurred. .

Reaching into an automobile, or, more accurately réaching for respondent inside of
the automobile, and béing ovn’ top of respondent was an unlawful and forceful act. The
evidence in this case was also sufficient for the alternativé application of the statute that the

decedent was attempting to remove respondent against his will from the occupied vehicle.
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A reasonable person would have been afraid if a “riled up” intoxicated person
reached into his car to assault him, or worse. Further, the deéedent in this case had a-hand
under his shirt whi¢h would lead a reasonable person to believe he was hiding a weapon.

The state attempts to make much of the féct that the decedent did not attempt to open
the car door nor force respondent to open the door. Brief of Appellant at 15. However, the
undisputed evidence was that the car door was open when the decedent reached in and Vwas
“on top” of respondent. Whatever the state’s definition of “force” might be -- it is too
narrow -- particularly given the intgnt of the legislature when passing these statutes.

SC ‘Code Ann. §16-1 1742O(A)' provides that it was the intent of the General
{Xssembly to codify the common law doctrine which recognized ;[hat a person’s home is his
castle and to extend thé doctrine to include an occupied vehicle and the persqn’s place of
business. -

S.C. Code Ann. §16-11-420(D) further provides that the General Assembly finds
. that persons residing or visiting this State shall have the right to expect to remain
unmolested and safe within their homes, businesses and vehicles.

Finglly, and very importantly‘, S.C. Code Ann. §16-11-420(E) provides that “the
General Assembly finds no person or victim of crime should be required to surrendér his
personal safety to a crinﬁnal, nor should a person or victim be required tb ﬁeedlessly retreat
in the face of intrusion or attack.”

Simply put, reSpondent was not obligated to try and push the irate decedent away
from the car, hope that he could close the do;)r and lock it before the attacker‘overpowe.red
-him, and then pray that that drunk anrd angry attacker would simply go away. The trial court
correctly found that respondent proved by a preponderance éf the evidence that he was

' entitled to immunity pursuant to S.C. Code Ann. §16-11-440 and §16-11-450. See State v.

\
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Duncan, 392 S.C. 404, 709 S.E.2d 662 (2011). Because there was evidence supporting the

trial court’s ruling, it should be affirmed.
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CONCLUSION
By reason of the foregoing arguments, the ruling of the lower court should be
affirmed.

Respectfully submitted,

%4/‘7%

Robert M. Dudek
Chief Appellate Defender

'ATTORNEY FOR RESPONDENT.

This 22™ day of August, 2014.
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