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ThIS matter IS before the Court on appeal from the GreenvIlle County Court of Common 

Pleas Appellants filed theIr ImtIal Bnef of Appellant on December 17, 2010 Respondent 

served ItS ImtIal Bnef of Respondent on February 4, 2011 Appellants hereby submIt the 

followmg Reply m support of theIr appeal 

A The totalIty of CIrcumstances cannot and do not support a findmg of mmonty 

shareholder oppressIOn 

Respondent correctly provIdes m hIS response that m detennmmg whether or not a 

findmg of shareholder oppreSSIOn IS warranted, the court must VIew the facts m hght of the 

totahty of the CIrcumstances WhIle the tnal court was certamly m a posItIon to VIew the 

presentatIOn of the eVIdence, a reVIew of the bnefs of the Appellants and the Respondent reveals 

that whIle there IS dIsagreement a~ to some of the facts and as to the perceptIOn of the facts, there 

IS general agreement WIth most of the facts The conflIct rests on whether the set of factors 

reCIted by the tnal court m ItS order eVIdence a general dIsagreement as to management and 

strategy among shareholders m a small company or, even assummg the accuracy of the matters 

set forth m the tnal court's order, do the facts legally amount to mmonty shareholder oppreSSIOn 

It IS not suffiCIent that the tnal court, Respondent and Respondent's counsel are of the 

opmIOn that Respondent and the Appellants do not need to remam as "partners" m Warpath 

Development, Inc ("Warpath") The court should not and cannot legally or eqUItably mterfere 

m the pnvate busmess dealmgs of the shareholders of Warpath WIthout suffiCIent JustIficatIOn 

In busmess, as m lIfe, there are offenses that we must all endure that may anger or embarrass us, 

but do not amount to legally or eqUItably actIonable gnevances OppreSSIOn IS a severe and 

hmlted remedy for a severe gnevance See Kmakldes v Atlas Food Systems & SerVIces, Inc, 

343 S C 587, 603, 541 S E 2d 257, 266 (2001) To hold otherwIse would be to pennlt an 
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mvested shareholder with "cold feet" to petltIOn the court m eqUIty to "cash m" his shares and 

lIqUIdate at the expense of hiS partners and the corporatIOn In effect, the remammg partners 

would be ordered by the court to mvest more m the corporatIOn than was Imtlally bargamed for 

To allow this result under any CIrcumstance but the most severe circumstance far exceeds the 

boundanes dictated by law and proper JudiCial restramt 

As set forth m Appellant's Imtlal Bnef, even assummg the truth of the factors set forth m 

the tnal court's opmIOn, Without revlSltmg the analYSIS, there IS no correlatIOn between the 

factors set out by the tnal court m thiS matter With the factors gIvmg nse to the findmgs of 

oppreSSIOn m the Kmakides matter The Supreme Court of South Carolma was qUIte clear that 

Kmakides establIshed the "claSSIC" case of mmonty shareholder oppreSSIOn The factors 

Improperly used to JUStify a findmg of oppreSSIOn m thIS matter are nothmg more than legItImate 

disagreements, non-events, and speculatIOn 

B In the alternative, If the Court IS unable to agree that the facts and factors of the 

tnal court's May 2, 2010 order, even assumed accurate, do not gIVe nse to a 

claim of mmonty shareholder oppreSSIOn, the tnal court's deCISion IS not built 

upon a sound set of factors supportmg a findmg of oppreSSIOn 

As set forth m Appellant's Inltlal Bnef, takmg each factor separately, the tnal court's 

order drafted and now defended by the Respondent IS overreachmg and contams maccuracies 

and overstatements Appellants brought these concerns to the attentlon of the tnal court both 

before the order was final and upon subsequent Motlon for Reconsideratlon (R pp 465-67) 

Respondent descn bes thiS effort by the Appellants as "second guessmg" That assertIOn IS 

WIthout ment ThiS appeal reqUIres an exammatlOn WIth fresh eyes In reachmg the conclUSIOns, 

the Respondent's draft order adopted by the tnal court chose to Ignore and/or overstate eVIdence 
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and testlmony It IS for thIS court to decIde mdependently what amount of weIght to accord to 

the eVIdence and the mdividual factors 

Exammmg numbers 1-10 of Respondent's bnef under the headmg "OppressIOn of the 

Mmonty Shareholder", Appellants reply as follows 

1 Appellants' desire for Respondent to no longer remam a shareholder 

IS not eVidence of oppressIOn 

As set forth m Appellants' Imhal Bnef, It IS undIsputed that m an email dated October 

28, 2007, there was a questlon raised by Rick Thoennes, III ("Thoennes, III") as to whether he, 

TIm Roberson ("Roberson") and Rick Thoennes, Sr ("Thoennes") wIshed to contmue the 

development of Warpath Manna wIth Respondent as a partner m the development The eVIdence 

further shows that thIS eVIdence was never acted upon and there was never any agreement among 

themselves that they dId not want to contmue wIth Respondent as a partner In deposItIon and/or 

tnal testImony, they each expressed that there was a tIme that they each deSIred not to remam m 

busmess wIth Respondent The eVIdence IS clear that they were angry and upset at Respondent 

at that tIme 1 Certamly there lS not a busmess partner m thIS world who has not at one tIme or 

another felt that he could get along better wIthout one or more of hIS partners DIsagreements, 

hurt feelmgs, and embarrassment m busmess are mevitable However, It was testlfied that thIS 

anger and mitlal reactIon were fleetmg and, as set forth m Appellants' Imtlal Bnef, Respondent 

1 Smce the dIsmIssal of the counterclaImS Respondent has taken the pOSItIon that Appellants are estopped from 
expressmg theIr behefs that Respondent mIsled them SImply because they chose not to pursue counterclaIms ThIS 
IS faulty Just because a choIce was made not to pursue a legal remedy does not mean that the fact or expreSSIon 
of a fact or behef cannot be stated The questIOn IS relevance In thIS case thIS ObjectIOn was made and Judge 
MIller elected to allow the testImony of RICk Thoennes III and RICk Thoennes Sr after the dlsIlllssal 
Respondent has not cross appealed that deCISIon Further Respondent mtroduced the testImony CIted herem and 
m Appellant s ImtIal Bnef m hIS case m chIef Respondent cannot now object to teStImony obtamed m a 
depOSItIon that he mtroduced m hiS case UltImately a htIgant or potentIal htIgant always has a chOice to pursue 
or not pursue a legal remedy The chOice not to pursue a legal remedy does not mean that the facts or behefs 
glvmg nse to the claim are non eXistent 
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admItted that no actIOns were taken to oust hIm from Warpath The mternal anger and desIres of 

these Appellants does not gIve nse to a claIm for oppreSSIOn 

2 AuthorizatIon and Issuance of addItIOnal stock of Warpath IS not 

eVIdence of oppreSSIOn 

In Respondent's Bnef, Respondent seeks to demomze the fact that shareholders m a 

company may want to mcrease theIr return on mvestment ("ROI") The pomt made m 

Appellants' ImtIal Bnefis that there has been no proofthat there was any nefanous motIvatIOn m 

trymg to mcrease the number of authonzed shares of Warpath BesIdes, an mcrease m the ROI 

IS a benefit to all shareholders mcludmg Respondent Respondent has contmually desIred to 

smgle hImself out from the group There IS no testImony or any eVIdence that any actIOn taken 

or contemplated by the shareholders or board of dIrectors of Warpath would affect hIm 

dIsproportIOnately Respondent shared an equal ownershIp posItIon to both Thoennes III and 

Thoennes All three shared an mdIVIdual ownershIp posItIon that was less than Roberson ThIS 

1'5 commonplace If new shares were Issued, then theIr ownershIp posItIons would decrease 

proportIOnately If as a result the ROI Increased, they would share proportIOnately In the 

Increase of the ROI That would have been a posItIve The desIre to prOVIde the corporatIOn 

fleXIbIlIty to trade In stock as well as cash IS no eVIdence of oppreSSIOn 

3 Respondent not bemg re-elected to the Warpath Development, Inc's 

board of dIrectors IS not eVidence of oppressIOn 

There IS no dIspute that Respondent was not re-elected a dIrector at the first shareholder's 

meetmg m May 2008 There IS a dIspute as to why he was not re-elected However, regardless 

of why, thIS factor m and of Itself does not amount to a claIm tor oppresSIOn Respondent dId not 

express any concern wIth hIS failure to be re-elected untIl hIS amended complaInt (R pp 55-70) 
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and has, otherwIse, not suffered m any way from the fact that he was not re-elected a dIrector 

Moreover, a board meetmg was notIced m the fall of 2009 and he was re-elected a dIrector a 

lIttle over a year later However, Respondent, wantmg to see ImpropnetY m every action of the 

Appellants, regardless of how It may benefit hIm, asserts thIS IS also eVIdence of oppreSSIOn 

4 Roberson affirmed III testimony his oblIgatIOn to provide long-term 

capital 

Appellants refer to the Imtial Bnef and the Record for the eVIdence supportmg the 

busmess JustIficatIon for authonzmg addItIonal shares Respondent has not proffered and Court 

has not CIted any eVIdence of Impropnety m the declSlon to mcrease the number of authonzed 

shares of Warpath In support of the tnal court's order, Respondent's ImtIal Bnef asserts that 

"the mdividual appellants sought to get around Roberson's clear contractual oblIgatIOn to 

proVIde the necessary capItal" (Respondent's ImtIal Bnef at 18) However, as detaIled on pages 

11 and 12 of Appellants' ImtIal Bnef, Roberson affirmed at tnal that he had the contractual 

oblIgatIon to proVIde the necessary capItal to obtam long term financmg Apparently, 

Respondent dIsagrees WIth Roberson Respondent cannot Ignore testImony m order to create 

Issues to support the tnal court's order There IS no eVIdence to suggest that the declSlon to 

mcrease the number of authonzed share, whIch IS a legal actIOn undertaken by the shareholders, 

was m any way unjustIfied As such, thIS IS not eVIdence of oppreSSIOn 
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5 If the number of Issued shares of Warpath was Increased from 

100,000 to 1 nlllhon, then each shareholder's percentage holdIng 

would decrease proportIonately ThIS proportIonate decrease IS not 

eVIdence of oppreSSIon 

Once agam, Respondent wants to smgle hImself out from the group of WhICh he holds an 

equal ownershIp percentage wIth 3 out of the 4 total shareholders If hIS percentage of share 

ownershIp drops to 2% then so does the percentage of Thoennes and Thoennes III In addItIOn, 

Roberson's would drop to 4% Once agam, there IS no eVIdence of dIsparate treatment on the 

part of the Appellants Respondent tnes to agam state that mcreasmg the number of authonzed 

shares was an attempt to "end around" Roberson's contractual oblIgatIOn to provIde more capItal 

However, as set forth m Item 4 above and m Appellants' InItIal Bnef, Roberson affinned hIS 

oblIgatIOn to contnbute addItIonal capItal at tnal Appellants fall to grasp how Respondent has 

been hanned or mIstreated ThIS IS not eVIdence of oppressIOn 

6 Respondent closed hImself off from free flOWIng InfOrmatIOn when he 

filed hIS lawsuIt 

Clearly recogmzmg the fallacy m the tnal court's order, Respondent has shIfted hIS 

assertIOn from the fact that he dId not receIve a free flow of mfonnatIOn as a result of 

commUnICatIOns havmg to be dIrected through counsel due to hIS laWSUIt, to now assertmg that 

even If the laWSUIt was not filed, the Appellants would have nevertheless excluded hIm ThIS IS 

pure, unsubstantIated speculatIOn Respondent was entItled to any mfonnatIOn that could be 

legally conveyed prOVIded that he wor}.--ed through counsel to obtam It Havmg to work through 

counsel to get mfonnatIOn IS not eVIdence of oppressIOn 
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7 Respondent's re-electIOn to the Board of Directors of Warpath was a 

benefit to Respondent and not eVidence of oppressIOn 

As stated above, apparently seemg the Impropnety m every actIOn, Respondent IS wlllmg 

to try to tWiSt the extensIOn of an "olIve branch" and a benefit to him to eVidence his claim of 

oppressIOn This, If nothmg else, Illustrates that Respondent has never wanted to be mvolved m 

Warpath long-term and has simply wanted to "flip" the project and "cash out" as qUIckly as 

possible, which has been hIs motivatIOn from the moment he realIzed that Roberson had no plans 

to simply "flip" the development This IS not eVidence of oppressIOn 

8 The Warpath Marina only eXists In concept, therefore It IS "gross 

speculatIOn" to suggest that Roberson Intended on hiring family 

members In order to harm the Interests of Respondent 

Respondent clearly will take any opportumty to tWiSt language to hiS benefit Appellants 

have never demed that Roberson considered hmng family members to help him run the 

operatIOns of the de" elopment Frankly, Appellants fall to grasp how hmng famIly members 

would m any way be Improper Small busmesses often thnve on the commItment and support of 

famIly members However, as stated m Appellants' ImtIal Bnef, It IS "gross speculatIOn" on the 

part of Respondent and the tnal court to "Imagme[] a future where Roberson's famIly profits 

nchly off of Warpath, while he gets nothmg" 

Additionally, Roberson does not own a controllmg mterest m Warpath Respondent's 

speculatIOn also falls to take mto account that Thoennes and Thoennes III also have a say m the 

future of \Varpath They are lIkeWIse motIvated by future returns and It IS mconcelvable that 

they would stand for Roberson favonng famIly members to theIr financIal detnment The 

consideratIOn ofhmng family members IS not eVIdence of oppressIOn 
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9 The faIlure to presently amend the artIcles of mcorporatIOn IS not 

eVIdence of oppreSSIOn 

Respondent fails to grasp the legal dIstInctIOn between authonzIng the number of 

outstandIng shares and ISSUIng authonzed shares Warpath's shareholders agreed to Increase the 

number of authonzed shares from 100,000 to 1 mIllIon However, the mechamcal act of 

amendIng the artIcles of IncorporatIOn never occurred In order to Issue more shares, the artIcles 

of IncorporatIOn must be amended However, no shares have been Issued, therefore the lack of 

an amendment IS InconsequentIal The fact that the amendment to the artIcles has not yet 

occurred does not prevent ItS future occurrence ThIs IS not eVIdence of oppreSSIOn 

10 Appellants actmg on advIce of counsel to dIsmIss theIr counterclaIms 

at tnaiis no eVIdence of oppreSSIon 

Once agaIn, In an effort to hold together hIS claim of oppreSSIOn In order to force hIS buy 

out, Respondent wIll take any opportumty, no matter how preposterous, to bolster hIS claim of 

oppreSSIOn Appellants wIll not restate theIr entIre argument from theIr ImtIal Bnef However, 

Appellants wIll reIterate that there was eVIdence supportmg and a good faIth belIef that 

Respondent mIsled them as to some aspects of the development WhIle Appellants, In addItIon 

to neglIgent ITIlSrepresentatIon, plead fraud In theIr counterclaims, at tnal, by choIce, Appellants 

at no POInt presented any eVIdence to support fraud or made any allegatIOn In open court that 

Respondent mIsled them IntentIOnally 2 At the promptIng of Respondent's counsel, 1 of the 3 

Appellants decIded that he would not speculate as to whether Respondent dId or dId not mIslead 

them purposefully UltImately, SInce the Appellants had agreed to pursue theIr defense as a 

2 On page 27 of Respondent s Imtlal Bnef Respondent appears to suggest that Appellants assertlOn that fraud 
was not pursued IS maccurate In actuabty, a reVIew of the cItatIons to the transcnpt support Appellants 
assertlOn The phrases cIted by the Respondent could equally support negbgent misrepresentatlOn WhICh was 
pursued Fraud was only mentlOned by the Respondent 
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group and were not unammous m theIr opmIOns as to Respondent's conduct, upon the advIce of 

counsel, a declSlon was made to dIsmIss the counterclaims wIth prejUdICe and defend 

Respondent's eqUItable claims 

As set forth m Appellants' ImtIal Bnef, there was eVIdence presented at tnal that 

suggested that Respondent had pertment mformatIon that was not conveyed and, before entenng 

mto the Stock Purchase Agreement (R pp 915-17), he was aware of mIsapprehensIOns by the 

Appellants that were not corrected There was a legItImate dIsagreement that was actually put to 

the test by the Respondent's on summary Judgment (PI's MotIon for Summary Judgment, R pp 

109-12), PI's Memo m Support of Summary Judgment (R pp 113-284), Defs Memo m 

OppOSItIOn to PI's MotIon for Summary Judgment (R pp 285-449)] ThIS motIon was 

ultImately demed by the tnal court findmg that questIons of fact as to whether the allegatIOns 

agaInst the Respondent eXIsted (December 10, 2009 Order denymg MotIOns for Summary 

Judgment, R p 18) ThIS findmg, m and of Itself should be conclusIve Respondent has sImply 

looked for every opportumty, no matter how preposterous, to support hIS claIm ThIS IS merely 

another example ThIS IS no eVIdence of oppreSSIOn 

For all of these reasons and the reasons set forth m Appellants' ImtIal Bnef, the tnal 

court's order should be reversed 

C TrIal court's order reqUlrmg the escrow of 60,000 shares IS unsupported m the 

law and should be reversed 

Respondent makes clear that Its premIse m oppOSItIon to Appellant's InItIal Bnef IS that 

the law reqUIres the escrow of share& that are Issued m exchange for a contract for future 

servIces However, Respondent's contentIon IS not at Issue When the Respondent receIved $1 
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mIllIon m exchange for 80,000 shares, a present value for the shares was conveyed Therefore, 

even assummg Respondent's contentIon to be correct, there IS no reqUIrement to escrow shares 

DespIte Respondent's assertIOn to the contrary, the tnal court's findmg IS erroneous for 

all of the reasons set forth m Appellants' ImtIal Bnef In summary, the clear eVIdence IS that 

Respondent receIved $1 mIllIon m exchange for 80,000 shares Roberson paId the $1 mIllIon for 

all of the 80,000 shares Once paId for, wlthm legal bounds, Roberson could do anythmg he 

wanted WIth them Per theIr agreement, Roberson chose to presently convey 40,000 shares to 

Thoennes and Thoennes III who would then earn theIr 40,000 from Roberson by domg 

development work Respondent seeks to cast doubt on the eVIdence and arrangement by callmg 

Appellants' assertIOn confusmg Respondent's assertIOn eVIdences that he falls to understand a 

claSSIC bUSIness arrangement 

Respondent seeks to refer to the Agreement (R pp 915-17) to support hIS assertIOn 

However, the Agreement IS unsupportive The Agreement merely states that Respondent WIll 

receIve $1 1m IlIon and he WIll gIve up 20,000 of hIS own personal shares and the corporatIOn WIll 

Issue the remammg 60000 shares (R p 915) The Agreement also states, WhICh as CIted m 

Appellants' ImtIal Bnef and confirmed by Respondent In testImony, that the agreement between 

the partIes was that Appellants were to presently receIve 80% of Warpath (R p 915) 

In thIS case, the dctIons speak louder than words As set forth In Appellant's InItIal Bnef, 

Respondent was represented by counsel throughout the process Respondent was the only 

member of the Board of DIrectors t.ntII the annual meetIng was held In May 2008 If 

Respondent dId not belIeve that he receIved $1 mIlhon for 80,000 shares then he should have 

escrowed 60,000 shares ThIS dId not happen It was not untIl tnal that Respondent Invented an 

ad hoc explanatIOn for hIS InactIOns UltImately, hIS explanatIOn IS not supported by the 
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Agreement, IS agamst common sense, and IS unsupported by hIS testImony and actIOns For these 

reasons and the reasons set forth m Appellants' ImtIal Bnef, the tnal court's order to escrow the 

60,000 shares IS erroneous and should be reversed 

ConclusIOn 

For these reasons and the reasons set forth m Appellants' ImtIal Bnef, the tnal court's 

order should be reversed and the matter should be remanded for entry of Judgment m favor of the 

Appellants 
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