THE STATE OF SOUTH CAROLINA

In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Kristi L. Harrington, Circuit Court J udﬂBCEWBD

Case No.: 2011196386 SEP 2 ¢ 2014

SG Courtof Appedls

Mark F. Teseniar and Nan M. Teseniar, on
Behalf of themselves and others similarly
Situated, and Twelve Oaks at Fenwick
Property Owners Association, Inc., . ............ ... ... oL Respondents,

V.

Professional Plastering & Stucco, Inc., Marna

Arias, and Miquel Rosales.......ccoooiviiiiiiiiii Defendants,
Of whom,
Professional Plastering & Stucco, Inc. are
171 1= O P Appellants,
Professional Plastering & Stucco, Inc.,....c..ocoviiiiiiiii . Third-Party
Plaintiffs, :

v.

Maria Arias, Miqyel Rosales, and APS
Enterprises Unlimited, Inc.,......ccoooiiiiiiiii e, Third Party
Plaintiffs,

RETURN OF
RESPONDENT APS ENTERPRISES UNLIMITED, INC.
TO APPELLANT'S MOTION FOR COSTS




This appeal stemmed from an order granting APS’s motion for summary
judgment based on language in S.C. Code Ann. Sections 40-11-270 and 40-11-370,
which prevents unlicensed contractors from bringing suit to enforce provisions of a
contract as well as rulings that occurred at trial.

This Court heard oral arguments October 17, 2013 and issued its ruling on
January 8, 2014. Petitions for rehearing were denied on February 20, 2014. The
Supreme Court denied the petitions for certiorari on August 25, 2014. Professional
plastering has now filed motions for costs and attorneys fees against both APS and
Tesinar/Homeowners Association. APS accordingly submits that the Court should
use its discretion and deny the motion costs and attorneys fees based on the fact
that the issue on appeal as to APS was a novel issue of law. Alternatively,
Professional Plastering should not be allowed to recover an attorney fee from each
respondent party.

Rule 220(a) of the South Carolina Appellate Court Rules provides “Unless
otherwise ordered by the appellate court or agreed by the parties, costs shall be
taxed against the appellant when the appeal is dismissed or judgment on appeal is
affirmed. When a judgment is reversed, costs shall be taxed against the respondent
unless the court orders otherwise.” The rule then specifies what costs are
recoverable and states, [ijn addition, the party shall be entitled to recover an
attorney's fee in an amount which shall be set by order of the Supreme Court. The

allowance of additional costs will generally not be allowed except in the most



extraordinary of circumstances.” Rule 222(b), SCACR. The Rule notes that the
attorney fee has been set by order of the Court at $1,000.00

The only issue on appeal as to APS as to whether an unlicensed contractor
could utilize the court system despite the provisions of S.C. Ann. Sections 40-11-270
and 40-11-370. This appeal presented a novel issue of law that had not previously
been ruled upon by the Courts in South Carolina. In fact, in the Court’s discussion
of the issue, the only case cited is the Kentucky Court of Appeals case, Kennoy v.
Graves, 300 S.W.2d 568 (Ky. App. 1957). The Court should take into consideration
the lack of South Carolina case law on the issue, and accordingly, should not assess
costs against Respondent APS. Further respondent APS believes if this Court
grants fees and costs on a party appealing a novel issue of law this will likely have a
chilling effect on litigants from appealing important and novel issues in the future.

Alternatively, if the Court is inclined to grant the motion for fees and costs as
to APS, Professional Plastering should not be allowed to recover a full $1,000.00,
attorney fee from each respondent party.

Professional Plastering has filed motions for fees and costs against both APS
and Tesenair/Homeowners Association. These motions break out the costs related to
the appeal as to each Respondent. However, Professional Plastering seeks to collect
the full $1,000.00 attorney fee from each Respondent for a total of $2,000.00, in
attorney’s fees.

Rule 220, SCACR, limits the attorney fee to $1,000.00, and does not contain a

provision which would allow a party to recover the full fee from multiple parties in



an appeal. Accordingly, the $1,000.00 allowable attorney fee should be divided

between APS and the Tesenair/Homeowner Respondents.

Respectfully Submitted,

P.O. Box 12579

Charleston, SC 29422

(843) 766-8101

amanda/@maybanklaw.com

Attorney for Respondent APS  Enterprises
Unlimited, Inc.

September 25, 2014
Charleston, South Carolina
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PROOF OF SERVICE

I certify that I have served APS Enterprise Unlimited, Inc.’s Return to Appellant’s
1



Motion for Costs by depositing a copy in the U.S. Mail, postage paid on September 25, 2014

addressed to Appellant’s attorneys and Co-Counsel as set forth below:

J. J. Anderson, Esquire
Danielle B. Wegener. Esquire
Anderson & Reynolds, LLC
37 1/, Broad Street

p.0. Box 87

Charleston, SC 29402

Everett A. Kendall

Christy E. Mahon

Sweeny Wingate & Barrow, PA
PO Box 12129

Columbia, SC 29211

Phillip W. Segui, Jr., Esquire

Segui Law Firm, LLC

864 Lowcountry Boulevard, Suite A
Mt. Pleasant, SC 29464

John T. Chakeris, Esquire
The Chakeris Law Firm
P.O. Box 397

Charleston, SC 29402

W. Jefferson Leath, Jr., Esquire
Michael S. Seckings, Esquire
Leath, Bouch & Seekings, LLP
P.O. Box 59

Charleston, SC 29402

jesse A. Kirchnef, Esquire

Michal A. Timbes, Esquire
Thurmond, Kirchner & Timbes, PA
15 Mid-Atlantic Wharf, Suite 101
Charleston, SC 29401

Justin O. Lucey, Esquire
Justin O’ Toole Lucey PA
P.O. Box 806

Mount Pleasant, SC 29465

A0 FIRM, LLC

50. Box 12579
Charleston, SC 20422
(843) 766-8101

Attorney for Respondent APS Enterprises

Unlimited, Inc.




MAYBANK LAW FIRM, LLC

ATTORNEYS AT LAW

Physical Address
531 Savannah Highway
Charleston, SC. 29407

Mailing Address
POST OFFICE BOX 12579
CHARLESTON, SC 29422

Roy P. Maybank
Amanda R. Maybank
Marshall A. Earhart

Phone: (843) 766-8101
TFacsimile: (843) 766-8103

September 25, 2014

BY FEDERAL EXPRESS
OVERNIGHT DELIVERY
Honorable Jenny Abbott Kitchings
Clerk of Court

South Carolina Court of Appeals
1015 Sumter Street

Columbia, SC 29211

Re: MarkF. Teseniar and Nan M. Teseniar, 0
and Twelve Oaks

similarly situate d,
Association, Inc. V.

Case No. 2009-CP-10-0049
Appeal Case No.: 2011196386
Opinion No.: 5188

Claim No.: 79-1148-10

MLF File No. 104.094

Dear Ms. Kitchings:

n behalf of themselves and
at Fenwick Property
Professional Plastering & Stucco, Inc., et. al.
v. APS Enterprises Unlimited. Inc., et, al.

EMAIL:amanda@maybanklaw.com

R gCEIVED
sgp 9 6 201

3G Courtof Appeals

others
Qwners

Enclosed please find the original and six (6) copies of Respondent, APS Enterprise
Unlimited, Inc.’s Return to Appellant’s Motion for Cost, along with the original and one

copy of the Proof of Service regarding the above referenced matter.

Please file the original

and return a clocked-in copy for our file in the enclosed self-addressed, prepaid envelope.

With kind regards, I am
Yours try

ARM/tgw
Enclosures
cc: All Counsel of Record

Amanda R. Maybank

\\MAINSERVER\Litigation Files\104-Auto-Owners\104.094 Fenwick HOA V. APS Enterprises\Appellate

Case\Correspondence\L-Clerk [Return to Professional Motoin for Costs).docx
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