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STATE OF SOUTH CAROLINA FOR THE FIFTEENTH JUDICIAL CIRCUIT
IN'THE COURT OF COMMON PLEAS
COUNTY OF HORRY CASE NO.: 2013-CP-26-08446
William H. Bailey, Ir.,
Plaintiff, ORDER GRANTING DEFENDANTS’
MOTION TO DISMISS INDIVIDUAL
Vs, DEFENDANTS -,
m =
Marilyn Hatley, individually and as Mayor of (Does riot end ca.seF}; x
the Cityof North Myrtle Beach, Michael G. mE B Z
Mahaney, Christopher Noury; and the City of por- S~ B
North Myrtle Beach, S Om
ox =x F
Defendants, L £ =
“= e
Z ™
3 o

Statement of Case
The matter came before the Court upon Defendants’ motion'to dismiss the individual
defendants from Plaintiff’s Freedom of Information Act lawsuit. A hearing was held on the
motion on March 5; 2014, Present at the hearing was the Plaintiff William H. Bailey, Jr., and his
attorney Kenneth Moss, Esq. Micha;:l W. Battle, Esq. was present and represented the
Defendants.

Plaintiff’s lawsuit seeks a declaratory judgment and injunctive relief under South
Carolina’s Freedom of Information Act in connection with the manner in which the City of
North Myrtle Beach held meetings in executive session prior to regularly scheduled’-’metztings in
2013. The issue before the court is whether the above named individuals are proper party
defendants under South Carolina’s Freedom of Information Act.

Analysis and Findings
Any citizen of the State may apply to the circuit court for either or both a declaratory
judgment and injunctive relief to enforce the provisions of South Carolina Freedom of

Information Act in appropriate cases as long as such application is made no.later than one year
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following the date on which the alleged violation occurs or one year sfter a public vote in public
session, whichever com;es later. The court may order equitable relief as it considers appropriate,
and a violation of the act must be considered to be an irreparable injury for which no adequate
remedy at law exists.

In the present case, Plaintiff is suing Marilyn Hatley, Michael G. Mahaney, Christopher
Noury, in their individual capacities together with the City of North Myrtle Beach for acts that
violate the public meetings provisions of FOIA. “Meeting” means the convening of a quorum of
the constituent membership of a public body, v)hethe;"corporal?o‘r bymeans of electronic
equipmient, to discuss or act upon a matter over which the public body has supervision, control,
Jurisdiction or advisory power. S.C. Code Ann. § 30-4-20. Meetings are acts of a public body.

The FOIA was created to allow citizens to be advised of the performance of public
officials and of the decisions that are reached in public activity and in-the formulation of public
policy. S.C.Code Ann. § 30-4-15 (2007). FOIA's equitable relief provisions are directed at
those improper actions taken by the public bbdy. Ouly the public body can perform such acts

that are subject to FOIA’s equitable provisions. See Cricket Cove Ventures, LLC v. Gilland, 390
3.C. 312, 327-28, 701 S.E.2d 39, 47-48 (Ct. App. 2010).

FOIA does provide criminal penalties for individuals who willfully canse public bodies to
perform acts that violate FOIA. S.C.Code Ann. § 304~ 10 (Any person or group of persons
who willfully violates the provisions of this chapter shall be deemed guilty of a misdemeanor).
In the present case, Plaintiff seeks an order in cquity to stop the lﬁublic body from allegedly
violating the public meeting provisions of FOIA. Therefore, the proper party defendant is the
public body and in this case the sole proper party defendant is the City of North Myrtle Beach.
Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 327-28, 701 S.E.2d 39, 47-48 (Ct. App.

2010). Also see: Truesdale v. U.S. Dep't of Justice, 657 F. Supp. 2d 219, 226 (D.D.C. 2009);

2
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Tipton, IV v. Hire Right, No. 1:12-CV-175, 2013 WL 5670886 (M_.D, Ga. Oct. 16, 2013); and
Amawi v. BOP, No. 13-cv-00536-GPM, 2013 WL 3467074 (S.D. 1L July 10, 2013).

There ére'FOIA cases m South Carolina where individuals have been named as parties.
However, the Court appeargreat such individual defendants as being one in the same as the
public body because it is the public body that has allegedly violated FOIA. See Lambries v.
Saluda Cnty. Council, 398 S.C. 501, 502,728 S.E.2d 488, 489 (Ct. App. 2012), reh'g denied
(Tuly 25, 2012). One case that has addressed the question of whether individual defendants are
proper party defendants in FOIA claims found thatfsm claims against the individuals should be
dismissed under Rule 12 (b) 6, SCRCP. See Cricket Cove Ventures, LLC v. Gilland, 390 S.C.
312,327-28, 701 S.E.2d 39, 47-48 (Ct. App. 2010). For the forgoing reasons, I find and
conclude the facts as stated in Plaintiff’s complaint in the a'bovepapt'ion»ed lawsuit fail to state a

FOIA cause of action against the individual defendants. Rule 12 (b) 6, SCRCP.

NOW THEREFORE, IT IS HEREBY ORDERED, Defendants’ Motion to Dismiss
Marilyn Hatley, Michael G. Mahaney, and Christopher Noury from the above captioned lawsuit
is hereby granted. Plaintiffs claims against those individuals are hereby dismissed with

prejudice.

O Hon. Larry B Hyman
March = ,»2014 Judge, Fifteenth Judicial Circuit
: Horry County Court of Common Pleas
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO. 2013-CP-26-_§ %4l
William H. BAILEY, Jr, )
)
Plaintiff, )
)
V3~ ) COMPLAINT =~ —
) ' i
Marilyn HATLEY, individually and as Mayor ) fa. &
of THE CITY OF NORTH MYRTLE BEACH, ) TN
Michael G. MAHANEY, and ) .
Christopher NOURY, &nd | ) 20 2
THE CITY OP NORTH MYRTLE BEACH, ) {(Violation of South C&rpﬂnm.
) Freedom of In{ormaﬁomAch
) .,
Defendants. ) @URYT DEMAN};ED

Now comes the Plaintiff, by and through his attorneys, and complaining of the
Defendants would show this Honorable Court as follows:

JURISDICTION, VENUE & ST&’DL@G

1, Plaintiff Willunn H. Bailey, Jr. (hereinafter “Bailey” or “Plaintiff Bailey”) is a citizen
and resident of Horry County, South Carolina.

2. The City of North Myrtle Beach (hereinafter “City”) is a municipal corporation in Horry
County, South Carolina and is a public body as defined by Sowth Carolina Code
§ 30-4-20(z) (Supp. 2010, as amended).

3. The City is managed under the council-manager form of government as described in S.C.
Code Amn. § 5-13-10 ef seq. (Supp. 2010, as amended).

4 The Defendant Marilyn Hatley (hercinafter “Hatley”) is presently Mayor of the City,
presided over each of the Meetings of City Council of which Complaint js made below,
and is a citizen and resident of Horry County, South Carolina.

5.  The Defendant Michael G. Mahaney (heremaﬁar “Mahaney™) is currently employed by
the City as its City Managex, prepares agendas for the regular and special Meetings of
City’s Council, and is a citizen and resident of Horry County, South Carolina,

Pago10f18

Wright, Warloy, Pope, Blster & Moss, FLLC
File No. 8C-3922-012
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The Defendant Christopher Noury (hereinafter “Noury™) is employed by the City as its
City Attorney and parliamentarian to the City Council, and is a citizen and resident of
Horry County, South Carolina.
None of the natural defendants is or are entitled to the protections of the Soldiers’ and
Sailors’ Civil Relief Act of 1940, 50 U.S.C.A. §§ 501-591 (as amended) in connection
with the matters alleged in this present action.
Pursuant to S.C. Code Ann. § 30-4-10 ef seq., the South Carolina Freedom of Information
Act ("FOIA”), including but not limited to S.C. Code Ann. § 304-100, Bailey has
standing to bring this action in his name in connection with the allegations herein.
All the matters complainied of in this action occurred in the City, which is located in
Horry County..
A justiciable controversy exists between. the' parties, this Honorable Court has subject
matter jurisdiction over the matters in dispute between the parties, personal jurisdiction
over the parties, and venue for this action is proper in Horry County.

GENERAL ALLEGATIONS

All prior allegations, denials and admissions (qualified or not as set forth above) are
repeated as if set forth here verbatim,

The City has adopted a Code of Ordinances that are a public document or documents (the
“Ordinances” or the “City Ordinances”).

The City, each of its elected officials, and-each of its employees is required to comply
with the FOIA..

Upon information and belief, the City did not budget in the fiscal year commencing on
October 01, 2012 through September 30, 2013 for the provision of regular, periodic or
updated training on the FOIA to all elected members of the City Council or any employee
of the City.

Upon information and belief, during the period from October 01, 2012 through
September 30, 2013, no elected member of the City Council or employee of the City
underwent any updated training on the FOIA at the expense of the City.

The City has contracted with the Municipal ‘Code Corporation (the “Municode™) to
publish the City’s Ordinances on Municode’s Internet website.

Page2 of 18
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The City Ordinances in force between June 21, 2010 and the date of the commencement
of this present lawsuit included at all times the following unchanged provisions:

a. Chapter 1, Sec. 1-9, Enforcement of ordinances, etc., by officers and employees.-
Required.

Chapter 2, Sec. 2-21. Mayor; ceremonial head; presiding at council meetings.

Chapter 2, Sec. 2-31.5:. Executii'e sessions.

Chapter 2, Sec. 2-32. Quorum and rules of procedure.

Chapter 2, Sec. 2-33. Minutes of meetings..

Chapter 2, Sec: 2-34.2, City attorney to attend.

Chapter 2, Sec. 2-35. Agenda.

Chapter 2, Sec. 2-56(a)(2). Administrative powers generally; duties; execution of
contracts; entitled to notice of special meetings of city council. (City Manager)

i. Chapter 2, Sec. 2-71. Duti¢s. (City Attorney)

The texts of the preceding cited City Ordinances that appeared on the Municode website
as of August 05, 2013 were:,comp*lete: and accurate as of that date.

The City publishes Agendas for and Minutes of regular and special Meetings of the City
Council on the Internet website maintained at public expense by the City.

The City Agendas and Minutes as published by the City on the Internet are complete and
accurate when published in that manner.

&

o o

R oo

ALLEGATIONS OF VIOLATIONS OF THE FOIA & CITY ORDINANCES

All allegations of fact made previously are repeated as if set forth here verbatim.

The FOIA provides that if any person or group of persons willfully violate the provisions
of the FOIA, those individual Defendants are personally liable for the violations.

The Defendant Mahaney, acting as City Manager, is required to prepare all Agendas for
meetings of the City Council,

The Defendant Mahaney drafted and caused to be published Agendas for City Council
Meetings held on June 21, 2010, July 19, 2010, July 11, 2011, July 18, 2011, February
20, 2012, March 15, 2012, March 19, 2012, June 04, 2012, December 17, 2012, January
07, 2013, February 04, 2013, March:18, 2013, July 01, 2013, and August 05, 2013.

The Defendant Hatley presided over City Council Meetings held on June 21, 2010, July

19, 2010, July 11, 2011, July 18, 2011, February 20, 2012, March 15, 2012, March 19,
' Page 3 of 18
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2012, June 04, 2012, December 17, 2012, January 07, 2013, February 04, 2013, March
18, 2013, July 01, 2013, and August 05, 2013,

The Defendant Noury attended City Council Meetings on June 21, 2010, July 19, 2010,
July 11, 2011, July 18, 2011, February 20, 2012, March 15, 2012, March 19, 2012, June
04, 2012, December 17, 2012, January 07, 2013, February 04, 2013, March 18, 2013,
July 01, 2013, and August 05, 2013.

The Defendant Noury drafted all notices of items related to Executive Sessions of City
Council appearing on the Agendas for the Meetings of City Council held on June 21,
2010, July 19, 2010, July 11, 2011, July 18, 2011, February 20, 2012, March 15, 2012;
March 19, 2012, June 04, 2012, December 17, 2012, January 07, 2013, February 04,
2013, March 18, 2013, July 01, 2013, and August 05, 2013.

The Defendant Noury, acting as City Attorney, acts as parliamentarian at meetings of the
City Council.

Any amendment to a previously published Agenda for a meeting of City Council must be:

made by a Motion of City Council that has been voted upon.
Avote of City Council must be taken to enter into an Executive Session of City Council.
Each vote of City Council must be recorded in the official Minutes of City Council

-meetings.

All Minutes published by the City that have been approved by a subsequent Motion of
City Council, at a subsequent or later City Council Meeting, are the official record of the
transactions and happenings of the City’s Council.
All Executive Sessions of City Council must be conducted in accordance with the
provisions of the FOIA and the City Code of Ordinances.
When mbvingjinto Executive Sessions on June 21, 2010, July 19, 2010, July 11, 2011,
July 18, 2011, February 20, 2012, March 15, 2012, March 19, 2012, June 04, 2012,
December 17, 2012, January 07, 2013, February 04, 2013, March 18, 2013, July 01,
2013, and August 05, 2013, the Defendants willfully, knowingly and variously violated
the FOIA and the City Code of Ordinances by one or more of the following acts:

a. Failing to schedule and/or enter into Executive Sessions of City’s Council in

accordance with City Code of Ordinances and the FOIA; and/or

Page 4 of 18
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b. Adding unscheduled items to:.agendas for Executive Sessions to allow private
discussion of matters, including but not limited to matters conceming the
Plaintiff, without giving notice of intention to hold such Executive Sessions:in.
accordance with the City Ordinances and the FOIA; and/or

c. Discussing matters in Executive Sessions of City Council without the giving of
advance notice of those items to be discussed in the manner by the FOIA and the
City Ordinances to amend a published agenda for a municipal council meeting;
and/or

d. ‘Entering into, holding, and ending Executive Sessions of City Council without
proper notice and following voting procedures prescribed by the City Ordinances
and the FOIA; and/or

e. “Holding Executive Sessions of City Council without the production of Minutes of
a lawful meeting of City Counci} at which a vote to enter into Executive:Session
was properly taken and recorded, in violation of City Ordinances and the FOIA.

JUNE 21, 2010
All allegations of fact made previously are repeated as if set forth here verbatim.
The Agenda as published before the City Council Meeting held on June 21, 2010
‘contained a provision for an Executive Session of City Council, at which two (2) items of
‘business would be discussed. .
The Defendant Hatley was the presiding officer at the City Council Meeting held on
June 21, 2010,
At the City Council Meeting held on June 21, 2010 the Defendant Hatley as presiding
officer announced the purposes of the Executive Session in an open session of City
Council before entering into Executive Session to be for the purpose of discussion of
three (3) items of business.
An item styled as “a legal briefing on a proposed tolling agreement” was added to those
matters shown on the Agenda published before the Meeting on June 21, 2010.
The City Council did not vote at its Meeting held on June 21, 2010 to amend the Agenda
as previously published.
The Defendant. Hatley as presiding. officer did not describe the. “legal briefing on a
proposed tolling agreement” as a matter exempt from disclosure pursuant to S.C. Code
Page 5 of 18
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Ann, §§ 30-4-70(a)(1) and 30-4-70(b) at the City Council Meeting on June 21, 2010

before the City Council entered into Executive Session.

The Ci.ty»Cou'n_ci'l‘ did not vote on the item styled as “legal briefing on a proposed tolling
agreement” on June 21, 2010 as being a matter exempt from disclosure pursuant to S.C.
Code Anin. §§ 30-4-70(a)(1) and 30-4-70(b).

The City Council did not vote at its Meeting held on June 21, 2010 to enter into

‘Executive:Session.

"The City Council did not vote at its Meeting held on June 21, 2010 to adjourn fromi

Execiitive Session into open session of City Council.
The Defendant Noury did not advise the City Council that their actions ont June 21, 2010
were contrary to the City Ordinances and the FOIA.

JULY 19, 2010
All allegations of fact made previously are repeated as if set forth here verbatim,
The Agenda for the City Council Meeting held on July 19, 2010 contained a provision for
an Executive Session of City Council, at which three (3) items of business would be
discussed:
The Defendant Hatley was the presiding officer at the City Council Meeting held on July
19;2010.
The Defendant Hatley acting as presiding officer of the City Council Meeting on Jiily 19,
2010 announced the purposes of the Executive Session in an open session of City Council
‘before entering into Executive Session to be for the purpose of discussion of five.(5)
items of business.
The City Council Meeting held on July 19, 2010 discussed in Executive Session two-(2)
items styled: as [1] “a legal briefing concerning Kevin Chignall vs the City of North
Myrtle Beach” and [2] “a legal briefing in reference to a personnel matter.”
The Defendant Hatley es presiding officer did not describe the “legal briefing in
reference to.a personnel matter” as a matter exempt from disclosure pursuant to S.C.
Code Ann. §§30-4-70(a)(1) and 30-4-70(b) at the City Council Mecting on July 19, 2010
The City Council did not vote on the item styled as “a legal briefing in reference to a.
personnel matter” on July 19, 2010 as a matter exempt from disclosure pursuant to S.C..
Code Ann. §§ 30-4-70(a)(1) and 30-4-70(b).
Page 6 of 18
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The City Council did not vote at its Meeting held on July 19, 2010 to amend the Agenda
as previously published.
The City Council did not vote at its Meeting held on July 19, 2010 to enter into Executive
Session.
The City Council did not vote at its Meeting held on July 19, 2010 to adjourn from
Executive Session into open session of City Council.
The Defendant Noury did not advise the City Council that their actions on July 19, 2010
were contrary tothe City Ordinances and the FOIA.

JUNE 20, 2011
All dllegationsof fact made previously arc'refaeated as if set forth here verbatim.
The Agenda for the City Council Meeting held on June 20, 2011 contained a provision
for an Executive Session of City Council.
The City Council on June 20, 2011 did not first meet in open session of City Council and
vote to go mtO»-E)iecutive Session.

The Defendant Hatley presided over the City Council Meeting held on June 20, 2011, but

as presiding officer did not announce the purpose of the Executive Session in an open
session of City Council before entering into Executive Session,

The City Council did not vote at its Meeting held on June 20, 2011 to ‘eniter into

‘Exeécutive Session,

The City Council did not vote at its Meeting on June 21, 2010 to adjowm from Executive
Session into open session of City council.
The Defendant Noury did not advise the City Council that their actions on June 20, 2011
were contrary to the City Ordinances and the FOIA.

JULY 18. 2011
All allegations of fact made previously are repeated as if set forth here verbatim.
The Agenda for the City Council Meeting held on July 18, 2011 contained a provision for

an Executive Session of City Council.

The Agenda for the City Council Meeting on July 18, 2011 listed for discussion in

Executive Session a “Personnel matter.”

Page 7 of 18
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The Defendant Hatley as presiding officer did not describe the “Personnel matter” as-a
matter exempt from disclosure pursuant to S.C. Code Ann. §§-30-4-70(a)(1) ‘and 304-
70(b) at the City Council Meeting on July 18, 2011.
The-City Council did not vote on the item styled as "‘Personnel.matter’"'onJuly' 18, 2011
as being a matter exempt from disclosure pursuant to 8.C. Code Ann. §§ 30-4-70(a)(1)
and 30-4-70(b).
The City Council did not vote at its Meeting held on Jﬁly 18,2011 to enter into Executive
Session. '
The Defendant Noury did not advise the City Council that their actions on July 19, 2011
were contrary to the City Ordinances and the FOIA.

FEBRUARY 20, 2012
All allegations of fact made previously are repeated as if set forth here verbatim.
The Agenda for the City Council Meeting held on February 20, 2012-contained a
provision for an Executive Session of City Council,

The Defendant Hatley was the presiding officer at the City Council Meeting held on
February 20, 2012.

The Agenda for the City Council Meeting on February 20, 2012 listed for discussion in
Executive Session “Legal briefing regarding pending litigation.”

The Defendant Hatley as presiding officer did not describe the “Legal briefing regarding
pending litigation™ as a matter exempt from disclosure pursuant to S.C. 'Code Ann. §§ 30-
4-70(a)(1) and 30-4-70(b) at the City Council Meeting on Febn’xary~20, 2012,

The City Council did not vote on the item styled as “Legal briefing regarding pending
litigation” on February 20, 2012 as a matter exempt from disclosure pursuant to S.C.
Code Ann. §§ 30-4-70(a)(1) and 30-4-70(b).

77. The City Council did not vote at its Meeting held on:February 20, 2012 to enter into
- Executive Session.

The Defendant Noury did not advise the City Council that their actions on February 20,
2012 were contrary to the City Ordinances and the FOIA.
Upon information and belief, the City has not published Minutes. of the City Council
Meeting held on February 20, 2012 on the City’s Internet website.
MARCH 15, 2012

| -Page 8 of 18
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All allegations of fact made previously are repeated as if set forth here verbatim.
The Agenda for the City Council Meeting held on March 15, 2012 contained a provision
for an Executive Session of City Council.
The Defendant Hatley was the. presiding officer at ;he*cny Council Meeting held on
March 15, 2012.
The Defendant Hatley acting as presiding officer of the City Council Mecting on March
15, 2012 did not announce the purposes of the Executive Session in an open session of
City Council before entering into Executive Session.
The City has not published Minutes of the City Council Mectmg held on March 1 5, 2012
on the City’s Internet website.
The City Council did not compile or approve Minutes of any meeting of City Council on
March 15, 2012.
The City Council did not first meet in open session on March 15, 2012 before going into
Executive Session.
The City Council did not vote on March 15, 2012'to go into Executive Session.
The City Council did not vote on March 15, 2012 to adjourn from Executive Session.
The Defendant Noury did not-advise the City Counci.l'f_ft'hat their actions on March 15,
2012 were contrary to the City Ordinances and the FOIA.

MARCH 19, 2012
All allegations of fact made previously are repeated as if set forth here verbatim.
The Defendant Hatley acted as presiding officer at the City Council Meeting held on
March 19, 2012. ‘
The Agenda for the City Council Meeting held on March 19; 2012 contained a provision
for an Executive Session of City Council.
The Agenda for the City Council Meeting on March 19, 2012 listed for discussion in
Executive Session “Legal briefing regarding pending litigation;”
The Defendant Hatley as presiding officer did not describe the “Legal briefing regarding
pending litigation” as a matter exempt from disclosure pursuant to S.C. Code Ann. §§ 30-
4-70(a)(1) and 30-4-70(b) at the City Council Meeting on March 19, 2012.

Page 9 of 18

Wright, Worley, Pope, Ekster & Moss, PLLC
File No. §C-3922.012



95..

96.

97.

98.
99.

100.

101.
102.

103.

104,

105.

106.

107.
108.

000014

The City Council did not vote on the item styled.as “Legal briefing regarding pending
litigation” on March 19, 2012 as.a matter exempt from disclosure pursuant to S.C. Code
Ann, §§ 30-4-70(a)(1) and 30-4-70(b).
The City Council did not vote at its Meeting held on March 19, 2012 to adjourn from
Executive Session.
The Defendant Noury did not advise the City Council that their actions on March 19,
2012 were contrary to the City Ordinances and the FOIA.
All allegations of fact made previously are repeated as if set forth here verbatim.
The Agenda for the City Council Meeting held on June 04, 2012 contained a provision
for an Executive Session of City Council. L
The Defendant Hatley was the presiding officer at the City Council Meeting held on
June 04, 2012.
The City Council did not vote on June 04, 2012 to enter into Executive Session.
The Agenda for the City Council Meeting on March 19; 2012 listed for discussion in
Executive Session “legal briefing on status of pending legal issues.”
The Defendant Hatley as presiding officer did not describe the “legal briefing on status of
pending legal issues” as a matter exempt from disclosure pursuant to S.C. Code Ann. §§
30-4-70(a)(1) and 30-4-70(b) at the City Council Meeting on June 04, 2012.
The City Council did not vote on. the item styled as “legal briefing on status of pending
legal issues” on June 04, 2012 as a matter exempt from disclosure pursuant to S.C. Code
Ann. §§ 30-4-70(a)(1) and 30-4-70(b).
The City Council did not vote at its Meeting held on June 04, 2012 to adjourn from
Executive Session.
The Defendant Noury did not advise the City Council that their actions on June 04, 2012
were contrary to the City Ordinances and the FOIA.

AUGUST 06, 2012
All allegations of fact made previously are repeated as if set forth here verbatim.
The Agenda for the City Council Meeting held on August 06, 2012 contained a provision
for an Executive Session of City Council.

Page 10 of 18
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The Defendant Hatley was the presiding officer at the City Council Meeting held on
August 06, 2012.
The City Council did not vote' at:its Meeting held on August 06, 2012 to adjourn from
Executive Session.
The City Council on August 06,2012 voted to “proceed as discussed with representation
in the William Bailey lawsuit.”
The City Council had discussed the matter styled:as “Legal Briefing regarding Bailey vs.
City of NMB” in Executive Session..
The City Council did not conduct in any open session of City Council on August 06,
2012 any discussion concerning representation of any person in the civil action referred
to in the Minutes of the Meeting as ih_e, “William Bailey lawsuit.”
The City Council polled its' members in'Executive Sessior on August 06, 2012 on the
course of action to be adopted as:to representation of defendants in the civil action
referred to in the Minutes of the Meeting as the “William Bailey lawsuit.”
The Defendant Noury did not advise the: City Council that their actions on August 06,
2012 were contrary to the City Ordinances and the FOIA.
AUGUST 20, 2012

All allegations of fact made previously are repeated as if set forth here verbatim.
The Agenda for the City Council Meeting held on August 20, 2012 contained a provision
for an Executive Session of City Council. |
The Defendant Hatley was the presiding officer - at the City Council Meeting held on
August 20,2012.
The City Council did not vote. at-its Meeting held on August- 20, 2012 to adjourn from
Executive Session.
The Defendant Noury did not advise the City Council that their actions on August 20,
2012 were contrary to the City Ordinances and the FOIA.

DECEMBER 17, 2012
All allegations of fact made previously are repeated as if set forth here verbatim.
The Agenda for the City Council Mecting held on December 17, 2012 contained a

provision for an Executive Session of City Council.

Page 11 0f 18.
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The official Minutes of the City Council Meeting held on December 17, 2012 were
approved on January 04, 2013..
The Defendant Hatley as presiding officer of the City Council Meeting on December 17,
2012 did not ask for or receive a vote of City Council in an open session of City Council
to approve the entry into the Executive Session..
The City Council did not first meet in open session of ‘City Council on December 17,
2012 and vote to go into Executive Session.
The Defendant Hatley presided over-the City Council Meeting held on December 17,
2012, but as presiding officer did not announce the pirpose of the Executive Session in
an open session of City Council before entering into Exécutive Session,
The City Council met in Executive Session on December 17, 2012.
The Defendant Noury did not advise the City Council that their actions on December 17,
2012 were contrary to the City Ordinances and the FOIA.

JANUARY 07, 2013
All allegations of fact made previously are repeated as if set forth here verbatim.
The Agenda as published before the City Council Meeting held on January 07, 2013
contained a provision for an Executive Session of City Council.
The Defendant Hatley was the prmiding officer at the City Council Meeting on J anuary
07,2013.
The Defendant Hatley as presiding officer did not announce the purpose of the Executive
Session in an open session ‘of ‘Cit_y Council before entering into Executive Session on
January 07, 2013.
The Defendant Hatley as presiding officer of the City Council Meeting on January 07,
2013 did not ask for or receive a vote of City Council in an open session of City Council
to approve the entry into the Executive Session. |
The City Council met first in Executive Session on January 07, 2013, but did not first
meet in open session of City Council and vote to go into Executive Session.
The Defendant Noury did not advise the City Council that their actions on January 07,
2013 were contrary to the City Ordinances and the FOIA.
All allegations of fact made previously are repeated as if set forth here verbatim.
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The Agenda as published before the City Council Meeting held on February 04, 2013
contained a provision for an Executive Session of City Council.
The Defendant Hatley was the presiding officer at the City Council Meeting held on
February 04, 2013.
The Defendant Hatley as presiding officer of the. City Council on February 04, 2013
announced the putpose of the Executive Session in an open session of City Council
before entering into Executive Session to be for discussion of A‘A‘pending legal matters.”
The Defmdént'Haﬂey as presiding officer of the City Council meeting held on February
04, 2013:did'not announce the specific purpose of the proposed Executive Session.
The Defendant Hatley as presiding officer of the City Council Meeting on February 04,
2013 did not ask for'or receive a vote of City Council in an open session of City Council
to approve.the entry into the Executive Session.
The City Council did not first meet in open session of City Council on February 04, 2013
and thereafter vote to'go into Executive Session.
The Defendant Noury did not advise the City Council that their actions on February 04,
2013 were contrary to the City Ordinances and the FOIA.

MARCH 18, 2013
All allegatlons of fact made prevmusly are repeaxed as if set forth here verbatim.
The Agenda as published before the City Council Meeting held on March 18, 2013
contained a provision for ari Executive Session of City Council.
The City:Council did not first meet in open session on March 18, 2013 and. thereafter
vote to go into Executive Sessxon
The Minutes for the City Council Meeting held-on- March 18, 2013 do not describe the
subject matter of all items to be discussed 1n Executive Session of the City Council.
The Defendant Hatley as presiding officer of the City Council meeting held on March 18,
2013 did not announce the specific purpose of the proposed Executive Session.
The Defendant Hatley as presiding officer of the City Council Meeting on March 18,
2013 did not ask for or receive a vote of City Council in an open session of City Council
to approve the entry into the Executive Session.
The Agenda for the City Council Meeting on March 18, 2013 listed for discussion in
Executive SeSsion'“legal briefings on status of pending legal matters.”
Page 13.0f 18
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The Defendant Hatley as presiding officer did not describe the “legal briefings on status
of pending legal matters” as a matter exempt from disclosure pursuant to S.C. Code Ann.
§§ 304-70(a)(1) and 30-4-70(b) at the City Council Meeting on March 18, 2013,
The City Council did not vote on the item styled as “legal briefings on status of pending
legal matters™ on March 18, 2013 as a matter or matters exempt from disclosure pursuant
to 8.C. Code Ann. §§ 30-4-70(2)(1) and 30-4-70(b).
The Defendant Noury did not advise the City Council that their actions on March 18,
2013 were contrary to the City Ordinances and the FOIA.

JULY 01,2013
All allegations of fact made previously are repeated as if set forth here verbatim.
The Agenda as published before the City Council Meeting held on July 01, 2013
contained a provision for an Executive Session of City Couneil.
There are no Minutes of a City Council Meeting held on July 01, 2013 approved by a
later vote of City Council, that show that the City Council on July 01, 2013 first met in an
open session-of City Council and thereafter voted to go into Executive Session.
The official Agenda for the City Council Executive Session held on July 01, 2013 did not
describe the subject matter of all items to be discussed in Executive Session of City‘.’s
Council.
The Defendant Hatley as presiding officer of the City Council meeting on July-01, 2013
did not announce in open session of City Council the specific purpose of the proposed
Executive Session.

The Defendant Noury did not advise the City Council that their actions on July 01, 2013
were contrary to the City Ordinances and the FOIA.

AUGUST 05, 2013
All allegations of fact made previoﬁsly are repeated as if set forth here verbatim.
The Agenda as published before the City Council Meeting held on August 05, 2013
contained a provision for an Executive Session of City Council.
The City Council did not first meet in open session on August 05, 2013 and thereafter
vote to go into Executive Session.
The Defendant Hatley as presiding officer of the City Council meeting held on August
05, 2013 did not announce the specific purpose of the proposed Executive Session.
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The Defendant Noury did not advise the City Council that their actions on August 05,
2013 were contrary to the City Ordinances and the FOIA.

VIOLATION OF ORDINANCES AND FOIA BY DEFENDANT HATLEY
All allegations of fact made previously are repeated as if set forth here verbatim.
The Defendant Hatley is required inter alia by the FOIA and other provi‘sibns of State
law and the City Ordinances to preside over City Council meetings and ensure

compliance with the FOIA with regard to executive sessions of City Council.,

The failure of Defendant Hatley to comply with her duties under City Ordinances a.nd_’fhe

FOIA causes an irreparable injury for which no adequate remedy at law exists.

The violations of FOIA and the City Ordinances by the Defendant Hatley were not
legislative, judicial or quasi-judicial actions or acts by the Defendant Hatley within the
mezning of $.C. Code Aun. § 15-78-60'(Supp. 2010, as amended);

The violations of FOIA and the City Ordinances by the Defendant Hatley are. rot
exempted or barred from suit by the Plaintiff Bailey against the Defendant Hatley by the
South Carolina Tort Claims Act, S.C. Code Ann. § 15-78-10 et seg. (Supp. 2010; as
amended).

The violations of FOIA by the Defendant Hatley were knowing, willful, reckless and
repeated after she had actual knowledge of her duty to comply with the FOIA

e e e e e ittt it A L RN A VRIAZR/RINE, X,

YIOLATION OF ORDINANCES AND FQIA BY DEFENDANT MAHANEY.

All allegations of fact made previously are repeated as if set forth here verbatim.

The acts of Defendant Mahaney in composing and publishing Agendas that violate the
FOIA causes an irreparable injury for which no adequate remedy at law exists.

The failure of Defendant Mahaney to comply with his duties under City Ordinances and
the FOIA causes an irreparable injury for which no adequate remedy at law exists.

The violations of FOIA ‘and the City Ordinances by the Defendant Mahaney were not
legislative, judicial or quasi-judicial actions or acts by the Defendant Mahaney within the
meaning of S.C. Code Ann. § 15-78-60 (Supp. 2010, as amended)

The violations of FOIA and the City Ordinances by the Défendant Makaney are not
exempted or barred from suit by the Plaintiff Bailey against the Defendarit Mahaney by
the Sduth Carolina Tort Claims Act, S.C. Code Ann. § 15-78-10 ef seg. (Supp. 2010, as
amended).
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The violations of the FOIA by the Defendant Mahaney were knowing, willful, reckless

and repeated after he had actual knowledge of his duty to comply with the FOIA.
VIOLATION OF ORDINANCES AND FOIA BY DEFENDANT NOURY

All allegations of féct made previously are repeated as if set forth here verbatim.

Defendant Noury is required by City Ordinance to advise City Council as City Council

parliamentarian, and ensure compliance by City Council with the FOIA pursuant to the

City Code of Ordinances and the FOIA.

The failure of Defendant Noury to comply with his duties undér City Ordinances and the

FOIA cduses an irreparable injury for which no adequate remedy at law exists.

The violations of FOIA and the City Ordinances by the Defendant Noury ‘were not

legislative; judicial or quasi-judicial actions or acts by the Deferidant Noury within the

meaning of S.C. Code Ann. § 15-78-60 (Supp. 2010, as amended).

The violations of FOIA and the City Ordinances by the Defendant Noury are not-
exempted or barred from suit by the Plaintiff Bailey against the Defendant Noury by the
South Carolina Tort Claims Act, S.C. Code Ann. §.15-78-10 ef seq. (Supp. 2010, as
amended).

‘The violations of the FOIA by the Defendant Noury were knowing, willful, reckless and

repeated after he had actual knowledge of his duty to comply with the FOIA
YIOLATION OF ORDINANCES AND FOIA BY DEFENDANT CITY
All allegations of fact made previously are repeated asif set forth here verbatim.
The conduct of City Council Meeting and compliance with the FOIA and City.
Ordinances are corporate acts of the Defendant City.
The Defendant Mahaney is the dominant corporate officer and alfer ego of the Defendant
City, and his acts.are imputable to the Defendant City as well as being personal violations
of the City Ordinances and the FOIA by the Defendant Mahaney. .
WILLFUL VIOLATIONS
All allegations of fact made previously are repeated as if set forth here verbatim,
Defendant City is a defendant in another civil action, 2010-CP-26-5145, Bailey vs. City of
North Myrtle Beach et al. that was filed on June 11, 2010 (the “First Bailey Lawsuit™).
Thé First Bailey Lawsuit alleged violations of the FOIA as a continuing practice by
Defendant City and Defendant Hatley, and was filed and continued while the Defendant
Page 16 of 18
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Mahaney and Defendant Noury were employed by Defendant City with the duties and
obligations that continue and remain as of the date of the present lawsuit.

The First Bailey Lawsuit and was filed while the Defendant Hatley was mayor of the
City.

Actual knowledge of the requirements: of the FOIA by all the Defendants makes their
conduct willful, scandalous, and arrogant violations, committed in bad faith, of the
requirements of the City Ordinances and State law, for which no adequate remedy at law
exists_.

Plaintiff Bailey is informed and believes that this Court should issue an Order enjoining

the Defendants from conducting the business of the City in violation of. the City

Ordinances-and the FOIA.

Plaintiff Bailey is informed and believes that, upon 2 finding that the Defendants have

violated the FOIA, this Court should award to Plaintiff his costs and attomney fees as
provided in S.C. Code Ann. § 30-4-100 (Supp. 2010, as amended), and take such other
action that is necessary to deter future violations of the FOIA by the Defendants.

WHEREFORE, having shown just cause why judgment should be entered against the
Defendants, the Plaintiff prays for the followmg relief:

A.  An Order or Orders declaring that the willful violations, failures and refusals of
Defendants City, Hatley, Mahaney, and Noury to comply with the FOIA at those
meetings of City Council that are subject to the authority and jurisdiction of this
Honorable Court pursuant to §.C. Code Ann. 30-4-100(a) are wrongs for which
no adequate remedy of law exists; and/or

B. An Order or Orders enjoining- and restraining the Defendants City, Hatley,
Mahaney, and Noury from future violations of the FOIA, together with such other
relief as may be deemed appropriate by the Court; and/or

C.  An Order or Orders awarding Plaintiff Bailey his costs and attorney fees for the
violations by the Defendants City, Hatley, Mahaney, and Noury of the FOIA as
provided in S.C. Code Ann. § 30-4-100 (Supp. 2010, as amended); and/or

D.  An Order or Orders finding that the Defendant City has not acted with substantial
justification in failing to comply with the City Ordinances, and accordingly that
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Plaintiff Bailey is entitled pursuant to S.C. Code Ann. § 15-77-300 (Supp. 2010,
as amended) to an award of his reasonable attorney’s fees and costs; and/or

E. Such further and ancillary relief as this Honorable Court may find proper in the

circumstances.
Respectfully submitted,

December 23, 2013
North Myrtle Beach, South Carolina

Wright, Worley, Pope, Ekster & Moss, PLLC
File No. §C-3922-012

Wright, Worley, Pope, Ekster & Moss, PLLC
Attorneys for William H. Bailey, Jr.

KeunethR. Moss, S.C. Bar No, 15520
628A Sea Mountain Highway

North Myrtle Beach, South Carolina 29566
Tel: (843) 281-9901 /:Fax: (843) 281-9903
KennethMoss@wwpemlaw.com
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COPY

STATE OF SOUTH CAROLINA FOR THE FIFTEENTH JUDICIAL CIRCUIT
IN THE COURT OF COMMON PLEAS
COUNTY OF HORRY :

CASE NO.: 2013-CP-26-08446
William H. Bailey, Jr.,

Plaintiff, ' »
ANSWER OF DEFENDAJFTS

vs. , ER. -
Marilyn Hatley, individually and as Mayor of - e R
the City of North Myrtle Beach, Michael G. T -
Mahaney, and Christopher Noury, and Steven. <=
E. Thomas, and the City of North Myrtle = &
Beach, -4 -

T
aA e
ROV

Defendants,

] Marilyﬂ Hatley, I\ﬁchaél G. Mahaney, Ch:istOpher Noury, Steven E. Thomas, and City of
North Myrtle Beach, (hereinafter “Defendant(s)”), by and through its undersigned counsel,
hereby amend and respond to Plaintiff’s Complaint pursuant to Rule 15 (a) SCRCP and would

show this Honorable Court as follows:

~ FOR A FIRST DEFENSE
(Failure to Allege Sufficient Facts)

L. The Complaint fails to state facts sufficient to.constitute a cause of action or causes of

action and should be dismissed under S.C.R.C.P..12 (b)(6):

FOR A SECOND DEFENSE
(Qualified General Denial)

2. Each and every allegation of the Complaint not hereinafter specifically and expressly
admitted is hereby denied.

3. Answering the allegations in paragraph 1, Defendant is without knowledge to admit or
deny this information.

4. Defendants admit the allegations in paragraph 2 through 6.
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5. Paragraphs 7, 8, and 10 call for a legal conclusion and do not require a response by this
party.

6. Defendants admit the allegations in paragraph 9.

7. Defendants deny the allegations in paragraph 11.

8. Defendants admit the allegations in paragraph 12.

9. Paragraph 13 calls for a legal conclusion and does not require a response by this party.
10.  Defendants admit the allegations in paragraph 14.

11.  Defendants deny the allegations in paragraph 5.

12.  Paragraph 16 calls for a legal conclusion’and does not require a response by this party.
13.  Defendants admit the allegations in paragraph 17.

14.  In response to paragraph 18, D_éfendants cannot confirm or deny the contents of the
Municode website on August 5, 2013-and consequently deny any factual allegations this
paragraph may contain.

15.  Defendants admit the allegations in paragraph.19.

16.  In response to paragraph 20, the published minutes and agendas are summations and
copies of the actual documents approved by City Council. Defendants would refer to the original
documents for a completé and accurate record and the femaining allegations are otherwise
denied.

17.  Defendants deny the allegations in paragraph 21.

18.  Paragraphs 22 and 23 call for legal conclusions and do not require a response by this
party.

15.  Defendants are informed and believe the allegations in Paragraph 24 through 28 are true.
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Paragraphs 29 through 33 call for a legal conclusion and do not require a response by this

Defendants deny the allegations in paragraph 34, its subparts, and 35.
Defendants admit the allegations in paragraphs 36 through 39.
Defendants deny the allegations in-Paragraphs 40 through 46.
Defendants admit the allegations in Paragraphs 47 through 50.
Defcnciants deny the allegations in- Pa‘ta'_graph 51 through 57.
Defendants admit the allegations in Paragraph 58.

Defendants deny the allegations in Paragraph 59 through 64.
Defendants admit the allegations in Paragraph 65 through 66.
Defendants deny the.alleg‘ations" in Paragraph 67 through 71.
Defendants admit the allegations in Paragraph 72 through 74,
Defendants deny the allegations in Paragraph 75 through 80.
Defendants admit the allegations in Paragraph 81 through 82.
Defendants deny the allegations in Paragraph 83 through 90.
Defendants admit the allegations in Paragraph 91 through 93.
Defendants deny the allegations in Paragraph 94 through 98.
Defendants admit the allegations in Paragraph 99 through 100.
Defendants deny the allegations in Paragraph 101 through 107.
Defendants admit the allegations in Paragraph 108 through 109,
Defendants deny the allegations in Paragraph 110 through 116.
Defendants admit the allegations in Paragraph 117 through 118.

Defendants deny the allegations in Paragraph 119 through 121.



000026

42.  Defendants admit the allegations in Paragraph 122 through 123.

43.  Defendants deny the allegations in Paragraph 124 through 129.

44.  Defendants admit the allegations in Paragraph 130 through 131.

45.  Defendanits deny the allegations in Paragraph 132 through 136.

46.  Defendants admit the allegations in Paragraph 137 through 138.

47. Dcfendan,ts{d;:ny the allegations in Paragraph 139 through 144.

48.  Defendants admit the allegations in Patagraph 145.

49.  Defendants deny the allegations in Paragraph 146 through 154.

50.  Defendants admit the allegations in Paragraph 155.

51.  Defendants deny the allegations in Paragraph 156 through 160.

52.  Defendants admit the allegations in Paragraph 161.

53.  Defendants.deny the allegations.in Paragraph 162 through 165.

54.  The allegations in-paragraph 1:6_6:through- 167 call for a legal conclusion to which no
response is required by the Defendants.

55.  Defendants.deny the allegations in paragraphs 168 through 171.

56.  The allegations in paragraph 172 through 173 call for a legal conclusion to wﬁich no
response is required by the Defendants.

57.  Defendants deny the allegations in 174 through 177.

58.  The allegations in paragraph 178 through 179 call for a legal conclusion to which no
response is required by the Defendants.

59.  Defendants deny the allegations in paragraphs 180 through 186.

60. Defendants-admit the allegations in paragraph 187.

61.  Defendants deny the allegation in paragraph 188.
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62.  Defendants admit the allegations in paragraph 189.
63.  Defendants deny the allegations in paragraphs 190 through 192.

FOR A THIRD DEFENSE
(Good Faith)

64.  The allegations contained in the previous paragraphs are herein realleged as if set out

verbatim.
65.  Atall times herein the Defendants acted in good faith and substantially complied with the
requirements of the S.C. Freedom of Information Act.

FOR A FOURTH DEFENSE
(Sovereign Immunity)

66. The,allegaﬁons-conmiped in the previous paragraphs are herein realleged as if set out
verbatim.

67.  Atall times herﬁiﬁ. ti_i’é]Defcndants are immune from liability by virtue of the defense of
sovereign immunity.

FOR A FIFTH DEFENSE
'(South Carolina Tort Claims Act)

68.  The allegations contained in. the previous paragraphs are herein realleged as if set out
verbatim.

69.  As to any portion of the Complaint that may be interpreted as brought under the South
Carolina Tort Claims Act, § 15-78-10, entire sequence, of the South Carolina Code of Laws,
COMB pleads said Act-and all pertinent provisions contained therein as a limitation or-bar on the
Plaintiff’s claims.

AS AN SIXTH DEFENSE
(Laches, Waiver, and Estoppel)
70.  The allegations of the preceding defenses are restated as if set forth verbatim,

71.  Plaintiff’s clairns are barred by the doctrines of laches, waiver, and estoppel.

5
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FOR AN SEVENTH DEFENSE
" (Statute of Limitations)

72. Defendants affirm and reallege the allegations above as fully as if set out verbatim herein.

73,  Plaintiffs’ claims under the S.C. Freedom of Information Act are barred by the‘applicable

statute of limitations.
WHEREFORE, having fully answered the Complaint, it is prayed that the same be dismissed;

for costs, attorney’s fees, and for such other relief as may be just and proper..

Michdel W. Battle
M. Kirk Battle 7~
BATTLE LAW FIRM, LLC.
PO Box 530
Conway, SC 29528
(843)248-4321

‘Conway, SC ~ Attorneys for Defendants
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keson HIVES
NOTICE OF APPEAL IN A CIVIL CASE APR ¢ 1 s o
oty
THE STATE OF SOUTH CAROLINA  §C
In The Court of Appeals QOUTZ Qfﬁpﬂeals
APPEAL FROM HORRY COUNTY
Court of Common Pleas

Honorable Larry B. Hyman, Circuit Court Judge

Case No. 2013-CP-26-8446

‘William H. BAILEY, Jr., Appellant,
VS.

Marilyn HATLEY, individually and as Mayor of

the CITY. OF NORTH MYRTLE BEACH, a

_South Carolina Municipal Corporation, Michael ‘Respondent.
G. MAHANEY Christopher NOURY, and the '
‘CITY OF NORTH MYRTLE BEACH

NOTICE OF APPEAL

William H. Bailey, Jr., by and through his undersigned attorneys, appeals the Order of the
Honorable Larry B. Hyman dated March 20, 2014. Appellant received a’ copy.of the Order on

April 02, 2014. A copy of the Order against which appeal is made is attached hereto and made
part of this Notice by reference.

Wright, Worley, Pope, Ekster & Moss, PLLC
Attorneys for the Appellant

April 02, 2014 % 7

Kenneth R. Moss, S.C. Bar No. 15520
628A Sea Mountain Highway

North Myrtle Beach, SC 29582

Tel: 843/ 281-9901/ Fax: 843/281-9903
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Other Counsel of Record:

Michael W. Battle

P.O.Box 530

Conway, SC 29528

‘Tel: 843/ 248-4321 / Fax: 843/ 248-4512
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STATE OF SOUTH CAROLINA FOR THE FIFTEENTH YUDICIAL CIRCUIT
1 INTHE COURT OF COMMON PLEAS
COUNTY OF HORRY 1 CASE NO.: 2013-CP-26-08446
William H. Bailey, Jr.,
Plaintiff, ORDER GRANTING DEFENDANTS’®
MOTION TO DISMISS INDIVIDUAL
V8. , DEFENDANTS s
n <«
Marilyn Hatley, individually and as Mayor of (Does not end cased > =z
the City of North Myrtle Beach, Michael G. ‘ o ;o
Mahaney, Christopher Noury, and the City of eI S
North Myrtle Beach, =eT o
Q2 O inn
Defendants, 3‘;’; s =
— i,:;, 3

Statement of Case
The matter came before the Court upon Defendants’ motion to dismiss the individual
defendants from Plaintiff's Freedom of Information Act lawsnit. A hearing was held on the

motion on March 5, 2014. Present at the hearing was the Plaintiff William H. Bailey, Jr., and his

attorney Kenneth Moss, Esq. Michael W. Battle, Esq. was present and represcnted the
Defendants.

Plaintiff’s lawsuit seeks a declaratory judgment and injunctive relicf under South

Carolina’s Freedom of Information Act in connection with the manner in which the City of
North Myrtle Beach held meetings in executive sésSion prior to regularly scheduled meetings in

2013. The issue before the court is whether the above named individuals are proper party
defendants under South Carolina’s Freedom of Information Act.

Analysis and Findings
Aay citizen of the State may apply to the circuit court for either or both a declaratory
Jjudgment and injunctive relief to enforce the provisions of South Cardlinafmedom of

Information Act in appropriate cases as long as.such application is made no later than one year
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following the date on which the alleged violation occurs or one year after a public vote in public
session, whichever comes later. The court may order equitable relief as it considers appropriate,
and a violation of the act must be considered to be an irreparable injury for which no adequate
remedy at law exists.

| In the present case, Plaintiff is suing Marilyn Hatley, Michae! G. Mahaney, Christopher
Noury, in their individual capacities together with the City of North Myrtle Beach for acts that
violate the public meetings provisions of FOIA, “Meeting” means the convening of 4 guorum of
the constituent membership of a public body, whether corporal ‘or by means of electronic
equipment, to discuss or act upon a matter ovér which the public body has supervision, control,
jurisdiction or advisory power. S.C. Code Ann. § 30-4-20. ,Méetin»g's'are;acts of a public body.

The FOIA was created to allow citizens to be adv:sed of the performance of public
officials and of the decisions that are reached in-public activity and in the formulation of public
policy. S.C.Code Ann. § 30-4-15 (2007). FOIA's equitable relief provisions are directed at.
those improper actions taken by the public body. Only the public body can perform such acts
that are subject to FOIA's equitable provisions. See Cricket Cove Ventures, LLC v. Gilland, 390
S.C. 312, 327-28, 701 S.E.2d 39, 47-48 (Ct. App. 2010).

FOIA does provide criminal penalties for individuals who willfully cause public bodies to
perform acts that violate FOIA. S.C.Code Ann, § 304-110 (Any,, person or group of persons
who willfully violates the provisions of this chapter shall be deemed guilty of a misdemeanor).
In the present case, Plaintiff seeks an order in equity-to stop the public body from allegedly
violating the public meeting provisions of FOIA. Therefore, the proper party defendant is the
public body and in this case the sole proper party deféndant is the City of North Myrtle Beach.
Cricket Cove Ventures, LLC v. Gilland, 390 S.C. 312, 327-28, 701 S.E.2d 39, 47-48 (Ct. App.

2010). Also see: Truesdale v. U.S. Dep't of Justice, 657 F. Supp. 2d 219, 226 (D.D.C. 2009);
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Tipton, IV v. Hire Right, No. 1:12-CV-175, 2013 WL 5676886 (M.D. Ga. Oct. 16, 2013); and
Amawi v. BOP, No. 13-cv-00536-GPM, 2013 WL 3467074 (S.D. 1Ll. July 10, 2013).

There are FOIA cases in South Carolina where individuals have been named as parties.
However, the Court appea:‘Zzat such individual defendants as being one in the same as the
public body because it is the public body that has allegedly violated FOIA. See Lambries v.
Saluda Cnty. Council, 398 S.C. 501, 502,728 S.E.2d 488, 489 (Ct. App. 2012), rch'g denied
(July 25, 2012). One case that has addressed the question of whether individual defendants are
proper party defendants in FOIA claims found that the claims against the individuals should be
dismnissed under Rule I2 (b} 6, SCRCP. Sce Cricket Cove Ventures, LLC v. Gilland, 390 S.C.
312, 327-28, 701 S.B.2d 39, 47-48 (Ct.'App. 2010). For the forgoing reasons, I find and
conclude the facts as stated in Plaintiff’s:complaint in'the above captioned lawsuit fail to state a

FOIA cause of action against the individual defendants, Rule 12 (b) 6, SCRCP.

NOW THEREFORE, IT IS HEREBY ORDERED, Defendants* Motion to Dismiss
Marilyn Hatley, Michael G. Mahaney, and Christopher Noury from the above captioned lawsuit

is hereby granted. Plaintiff’s claims against those individuals are héreby dismissed with

prejudice.
O Hon. Larry B. Hyman
March = 2014 Tudge, Fifteenth Judicial Circuit

Horry County Court of Common Pleas
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I NDE

Y

(WHEREUPON, there were no witnesses called.)
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THE COURT: Bailey vs. Hatley. 1It's Mr.
Battle's motion. 1It's a 12(b) (6) motion.

MR. BATTLE: Basically, what we have here is a
Freedom of Information Act Claim. Mr. Bailey, petitioner,

brings an action seeking a declaration that in certain

| meetings the City of North Myrtle Beach entered into

‘ vexecutive session in a matter that violated the act. The

allegedrviolations are that the purpose of the executive
session was not adequately described in a published notice

and that the City voted to enter the executive session

| prior to convening the regularly scheduled meeting that

occurred immediately after the executive session. The

last alleged violation occurred on August the 5th of 2013.

In addition this, petitioner seeks injunctive relief and

attorney's fees.

What is before you to be decided today is our
motion for an order dismissing the individuals whom he has
named in the 1awsﬁit and an order dismissing claims for
acts that occurred more than one year. The FOIA claim
against the City of North Myrtle Beach would remain intact
if you were to grant our motion. What we're seeking to do
is simply to clean up this action so it doesn't get into
areas that are just unnecessary for the Court to decide.
71'11 talk about first of all the individual.

THE CQURT: All right.
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MR. BATTLE: He is named Chris Nurri because he
was parliamentarian for the City of North Myrtle Beach and
he says Chris Nurri should have stopped him from going

into executive session before they actually opened the

’ general regularly scheduled meeting. He is named Mike

Mahainey, who is the city manager, says he prepared the

agendas and because he prepared the agendas he had

something to do with them going into executive session
before the meeting started. The regularly scheduled

meeting started. And he has named the Mayor, Mayor

Marilyn Hatley, because she was a.presiding officer for
the City of North Myrtle Beach.

The first argument‘that-1~would make on these

| things that the individuals respondents are not proper

parties. And that's taken strictly from tlie case of

Cricket Tow Ventures vs. Gillian. Mr. Moss tried this

type of maneuver in the past. I'1l hand up a copy of the
case. The excerpt from the case ---

THE COURT: Doesn't the Torte Claims Act

‘prohibit it?

MR. BATTLE: Well, this is not a Torte Claims
Act case. This is strictly an act that arises under
Freedom of Information Act.

THE COURT: Okay, it's FOIA case. Go ahead,

MR. BATTLE: I1I'll just let you read that. It'll
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be eadier than me explaining.

(WHEREUPON, a pause in the proceedings.)

THE COURT: Go ahead.

MR. BATTLE: So basically what they said this is
an act which has a limited cause of action that arises.
It's under 30-4-100 says that any petitioner or any

citizen may seek declaratory relief and injunctive relief.

~ And you go to the Killing casge, the ‘declaratory relief or

the injunctive relief would be against the entity that has
the authority to acﬁ. I1f individuals violate this act or
willfully go about violating the act; the acts provides
for a criminal penalty and that's in the 30-4-110.

THE COURT: That ddes criminal penalty give rise
to any civil remedy?

MR. BATTLE: No, sir.

THE COURT: Okay.

MR. BATTLE: And generally what you are seeking
to do is to use some sort of civil injunctive equitable
relief to enforce a criminal penalty. And as a general
rule, you don't do that. I mean the Court's don't avoid
doing that. There are some exceptions where if someone
were to continue to practice law or medicine, you could --
and it's against the law you could in addition to that if
it s not being effective -- effectively or not able to be

effectively addressed in a criminal process. You could do
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it in a civil process. But here in the Gillian case, they
gpecifically said Mr. Moss you cannot bring individual
actions -- an action against individuals for this type of
relief in under the Freedom of Information Act.

THE COURT: Well; how about it, Mr. Moss?

MR. MOSS: Jﬁdgey I disagree completely. I
assume that's why we are here.

THE COURT: All right.

MR. MOSS: First off, this isn't a maneuver.

The code case is a case that I took up in the Court of

- Appealgs. And in that case ---

THE COURT: What did they say?

MR. MOSS: They said in the facts of that case,
we had satisfied the private cause of action, but that was
under the facts of that case and that case only. 1In this
particular case, I disagree that that as limited -- it's a
limited cause of action. This is a very wide open cause
of action. I'll read from 30-4-100 specifically it says
any citizen my apply through the circuit court for either
or both the declaratory judgment and injunctive relief to
enforce the provisions of the chapter. And then also in
the same section the court may order equitable relief as
it congiders appropriate, and a violation in this chapter
must be considered irreparable harm or irreparable injury

actually for which no adequate remedy of law exists.
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Now, in this complaint, there are -- it is pled
that since 2010 Mr. Bud has ‘been in some litigation with
the City and FOIA violations were asserted in 2010 case.
And there has been an ongoing frankly arrogance of the
City of North Myrtle Beach in the way they conduct their

business. BAnd so we actually brought this case to the

- Court, these facts, these alleged violations to the Court

and sought to amend our ongoing complaint to amend by way
of supplementation of violations that occurred since the
filing of the initial complaint.

THE COURT: Well, let me ask you this, Mr. Moss,

why in the world would you want to name him as a

plaintiff? They're certainly necessary for the relief you

seek, are they?

MR. MOSS: Absolutely, they are.

THE COURT: Oh, tell me why, Mr. Moss? Come on,
Mr. Moss, let's be candid with the Court. You want to get
FOIA request; is that correct? You want to get them to
respond? What do you want?

MR. MOSS: This is not about a response.

THE COURT: Okay.

MR. MOSS: Now, a lot of times ---

THE COURT: What are you asking the Court to do?

MR. MOSS: We're asking for injunctive relief.

THE COURT: In what form?
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MR. MOSS: We're asking for injunctive relief of
these individuals in this city to stop doing what they're
doing.

THE COURT: Okay, go ahead.

MR. MOSS: I have deposed Mr. Nurri and I
deposed the mayor'in the other case and this case. What I
have learned since 2010 when they basically had violations
which are clear. They have had no training. They've not
budget any training. They don't even have a handbook in.
their office, okay-. And so what we have here is
incompetence ---

THE COURT: What kind of handbook, what kind
training?

MR. MOSS: When you're elected as a council
member, you're given by the league of municipalities
you're given a four-year handbook. And it tells you the
dos and don'ts. They acknowledge that they have it, but
they don't even have one on site. And so what we have
here is an ineptnese associated with what FOIA requires in
the way that you run meetings.. Now, these particular
allegations involve -- let me give you an example 30-4-70
provide expressly’befbre going into executive session the
public agency .shall vote in public on the question. BAnd
when the vote is favorable, the presiding officer shall

announce a specific purpose of the executive session.
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Now, it's clear that they have be in a meeting
and vote to go into executive session. Now, what's clear
in this complaint and what's clear from the recoxrds that
have been certified is they have executive sessions before
they even have the meeting. And then they come in and
they announce that we're going to call the meeting to
order. Well, they already had the executive session, 8o
they have violated 34-70 on many occasions. In addition
to that, they have when going into executive session in
other meetings in announcing the purpose for executive
session, they have incdlude added items that were not on
the agenda: In the Lambry's case, which I think is very
relevant to this conversation ---

'THE COURT:: Have can you point to any case, any
cagse where the appellate courts have upheld the naming of
individual city or state or county officers or employees
as defendants -- proper defendants in a FOIA action?

MR. MOSS: Maybe, and I1'll hand you the case and
you can make that decision.

THE COURT: Okay.

MR. MOSS: I prepared a memorandum for today.
And there's four cases attached. The last one is the
Lambry's case. The first three have to do with the
12 (b) (6) standard of review. And the last one is Lambry.

This is a FOIA case. And this is currently pending in the
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Supreme Court right now and I don't know what they're
going to do with it. But in this case, what was
petitiongd for the circuit court was in addition to .other:
causes, it was alleged that the Saluda County Council had
violated EOIA?by meeting their agenda at a meeting because
they post an agenda in advance. And this is a two to one
decision, okay. A cert was sought and a cert was

accepted. But in this decision, the Court of Appeals

‘reversed the trial court and actually said that the period

of FOIA requires that they not amend the agenda during a
meeting and that currently what our law is.

THE COURT: But that's not the question I ask
you. The guestion I ask you is were they allowed the
bringing irn. of employees, officers, officials in a FOIA
action iristead of the entity?

MR. MOSS: Well, and I said may be and this is
the reason I sald may be. 1In this case, the individual
cournicil members were named, but I don't know if that's on
the field right now with the Supreme Court. This is a
case where,they were named individually. Now, we don't
geek and can't seek any damages against these individuals,
okay. We understand that. The injunctive relief is what
we gseek. I told you 2010 just an arrogance and a absolute
uncompromising position with respect to hearing our

concerns. Now, we have blatant violations of FOIA. And
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if I seek injunctive relief from the Court, the only way
that I get real injunctive relief is to enjoin the people
that are doing things wrong, okay.

THE COURT: If you enjoin the City from doing
it, haven't taken care problem in the future? I mean,
these people may work for the City now. One may be the
mayor. One may be -- I don't know what Mr. Nurri does now
he's something with the City I know that and ---

MR. MOSS: He's city attorney and
parliamentarian under their statute.

THE COURT: Mr. Horne I have no idea what he

does, but it looks like some councilmen or excuse me --

. I'm looking at the wrong thing. Ms. Hatley's the mayor.

Mr. Mahainey is -- what is he?

MR. MOSS: .He's the city manager.

THE COURT: And Mr. Nurri is the city attorney.
They may be gone tomoxrrow.

MR. MOSS: They may be.

THE COURT: But if jou enjoin the City...

MR. MOSS: It would be nice to think enjoining

the City would be enough, but I don't think it would be

and I'1l tell you why. We've already been down this road
with FOIA case with the City and they were already made to
pay $21,000 in attorney fees on another FOIA case, okay.

Now, that would you think -- may be got to pay
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attention to FOIA a little better, but when I deposed him
two years later, they have not done any training,
no budgeting for training, no handbooks. The city

attorney doesn't have a handbook. They mayor didn't know

the rules, but she's admitted they changed executive

session agenda during the meeting. And so even after the

Court has awarded relief under FOIA against the City and

: ;hey've’had to pay attorney's fees. And in between paying

their attorneys and paying Mr. Bailey's attorney, they

- paid over $50,000. They still haven't even read the act.

The admission was they haven't read the act. &And so I
don't think enjoining the City is enough with this,éity

and that’s what's proven. So this act says the court can

- grant order eqguitable relief as it considers appropriate.

Now, what's pled in here are about 132 blatant violations.

THE COURT: I mean, if you get an order against
the City, wouldn't the proper way, proper way to handle it
if you had a city official, who was not performing his
duties as he should have, wouldn't the proper device be
something like a writ of mandamus?

MR. MOSS: There again that would be againsat the
City.

THE COURT: That would be against the
individual.

MR. MOSS: Well, I seek a write of mandamus
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against the individual for an order that wasn't binding on
the individual, so I'm confused ---

THE COURT: If it's binding on the City and it
has established his duty and he's failed to perform his

duty, that's what a writ of mandamus is for to compel him

to comply with his official duties.

MR. MOSS: And we see those when we're asking
for administrative acts to be performed. I don't candidly
know if they'll work or noﬁ. Certainly, I ---

THE COURT: I mean, what you're :asking the Court
to do is to give you an order that tells Ms. Hatley,

Mr. Mahainey and Mr. Nurri to obey the law..

MR. MOSS: Exactly.

THE COURT: 1Is that any stronger than the law?

MR. MOSS: I'm asking ffrsp for him to say

Ms. Hatley and Mr. Mahainey and Mr. Nurri you have

- violated the law and don't do it again. That's what I'm

asking for. And I think I'm entitled under 12 (b) (6) basis

to that. As I read some of the cases that are in this

" memorandum dismissing under Rule 12 (b) (6) is improper.

The facts alleged and inferences reasonably deducted,
deduced from them even in the like most favorable to the
plaintiff would entitle the plaintiff to relief on any
theory and that's the Doe case.

THE COURT: The only issue before me is whether
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or not you can seek relief against these individuals.
MR. MOSS: Well, it's clear from the ---
THE COURT: I mean, that's the crux of
Mr. Battle's motion. Mr. Battle's motion is a 12(b) (6)
motion. And he says if everything he alleges in his
complaint is true, he still does not state a cause of

action because these are improper defendants. Right,

Mr. Battle?

MR. BATTLE: That's correcf, Your Honor.

‘THE COURT: I mean, that's what he said. It all
boils down to one thing. Are these proper or improper
defendants?

MR. MOSS: That is what he's saying; but I

submit to you the legislature has defined. a person to:

include individuals in. 30-4-20. includes any individual,.

corporation, partnership, organization or association,
that's a person. Then it says those persoéns can be held
criminally liable and we realize we're not seeking that in
our case. But I can't imagine the statute will be
interpreted in such a way that you can charge them with a
crime, but you can't sue them for injunctive relief when a
statute that allows for injunctive relief provides that
the Court can grant any egquitable relief it considers
appropriate. And so we get to the trial court level we

have some evidence, I think it's very reasonable that a
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trial court might determine it's appropriate to grant some
injunctive relief against these individuals. The Court
hadn't heard that evidence yet and that'g whefe I get back
to the case I cited on the standard of 12(b) (6) and under
any theory of relief I think we're entitled.

THE COURT: All right. I understand where

you're coming from. I understand where Mr. Battle is

coming from. I want each of you to submit me a proposed

order within ten days and I want you to talk about the

igsue we have narrowed this to here whether or not there

can be individual defendants, that's what -- we got the

_Cricket Code case out there, lét's see what it says.

MR. BATTLE: Your Honor, I have an additional
part of this motion.

THE COURT: OKay, I'm sorry. I didn't mean to
cut you off.

MR. BATTLE: I understand. The second part of
the motion is baring in mind this is a statute remedy that
he's seeking under the Freedom of Information Act and he
has alleged acts that go back beyond what the statute
specifically allows. The specific statutes specifically
allow ---

THE COURT: A year.

MR. BATTLE: A one year time. If it occurs

before a year, you don't have a right to bring it up under
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that statute.

THE COURT: How about that, Mr. Moss?

MR. MOSS: He's partly right and partly wrong.
No questions it's a one year statute. It's in that same
30-4-100. We haven't pled them as a cause of action or
established liability for those acts that are more than
one year old not seeking it.

MR. BATTLE: Your Honor, here's the point and
this is where Mr. Moss and I disagree. This gets to the

nut of the agreement. What Mr. Moss is seeking to get the

"~ court to do is to go in and start running the City of

. North Myrtle Beach council meetipgs. And he wants you to

make a declaratory judgments as to each individual set of
facts going back as far as 2010. And he_wants,to say what
you're doing is wrong stop it. And.what~we are saying is
that the Court makes a decision on a case by case basis.
And he is put in there several cases of incidents that go
back as far as 2010.

THE COURT: I saw it. It's something like 70
paragraphs in his complaint or more.

MR. BATTLE: And what that's going to mean if
you leave those claims in there, if you don't cut him off
at a year and say this is what We'il make declaratory
judgments on, is we're going to have to do discovery and a

trial is going to be based on the facts that occurred back
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in 2010.

THE COURT: Well, I'm going to grant that. He
acknowledges it's a year.

MR. MOSS: With all due respect, Your Honor, may
I be heard?

THE COURT: You can, Mr. Moss, but I got a
feeling how I'm going to rule on that.,

MR. MOSS: I haven't alleged liability
associated with those acts that are older. Let me tell
you ---

THE COURT: And we're not going to talk about
them because they're irrelevant under 401,

MR. MOSS: Well, I don't think they are. And
the reason they are not is because of what the statute
says. The Court -- they're in there for one reason. The
Court is called upon to find out if the violations are
willful. And they go to whether or not the violations are
willful. And there is no discovery done on them because
it's been done in the other case. Depositions have been
taken. We have the agendas. We have the minutes. We
have the depositions. They go to the element of
willfulness. They're not pled in here as a cause of
action. They're pled as a factual history. And they're
absolutely important to the willfulness component that's

in the statute for the Court's consideration.
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MR. BATTLE: Your Honor, the willfulness only
deals with criminal-penélties. If he's willing to take as
a matter of judicial estoppel that he can't prove his
Freedom of Information Act ---

THE COURT: No one has filed a motion in limine
yet, but I expect it.

MR. BATTLE: I'm sorry what?

THE COURT: But I expect a motion in limine.

I'm sure it's going to be one filed. I'm not sure that
what you ‘are talking about here by way of 12(b) (6). You

said there was another component to your 12(b) (6) motion.

- Are you moving to strike part of the complaint? What are

- you exactly doing?

MR. BATTLE: T mean, he has alleged them.

THE COURT: I understand that. This things more
than a'year old. He's alleged it.

MR. BATTLE: And, you know, it could be in my
other motion that I made in similar case is brought. I
had motion to digmiss or strike. I didn't draw up this
particular motion, but it would be a motion to strike
anything going into that or at least a protective order or
to jugt dismiss that part of the complaint ---

THE COURT: Or the motion in limine.

MR. BATTLE: In limine that would be -- that's

- more of a trial thing. I want to -- as many allegations
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as you see in the complaint there been many more
interrogatories and that sort of stuff that have just been
mounted up on this particular case. But my point on all
that is is that if we could just say this is case aboﬁt
the five actions that took place within a year and dismiss
the rest of them, that's kin& of the way I'm asking the
Court to take this motion to 12 (b) (6).

THE COURT: Why don't you promise that the City
want violate FOIA. any more: and hand me a consent order and
I'1l sign it and give it to Mr. Moss?

MR. BATTLE: I don't want to give him attorney's
fees. And second of all we don't agree that we have
viclated thevE;eede of Information Act.

THE COURT: I didn't ask you to do that, just
say you want.

MR. BATTLE: I have already put in a -- an

- affidavit saying that what we done -- if I could explain

it, I don'"t want to take up your time too much and it
doesn't have anything to do with the motion. But what
happened was they decided it be more efficient to do the

executive sesgsions at the beginning of the meeting before

- they entered the regular meeting. They gave notice of it.

They do it '‘and it would be treated as a special meeting
under the statutes. Mr. Moss doesn't agree with that. He

says you got to do it during your regularly scheduled
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meeting, after opening your regularly scheduled meeting
and then go into executive session. We said we could do
it by a special exception. I've told them and they have

agreed to change that policies that it want be any

| question now. They'll open the general meeting and then

at that point in time when they have the motion for
executive session and they go into it and it's done to
satisfy him. But these five things admittedly they said
they put it out as part of the agenda. We're going to
have these executive sessions, give a 24-hour notice. And
under the way statute is written, they would be
constituted and be created as special meetings. He

doesn't think that's appropriate or proper. We say, well,

that's a matter for declaratory judgment. It may resolve

it, it may not at some point in time.
THE COURT: Well, they could certainly have a
special meeting the day before.

MR. MOSS: Your Honor, I agree and they could

have a special meeting immediately before, okay. I agree

~with that, but that's not what they did, okay. And that's

not what I've have argued.
MR. BATTLE: That is for discovery.
MR. MOSS: Well, and I respect the fact that
Mr. Battle's not been involved in all discovery I had been

involved in, okay. I've had depositions in a case he
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wasn't involved in. And so what they actually did was
they met in the back room in executive session and then
came out and called the meeting to order with no minutes
from that special meeting, okay, that's a fact in gection
seven against within the statute.

MR. BATTLE: I've never seen evidence ofvthat,

MR. MOSS: The last seven of the 13 pled- are
within the one year. But they actually had meetings with
no minutes, no agenda, no announcement of the purpose for
their session. And they would come in to public session

and call the meeting to order. 1It's notwsatisfyingern

' Moss because Ken Moss is a nobody. The legislature said

it had to happen and they've not done that. So it's not
me---- they're not changing anything -- to trust me, they‘
won't do anything to satisfy me. If they would, we
wouldn't be in four years litigation. The unfounded area
that's up there with the mayor frankly and that city
manager and that city attorney is not gone change our
ways. Well, the law says they have to and that's what
we're seeking.

THE COURT: All right. Mr. Battle, I'm not sure
I understand the second component. I would feel more
comfortable if it was a motion in limine or something to
strike, but I'm not real sure what you want me to do on a

12 (b) (6) motion.
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MR. BATTLE: I will withdraw that portion of the
motion, Your Honor. And then I will go forward with a
motion to strike at a later date.

THE COURT: Thank you, get me some orders in
about ten days. All right, thank you.

END OF REQUESTED TRANSCRIPT
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CERTIFICATE OF REPORTER

STATE OF SOUTH CAROLINA )

—

COUNTY OF FLORENCE )

I, Keshia Reed, Court Reporter and Notary Public

in and for the State of South Carolina At Large, do hereby

certify that the above-entitled cause was heard as
hereinafter set out; that I was authorized to and did
transcribe the said proceedings; and that the foregoing
and annexed paged, numbered 1 through 23, inclusive,
constitute a true and accurate transcription of my
stenographic report of the said cause taken during the
gaid hearing. In the Court of Common Pleas for Horry
County, South Carolina, on the 5th day of March, 2014.

I do further certify that I. 'am neither of kin,

counsel nor interest to any party heretd:. In witness

whereof, 1 have hereunto affixed my signature this 17th

day of June 2014.

Keshia Reed, Court Reporter




STATE OF SOUTH CAROLINA
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Mabhaney, and Christopher Noury, and Steven

E. Thomas, and the City of North Myrtle
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FOR THE FIFTEENTH JUDICIAL CIRCUIT
IN THE COURT OF COMMON PLEAS
CASE NO.: 2013-CP-26-08446
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PLEASE TAKE NOTICE that Defendants Marilyn Hatley, Michael G. Mahaney,

Christopher Noury, Steven E. Thomas, and City of:No’rth‘-My_rdé Beach moves and will

move, no sooner than ten days after service of this Notice and Motion, at such time and

place as the Court may direct, for an Order djs_m_isSing this action for failure to state a

claim on which relief may be granted: This motion is'based on the pleadings and any

-additional matter timely submitted or allowed.

e

A

Michael Wamer‘Batﬂ{ '

M. Kirk Battle

THE BATTLE LAW FIRM

1200 Main St.
PO Box 530

Conway, SC 29528

January {5, 2013 (843)248-4321



o TN B

000059

STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CIVIL ACTION NO. 2013-CP-26-8446
William H. BAILEY, Jr. ‘
Plaintiff,
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RETURN TO MOTION ,

Marilyn HATLEY, individually and as Mayor TO DISMISS
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Michael G. MAHANEY, and mE i3
Christopher NOURY, and FE A&
THE CITY OF NORTH MYRTLE BEACH, Al
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Defendants, %‘g o
-y
> &=
2 W
9

PROCEDURAL HISTORY
The Complaint in this action alleged violations of the South Carolina Freedom of
lnforrnation'Act,,_S.C. Code Ann. § 30-4-10 er seg. (Supp. 2010, as amended) (the “FOIA”) by
the City of North Myrtle Beach, and that the individual Defendants were both the causes of those
violation and are personally liable for causing the willful violations of the FOIA.

The Defendants (inadvertently including Steven E. Thomas, Assistant City Manager in
their Caption to their Motion, although he was not named in the Complaint) have moved the
Court to Dismiss the Complaint “for failure to state a claim on which relief may be granted.”
The Defendants have also plead Rule 12(b)(6), SCRCP as a first defense in their Answer to the
Complaint. Both the Motion and the Answer of the Defendants are dated January 15, 2014,

Rule 12(b)(6), SCRCP provides that if, on-a motion asserting the defense numbered (6) to
dismiss for failure of the pleading to state facts sufficient to constitute a cause of action, matters
outside the pleading are presented to-and not excluded by the Court, the motion shall be treated
as one for summary judgment and disposed of as provided in Rule 56, and all parties shall be
given reasonable opportunity to present all material made pertinent to such a motion by Rule 56.

The Defendants have not sought prior to the hearing of this Motion to present any matter
outside the pleadings. This Honorable Court therefore must determine the Motion solely upon

the pleadings to date in this civil action.

, Pagelof §
Wright, Worley, Pope, Ekster & Mass, PLLC
File No. SC-3922-012

. '
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A LAW

In deciding whether to-dismiss 2 Complaint for failure to state a claim upon which relief
may be granted, the Court must examine each cause of action plead by the plaintiff.

An appellate court and the tridl court apply the same standards when considering
dismissal of an action pursuant to Rule 12(b)(6), SCRCP. Doe v. Marion, 373 S.C. 390, 395, 645
S.E.2d 245, 247 (2007). In considering a. motion to dismiss a complaint based on a failure to
state facts sufficient to constitute a cause of action, the trial court must base its ruling solely on
allegations set forth in the complaint. /d. The question is whether, in the light most favorable to
the p]aintiff, and with every doubt resolved in his behalf, the complaint states any valid claim for
relicf. Plyler v. Burns, 373 S.C. 637, 645, 647 S.E.2d 188, 192 (2007). Dismissal under Rule
12(b)(6) is improper if the facts alleged ‘and inferences reasonably deducible from them, viewed
in the light most favorable to the plaintifﬂ would entitle the plaintiff to relief on any theory. Doe,
373 S.C. at 395, 645 S.E.2d at 247. Moreover, the complaint should not be dismissed merely
because the court doubts the plaintiff will prevail in the action. Id. at 395, 645 S.E.2d at 248. The
trial court's grant of a motion to dismiss will be sustained only if the facts alleged in the
complaint do not support relief under any theory of law. Ashley River Props. I, LLC v. Ashley
River Props, If, LLC, 374 8.C, 271, 278, 648 S.E.2d 295, 298 (Ct. App. 2007).

The FOIA provides at § 30-4-100 that: ‘

(@) Any citizen of the State may apply to the circuit court for either or both a
declaratory judgment and injunctive. relief to enforce the provisions of this
chapter in -appropriate: cases-as long as-such application is made no later than
one year following the date on which the alleged violation occurs or one vear
after a public vote.in public session, whichever comes later. The court may order
equitable relief as it considers appropriate, and a violation of this chapter must
be considered to be an irreparable injury for which no adequate remedy at law
exists.

(b) If a person or entity seeking such relief prevails, he or it may be awarded
reasonable attorney fees and other costs of litigation. If such person or entity
prevails in part, the court may in ils discretion award him or it reasonable
altorney fees or an appropriate portion thereof.

The FOIA further provides at § 30-4-110 that:

Any person or group of persons who willfully violates the provisions of this
chapter shall be deemed guilty of a misdemeanor and upon conviction shall be
fined not more than one hundred dollars or imprisoned for not more than thirty
days for the first offense, shall be fined not more than two hundred dollars or
Page 2 of §

Wright, Worley, Pope, Exster & Mass, PLLC
File No. $C-3922-012
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imprisoned for not more than sixty days for the second offense and shall be fined

three hundred dollars or imprisoned for not more than ninety days for the third or

subsequent oﬁ"ense

Individualg involved in the holding of local government meetings are liable to personal
suit alleging violations of the FOIA. E.g. Lambries v. S Coun ncil, et al., 398 S.C.
501, 728 S.E.2d 488 (Ct. App. 2012)(Pieper, J., dissenting)', in addition to any criminal penalties
provided under the FOIA.

APPLICATION OF THE LAW TO THE FACTS OF THE CASE

The Plaintiff’s: Complaint must be viewed by this Honorable Court in the light most
favorable to the plaintiff, and with every doubt resolved in his behalf, Plpler, supra. The FOIA
provides that the Plaintiff must be considered to have suffered an irreparable injury for which no
adequate remedy at law exists, FOIA § 30-4-100(a).

As to the Defendant Hatley, the Court must assume, for the purposes of the present
Motion, that there hasbeen a failure by her to comply with the FOIA and other State laws and
the Ordinances of the City in the manner in which she has presided over City Council Meetmgs
(Complaint § 166)..

The Complaint alleges that the Defendant Mahaney violated the FOIA when he
composed and published Agendas for City Council Meetings and was instrumental in the
violations of the FOIA that occurred during the Meetings at issue (e.g. Complaint Y 23, 24,
172).

The Complaint further alleges that the Defendant Noury has failed in his duties set forth
in the City Ordinances, and caused or was complicit in the resulting violations of the FOIA (e.g.
Complaint 74 17, 27, 178).

The Complaint alleges that all the Defendants had knowledge after June 11, 2010 that
there had been conduct of City Council Meetings in violation of the FOIA, and that the decisions
of the Defendants to continue such violations were willful and made in bad faith (e.g. Complaint
1190).

' Rehearmg denied by 'Lam' bﬁes v. Saluda County Council, 2012 S.C. App. LEXIS 225 (S.C. Ct. App.,

July 25, 2012). Writ of certiorari granted Lambﬁgx Y. Saluda County Council, 2013 S.C. LEXIS 284
(S.C., Oct. 18, 2013).

Page 3 of §
Wright, Woricy, Pope, Eksier & Mosa, PLLC
File No. SC-3922-012
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The FOIA .provides at § 30-4-100 that the Court may issue a declaratory judgment and
injunctive relief to enforce the provisions of the FOIA in appropriate cases as long. as-such
application is made no later than one year following the date on which the alleged violation
occurs or one year after a public vote 'in‘public- session, whichever comes later. The Plaintiff in
his Complaint (Prayerfor Relief JA) seeks a declaration that as to those City Council Meetings
over which‘tAhis H‘onon_zbie Court has jurisdiction, he has suffered an irreparable harm. He has not
alleged that the Court has jurisdiction for the purposes of declaratory and injunctive relief over
all the examples 5ho‘wn of City Council Meetings at which the Defendants violated the FOLA.

The Plaintiff has alleged six (6) City Council Meetings involved violations of the FOIA
that-occurred less than one year prior to the commencement of his action®. ‘He has also alleged
violations dating back to June 21, 2010 as evidence in support of his allegations of willful
conduct. While the Court may lack jurisdiction to issue a declaratory judgment as to events
more than.one year before the commencement of this action, the Court must examine the entire
record to deteﬁminc if the pattem of the FOIA violations shows willful conduct. by the
Defendants:

In Lambries v, Sal uda County Council, et al., supra, Judge Peiper, while dissenting from
the majorify,decision, agreed that:

"{T]t is vital in a democratic society that public business be performed in an open and

ptiﬁlic manner so that-citizens shall be advised of the performance of public officials and

of the decisions that-are reached in public activity . . . " S.C. Code Ann. § 30-4-15

(2007). FOLA must be construed to make it possible for citizens to leam and report fully

the activities of public officials. /4.

Sloan v. S.C. Bd. of Ph_zsical Therapy Exam'rs, 370 8.C. 452, 468, 636 S.E.2d 598, 606 (2006)'.

The Plaintiff in the pfésent action has alleged that the public business of the City was not
performed. in public, and. that he, along with each other citizen of the State was precluded from
knowing what the public officials of the City were discussing and doing. The FOIA makes clear
that each citizen has a separate individual right to bring an action to restrain violations of the
FOIA (§ 30-4-100: “Any citizen of the State may apply to the circuit court....").

? The Minutés of the City:Council Meeting on December 17, 2012 were not approved until January 2013,
less than one year before the Plaintiff filed this action.

, , Paged of §
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For the reasons set forth, above, the Plaintiff respectfully requests the Court to deny the

Defendants’ Motion to Dismiss.

March 5, 2014 »
North Myrtle Beach, South Carolina

Wright, Worley, Pope, Ekster & Moss, PLLC
File No. SC-3922-012

- Respectfully submitted,

Wright, Worley, Pope, Ekster & Moss, PLLC
Attorneys for William H. Bailey, Jr.

eth R. Moss, S.C; Bar No. 15520
628A Sea Mountain }hghway .
North Myrtle Beach, South Carolina 29566
Tel: (843) 281-9901 / Fax: (843) 281-9903
KennethMoss emlaw.com

Page 8 of 8
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CERTIFICATE OF COUNSEL

The undersigned hereby certifies that the Record on Ap_peal contains all

material proposed to be included by any of the parties and not any other material.

WRIGHT, WORLEY, POPE,
EKSTER & MOSS, PLLC

;r‘f}/i //

g‘""“‘/z’f’?f f(/‘?,xﬂﬁ"‘z""L ,
Kenneth R. Moss, SC Bar # 15520
628A Sea Mountain Highway
North Myrtle Beach, SC 29582
Tel: (843)281-9901, ext. 103
Email: kennethmoss@wwpemlaw.com,j
Attorneys for Appellant

North Myrtle Beach, South Carolina
October 6,2014
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